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The  Judges  present  at  the  hearing  of  these  Appeals  were — 

Jervis,  C.  J.  '  Williams,  J. 

Maule,  J.  Talfourd,  J. 


Borough  of  HARWICH. 

EDWARD  POWNALL, Appellant;  WILLIAM  HOOD, Respondent, 

Nov.  13. 

The  oowt  will  not  leTene  tho  dodsion  of  fhe  roTiaing  buriitor,  withont  hearing  the  appoUanf 8 
eoossal,  althongh  the  respondent  doea  not  appear  to  support  it(a) 

An  extra  or  glnt  tide- wuter^— one  who  is  appointed  by  the  collector  of  cnstoms,  and  liable  to  be 
called  upon  to  act  as  a  tide-waiter  whenoTor  there  may  be  oocasion  for  his  senrioes,  and  who  is 
paid  by  the  job,— is  an  olfioer  or  person  "conoerned  or  employed  in  the  charging,  eolleotingy 
IsTying,  or  managing  the  enstoms,"  within  the  22  G.  3,  o.  41,  s.  1,  and  consequently  disqualified 
aiaroter. 

An  objection  was  duly  taken  by  Edward  Pownall,  to  the  name  of 
William  Hood  being  retained  on  the  list  of  voters  for  the  borough  of 

(a)  Bat  see  Jarris,  app.,  PeelOi  Town  Clerk  of  Shrewsbury,  resp.,  pos^  p.  15. 
VOL.  11. — 1  0 
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^rt-i  Harwich,  in  respect  of  ♦the  occnpation  of  property  within  the 
-*  parish  of  St.  Nicholas,  on  the  ground  that  he  had,  during  the  qua- 
lifying year,  been,  and  still  was,  one  of  the  class  of  persons  commonly 
called  extra,  or  glat  tide-waiters,  and,  as  sach,  disqualified  from  so 
voting,  by  virtue  of  the  statute  22  G.  8,  c,  41. 

It  appeared,  that  ordinary  ti^e-waiters  are  officers  appointed  directly 
by  the  lords  commissioners  of  Her  Majesty's  treasury ;  and  that  their 
duty  is,  to  board  vessels  entering  the  port,  for  the  purpose  of  watching 
and  taking  charge  of  the  cargoes  until  they  can  be  examined  by  the 
proper  officers  of  the  custom ;  but  that,  there  being  sometimes  a  glut 
of  business  of  that  description,  owing  to  the  arrival  of  a  great  number 
of  vessels  at  once,  the  collector  of  customs  (who  is  himself  an  officer 
appointed  by  the  lords  of  the  treasury,  on  the  selection  and  recom- 
mendation of  the  board  of  customs)  is  empowered,  by  a  general  autho- 
rity from  the  said  board,  to  keep  a  list  of  persons  who  are  to  be  ready 
to  act  as  occasional  or  extra  tide-waiters,  whenever  the  business  of  that 
department  may  be  in  excess,  and  who  are  for  that  reason  called  extra, 
or  glut  tide-waiters;  that  these  persons  are  selected  and  nominated 
by  the  collector  of  customs,  by  virtue  of  the  aforesaid  general  authority, 
at  his  own  sole  discretion,  and  that  their  appointment  is  confirmed  by 
the  board  of  customs,  as  a  matter  of  course ;  that,  when  appointed  and 
placed  upon  the  said  list,  they  are  liable  to  be  called  upon  to  act  as 
tide-waiters  whenever  there  may  be  occasion  for  their  services,  being 
paid  for  such  services  by  the  job,  according  to  a  certain  rate  of  remu- 
neration, by  the  collector  of  customs,  who  makes  a  monthly  report  of 
such  payments,  and  of  the  work  in  respect  of  which  they  were  made,  to 
the  revenue  department ;  and  that  extra  tide-waiters  make,  once  for 
all,  the  same  declaration  of  office  that  is  made  by  all  other  officers  of 
the  customs  on  their  appointment,  and,  when  *once  placed  upon  the 
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said  list,  they  remain  there  until  they  resign,  or  decline  to  act 


when  called  upon,  or  are  discharged  for  misconduct. 

The  said  William  Hood  was  placed  upon  the  said  list,  in  November, 
1849,  and  has  ever  since  remained  thereon ;  and  has  been  repeatedly 
employed  as  an  extra  tide-waiter  during  the  last  twelve  months.  The 
only  objection  to  him  was  that  above  mentioned. 

Being  of  opinion  that  the  said  William  Hood  was  not,  under  the 
circumstances  above  stated,  incapacitated  by  any  law  or  statute  firom 
voting  in  the  election  of  members  to  serve  in  parliament,  the  revising 
barrister  overruled  the  objection,  and  retained  his  name  upon  the  said 
list  of  voters. 

Upon  the  appeal  being  called  on,  no  counsel  appeared  to  support  the 
decision  of  the  revising  barrister. 

KinglakCf  Serjt.,  on  behalf  of  the  appellant,  produced  an  affidavit 
of  service  upon  the  respondent  of  the  notice  of  the  appellant's  intention  . 
to  prosecute  the  appeal,  required  by  the  64th  section  of  the  6  &  7  Vict. 
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c  18.  [Jbbyis,  G.  J. — The  cases  seem  to  be  contradictory  as  to  the 
Becessity  of  hearing  the  argument  under  such  circumstances.  It  cer- 
tainly seems  very  absurd  to  hear  an  argument  in  support  of  an  appeal, 
when  the  respondent  does  not  think  it  worth  his  while  to  attempt  to 
sustain  the  decision  of  the  revising  barrister.]  In  Powell,  app.,  Cas- 
wdl,  resp.,  8  Com.  B.  14  (E.  C.  L.  B.  toL  65),  2  Lutw.  Beg.  Cas. 
141,  the  decision  of  the  revising  barrister  was,  under  precisely  simi- 
lar ciroumstances,  reversed  without  argument.  The  attention  of  the 
court,  however,  was  not  drawn  to  some  earlier  cases,(a)  which  are 
^referred  to  in  a  note  to  that  case,  where  the  contrary  course  had  ^^ . 
been  pursued,  and  in  one  of  which  (i)  Tindal,  C.  J.,  assigns  as  a  '- 
reason  for  hearing  an  ex  parte  argument,  that  the  grounds  of  appeal 
might  turn  out  to  be  so  weak,  that  the  respondent  might  well  think  it 
not  worth  his  while  to  incur  the  expense  of  instructing  counsel  to  sup- 
port the  revising  barrister's  decision.  A  better  reason,  perhaps,  will 
be  found  in  the  language  of  the  66th  section  of  the  6  &  7  Yict.  c.  18, 
which  nuJces  the  decision  of  this  Court  final,  and  binding  upon  commit- 
tees of  the  House  of  Commons.  [Maule,  J. — ^The  64th  section  provides 
that  no  appeal  shall  be  heard  by  the  court  in  any  case  whereon  the 
respondent  shall  not  appear,  unlesi  the  appellant  shall  prove  that  due 
notioe  of  his  intention  to  prosecute  such  appeal  has  been  given  to  the 
respondent.  The  natural  inference  from  that  would  seem  to  be,  that, 
upon  proof  of  such  due  notice  having  been  given,  the  appeal  shaU  be 
heard.] 

JsBYis,  C.  J. — ^By  giving  judgment  in  favour  of  the  party  appearing, 
we  can  hardly  be  supposed  to  be  deciding  the  case  upon  its  merits,  the 
respondent  having  retired  from  the  contest.  It  certainly  seems  very 
unreasonable  that  we  should  bind  the  parliamentary  committees  by  a 
decision  pronounced  upon  a  one-sided  argument.  It  is  a  most  unsatis- 
factory course;  but  we  cannot  help  it.  We  must  hear  my  brother 
Kmglake. 

Kinglakej  Serjt. — The  question  is  whether  William  Hood  was,  on  the 
81st  of  July,  disqualified,  by  reason  of  anything  contained  in  the  22  G. 
8,  c.  41,  s.  1,  from  ^voting  in  the  election  of  members  to  serve  in  p^. 
parliament.  That  section  enacts,  that, — «<  for  the  better  securing  '- 
the  freedom  of  elections  of  members  to  serve  in  parliament," — <«no 
commissioner,  collector,  supervisor,  ganger,  or  other  officer  or  persons 
whatsoever,  concerned  or  employed  in  the  charging,  collecting,  levying, 
or  managing  the  duties  of  excise,  or  any  branch  or  part  thereof; 
nor  any  commissioner,  collector,  comptroller,  searcher,  or  other  officer 

(«)  Cooper,  Bpp.,  Harrii,  reap.  (Cleniibaw'B  cut),  1  Latw.  Reg.  Caa.  228,  n.  (Austin's  ease),  7, 
IL  A  0. 97  (B.  0.  L.  B.TOL  49),  8  Seott,  N.  B.  921;  CoWiU,  app.,  The  Town  Clerk  of  Roobester, 
reqx*  2  C.  B.  60  (B.  C,  L.  R.  vol.  52),  1  Lntw.  Reg.  Gas.  880  (o);  CoWill,  app.,  Wood,  reep.,  2  C. 
B.  210, 1  Latw.  Beg.  Cas.  483  ,*  Fox,  app.,  Tbe  OTerseers  of  Shaston  Bi  Pefcer,  Shaftesbury,  resp^ 
S  C.  B.  11  (E.  C.  L.  B.  ToL  60),  2  Lntw.  Beg.  Cas.  97. 

(I)  Cooper,  app.,  Harris,  resp. 
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or  person  wbatsoever  concerned  or  employed  in  the  charging,  eolleetingy 
levying,  or  managing  the  customtj  or  any  branch  or  part  thereof;  nor 
any  commissioner,  officer,  or  other  person  concerned  or  employed  in 
collecting,  receiving,  or  managing  any  of  the  duties  on  stamped  vellnm, 
parchment,  and  paper ;  nor  any  person  appointed  by  the  commissioners 
for  distributing  stamps ;  nor  any  commissioner,  officer,  or  other  person 
employed  in  collecting,  levying,  or  managing  any  of  the  duties  on  salt ; 
nor  any  surveyor,  collector,  comptroller,  inspector,  officer,  or  other 
person  employed  in  collecting,  managing,  or  receiving  the  duties  on 
windows  or  houses ;  nor  any  postmaster,  postmasters-general,  or  his  or 
their  deputy  or  deputies,  or  any  person  employed  by  or  under  him  or 
them  in  receiving,  collecting,  or  managing  the  revenue  of  the  post-office, 
or  any  part  thereof;  nor  any  captain,  master,  or  mate  of  any  ship, 
packet,  or  other  vessel  employed  by  or  under  the  postmaster  or  post- 
masters-general in  conveying  the  mail  to  and  from  foreign  ports, — shall 
be  capable  of  giving  his  vote  for  the  election  of  any  knight  of  the 
shire,  commissioner,  citizen,  burgess,  or  baron,  to  serve  in  parliament 
for  any  county,  stewartry,  city,  borough,  or  cinque  port,  or  for  choosing 
any  delegate  in  whom  the  right  of  electing  members  to  serve  in  parlia* 
ment  for  that  part  of  Great  Britain  called  Scotland,  is  vested :  And  if 
any  person  hereby  made  incapable  of  voting  as  aforesaid,  shall  never- 
theless presume  to  give  his  vote  during  the  time  he  shall  hold,  or  within 
twelve  calendar  months  after  he  '''shall  cease  to  hold  or  execute, 
any  of  the  offices  aforesaid,  contrary  to  the  true  intent  and  mean- 
ing of  this  act,  such  votes  so  given  shall  be  held  null  and  void  to  all 
intents  and  purposes  whatsoever,  and  every  person  so  offending  shall 
forfeit  the  sum  of  1001.,"  &c.  It  is  submitted  that  no  reasonable  doubt 
can  be  entertained  that  this  person  is  within  the  words  as  well  as  the 
spirit  of  the  act.  The  object  of  the  act,  was,  to  prevent  the  undue 
exercise  of  government  influence  at  elections :  and  one  having  only  the 
occasional  employment  described  in  this  case,  is  more  likely  to  be 
affected  by  such  influence  even  than  one  holding  a  permanent  office. 
In  Harris  Fudger's  case,  Falc.  &  Fitzh.  858,  the  Kinsale  committee  held 
the  vote  of  an  occasional  tide-waiter  to  be  good,  under  the  43  G.  3,  c. 
25.  [Maule,  J. — ^In  that  case,  probably,  the  committee  were  not 
informed  as  to  the  precise  nature  of  the  party's  employment.  Here, 
we  are  told  that  these  extra  tide-waiters  are  to  be  ready  to  act  when- 
ever the  business  of  that  department  may  be  in  excess.  Are  any  of 
the  tide-waiters  in  constant  employment  ?]  The  case  finds  expressly 
that  Hood  made  the  declaration  which  the  10th  section  of  the  8  &  9 
Vict.  c.  85,  requires  to  be  made  by  «  every  person  who  shall  be  appointed 
to  any  office  or  employment  in  the  service  of  the  customs,  under  the 
control  and  direction  of  the  commissioners  of  Her  Majesty's  customs ;" 
and  it  is  further  found,  that,  when  once  placed  upon  the  list,  these 
extra  or  glut  tide-waiters  remain  there  until  they  resign,  or  decline  to 
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aet  whea  called  upon,  or  are  discharged  for  misconduct.  In  Cooper, 
app.,  Harris,  reap.,  Austin's  case,  7  M.  &  G.  97,  8  Scott,  N.  R.  921,  1 
Lutw.  Reg.  Cas.  207,  a  person  appointed  by  the  postmaster-general  to 
carry  letters  from  Cambridge  to  Waterbeach,  and  to  receive  the  postage 
due  upon  the  letters  so  carried,  was  held  to  be  disqualified  by  the  statute 
now  in  question.  *So,  in  Rex  v.  Salisbury,  5  C.  &  P.  155  (E.  C.  p^- 
L.  R.  Tol.  24),  one  who  was  employed  by  a  postmistress  to  carry  *• 
letters  from  Dursley  to  Berkeley,  at  a  weekly  salary  paid  him  by  the 
postmistress,  but  which  was  repaid  to  her  by  the  post-office,  was  held 
by  Patteson,  J.,  to  be  a  person  employed  by  the  post-office,  within  the 
52  O.  8,  c.  143,  8.  2.  The  decision  of  the  revising  barrister,  therefore, 
was  clearly  wrong,  and  must  be  reversed.  [Talfourd,  J. — The  guard 
of  a  mail-coach  has,  I  think,  been  held  not  to  be  disqualified.]  It  was 
so  held  by  the  committee  in  the  Cirencester  case,  2  Fraser,  464 :  (a)  but 
there  are  decisions  of  committees  the  other  way  also. 

Jeryis,  C.  J. — I  am  of  opinitn  that  the  decision  of  the  revising 
barrister  in  this  case  must  be  reversed.  There  is  no  doubt  that  a  glut 
tide-waiter  is  within  the  mischief  intended  to  be  provided  against  by 
this  act  of  parliament ;  for,  he  is  directly  under  the  influence  of  those 
who  appoint  him.  That,  however,  would  not  be  sufficient  to  disqualify 
him,  unless  the  office  held  by  him  comes  within  the  words  of  the  act. 
Bat  I  think  that  the  facts  stated  in  this  case  show  that  Hood  is  an 
officer  or  person  "  concerned  or  employed  in  the  charging,  collecting, 
levying,  or  managing  the  customs,"  within  the  meaning  of  the  act.  A 
regular  tide-waiter,  it  seems,  is  more  frequently  employed  than  an 
extra  or  glut  tide-waiter.  But,  in  what  other  respect  does  the  employ- 
ment of  the  latter  differ  from  that  of  the  former  ?  It  appears  from 
the  case,  that  the  collector  of  customs  is  empowered,  by  a  general 
authority  from  the  board  of  customs,  to  keep  a  list  of  persons  who  are 
to  be  ready  to  act  as  occasional  or  extra  tide-waiters,  whenever  the 
business  of  that  department  may  be  in  excess ;  that,  when  appointed* 
and  placed  upon  that  list,  they  are  liable  to  be  called  upon  to  act  as 
*tide-waiter8  whenever  there  may  be  occasion  for  their  services,  p^^ 
being  paid  for  such  services  by  the  job ;  and  that  extra  tide-waiters  ^ 
make,  once  for  all,  the  same  declaration  of  office  that  is  made  by  all 
other  officers  of  the  customs  on  their  appointment,  and  that,  when  once 
placed  upon  the  list,  they  remain  there  until  they  resign,  or  decline  to 
act  when  called  upon,  or  are  discharged  for  misconduct.  These  extra 
tide-waiters,  therefore,  are  bound  to  be  ready  to  act  whenever  called 
upon.  The  position  of  the  tide-waiter,  thus,  differs  from  that  of  the 
glut  tide-waiter  in  this  respect  only,  viz.  that  his  employment  is  more 
constant,  and  his  pay  regular.  For  these  reasons,  I  am  of  opinion  that 
the  case  is  within  the  letter  as  well  as  within  the  mischief  of  the  act ; 

(a)  And  see  Butler's  Case,  Falo.  ft  FiUh.  851. 
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and  consequently  that  the  respondent  is  disqualified  to  vote,  and  that 
bis  name  most  be  remoyed  from  tbe  register. 

Maxtle,  J. — ^I  am  of  tbe  same  opinion.  It  is  clear  tbat  tbis  respondent 
is  an  officer  employed  in  tbe  cbarging,  collecting,  levying,  or  managing 
tbe  customs.  He  performs  tbe  duties  of  bis  office  wbenever  called 
upon.  Tbe  only  tbing  tbat  gives  tbe  least  colour  for  a  diferent  opinion 
is  tbe  fact  tbat  be  receives  payment  only  for  tbe  work  wbich  be  actually 
does:  but.  tbat  is  also  a  payment  for  bolding  bimself  in  readiness  to 
perform  tbe  duties  of  tbe  office  wben  required.  The  glut  tide-waiter, 
therefore,  clearly  comes  within  the  description  of  an  officer  employed 
in  levying  or  managing  the  customs :  and  perhaps  be  is  more  especially 
within  the  mischief  contemplated  by  the  act  than  any  one  else.  He  is 
placed  on  a  list  of  persons  to  be  called  upon  to  work  when  their  services 
are  required,  and  paid  by  the  job.  He  is  therefore  completely  under 
tbe  control  of  bis  superiors ;  and,  if  he  should  be  guilty  of  any  insub- 
ordination, and  not  prove  a  thorough-going  hack,  he  might  be  kept 
altogether  unemployed.  '*'I  think  the  respondent  has  exercised  a 
very  sound  discretion  in  abstaining  from  appearing  to  support  tbe 
revising  barrister's  decision. 

Williams,  J. — The  respondent  is  clearly  within  both  tbe  words  and 
the  mischief  of  tbe  statute. 

Talfourd,  J.,  concurred.  Decision  reversed. 
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Borough  of  HARWICH. 

EDWARD  POWNALL,  Appellant;  DANIEL  DAWSON,  Respondent. 

Nov.  18. 

A.  occupied  under  one  Undlord,  at  tbe  yearly  rent  of  101.,  '<a  stable,  witb  a  bay-loft  orer,  bnUt 
of  brick,  annexed  to  wbicb,  hut  of  a  lower  elevation,  waa  anotber  brick  building,  to  wbiob  again 
was  annexed  an  iiregnlar  wooden  bnilding  divided  into  tbree  compartments."  Tbe  wbde 
were  in  the  exolnsire  occopation  of  A.,  and  were  need  by  him  for  tbe  pnrpose  of  bis  business 
of  a  wheelwright ;  bat  the  access  to  each  was  by  a  door  opening  into  a  yard,  also  in  A.'s 
exclusive  occupation,  there  being  no  internal  communication,  except  between  two  of  the  com- 
partments of  the  wooden  building :— Held,  that  tbe  premises  oonstitated  ''a  bnilding^  within 
the  2  W.  4,  c.  45,  s.  27. 

An  objection  was  duly  taken  by  Edward  Pownall  to  the  name  of 
Daniel  Dawson  being  retained  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  members  to  serve  in  parliament  for  the  borough  of  Har- 
wich, in  respect  of  the  occupation  of  property  within  tbe  parish  of  St. 
Nicholas, — tbe  name  of  tbe  said  Daniel  Dawson  being  thus  entered  on 
the  said  list : — 


Name. 

Residenoe. 

Qualification. 

Bitoation  of  property. 

Dawson,  Daniel. 

West  Street 

Workshop,    stable,    and 
garden. 

Out  part,  westward. 
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*Ihe  ground  of  the  objection  was,  that  the  stable  and  work-  ^^^^ 
shop  were  not  so  situated  with  respect  to  each  other,  that  they  ■- 
could  be  united  so  as  to  form  a  qualification,  or  part  of  a  qualification. 

The  premises  described  in  the  third  column  of  the  above  entry,  con- 
usted  of  a  two-stalled  stable,  with  hay-loft  over  it,  built  of  brick ; 
annexed  to  which,  but  of  a  lower  eleyation,  was  another  brick  building, 
to  which  again  was  annexed  an  irregular  wooden  building,  divided  into 
tkrte  compartments.  Each  of  these  compartments,  as  well  as  eacih  of 
the  two  brick  buildings,  had  a  door  in  front,  opening  into  a  yard,  one 
side  of  which  was  bounded  by  this  row  of  buildings,  the  opposite  side 
by  a  high  wall,  in  which  was  a  door  opening  into  the  garden,  which  was 
also  completely  surrounded  by  a  high  brick  wall.  The  end  of  the  yard 
fronting  the  street  was  enclosed  by  folding  wooden  gates,  and  the  oppo- 
site end  by  a  high  blank  walL 

The  voter  was  a  wheelwright  and  coachbuilder  by  trade,  and  used  all 
the  buildings  above  mentioned  for  the  purpose  of  his  said  trade,  which 
he  carried  on  there.  He  had  never  used  the  stable  as  such,  but  always 
as  a  painting  shop.  The  adjoining  brick  building  he  had  used  as  his 
carpentering  shop,  and  the  several  compartments  of  the  wooden  build- 
ing as  places  of  deposit  for  the  rough  materials  of  his  trade,  and  as 
stands  for  gigs  and  other  carriages  of  his  construction,  or  which  were 
left  with  him  for  repair. 

The  three  buildings,  or  portions  of  building,  above  mentioned,  were 
closely  annexed  to  each  other ;  but  there  was  no  internal  communica- 
tion between  them,  except  a  door  between  the  two  compartments  of  the 
wooden  building,  which  were  used  as  stands  for  carriages. 

The  whole  of  the^  premises  were  occupied  by  the  voter  under  one 
landlord,  and  at  a  yearly  rent  of  102.,  which  was  admitted  to  be  the 
dear  yearly  value  of  them ;  and  '''the  only  ground  of  abjection  to  ^^^^ 
him  was  that  above  mentioned.  *- 

Being  of  opinion  that  the  common  purpose  for  which  the  whole  row 
of  buildings  was  used,  and  its  complete  enclosure  in  the  yard,  gave  it 
the  character  of  a  single  building,  the  revising  barrister  disallowed  the 
objection,  and  retained  the  name  of  Daniel  Dawson  in  the  said  list. 

In  this,  as  in  the  preceding  case,  the  respondent  did  not  appear,  and 
the  affidavit  of  service  of  the  notice  required  by  the  6  &  7  Vict.  c.  18, 
s.  64,  was  in  like  manner  produced. 

Kinglake^  Serjt.,  for  the  appellant. — The  question  is,  whether  the 
premises  described  in  the  case  together  constitute  a  «  building"  within 
the  meaning  of  the  2  W.  4,  c.  45,  s.  21. (a)  There  have  been  several 
decisions  upon  the  subject:  the  substance  of  them,  is,  that  two  or  more 

(«)  Wbieh  confen  th«  right  of  voting  in  OLties  and  boroughB,  upon  the  ooenpier,  ss  owner  oz 
•ioaot^of  "any  house,  warehouse,  connting-honse,  shop,  or  otAer  &tit'Mtn^|  being  either  sepa- 
imtaly,  or  jointly  with  any  land  within  snoh  oity,  borough,  or  place,  occupied  therewith  by  him 
as  owner,  or  occupied  therewith  by  him  ai  tenant  under  the  same  landlord,  of  the  clear  yearly 
Talae  of  not  less  than  10(." 
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buildings  cannot  be  joined  for  the  purpose  of  conferring  the  franchise. 
In  Wright,  app.,  The  Town  Clerk  of  Stockport,  resp.,  5  M.  &  6.  88 
(E.  C.  L.  R.  Yol.  44),  7  Scott,  N.  R.  561, 1  Lutw.  Reg.  Gas.  82,  it  was  held 
that  part  of  a  building  which  was  itself  a  building  within  the  statute,  if 
of  sufficient  value,  will  confer  a  vote.  But  a  shop  or  other  building 
cannot  be  joined  for  this  purpose  to  a  house,  unless  part  of  or  imme- 
diately connected  with  it ;  the  statute  only  meant  to  apply  to  an  aggre- 
gation of  buildings  under  one  roof.  Dewhurst,  app.,  Fielden,  resp.,  7 
M.  &  G.  182  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R,.  1018,  1  Lutw.  Reg. 
Cas.  274,  was  the  case  of  two  distinct  buildings.  In  Powell,  app., 
^jg.  Price,  *resp.,  4  C.  B.  105  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg. 

-'  Cas.  586,  A.  occupied  a  shop,  which,  together  with  a  house  and 
other  premises,  also  occupied  by  him,  constituted  a  sufficient  qualifica- 
tion in  point  of  value,  but  neither  being  sufficient  alone :  the  shop  was 
separated  from  the  rest  of  the  premises  by  a  yard,  in  the  exclusive  pos- 
session of  A.,  but  there  was  no  complete  curtilage  or  fence  surrounding 
the  whole,  the  yard  being  approached  by  a  passage  at  the  side  of  the 
shop,  open  to  the  street,  which  was  also  the  property  of  A.,  but  used 
by  the  tenant  of  the  adjoining  house  in  common  with  him  :  and  it  was 
held  that  the  shop  could  not  be  joined  with  the  other  premises,  so  as  to 
constitute  one  entire  qualification,  under  the  statute.  The  question  of 
curtilage  does  not  apply  here,  no  part  of  the  alleged  qualification  being 
a  house :  the  circumstance,  therefore,  of  the  three  workshops  being 
within  the  curtilage,  will  not  help  the  claimant.  These  buildings  are 
not  under  one  roof.  [Jbrvis,  C.  J. — ^Why  not  ?]  The  case  finds  that 
they  are  irregular  buildings,  of  different  elevations ;  and  that  there  is 
no  internal  communication  between  them.  [Maule,  J. — If  it  be  requi- 
site, to  constitute  a  «  building"  within  this  statute,  that  the  whole  should 
be  covered  by  aYoof  of  the  same  elevation  throughout,  what  is  called 
the  Crystal  Palace  would  not  be  a  "building."  In  Wright,  app.,  The 
Town  Clerk  of  Stockport,  resp.,  each  floor  was  held  to  be  a  distinct 
building,  within  the  act.]  Williams,  J.,  in  Toms,  app.,  Luckett,  resp., 
5  C.  B.  23  (E.  C.  L.  R.  vol.  57),  2  Lutw.  Reg.  Cas.  19,(a)  expresses  doubt 
as  to  the  soundness  of  the  decision  in  that  case :  <<  Notwithstanding," 
♦131  ^^  ®*y^'  "  *^®  ^**®  ^^  *Wright,  app..  The  Town  Clerk  of  Stock- 

-'  port,  resp.,  I  am  not  satisfied  that  he  [the  claimant]  is  the  occu- 
pier of  a  <  building'  within  that  section.  I  doubt  whether  the  general 
expression  is  satisfied  by  a  part  of  a  building.'*  Besides,  there  the 
tenant  of  each  floor  of  the  building  had  an  immediate  access  from  the 
outside.  [Maule,  J. — Chambers  in  the  inns  of  court  are  without  doubt 
<(  buildings"  within  the  statute.]     For  the  same  reason.     In  Jolliffe, 

(a)  Where  it  wm  held  {duhitante  Williams,  J.)i  that  one  who  hM  the  exclnsiTe  oeeupation 
of  Apartmentfl  in  a  house,  at  a  rent,  having  a  key  of  the  onter  door,  and  free  and  uncontroUed 
icoeu  thereto  at  all  times, — the  landlord  occupying  a  portion  of  the  premises,  hvt  not  rttidimg 
therein, — ^is  entitled  to  be  registered  as  tenant  of  a  "bnilding." 
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«pp.,  Bice,  reap.,  6  C.  B.  1  (E.  G.  L.  R.  voL  60),  2  Lntv.  Reg.  Gas. 
90,  a  stable  and  coach*honse  adjoined  each  other,  and  were  both  under 
<nie  roof :  there  were  two  grated  windows  in  the  wall  that  separated 
the  two,  but  there  was  no  other  internal  communication  between  them : 
aad  it  was  held  that  the  two  might  be  joined  together,  so  as  to  consti- 
tute  an  occupation  qualification  under  the  statute.  [Maule,  J.— •That 
ease  clearly  puts  you  out  of  court.]  There,  the  whole  was  under  the 
same  roof.  [Jebvis,  G.  J. — The  voter  did  not  occupy  the  room  oyer 
the  stable  and  coach-house.  What  do  you  understand  by  <<  the  same 
roof  ?"]  A  continuous  roof.  [Maulb,  J. — ^For  this  purpose,  the  whole 
of  these  buDdings  are  under  the  same  roof.  The  great  round  tower  of 
Windsor  Castle  and  the  adjoining  parts  of  the  structure  are  all  under 
one  roof,  though  of  different  elevations.]  There  is  no  commtmication 
here  between  the  roof  of  the  one  building  and  that  of  the  others. 
[JsRVis,  G.  J. — ^I  think  the  words  of  the  statute  are  satisfied,  if  there 
is  no  other  house  or  building  intervening.  Williams,  J. — ^You  admit, 
that,  if  there  were  any  ifUemal  communication  here,  the  party  would  be 
entitled  to  vote  ?]    That  must  be  conceded. 

Jkrvis,  G.  J. — ^It  seems  to  me  that  this  case  is  as  free  from  diffi- 
culty as  the  last.  Every  decision  bearing  upon  the  question  has  very 
properly  been  cited  by  my  brother  *Kinglake.  Many  of  them,  ^^^  . 
when  examined,  are  found  to  be  very  much  against  the  appellant.  '- 
The  premises  described  in  the  case  are,  as  it  seems  to  me,  for  all  the 
purposes  of  the  act  a  building  under  one  roof:  they  are  not  separated 
from  each  other  by  any  intervening  building  or  space ;  but  the  whole 
are  closely  adjoining  each  other,  and  are  held  by  the  voter  itnder  the 
same  landlord.  I  think  it  is  impossible  to  say  that  they  do  not  consti- 
tute a  building  within  the  act. 

BIaulb,  J. — I  also  think  the  respondent  in  this  case  gained  the  right 
to  vote  in  respect  of  his  occupation  of  a  building  of  the  clear  yearly  value 
of  not  less  than  102.  The  premises  consist  of  a  two-stalled  stable,  with 
bay-loft  over  it,  built  of  brick,  and  also  of  another  brick  building 
annexed  thereto,  but  of  a  lower  elevation,  and  also  of  what  the  revising 
barrister  describes  as  an  irregular  wooden  building,  divided  into  three 
compartments.  The  case  finds  that  the  whole  of  these  premises  are 
doeely  annexed  to  each  other,  and  are  occupied  by  one  man  for  the 
purposes  of  one  business,  and  under  the  same  landlord ;  but  that  there 
is  no  internal  communication  between  them.  We  are  entirely  relieved 
here  from  all  question  as  to  curtilage:  all  that  is  wanted  is  unity. 
Two  or  more  separate  buildings  cannot  be  joined  for  the  purpose  of 
makmg  up  the  required  qualification.  But  the  premises  here  described 
do  not,  I  think,  constitute  two  or  more  separate  buildings  :  they  are  all 
occupied  by  one  man  for  one  purpose,  though  he  has  to  get  to  one  by 
one  way,  and  to  the  others  by  another  way ;  and  the  whole  are  under 
one  roof,  though  not  precisely  at  the  same  elevation.    Some  of  the 
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oases  whioh  have  been  referred  to,  have  decided  that  a  part  of  a  house 
or  building,  if  occapied  separately  and  exclusively,  will,  under  certain 
*151  <^"^^^i^^^^^^^9  confer  a  right  of  voting,  although  other  '''parts  of 
^  it  may  also  be  in  the  occupation  of  other  persons.  I  think  that 
a  man  who  occupies  two  floors  of  a  house,  may  acquire  a  vote  as  the 
occupier  of  a  building  within  the  act.(a)  The  term  <<  building"  has,  in 
favour  of  the  franchise,  been  held  to  be  satisfied  by  a  part  of  a  build- 
ing. But  the  question  here  is,  not  whether  the  premises  described 
constitute  part  of  a  building,  but  whether  the  whole  may,  under  the 
circumstances  stated,  be  considered  as  one  entire  building.  For  the 
reasons  already  urged,  I  think  they  may,  and  that  the  decision  of  the 
revising  barrister  was  correct. 
The  rest  of  the  court  concurring,  Decision  affirmed. 

(a)  See  Pitte  app.,  Smedley  reap.,  7  M.  A  a.  86  (B.  0.  L.  B.  toI.  49),  8  Soott,  N.  B.  007, 1 
Latw.  Reg.  Cu.  196. 


Borough  of  SHREWSBURY. 

WILLIAM  JARVIS  (on  behalf  of  himself  and  EDWARD  ELKES), 
Appellant ;  JOSHUA  JOHN  PEELE,  Town  Clerk  of  SHREWS- 
BURT,  Respondent.    Nov.  18. 

^,  a  fireeman  of  the  borough  of  Shrewsbury  paying  eoot  and  lot,  for  upwards  of  two  years  last 
pasty  and  down  to  the  25th  of  Haroh,  1851,  occupied  and  resided  in  a  house  on  the  Wyle  Cop, 
within  the  ancient  and  present  limits  of  the  borough,  and,  since  the  25th  of  March,  down  to 
and  on  the  Slst  of  July,  occupied  and  resided  in  a  house  at  Coton  HUl,  without  the  ancieni 
but  within  the  present  limits  of  the  borough.  The  rerislng  barrister,  holding  him  to  be  disqua- 
lified by  the  2  W.  4,  c  45,  s.  82,  expunged  his  name  from  (the  list  of  freemen  voters  :--The 
court,  without  hearing  any  argument  (the  counsel  for  the  respondent  admitting  that  he  could 
not  support  it),  rerersed  the  decision. 

John  Mansell  objected  to  Edward  Elkes  having  his  name  retained 
on  the  list  of  voters  as  a  freeman  for  the  borough  of  Shrewsbury, 
^^g-j  *The  right  of  voting,  previously  to  the  passing  of  the  statute 
^  2  W.  4,  c.  45,  was  in  the  burgesses  inhabiting,  on  the  day  of  elee- 
tion,  within  the  borough  of  Shrewsbury,  or  in  the  suburbs  thereof,  pay- 
ing scot  and  lot,  and  not  receiving  alms  or  charity. 

The  present  boundary  of  the  borough,  as  defined  by  the  statute  2  & 
8  W.  4,  c.  64,  is  more  extended  than  the  limits  of  the  ancient  borough. 

It  was  proved  that  Edward  Elkes  was  a  freeman  of  the  said  borough ; 
that,  on  the  Slst  of  July,  1851,  he  occupied  and  resided  in  a  house  on 
the  Wyle  Cop,  in  the  parish  of  St.  Julian,  within  the  limits  of  the  ancient 
and  present  borough,  and  that  he.  had  so  occupied  and  resided  in  that 
house  from  the  25th  day  of  March  last,  and  up  to  the  time  of  the  revi- 
sion ;  that,  for  upwards  of  two  years  last  past,  and  up  to  the  said  25th 
of  March,  he  had  occupied  and  resided  in  a  house  and  premises  at  Coton 
Hill,- in  the  parish  of  St.  Mary,  without  the  ancient  limits  of  the  borough^ 
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but  within  the  present  limits ;  that  he  had  been'  duly  rated  to,  and  had 
paid,  his  rates  and  taxes  for  both  houses  and  premises,  and  had  resided 
within  the  ancient  and  present  limits  of  the  said  borongh  since  the  2&th 
of  March  last,  and,  prior  to  that  time,  and  for  two  years,  within  seven 
miles  from  the  polling  place  of  the  said  borough,  and  within  the  limits 
of  the  new  borough. 

On  behalf  of  Edward  Elkes,  it  was  contended  that  he  was  possessed 
of  the  requisite  qualification  on  the  81st  of  July,  and  therefore  entitled 
to  have  his  name  retained  on  the  list. 

It  was  objected,  that,  under  the  statute  2  W.  4,  c.  45,  s.  82,  Elkes 
was  not  entitled  to  vote  as  a  freeman,  by  reason  of  his  residence,  and 
paying  scot  and  lot  for  the  dwelling-house  on  Wyle  Cop,  within  the 
ancient  and  present  limits  of  the  borough,  on  account  of  such  occupa- 
tion and  residence  being  for  less  than  six  months  *before  the  81st  p^^,. 
of  July ;  and  that  his  residence  at  Ooton  Hill,  within  the  present  ^ 
limits,  but  not  within  the  ancient  limits  of  the  borough,  though  within 
seven  miles  from  the  polling  place  of  the  said  borough,  did  not,  with 
the  subsequent  residence  in  the  borough,  confer  the  right  to  vote. 

The  revising  barrister  held  the  objection  good,  and  expunged  the  name 
of  Edward  Elkes  from  the  list. 

The  case  of  William  Jarvis,  whose  claim  as  a  freeman  of  the  borough 
rested  upon  grounds  similar  to  the  above,  and  was  in  like  manner  dis- 
allowed, was  consolidated  with  the  principal  case,  and  Jarvis  was  named 
appellant,  to  prosecute  such  consolidated  appeal,  and  the  Town  Clerk 
of  Shrewsbury  respondent. 

Whatdcy  appeared  for  the  appellant ;  but 

Sdfej  who  appeared  on  behalf  of  the  respondent,  admitting  that  he 
was  unable  to  support  the  decision  of  the  revising  barrister,  the  appeal 
was  allowed,  without  argument.  Decision  reversed. 


♦Borough  of  CAMBRIDGE.  [*18 

JOHN  EADEN,  Appellant ;  CHARLES  HENRY  COOPER,  Town 
Clerk  of  CAMBRIDGE,  Respondent.    Nov.  13. 

WlMn  there  ie  an  inaeeimey  in  the  deeeripUon  of  the  qnelifleation  in  a  notioe  of  elaim  to  be 
inierted  in  a  lift  of  borough  rotors,  the  proper  conree  for  the  reYifing  barrieter,  iSi  not  to  atnmd 
ik€  daim  (under  the  0  A  7  Vict  c.  18,  8.  40),  bnt  to  treat  the  notice  aa  fofficient,  proTided  the 
i  or  miideicription  ie  raeh  ai  weald  have  been  amendable  if  in  a  lilt  of  Totere. 


The  borough  of  Cambridge  consists  of  fourteen  parishes.  The  claim- 
ant, John  Rolph  Mann,  was  inserted  by  the  oyerseers  of  the  parish  of 
St.  Andrew  the  Great,  in  the  said  borough,  in  the  list  of  persons  enti- 
tled to  vote  in  the  election  of  members  of  parliament  for  the  said 
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borongh,  in  respect  of  property  occupied  irithin  the  eaid  parish  of  Bt. 
Andrew  the  Qreat,  as  follows : — 


Christian  upmt  ana  snr- 
name  of  each  Toter  at  ftill 
length. 

Place  of  abode. 

Nature  of 
qualification. 

Street,  laoe,  or  other  like 
place  in  this  parish,  and 
nninber  of  house,  if  any, 

ate. 

John  Rolfe  Maim. 

St  Andrew's  Hill. 

Houe. 

8t  Andrew's  HiU. 

John  Eaden  objected  to  the  name  of  the  said  John  Rolfe  Mann  being 
retained  <m  the  said  list ;  and,  it  being  proved  before  the  revising  bar- 
rister that  the  qualification  depended  on  the  successive  occupation  of 
two  houses,  vis.,  a  house  No.  15,  Hill's  Road,  in  the  parish  of  St. 
Andrew  the  Less,  and  the  said  house  on  St.  Andrew's  Hill,  in  the 
parish  of  St.  Andrew  the  Great,  the  revising  barrister  decided  that  the 
objection  should  prevail,  and  the  name  be  expunged. 

The  said  John  Rolfe  Mann  then  proved  the  due  "Service  of  a 


•^19]. 


notice  of  claim  upon  the  overseers  of  the  said  parish  of  St. 


Andrew  the  Ghreat,  in  the  following  form : — 

« To  the  overseers  of  the  parish  of  St.  Andrew  the  Great,  in  the 
borou^  of  Cambridge. 

M I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted  in 
the  list  made  by  you  of  persons  entided  to  vote  in  the  election  of  mem- 
bers for  the  borough  of  Cambridge,  and  that  the  particulars  of  my 
qualification  and  place  of  abode  are  stated  in  the  columns  below.  Dated 
the  22d  day  of  August,  1851. 


Christian  name  and  sor- 
name  of  the  claimant  at 
full  length. 

Place  of  abode. 

Nature  of 
qualification. 

Street,  lane,  or  other  place 
in  this  parish  where  the 
property  is  situate,  and 
number  of  house,  if  any. 

John  Bolfe  Mann. 

St  Andrew's  Hill. 

House. 

St  Andrew's  HiU,  in  the 
raccessiTe  occupation  of 
and  from  a  honse.  No.  15, 
HiU's  Road. 

(Signed)           «<JoBV  RoLn  Mufir." 

This  claim  was  duly  published  by  the  overseers  of  St.  Andrew  the 
Ghreat,  in  their  list  of  claimants  for  that  parish;  and,  in  the  fourth 
column  of  such  list,  the  qualification  was  thus  described: — <<St.  An- 
drew's Hill,  in  successive  occupation  of  and  from  a  house,  No.  15,  Hill's 
Road." 

It  was  proved  before  the  revising  barrister,  that  the  house  No.  15, 
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soil's  Road,  was  in  the  parish  of  St.  Andrew  the  Less,  and  that  the 
street  called  Hill's  Road  ran  into  two  different  parishes,  viz.  St.  Andrew 
the  Great,  and  St.  Andrew  the  Less. 

The  appellant  thereupon  objected  that  the  notice  of  claim  was,  npon 
the  face  of  it,  for  two  houses  in  the  '''same  parish,  viz.,  St.  Andrew  ^^^^ 
the  Great,  and  was  on  that  ground  a  bad  claim  for  a  qualification  *- 
consisting  of  the  occupation  of  two  houses  in  different  parishes ;  that 
the  claimant  could  not  give  evidence  of  any  other  qualification  than  that 
which  was  described  in  the  claim ;  and  that  the  revising  barrister  was 
not  at  liberty  to  change  the  description  of  the  qualification,  by  adding 
the  name  of  the  true  parish  to  the  bouse  No.  15,  Hill's  Road. 

Qle  revising  barrister  decided  that  the  notice  of  claim  was  insufficient 
as  it  stood,  in  stating  merely  the  qualification  in  the  fourth  column  to 
be  in  respect  of  successive  occupations  of  houses  in  St.  Andrew's  Hill, 
and  No.  15,  Hill's  Road,  which,  by  reference  to  the  heading  of  that 
column,  appeared  to  be  both  in  the  parish  of  St.  Andrew  the  Great ; 
whereas,  the  street  called  Hill's  Road  was  in  two  different  parishes, 
viz.,  St.  Andrew  the  Ghreat  and  St.  Andrew  the  Less,  and  the  house 
No.  15,  Hill's  Road,  was  in  fact  in  the  parish  of  St.  Andrew  the  Less : 
but  he  held  that  he  might,  the  more  accurately  to  define  it,  amend  the 
daim,  by  adding  to  the  description  of  the  house,  the  parish  in  which  it 
was  situate,  and  thereby  enable  the  claimant  to  give  evidence  in  sup- 
port of  successive  occupations  in  the  two  parishes ;  and,  as  the  vote 
was  proved  in  other  respects,  he  inswted  the  name  of  the  said  claimant 
in  the  list  of  voters  for  the  said  borough  in  the  parish  of  St.  Andrew 
the  Great. 

Upon  the  same  grounds,  the  revising  barrister  allowed  the  votes  of 
John  Trevis,  a  claimant  in  the  parish  of  St.  Andrew  the  Great,  Jermyn 
Brown,  Edward  Jarman,  and  Thomas  Machin,  severally  claimants  in 
the  parish  of  St.  Andrew  the  Less,  Matthew  Gray,  a  claimant  in  the 
parish  of  St.  Botolph,  and  John  Lambert,  a  claimant  in  the  parish  of 
St.  Mary  the  Less,  and  inserted  the  names  of  the  said  several  parties 
on  the  list  of  voters  for  the  said  respective  parishes. 

The  cases  of  these  six  persons  were  consolidated  with  *the  prin-  p^^^ 
cipal  case ;  and  the  several  claimants  having  respectively  declined  ^ 
to  support  the  above  decision,  the  Town  Clerk  of  Cambridge  was  named 
respondent  in  such  consolidated  appeal. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
circumstances  above  stated,  the  revising  barrister  had  power  to  amend 
the  claim  of  John  Rolfe  Mann,  by  adding  the  name  of  the  parish  of 
St.  Andrew  the  Less  to  the  description  of  the  house  No.  15,  Hill's 
Road,  in  the  fourth  column ;  and  whether  he  had  power  to  receive  evi* 
dence,  under  that  claim,  of  a  qualification  consisting  of  the  successive 
occupations  of  two  houses  in  two  different  parishes.  If  the  court  should 
be  of  opinion  that  the  revising  barrister  had  such  power,  then  the  lists 
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of  voters  for  the  said  borough  as  revised,  were  to  stand  withoat  amend* 
ment :  but,  if  the  court  should  be  of  a  contrary  opinion,  then  the  said 
lists  were  to  be  amended,  by  expunging  the  names  of  the  said  John 
Bolfe  Mann  and  John  Trevis  from  the  said  list  of  the  parish  of  St. 
Andrew  the  Great,  and  the  names  of  the  said  Jermyn  Brown,  Edward 
Jarman,  and  Thomas  Machin  from  the  said  list  of  the  parish  of  8U 
Andrew  the  Less,  and  the  name  of  Matthew  Ghray  from  the  said  list  of 
the  purish  of  St.  Botolph,  and  the  name  of  tlie  said  John  Lambert  from 
the  list  of  the  parish  of  St.  Mary  the  Less. 

Cofichj  for  the  appellant. — ^The  revising  barrister  has  decided  against 
the  validity  of  the  original  claim ;  but  he  does  not  famish  the  court 
with  the  means  of  judging  as  to  its  sufficiency.  The  only  questions, 
therefore,  are,  whether  he  had  power  to  amend  the  notice  of  elaimy  and 
whether  he  had  power  to  receive  evidence  of  the  claim  as  amended. 
The  two  questions,  in  effect,  resolve  themselves  into  one, — ^whether  the 
barrister  had  power  to  amend.     It  is  submitted  that  this  amendment 


♦22] 


is  not  within  '''the  power  vested  in  the  revising  barrister  by  the  6 


&  7  Vict.  c.  18,  s.  40.(a)  There  is  a  material  distinction  between 
claims  for  counties  and  claims  for  boroughs :  in  the  latter,  the  barrister 
has  no  power  to  amend  the  claim;  in  the  former  he  has.  In  the  case 
of  county  voters,  the  list  of  claimants  is  to  be  prepared  by  the  over- 
seers,— 6  &  7  Vict.  c.  18,  s.  5,  which  list,  together  with  the  copy  of  the 
register,  is  to  be  deemed  to  be  the  list  of  voters  of  such  parish,  &c., — 
s.  6 ;  and  by  s.  87  it  is  enacted,  <<  that  if  any  person  who  shall  have 
given  to  the  overseers  of  any  parish  or  township  due  notice  of  his  daim 
to  have  his  name  inserted  in  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire,  shall  have  been  omitted  by 
^nqi  such  overseers  from  such  list,  it  ^shall  be  lawful  for  the  revising 
-*  barrister,  upon  the  revision  of  such  list,  to  insert  therein  the  name 
of  the  person  so  omitted,  in  case  it  shall  be  proved  to  the  satisfaction 
of  such  barrister  that  such  person  gave  due  notice  of  such  his  daim  to 

(a)  Which  enaota  ''that  the  rerising  barrister  shall  correct  any  mistake  which  shall  bo  prored 
to  him  to  have  been  made  in  any  U$t,  and  shall  expunge  the  name  of  erery  person  whose  quali- 
fleation,  ai  stated  in  any  list,  shall  be  insufficient  in  law  to  entitle  such  person  to  vote  and  also 
the  name  of  every  person  who  shall  be  proved  to  him  to  be  dead ;  and  wherever  the  Christian 
name,  or  the  place  of  abode,  or  the  nature  of  the  qualiJicaHon,  or  the  local  or  other  description  of 
the  property  of  any  person  who  shall  be  included  in  any  such  liBt>  and  the  name  of  the  occupy- 
ing tenant  thereof,  shaU  be  wholly  omitted,  in  any  case  where  the  same  is  by  this  aet  directed  to 
be  specified  therein,  or  if  any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode,  or  the  ncUure  or  de»eription  of  his  qualificeUiotif  thall,  in  the  Judgment  of  the  revieing  bar- 
riHer,  6«  ineujffieientljf  deeerihed  for  the  purpose  of  being  idwtifiedt  sueh  barrister  shall  expunge 
the  name  of  every  such  person  from  such  list,  unUee  the  matter  or  matters  so  omitted,  or  insuffitientljf 
describedf  be  suj^lied,  to  the  satisfaction  of  such  barrister,  b^ore  he  shall  have  completed  the  revi" 
sion  of  such  list,  in  which  ease  he  shall  then  and  there  insert  the  same  in  sueh  list :  Provided 
always,  that,  whether  any  person  shall  be  objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualiflcation  than  that  which  is  described  in  the  list  of  voters  or  c^itin  as  the  case  may  be, 
nor  shall  the  barrister  bo  at  liberty  to  change  the  description  of  the  qualification  as  it  appeart 
in  the  list,  except  for  the  purpose  of  more  clearly  and  accurately  defining  the  same." 


11  COMMON  BENCH.    (2  J.  SCOTT.)  23 

Ae  said  overseers^  and  that  be  was  entitled,  on  the  last  day  of  July 
then  next  preceding,  to  be  inserted  in  the  said  list  of  Yoters."  Bat, 
as  to  boroughs,  the  position  of  things  is  different.  The  15th  section 
enacts,  <<  that  every  person  whose  name  shall  have  been  omitted  in  any 
sach  list  of  voters  for  any  city  or  borough,  so  to  be  made  oat  as  afore- 
said (ss.  13, 14),  and  who  shall  claim  as  having  been  entitled,  on  the 
last  day  of  July  then  next  preceding,  to  have  his  name  inserted  therein, 
and  every  person  desirous  of  being  registered  for  a  different  qualifica- 
tion than  that  for  which  his  name  appears  in  the  said  list,  shall,  on  or 
before  the  25th  of  August  in  that  year,  give  or  cause  to  be  given  a 
notice  according  to  the  form  numbered  6,  in  the  said  schedule  (B), 
or  to  the  like  effect,  to  the  overseers  of  that  parish  or  township  in  the 
list  whereof  he  shall  claim  to  have  his  name  inserted ;  or,  if  he  shall 
daim  as  a  freeman  of  any  city  or  borough  or  place  sharing  in  the  elec- 
tion therewith,  then  he  shall,  in  like  manner,  give  or  cause  to  be  given 
to  the  town  clerk  of  such  city,  borough,  or  place,  a  notice,  according 
to  the  form  numbered  7,  in  the  said  schedule  (B),  or  to  the  like  effect : 
and  the  overseers  and  town  clerks  respectively  shall  include  the  names 
of  all  persons  so  claiming  as  aforesaid,  in  lists^  according  to  the  forms  num- 
bered 8  and  9,  respectively  in  the  said  schedule  (B)."  [Jervis,  G.  J. — 
This  case  is  in  effect  decided  by  Wood,  app.,  The  Overseers  of  Willesden, 
resp.,  2  G.  B.  15  (E.  G.  L.  B.  vol.  52),  1  Lutw.  Beg.  Gas.  814,  unless  there 
is  the  distinction  you  contend  for  between  county  and  borough  claims.] 
Precisely  so.  Tikbal,  G.  J.,  in  that  case  alludes  to  these  different  provi- 
fli<»i8.  In  boroughs,  the  lists  of  voters  '''(other  than  freemen)  are  ^^^ . 
prepared  by  the  overseers :  persons  omitted  from  these  lists  are  '- 
to  give  notice  of  their  claims.  [Mauls,  J. — In  the  case  of  counties, 
the  revising  barrister  is  doing  something  useful  when  he  amends.  But, 
why  should  he  amend  a  claim  in  the  case  of  a  borough  ?  It  is  never 
wanted  again.]  It  is  merely  to  show  what  claims  are  made  before  the 
revising  barrister.  [Jbrvis,  G.  J. — In  Luckett,  app.,  Enowles,  resp., 
2  G.  B.  187  (E.  G.  L.  B.  vol.  52),  1  Lutw.  Beg.  Gas.  451,  it  was  held  that 
the  amending  power  is  to  be  construed  liberally.]  The  40th  section 
in  terms  refers  to  the  list  of  voters, — referring  back  to  a  preceding 
section  (s.  88),  which  enacts  <<  that  the  revising  barrister  shall  insert 
in  any  list  of  voters  for  any  city  or  borough,  the  name  of  every  person 
omitted  who  shall  be  proved  to  the  satisfaction  of  such  barrister  to 
have  given  due  notice  of  his  claim  to  be  inserted  in  siLch  listj  and  to 
have  been  entitled,  on  the  last  day  of  July  then  next  preceding,  to 
have  his  name  inserted  therein  in  respect  of  the  qualification  described 
in  such  notice  of  claim."  The  42d  section  also  shows  that  the  list 
meant  is  the  list  of  voters.  There  are  two  cases  in  which  this  matter 
has  been  under  discassion,  viz.,  Hitchins,  app..  Brown,  resp.,  2  G.  B. 
25,  1  Lutw.  Beg.  Gas.  328,  and  Flounders,  app.,  Donner,  resp.,  2  G.  B. 
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63,  1  Lutw.  Reg.  Cas.  865.(a)    In  the  fonuer,  thongh  it  formed  no- 
^nr-i  *p&rt  of  the  decision,  one  of  the  learned  judges  (Mr.  Justice 

^  GoIiTMAn)  expressed  an  opinion  that  the  40th  section  was  appli- 
cable to  such  a  case  as  this.  He  says :  <<  I  think  the  revising  barrister 
was  well  warranted  in  amending  the  description,  and  that  this  is  pr^ 
cisel  J  the  sort  of  case  that  the  40th  section  contemplated.  The  barrister 
is  prohibited  from  changing  the  qualification,  except  for  the  purpose  of 
more  dearly  and  accurately  defining  the  same.  Her«,  the  qualification 
remains  substantially  the  same  as  before  the  amendment ;  only  it  is  a 
little  more  clearly  and  accurately  defined."  The  distinction  between 
counties  and  boroughs  was  not  adverted  to  there.  [Maulb,  J. — The 
88th  section  of  the  6  &  7  Vict.  c.  18,  enacts  <<  that  the  revising  bar* 
rister  shall  insert  in  any  list  of  voters  for  any  city  or  borough  the 
name  of  every  person  omitted  who  shall  be  proved  to  the  satisfaction 
of  such  barrister  to  have  given  due  notice  of  his  claim  to  be  inserted 
in  such  list,  and  to  have  been  entitled,  on  the  last  day  of  July  then 
next  preceding,  to  have  his  name  inserted  therein  in  respect  of  the 
qualification  described  in  such  notice  of  claim."  All  that  the  barrister 
has  to  do,  is,  to  see  whether  or  not  the  claimant  has  given  due  notice ; 
and,  for  that  purpose,  he  can  only  look  at  the  notice  itself.  Of  what 
possible  use  can  it  be  to  amend  the  claim  f  If  the  claim  be  found  not 
to  be  quite  satisfactory,  but  still  to  be  such  as  he  thinks  ought  to  be 
acted  upon,  he  ought,  I  think,  to  decide  that  due  notice  has  been  given. 
Whether  or  not  the  thing  amounts  to  notice,  may  depend  upon  circum- 
stances. But,  if  the  barrister  finds  it  to  be  inaccurate,  but  that  the 
error  is  such,  that,  if  it  had  occurred  in  a  list  of  voters  he  would  have 
been  justified  in  amending  it,  that  would  be  a  sufficient  reason  for  hold* 
ing  the  notice  to  be  a  due  notice.]  Here,  the  barrister  has  decided  the 
notice  of  claim  to  be  insufficient.  [Jervis,  C.  J. — I  do  not  understand 
the  question  as  to  the  sufficiency  of  the  claim,  to  be  open  to  us  upon 
*^(V]  *this  case.]   It  is  submitted  that  it  is  not.   The  claim,  in  a  borough, 

-'  is  not  in  a  list  which  the  barrister  is  revising.  [Maule,  J. — Sup- 
pose there  is  an  immaterial  error  in  the  notice  of  claim,  although  the 
barrister  need  not  amend  the  claim,  still  he  is  not  bound  to  adopt  the 
misdescription  in  it.  There  is  nothing  in  the  act  to  require  him  to  put 
the  description  of  the  qualification  on  the  register  in  the  precise  words 
of  the  claim.]     He  may  not  be  bound  to  insert  the  claim  literally. 

(a)  It  was  there  decided,  that,  where  a  voter's  qualification  appears  in  the  liut  [claim]  to  con- 
sist of  a  successive  occupation  of  houses,  the  numbers  of  eaeh,  if  each  has  a  number,  most  be 
stated :  and  Ebli,  J.,  suggested,  that»  if  the  omission  of  the  number  be  supplied  to  the  revising 
barrister  pending  the  revision,  he  is  bound  to  amend  the  description,  under  s.  40  of  the  6  A  7 
Viet  c.  18.  *'  The  barrister,"  says  the  learned  judge,  "  clearly  was  right  in  expunging  the  name, 
if  he  thought  the  description  intufficient,  or  if  it  was  wholly  omitted,  and  not  supplied  to  hii 
satasfaotion  before  the  completion  of  the  revision.  I  am  clearly  of  opinion,  that,  if  the  number 
has  been  brought  to  the  revising  barrister,  he  had  power,  under  the  40th  section,  to  insert  it»  and 
was  bound  to  insert  it" 
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Bat  here  he  has  found  it  to  be  insiifficient :  and  he  professes  to  amend  the 
elaim^  by  inserting  therein  the  trae  description  of  the  ^premises,  and 
tkurebjf  to  enable  the  chumant  to  giro  evidence  in  support  of  snocessiye 
occupations  in  the  two  parishes. 

Wheder^  for  the  respondent,  was  not  heard. 

JsBYJSj  G.  J. — ^As  I  understand  the  case,  the  revising  barrister  seems 
to  have  considered  that  he  was  precluded  from  considering  the  claim 
under  the  description  used.  In  that  he  was  wrong.  I  think  he  waa 
bound  to  receive  evidence  under  the  claim  as  made. 

Maule,  J. — ^The  barrister  has  done  substantially  right,  but  not  for* 
mally.  He  thought  the  notice  of  claim  insufficient ;  but  he  amends  it, 
which  can  do  no  good.  If  the  claim  gives  such  notice  that  anybody 
would  understand  what  was  meant  to  be  conveyed  by  it,  no  amendment 
could  be  necessary.  The  substantial  justice  of  the  case  is  clearly  with 
the  respondent :  but,  as  it  is  defective  in  point  of  form,  the  appellant 
may  perhaps  be  entitled  to  have  it  sent  back  to  the  revising  barrister 
to  be  re-stated,(a)  if  he  thinks  it  worth  his  while. 

WnJiUMS,  J.,  and  Tai<:foubd,  J.,  concurred. 

Decisions  affirmed,  without  costs. 

(a)  Oauek,  for  the  ^>pellAnt^  declined  to  Krail  himself  of  this  suggestLon. 
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SHEDDON,  Appellant ;  BUTT,  Respondent.    ITov.  13. 

The  eoiri  refused  to  hemr  an  appeal  (or  to  allow  it  to  stand  orer),  where  the  appellant  had 
faUed,  on  the  respondent's  defiMll^  to  deliver  copies  of  the  case  to  the  two  Junior  pnisne  judges. 

Upon  this  case  being  called  on,  it  appeared  that  no  paper-books  had 
been  delivered  to  the  two  junior  puisne  judges,  whereupon  the  court 
ordered  the  appeal  to  be  struck  out. 

JPculdenj  for  the  appellant,  who  had  in  due  time  delivered  paper- 
books  to  the  lord  chief  justice  and  the  senior  puisne  judge,  prayed  that 
the  case  might  be  allowed  to  stand  over,  to  give  him  time  to  supply  the 
omission.  He  referred  to  Newton  v.  The  Overseers  of  Mobberley,  2  G. 
B.  203  (E.  C.  L.  R.  vol.  52),  1  Lutw.  Reg.  Gas.  385,  and  Newton  v. 
The  Overseers  of  Growley,  2  C.  B.  207,  1  Lutw.  Reg.  Gas.  836,  where, 
the  appellant  having  neglected  to  give  the  notice  required  by  the  6  &  7 
Vict.  c.  18,  s.  64,  the  respondent  having  agreed  to  waive  %  the  court 
postponed  the  hearing  of  the  case,  in  order  to  give  the  appellant  an 
opportunity  to  comply  with  the  statute. 

JsBTis,  0.  J. — The  court  can  only  entertain  these  appeals  according 
to  the  ordinary  rules  and  practice  as  to  special  cases.     To  do  other* 
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wise,  would  be  directly  acting  in  the  teeth  of  the  act  of  parliament.(a) 
♦281  ""^^  *<5ases  referred  to  are  not  to  the  point :  the  court  there  pro- 
^  ceeded,  perhaps  correctly,  on  the  ground  that  the  appellant  had 
been  <<  lulled  into  security  by  the  supposed  waiyer."  The  appeal  must 
be  struck  out.(i) 

The  rest  of  the  court  concurring.  Appeal  struck  out.(c) 

(a)  The  50th  section  of  the  6  &  7  Viet  o.  18,  enacts,  "that  all  appeals  or  matters  of  appeal 
firom  or  in  respect  of  any  decision  of  any  revising  harrister  entertained  in  manner  thereinbefore 
mentioned  [s.  42],  shall  be  prosecnted,  heard,  and  determined  in  and  by  her  Mi^esty's  Court  of 
Common  Pleas  at  Westminster,  according  to  the  ordinary  rules  and  practice  of  that  court  with 
respect  to  special  cases,  so  far  as  the  same  may  be  applicable,  and  not  inconsistent  with  the  pro- 
Tisions  of  this  act,  or  in  sach  manner  and  form,  and  snbjeot  lo  sneh  rules  and  regulations,  as  the 
said  court,  from  time  to  time,  by  any  rule  or  order  made  for  regulating  the  practice  and  proceed- 
ings in  such  appeals,  shall  order  and  direct" 

(b)  See  Allan,  app.,  Waterhouse,  resp.,  7  Scott,  N.  R.  485, 1  Lntw.  Reg.  Cas.  93  (a),  where  the 
reipondent  having  delivered  paper-books  to  the  two  junior  puisne  judges,  bat  none  having  beea 
delivered  to  the  lord  chief  justice  and  the  senior  puisne  judge,  the  court  allowed  the  case  to 
stand  over. 

(e)  The  practice  as  to  the  delivery  of  paper-books  is  regulated  by  the  rule  of  HUary  Term,  4 
W.  4,  s.  7,  which  provides,  that»  "  four  clear  days  before  the  day  appointed  for  argument^  the 
plaintiff  shall  deliver  copies  of  the  demurrer-book,  special  case,  or  special  verdict,  to  the  lord 
chief  justice  of  the  King's  Bench  or  Common  Pleas,  or  lord  chief  baron,  as  the  case  may  be,  and 
the  senior  judge  of  the  court  in  which  the  action  is  brought;  and  the  defendant  shall  deliver 
copies  to  the  other  two  judges  of  the  court  next  in  seniority ;  and,  «n  default  of  either  party,  the 
other  party  may,^  ou  the  day  following,  deliver  such  copies  as  ought  to  have  been  so  delivered 
by  the  party  making  default :  and  the  party  making  default  shall  not  be  heard  until  he  shall 
have  paid  for  such  copies,  or  deposited  with  the  clerk  of  the  rules  in  the  King's  Bench  and 
Exchequer,  or  the  secondary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to  pay 
for  such  copies." 

X  This  is  construed  to  be  imperative :  see  Hooper  v.  Woolmer,  10  Com.  B.  370  (E.  C.  L.  B. 

vol.  70),  where  it  was  held,  that,  where  the  plaintiff  lias  delivered  all  the  demurrer-books,  he 
cannot  call  upon  the  defendant  to  pay  for  those  delivered  to  the  junior  puisne  judges,  as  a  con- 
dition of  his  being  heard,  unless  he  has  himself  etrtctly  complied  with  the  rule,  by  delivering 
the  books  for  the  defendant  on  the  day  following  that  on  which  the  defendant  should  have  deli- 
vered them. 


*29]        *WARWICKSHIRE.— NORTHERN  DIVISION. 

Coventry  Polling  District. 

JOSIAH   SMITH   BEAMISH,  Appellant;    The   Oyerseers  of  the 
Parish  of  STOKE,  Respondents.    Nov.  IS. 

An  allottee  of  three  shares  in  a  buUding  society,  in  October,  1850,  purchased  freehold  land,  of  the 
value  of  6/.  per  annum.  The  amount  of  the  purchase-money  and  expenses  (842.  14«.)  wae 
advanced  to  hi|i  by  the  society  upon  mortgage  of  the  land  so  purchased. 

By  the  rules  of  the  society  each  member  was  required  to  pay  1*.  M,  weekly  for  each  share,  and 
to  execute  to  the  trustees  a  mortgage  to  secure  to  them  tiie  sum  in  which  the  member  may  be 
indebted  to  the  society,  "  with  a  premium  for  prior  advance  equal  to  5^.  per  cent  per  annum 
upon  the  amount  advanced  until  repaid,  and  such  sum,  not  exceeding  2*.  M.  per  share  per 
annum,  for  incidentsl  expenses,  as  the  committee  should  think  fit," — such  mortgage  reserving 
to  the  trustees  a  power  of  sale,  in  case  the  member  should  fkil  for  twenty-six  weekly  meetings 
to  pay,  observe,  and  perform  all  or  any  of  the  subscriptions,  payments,  covenants,  agreements, 
and  regulations  on  his  part  to  be  paid,  observed,  Ac. 
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ITo  dafioll  had  been  viade  in  the  payment  of  the  contribntiona  reqnired  by  the  ralei ;  and  the 
mortgagor  bad  always  been,  and  stiU  remained,  in  actual  possession  of  the  property.  The 
amoonrof  principal  money  due  to  the  society  on  the  30th  of  Jannary,  1851,  was  47Z.  10«.  Sd. 

The  weeUj  eoatribatloos  of  Is.  M,  per  share  (amounting  to  11^.  14«.  per  annum)  were  appro- 
priated by  the  sooie^  thus, — SL  ISs.  in  part  liquidation  of  the  principal  mortgage  debt»  22. 10«. 
for  prenuum  or  interest,  and  6«.  for  incidental  expenses: — 

Beld,  that  these  eontributiona  eonstitnted  a  '*  charge"  upon  the  land,  within  the  meaning  of  the 
statute  8  H.  6,  e.  7,  and  oonsequently  that  the  mortgagor  was  not  possessed  of  an  estate 
"of  the  dear  yearly  Tslue  of  40s.  at  the  leasts  above  all  charges." 

At  a  court  held  at  OoTentry,  for  the  revision  of  the  list  of  voters  for 
the  parish  of  Stoke,  in  the  Northern  Division  of  the  conntj  of  Warwick, 
John  Benbow  Hebbert  objected  to  the  name  of  Josiah  Smith  Beamish 
being  retamed  upon  the  list  of  voters  for  the  said  parish  in  respect  of 
property  there  situate. 

The  claimant,  Josiah  Smith  Beamish,  is  a  member  of  the  Coventry 
and  Warwickshire  Benefit  Building  and  Investment  Society,  established 
under  the  provisions  of  the  statute  6  &  7  W.  4,  c.  32,  in  which  he 
held  three  shares. 

*A  copy  of  the  rules  of  the  society,  as  certified  and  allowed  by  p^on 
the  barrister,  was  appended  to,  and  to  form  a  part  of,  the  case.      ^ 

Bules  5  and  7(a)  of  the  society  require  each  member  to  pay  1«.  6d. 
weekly  for  every  share  he  may  hold :  and  rule  12  provides  <<  that  all 
members,  upon  receiving  the  amount  advanced,  shall  execute  to  the 
trustees  for  the  time  being  a  legal  mortgage  of  the  property  offered  as 
security,  to  secure  to  them  the  sum  which  he  may  then  be  indebted  to 
the  society,  with  a  premium  for  prior  advance,  equal  to  52.  per  cent,  per 
aimum  upon  the  amount  advanced  until  repaid,  and  such  sum,  not 
exceeding  28,  6d.  per  share,  per  annum  for  incidental  expenses,  as  the 
committee  shall  fix ;  and  that,  in  the  said  mortgage  to  be  executed  upon 
the  advance  of  any  money  in  respect  of  any  share  or  shares  so  allotted 
as  aforesaid,  it  shall  be  provided,  that,  in  case  the  member  taking  the 
same  shall  at  any  time  hereafter  fail,  neglect,  or  refuse,  for  twenty-six 
weekly  meetings  to  pay,  observe,  and  perform  all  or  any  of  the  sub- 
scriptions, payments,  covenants,  and  agreements,  and  regulations,  on 
his  part  respectively  to  be  paid,  observed,  and  performed,  then  the 
trustees,  with  the  consent  and  by  the  order  of  the  committee  for  the 
time  being,  shall  have  the  power  either  to  appoint  a  person  or  persons 


to  collect  the  rents  and  profits  of  the  ^premises  in  the  mortgage 
deed  mentioned,  or  absolutely,  with  or  without  the  concurrence 
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(a)  Kule  5  provides  "  that  the  subscriptions  to  this  society  be  paid  weekly,  at  such  time  and 
plaee  as  the  committee  for  the  time  being  shall  appoint." 

Kale  7.  "  That,  on  every  subscription  night,  each  member  shall  pay  Is.  6<^.  to  the  fund,  for 
every  share  he  may  hold;  but  no  member  shall  hold  more  than  six  shares.  Should  any  member 
neglect  to  pay  his  contributions  till  he  be  four  nights  in  arrear,  he  shall  forfeit  Zd.  for  each  share, 
and  the  same  snm  per  share  for  every  subsequent  night  till  ho  have  paid  up  his  arrears ;  and 
the  stewards  are  hereby  empowered  to  deduct  the  amount  of  any  forfeits  from  the  first  money 
tendered  by  such  defaulters ;  but,  should  the  member  fined  tender  no  subscriptions  until  bis 
iaes  amount  to  the  snm  already  paid  in,  the  same  shall  be  deemed  and  treated  as  forfeited  to  the 
aedety." 
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and  consent  of  the  said  members,  to  sell  and  dispose  of  all  or  an j*  part 
of  the  said  premises,  by  public  auction  or  private  contract,  for  the  most 
money  that  can  be  had  for  the  same,  and  shall  receive  the  purchase* 
money  arising  therefrom,  and  with  liberty  to  buy  in  the  same  on  behalf 
of  the  society,  and  re-sell  the  same,  without  being  answerable  for  any 
loss  to  be  occasioned  by  such  re-sale ;  and  that  the  said  trustees,  out 
of  the  money  to  arise  from  such  collection  of  rents  and  profits,  or  such 
sale  or  sales,  as  aforesaid,  in  the  first  place  shall  discharge  all  costs, 
charges,  and  expenses  which  may  be  incurred  on  account  of  such  collec- 
tion of  rents,  or  sale  or  sales,  or  in  any  wise  relating  to  the  said  trusts 
in  the  said  mortgage  security  contained,  and,  in  the  next  place,  retain 
and  reimburse  themselves,  on  account  of  the  society,  all  such  principal 
money,  subscriptions,  and  other  payments,  as  shall  then  be  due,  owing, 
and  payable  by  such  member  under  and  by  virtue  of  these  rules  and  the 
aforesaid  mortgage ;  and  also  (in  the  case  of  such  sale  or  sales)  shall 
retain  to  themselves,  on  account  of  the  society,  the  full  amount  of  all 
and  every  the  subscriptions  and  premium  which  would,  according  to  the 
rules  and  regulations  for  the  time  being  of  the  society,  have  thereafter 
become  payable  by  such  member,  as  if  the  same  were  then  in  arrear ; 
and,  after  full  payment  and  satisfaction  thereof  as  aforesaid,  shall  pay 
the  surplus  (if  any)  arising  from  such  sale  or  collection  of  rents,  to  the 
said  member,  his  heirs,  executors,  or  administrators ;  and  in  the  said 
mortgage  shall  also  be  contained  all  such  further  powers,  provisoes, 
covenants,  and  agreements  as  the  said  trustees  shall  consider  proper  for 
the  security  and  welfare  of  the  society ;"  "and  that,  if  any  member  of 
this  society  who  shall  have  received  his  share  or  shares,  or,  in  case  of 
death,  the  legal  representatives  of  any  member,  shall  be  desirous  of 
^oo-i  redeeming  the  security  *or  securities  which  shall  have  been  given 

^  for  the  same,  and  shall  give  notice  of  such  desire  to  the  committee, 
the  committee  shall,  within  one  month  thereafter,  settle  the  terms 
(according  to  the  particular  circumstances  of  each  case)  on  which  the 
member  shall  be  allowed  to  redeem,  and,  on  compliance  with  such  terms, 
and  payment  of  all  fines  due  in  respect  of  such  shares,  the  committee 
shall  direct  the  trustees  to  deliver  all  deeds  and  other  documents  in 
their  custody,  relating  to  the  security,  to  the  member,  and  endorse  a 
receipt  or  acknowledgment  on  such  mortgage,  according  to  the  6  &  7 
W.  4,  c.  82,  s.  6." 

On  the  19th  of  October,  1850,  the  claimant  became  the  purchaser, 
in  fee-simple,  of  a  piece  of  building  land  in  Avon  Street,  in  the  said 
parish  of  Stoke,  of  the  annual  value  of  62.,  and  received  a  conveyance, 
and  entered  into  possession  thereof  accordingly,  and  on  the  20th  of 
October  executed  a  mortgage  thereof, — a  copy  of  which  was  appended 
to,  and  was  to  form  part  of,  the  case, — ^to  the  trustees  of  the  society. 

At  the  date  of  the  mortgage,  the  society  had  advanced  to  the 
claimant  842.  14«.,  which  sum  was  made  up  as  follows : — 
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Ponhaae  money  of  land £71  11  3 

Legal  expenses         --- --  416 

Incidental  expenses,  at  2s.  per  share,  or  6«.  per  annum            -        -        -  1  19  0 
Premium  at  the  rate  of  52.  per  cent    Interest  on  the  balance  of  557. 158, 
3dL  ibcn  unpaid  on  three  shares,  until  the  same  would  be  baid  by  the 

ireekly  payments  of  Is.  6cl.  per  share,  or  4«.  6d,  per  week           -       -  7    2  3 

Total  £84  14  0 


This  mortgage  is  still  unsatisfied ;  but  the  ordinary  contrilmtions  of 
If.  6d.  per  share,  or  4s.  6d.  weekly  (required  to  be  paid  by  the  claim- 
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mnt,  agreeably  tb  the  ^^proviso  in  the  mortgage  deed  and  the  rules 
of  the  society,  on  account  of  both  principal  and  interest),  amount  to 
the  sum  of  111,  14«.  per  annum. 

No  default  has  been  made  in  payment  of  these  contributions ;  and 
the  claimant  has  always  been,  and  is  now,  in  the  actual  possession  of 
the  property. 

It  was  proved,  that,  on  the  80th  of  January,  1851,  the  sum  then 
remaining  unpaid  and  actually  due  to  the  society  from  the  claimant,  in 
accordance  with  the  rules  thereof,  was  411,  10«.  Bd, ;  and  that,  since 
that  time,  on  receipt  of  the  ordinary  contributions  to  the  society  by 
ibe  secretary,  they  have  been  appropriated  by  him,  from  time  to  time, 
in  his  accounts  with  the  claimant,  in  the  following  proportions  and 
manner,  viz.  82. 18s.  in  part  liquidation  of  the  principal  of  the  mortgage 
debt,  6f.  for  incidental  expenses  (being  the  expenses  of  working  the 
society),  and  22.  10s,  for  premium  or  interest,  such  premium  or  interest 
bcang  calenlated  on  the  amount  of  principal  money  then  remaining 
onpaid  to  the  society. 

For  the  claimant,  it  was  contended,  that  the  contributions  of  4s,  6d, 
weekly,  for  the  three  shares,  ought  not  to  be  deducted  from  the  annual 
value  of  the  qualification,  but  only  so  much  thereof, — ^viz.  21,  16s.  per 
annum,— -as  was  charged  for  incidental  expenses,  and  interest  on  the 
said  principal  smn  of  47L  10s*  8d.  due  on  the  80th  of  January  last,  and 
on  payment  of  which  on  that  day,  the  trustees  must  have  endorsed  a 
receipt  on  the  mortgage  deed,  pursuant  to  the  Sth  section  of  the  above- 
Bientioned  act  and  the  12th  rule  of  the  society ;  which  would  leave  87. 
4t.  aa  the  annual  value  of  the  claimant's  interest  in  the  property ;  and 
tiiat  the  rest  of  the  contributions  must  be  taken  to  be,  and  were,  speci- 
fic repayments  of  the  principal  money  remaining  due  on  the  mortgage. 

On  the  part. of  the  objector,  it  was  contended,  that  the  arrangement 
between  the  claimant  and  the  building  society  was  in  substance  and 
effect  a  mortgage,  whereby  *the  amount  advanced  and  the  interest  p^q^ 
were  secured  and  made  payable  by  weekly  instalments  or  <«con-  '- 
tiibittions ;"  and  that  such  <<  contributions"  were,  in  law  as  well  as  in 
fact,  an  «  annual  charge",  upon  the  estate,  beyond  its  «  annual  value," 
thereby  reducing  the  present  interest  of  the  claimants  therein  to  less 
tbaa  the  value  of  >«  forty  shillings  by  the  year  above  all  charges." 
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The  revising  barrister  was  of  opinion,  that  the  weekly  payment  of  4#. 
6(2.,  for  which  the  claimant  was  liable  under  the  rules  of  the  society, 
and  which  was  secured  by  the  mortgage,  was  a  charge  upon  the  estate, 
and  should  be  deducted  from  the  annual  value  thereof;  and  that  such 
deduction  reduced  the  annual  value  of  the  estate  below  40«. :  and  he 
erased  his  name  from  the  list  of  voters. 

If  the  Court  of  Common  Fleas  should  be  of  opinion  that  only  so  much 
of  the  said  weekly  payment  of  48,  6c2.  as  was  payable  in  respect  of 
interest,  viz.,  amounting  to  the  sum  of  21.  IQg.  per  annum,  ought  to  be 
deducted  from  the  annual  value  of  the  claimant's  property,  then  the 
claipiant's  name  was  to  be  restored  to  the  list  of  voters.  If  otherwise, 
his  name  was  to  remain  erased. 

The  cases  of  eleven  other  claimants,  whose  names  were  endorsed  on 
the  case,  and  which  depended  upon  the  decision  in  the  principal  case, 
were  consolidated  therewith. 

D.  Keane  (with  whom  was  LtUtoyche),  for  the  appellant.-— Notwith- 
standing the  decisions  which  have  taken  place  in  this  court  upon  this 
subject,  it  is  submitted,  that,  upon  the  facts  found,  it  was  the  duty  of 
the  revising  barrister  to  hold  that  the  annual  value  of  the  claimant's 
interest  in  the  property  in  question  was  82.  4a.,  and  consequently  his 
name  should  have  been  retained  upon  the  list  of  voters.  The  74th 
section  of  the  6  &  7  Vict.  c.  18,  enacts  <«  that  no  mortgagee  of  any  lands 
yqr-i  or  tenements  *shall  have  any  vote  in  the  election  of  a  knight  or 
^  knights  of  the  shire,  or  in  the  election  of  a  member  or  members 
to  serve  in  any  future  parliament  for  any  city  or  borough  in  which  free^ 
holders  now  have  a  right  to  vote,  for  or  by  reason  of  any  mortgage 
estate  therein,  unless  he  be  in  the  actual  possession  or  receipt  of  the 
rents  and  profits  thereof;  but  that  the  mortgagor  in  actual  possession 
or  in  receipt  of  the  rents  and  profits  thereof,  shall  and  may  vote  for 
the  same,  notwithstanding  such  mortgage."  The  case  finds  that  th« 
claimant  has  always  been,  and  now  is,  in  the  actual  possession  of  the 
property.  The  court,  however,  has  held  that  his  being  in  actual  posses- 
sion does  not  absolve  him  from  showing  that  the  interest  he  has  in  the 
property  is  of  sufficient  value  to  confer  a  vote  under  the  earlier  statutes. 
The  first  of  these  is  the  8  H.  6,  c.  7,  the  title  of  which  is— «  What  sort 
of  men  shall  be  choosers,  and  who  shall  be  chosen  knights  of  the  par- 
liament." The  1st  section  recites  that  <«  whereas  the  elections  of  knights 
of  shires  to  come  to  the  parliament  of  our  lord  the  King,  in  many 
counties  of  the  realm  of  England,  have  now  of  late  been  made  by  very 
great,  outrageous,  and  excessive  numbers  of  people  dwelling  within  the 
same  counties  of  the  reahn  of  England,  of  which  most  part  was  of  people 
of  small  substance,  and  of  no  value,  whereof  every  of  them  pretended 
a  voice  equivalent,  as  to  such  elections  to  be  made,  with  the  most  worthy 
knights  and  esquires  dwelling  within  the  same  counties,  whereby  man- 
slaughter, riots,  batteries,  and  divisions  among  the  gentlemen  and  other 
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people  of  the  same  counties  shall  very  likelj  rise  to  be,  unless  convenient 
and  dae  remedy  be  provided  in  this  behalf."  It  then  proceeds, — «  Our 
lord  the  King,  considering  the  premises,  hath  provided,  ordained,  and 
BtaUbhed,  by  authority  of  this  present  parliament,  that  the  knights  of 
the  shires  to  be  chosen  within  the  same  realm  of  England  to  come  to 
the  parliaments  of  our  lord  the  King  ^hereafter  to  be  holden,  p^o/» 
shall  be  chosen,  in  every  county  of  the  realm  of  England,  by  ^ 
people  dwelling  and  resident  in  the  same  counties,  whereof  every  one 
of  them  BhaU  have  free  land  or  tenement  to  the  value  of  40««  by  the  year 
at  the  kaety  above  all  chargee;  and  that  they  which  shall  be  so  chose 
shall  be  dwelling  and  resident  within  the  same  counties ;  and  such  as 
have  the  greatest  number  of  those  that  may  expend  40«.  ly  year  and 
above,  as  afore  is  said,  shall  be  returned  by  the  sheriffs  of  every  county 
knights  for  the  parliament,  by  indentures  sealed  between  the  said  sheriff! 
and  the  said  choosers  so  to  be  made :  and  every  sheriff  of  the  realm 
of  England  shall  have  power,  by  the  said  authority,  to  examine  upon 
the  Evangelists  every  such  chooser,  h/oto  much  he  may  expend  by  the 
year^**  &c.  The  question  is,  what  is  the  meaning  of  <<  beyond  all 
charges."  In  the  ancient  language  of  the  act  the  words  are  <<  outre  lee 
reprieee.'*  In  Termes  de  la  Ley,  <<  Reprises"  are  said  to  be,  «<  deduc- 
tions, payments,  and  duties  that  go  yearly,  and  are  paid  out  of  a  manor ; 
as  rent-oharge,  rent-seek,  pensions,  corrodies,  annuities,  fees  of  stewards 
or  bailiffs,  and  such  like :"  and  in  Jacob's  Law  Dictionary,  the  term  is 
said  to  be  used  for  «  deductions  and  payments  out  of  a  manor  or  lands : 
as,  rent-charges,  annuities,  &c. ;  and,  therefore,  when  we  speak  of  the 
dear  yearly  value  of  a  manor  or  estate  of  land,  we  say  it  is  so  much  per 
annum  vltra  reprieae^  besides  all  reprises"  In  other  words,  the  expres- 
sion means  deductions  from  the  profits  of  the  land.  It  may  be  conceded 
Jiere,  that  the  interest  upon  the  unpaid  balance  of  the  mortgage-money, 
and  the  incidental  expenses,  would  be  a  charge  upon  the  land;  but 
the  residue  of  the  annual  payment  is  not :  it  is  an  outgoing  of  which 
the  claimant  gets  the  benefit ;  it  in  effect  enlarges  his  interest.  [Jsa- 
vs8j  G.  J. — ^The  estate  which  the  party  has  is  at  this  moment,  as.  the 
ease  finds,  worth  62.  per  annum ;  and  the  annual  payments  charged  upon 
^the  land  amount  to  111.  14f.  Maule,  J. — How  much  may  this  ^^^^ 
man  expend  by  the  year  ?]  The  value  of  the  land  is  61.  per  ^ 
annum :  the  legitimate  charges  or  «« reprises"  therefrom  being  22. 16«., 
the  claimant  has  32.  4s.  per  annum,  which  he  expends  in  reduction  of 
the  principal  sum,  and  consequently  in  the  purchase  of  the  land. 
[JxBVis,  0.  J. — ^The  case  does  not  find  that  that  which  the  party  has 
already  paid  towards  the  purchase-money  is  worth  40s.  a  year  in  per- 
petuity. Mauljb,  J. — Suppose  a  man  agreed  to  stand  in  the  claimant's 
shoesy— would  it  be  worth  his  while  to  give  40s.  a  year  for  his  interest 
in  the  land  ?    I  think  the  case  is  governed  by  Lee,  app.,  Hutchinsoni 
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reap.,  8  0.  B.  16  (E.  C.  L.  R.  voL  65),  2  Lutw.  Reg.  Gas.  159.(a)] 
The  decision  there  proceeded  on  the  28  G.  8,  c.  86,  s.  6,  by  which  the 
voter  was  required  to  take  an  oath  that  be  really  and  truly  had  "  an 
estate  of  the  clear  yearly  value  of  40«.  over  and  above  the  interest 
of  any  money  secured  by  mortgage  upon  the  said  estate,  and  also  over 
and  above  all  rents  and  outgoings  payable  out  of  or  in  respect  of  the 
said  estate,  other  than  parliamentary,  public,  or  parochial  taxes."  That 
provision,  however^  in  conseqtience  of  the  numerous  petitions  against  it, 
was  repealed  in  the  following  year,(i)  when  the  law  was  remitted  to 
what  it  had  been  under  the  7  &  8  Will.  8,  c.  25,  and  18  O.  2,  c.  18. 
[Jbbvis,  G.  J. — ^It  is  a  mistake  to  suppose  that  the  decision  in  the  case 
of  Lee,  app.,  Hutchinson,  resp.,  proceeded  upon  the  28  6.  8,  c.  86. 
^oo-i  That  statute  was  merely  referred  to  as  a  ^legislative  exposition 
^  of  what  was  meant  by  the  statute  of  8  H.  ^,  c.  7.]  Its  repeal 
was  a  legislative  withdrawal  of  that  exposition.  The  legislature  seem 
at  three  different  periods  to  have  taken  as  many  different  views  of  the 
intention  of  the  statute  of  H.  6.  In  Gopland,  app.,'Bartlett,  resp.,  6 
0.  B.  18  (E;  G.  L.  R.  vol.  60),  2  Lutw.  Reg.  Gas.  102,— where  it  waa 
held  that  monthly  payments  by  a  member  of  a  building  society,  estab- 
lished under  the  6  &  7  W.  4,  c.  82,  in  discharge  of  the  sums  monthly 
accruing  due  on  his  shares,  €^d  for  the  payment  of  which  the  freehold 
premises  of  the  member  are  mortgaged  as  a  security,  are  a  charge  on 
the  freehold,  within  the  statute  8  H.  6,  c.  7, — ^Williams,  J.,  says — "  I 
have  some  difficulty  in  discovering  on  what  ground  the  statute  28  G.  8, 
e*  86,  included  interest  on  a  mortgage  among  the  <  charges'  intended  by 
the  statute  of  Hen.  6 ;  but,  as  the  legislature  has  declared  that  this  is 
a  charge  within  the  meaning  of  that  statute,  it  is  clear  that  we  must 
hold  the  sum  paid  by  the  claimant  to  the  building  society  to  be  a  charge 
on  his  estate,  which  reduces  it  below  the  annual  value  of  40«."  It  is 
manifest  that  the  fact  of  the  statute  28  G.  8,  c.  86,  having  been 
repealed,  was  not  present  ta  the  mind  of  that  learned  judge.  [Maitlb, 
J. — That  statute  was  intended  to  establish  a  complicated  system  which 
is  quite  inconsistent  with  the  present  registration  law.]  All  that  the 
two  cases  referred  to,  decide,  is,  that  the  interest  of  the  mortgage  debt 
is  a  charge  upon  the  estate.  In  Gopland,  app.,  Bartlett,  resp.,  no 
distinction  was  made  as  to  how  much  of  the  weekly  payments  went  in 
liquidation  of  the  interest,  and  how  much  in  reduction  of  the  principal 
sum  secured  by  the  mortgage.  In  the  absence,  therefore,  of  evidence 
to  the  contrary,  the  court  assumed  that  the  whole  amount  of  the  pay- 

(a)  It  was  there  held  that »  mortgagor  of  freehold  premises  Sn  possessloa  of  the  rents  aad 
profits,  is  not  entitled  to  vote  at  the  election  of  a  knight  of  the  shire,  under  the  6  A  7  Vict  e.  18, 
s.  74,  miless  he  has  40«.  hj  the  year  to  expend  thereont,  after  deducting  all  interest  on  the  princi- 
pal money  secured  by  the  mortgage,  where  the  time  for  repayment  of  euoh  prineipal  sum  has 
expired :  and  that  whether  the  payment  of  such  interest  be  secured  by  the  mortgage  deed  itself 
or  be  a  mere  personal  liability. 

(6)  Bee  29  Q.  3,  o.  18. 
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IB6iit8  formed  a  charge  upon  the  land.    Here,  howeyer,  it  is  distinctly 
ascertained  how  much  is  paid  on  account  of  each. 

*E.  Beavatij  for  the  respondents. — The  respondents  are  entitled  p^oq 
to  the  judgment  of  the  court.  The  annual  value  of  the  land  to  '- 
the  claimant  at  this  moment  is  nothing ;  for,  it  is  found  to  be  worth  6/. 
per  annum,  and  to  be  subject  to  charges  to  the  amount  of  11/.  14a.  per 
annum.  The  case  is  governed  by  Lee,  app.,  Hutchinson,  resp.,  8  0.  B. 
16  (E.  C.  L.  R.  vol.  65),  2  Lutw.  Eeg.  Cas.  199. 

Keane^  in  reply. — If  the  whole  of  these  payments  are  to  go  in  reduc- 
tion of  the  annual  value,  there  is  hardly  a  mortgagor  who  would  not  be 
deprived  of  the  franchise.  [Jervis,  G.  J. — A  man  who  has  mortgaged 
his  estate  for  more  than  it  is  worth,  cannot  be  said  to  have  an  estate  of 
the  unencumbered  value  of  40«.  by  the  year.] ' 

Jeeyis,  G.  J. — ^It  seems  to  me  that  this  case  is  governed  by  the 
decision  in  Lee,  app.,  Hutchinson,  resp.,  which  followed  out  the  rule 
before  laid  down  in  Copland,  app.,  Bartlett,  resp.  The  true  rule  to  be 
applied  in  the  determination  of  these  cases,  is,  not  to  enter  into  minute 
refinements  for  the  sake  of  discovering  some  mode  of  evading  the 
statute,  but  to  see  what  in  reality  is  the  present  value  of  the  estate  the 
party  has.  Li  estimating  the  value,  we  must  take  into  consideration 
what  the  party  has  to  disburse  in  respect  of  it,  viz.  the  interest,  and 
the  weekly  or  other  sums  which  he  has  to  pay  in  order  to  perfect  and 
protect  his  right.  The  estate,  the  barrister  finds,  is  worth  61.  a  year : 
but  the  appellant  is  required  by  the  mortgage  deed  and  the  rules  of 
the  society  to  make  payments  on  account  of  principal  and  interest,  to 
the  amount  of  IIZ.  14a.  per  annum.  At  present,  therefore,  the  yearly 
valae  of  the  estate  is  a  minui  quantity.  If  the  mortgagor  were  to 
go  on  paying  these  charges  for  four  years,  and  then  to  commit  a  for- 
feiture by  breach  of  any  of  the  conditions  of  the  mortgage,  his  estate 
would  *be  gone ;  and  yet,  if  he  were  held  to  be  now  entitled  to 
vote,  he  might  go  on  exercising  the  franchise  during  the  whole  of  ' 
that  period,  in  respect  of  a  qualification  which  would  then  turn  out 
never  to  have  been  one  in  respect  of  which  it  ought  to  have  been  exer* 
cised.  This  appears  to  me  to  be  a  further  attempt  to  evade  the  statute 
of  8  H.  6,  c.  7,  and  one  which  ought  not  to  succeed.  I  think  the 
respondents  are  entitled  to  judgment. 

Maulb,  J. — If  we  were  to  allow  this  appeal,  we  should  in  effect  be 
holding  that  a  man  who  purchases  land  for  more  than  its  value,  and 
charges  the  purchase-money  upon  it,  with  a  covenant  or  agreement  to 
pay  interest  thereon,  would  acquire  a  vote,  although  he  never  did  and 
never  could  derive  any  profit  from  the  land.  The  case  is  substantially 
within  that  of  Lee,  app.,  Hutchinson,  resp. 

WiLUAMS,  J. — ^I  am  of  the  same  opinion.  Mr.  Keane^  in  the  course 
of  hia  argument,  has  in  effect  admitted,  that,  if  we  adhere  to  our  former 

VOL,  XI.— 7  E 
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decisions,  ve  most  decide  against  him  here.    I  see  no  reason  to  depart 
from  the  principle  upon  which  those  cases  proceeded. 
Talfoubb,  J.,  concurred.  Decision  affirmed,  with  costs. 


*41]         *NORTHAMPTONSHIRE,— Southern  Division. 

EDMUND  SINGER  BURTON  and  Another,  Appellants;  THOMAS 
BROOKS,  Respondent.    Nov.  18. 

Where  the  cMe  transmitted  to  the  master  tinder  the  6  &  7  Vict  o.  18,  as.  42,  64,  ia  not  tigned,  as 
well  as  endorsed,  by  the  rerising  barrister,  the  court  will  not  hear  the  appeal,  unless  th« 
respondent  consents  to  the  case  being  remitted  to  him  for  signature. 

The  minister  of  a  dissenting  congregation  whose  appointment^  according  to  his  own  statement 
was  "general,  and  for  life,"  occupied,  by  permission  of  the  tmstees,  in  whom  the  legal  estate 
was  vested,  without  paying  any  rent,  a  cottage  and  premises  worth  more  than  40t.  per  annum. 
The  revising  barrister,  considering  that  it  was  established,  in  point  of  fact»  that  the  minister 
held  the  oi&oe  and  occupied  the  house  and  premises  under  the  trusts  of  the  deed,  and  therefore 
had  such  a  freehold  interest  therein  as  entitled  him  to  vote,  retained  his  name  on  the  list  of 
voters : — ^Held,  that  he  had  come  to  a  right  conclusion. 

Thomas  Brooks,  of  Roade,  in  the  conntj  of  Korthampton,  being  on 
the  list  of  electors  for  the  southern  division  of  the  county  of  North- 
ampton, in  respect  of  his  freehold  interest  in  a  house  and  garden  at 
Roade,  called  the  Chapel  House,  in  his  occupation,  was  duly  objected 
to  by  Edmund  Singer  Burton. 

It  appeared  that  the  said  Thomas  Brooks  is  the  minister  of  a  dis« 
senting  congregation  at  Roade  aforesaid.  The  evidence  of  his  appoint- 
ment was,  his  own  statement  that  it  was  general^  and  for  life;  and  the 
following  letter  was  produced : — 

<«  Hartwell,  May  21st,  1849. 

<<  Dear  Sir, — ^Yesterday  we  asked  the  subscribers  to  stop,  as  we  had 
proposed ;  and,  as  far  as  we  could  ascertain,  their  feelings  are  in  unison 
with  those  of  the  church  members,  in  desiring  to  secure  your  stated 
ministrations  at  Roade.  We  have,  therefore,  now,  on  behaif  of  the 
church,  to  invite  you  to  accept  the  pastorate,  and  come  and  reside 
amongst  us.  In  this  invitation  we  most  cordially  join.  We  trust  the 
matter  has  been  the  subject  of  much  prayer;  and  that  your  coming 
^  .g-i  amongst  us  (if  such  *should  be  the  will  of  God)  may  be  for  His 
glory,  and  for  great  good.    We  remain,  &c. 

«  William  Hands,  ) 
"William  Jambs,  /I>«»<^^«8- 

« P.  S. — ^Will  you  please  to  let  us  have  your  decision  (as  to  next 
Sabbath)  as  early  as  possible,  in  order  to  afford  time  to  get  a  supply^ 
if  one  should  be  needed.    Please  to  direct  to  Mr.  Hands." 

Upon  receipt  of  this  invitation,  Mr.  Brooks  entered  immediately  upon 
the  office  of  minister,  which  office  he  still  fills,  and  took  possession  of 
the  house  and  premises,  with  the  consent  of  the  trustees  hereinafter 
named,  and  has  continued  in  possession  from  that  time  to  the  present. 
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The  house  and  garden  are  worth  more  than  40a.  per  annum. 

The  legal  estate  in  fee  in  these  premises  was  vested,  by  an  indenture 
bearing  date  the  24th  of  July,  1844  (when  one  Samuel  Deacon  was 
miuster),  in  certain  trustees ;  and  the  trusts  declared  in  respect  there- 
of, so  far  as  are  material  to  the  present  purposes,  are  as  under : — 

«  Upon  trust,  from  time  to  time,  and  at  all  times  thereafter,  to  per- 
mit and  suffer  the  said  Samuel  Deacon,  the  then  pastor,  teacher,  or 
minister  of  the  said  congregation  of  protestant  dissenters  called  bap- 
tists, belonging  to  the  said  meeting-house,  for  and  during  his  life,  if  he 
should  so  long  continue  pastor,  teacher,  or  minister  of  the  said  congre- 
gation, and,  after  the  death  of  the  said  Samuel  Deacon,  or  his  ceasing 
to  be  pastor,  teacher,  or  minister  of  the  said  congregation,  to  permit  and 
suffer  the  pastor,  teacher,  or  minister  of  the  said  congregation  for  the  time 
beilig, — such  pastor,  teacher,  or  minister  to  be  from  time  to  time  elected 
and  appointed  by  the  majority  of  the  persons  of  and  belonging  to  the 
said  congregation, — ^to  '''dwell,  inhabit,  and  reside  in  the  said  cot- 
tage or  tenement,  and  occupy  and  use  the  same,  with  the  orchard, 
gardens,  bams,  stables,  outhouses,  yards,  backsides,  homestalls,  and 
appurtenances  thereto  belonging,  without  paying  any  rent  for  the  same: 
and  npon  this  further  trust,  from  time  to  time,  and  at  all  times  there- 
after, to  permit  and  suffer  the  said  congregation  of  protestant  dissenters 
called  baptists,  whereof  the  said  Samuel  Deacon  was  then  pastor,  teacher, 
or  minister,  and  every  succeeding  congregation  of  protestant  baptist 
dissenters  at  Roade  aforesaid,  when  and  as  often  as  they  should  think 
fit,  to  use  the  said  erection  and  building  erected  a^d  built  on  the  said 
orchard  as  aforesaid,  as  or  for  a  meeting-house  or  place  for  their  assem- 
bling themselves  together  for  the  worship  of  God,  according  to  the 
power,  privilege,  or  indulgence  given  or  granted  to  protestant  dissenters 
by  an  act  of  parliament  theretofore  made,  or  by  such  other  act  or  acts 
of  parliament  as  should  thereafter  be  made,  and  for  their  meeting  and 
assembling  themselves  together  there  for  the  same  worship,  and  for  the 
well  ordering  and  governing  of  the  said  congregation  for  the  time  being, 
or  for  any  other  lawful  purposes,  as  often  as  the  said  congregation  and 
their  pastor,  teacher,  or  minister  for  the  time  being,  or  the  major  part 
of  them,  should  think  fit." 

It  was  objected  that  Mr.  Brooks,  the  respondent,  under  the  circum- 
stances above  stated,  did  not  take  a  freehold  interest. 

The  revising  barrister  considered  that  it  was  established,  in  point  of 
fact,  that  the  respondent  held  the  office  of  minister  of  that  congrega- 
tion, and  occupied  the  house  and  premises  under  the  trusts  of  the  deed, 
and  therefore  he  held  that  he  had  such  a  freehold  interest  in  the  pre- 
mises as  entitled  him  to  vote. 

If  the  court  should  be  of  a  contrary  opinion,  then  the  register  was 
to  be  amended,  by  striking  out  the  name  of  the  said  Thomas  Srooks. 

♦JBTuin/rey,  for  the  appellant. — [Jbrvis,  C.  J. — The  revising  j-^^ 
barrister  has  endorsed  the  case,  biit  he  has  omitted  to  eign  it :  we  ^ 
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have  no  authority  to  hear'it.(a)]  The  other  side  will  consent  to  waive 
the  objection.  [Jervis,  C.  J. — That  will  not  help  yon.  I  must  make 
a  return  to  the  House  of  Commons  of  the  decisions  we  come  to  upon 
these  cases.  Can  I  return  that  we  have  repealed  the  act  by  consent, 
and  struck  out  a  vote  which  would  otherwise  have  been  retained? 
Maule,  J. — The-sheriff  or  other  returning  ofiScer  is  not  bound  to  alter 
the  register  in  obedience  to  an  order  of  this  court,  which  has  no  other 
foundation  than  the  consent  of  the  parties.  In  the  case  of  Nettleton, 
app.,  Burrell,  resp.,  7  M.  &  G.  85  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R. 
788, 1  Lutw.  Reg.  Cas.  157,  where  the  revising  barrister  had  died  leaving 
the  case  unsigned,  we  held  that  we  could  not  remedy  the  defect.  Wil- 
liams, J. — The  case  may,  by  consent,  be  remitted  to  the  barrister  to 
be  now  signed.] 

^. .-,      Haye9y  for  the  respondent,  consenting  that  the  case  Should  be 
*'  signed  nunc  pro  tuncj  the  court  permitted  the  argument  to  proceed, 
on  the  assumption  that  it  was  already  signed. 

Humfretf. — The  respondent  was  merely  tenant  at-will  of  the  cottage 
in  question.  The  trusts  of  the  deed  under  which  he  occupies  the  pre- 
mises, are,  <<  to  permit  and  suffer  the  said  pastor,  teacher,  or  minister 
of  the  said  congregation  for  the  time  being, — such  pastor,  teacher,  or 
minister  to  be  from  time  to  time  elected  and  appointed  by  the  majority 
of  the  said  congregation, — ^to  dwell,  inhabit,  or  reside  in  the  said  cottage 
or  tenement,  and  occupy  and  use  the  same,  with  the  appurtenances 
thereto  belonging,  without  paying  any  rent."  In  Doe  d.  Nicholl  t^. 
M'Kaeg,  10  B.  &  C.  721  (E.  C.  L.  R.  vol.  21),  5  Man.  &  R.  620,  it  was 
held  by  Lord  Tenterden,  and  the  Court  of  King's  Bench,  that  a 
minister  of  a  dissenting  congregation  placed  in  the  possession  of  a  chapel 
and  dwelling-house  by  certain  persons  in  whom  the  legal  estate  was 
vested,  in  trust  to  permit  and  suffer  the  chapel  to  be  used  for  the  pur- 
pose of  religious  worship,  was  a  mere  tenant  at  will  to  those  trustees ; 
and  that  his  tenancy  might  be  determined  instanter  by  a  demand  of 
possession.  [Williams,  J. — ^AU  that  Lord  Tbntbrbbn  there  says, 
might  be  said  of  one  who  had  been  let  in  under  an  agreement  for  a  lease 
in  fee.  Maule,  J. — There  is  no  finding  in  the  case  as  to  the  tenure 
of  office.]    No :  it  is  only  found  that  Mr.  Brooks,  upon  receipt  of  the 

^  (a)  The  42d  section  of  the  6  &  7  Viot  o.  18,  vhlcli  gives  the  appeal,  proyides  that  the  barrister, 
"if  he  thinks  it  reasonable  and  proper  that  such  appeal  should  be  entertained,  shall  state  in 
writing  the  facts  which,  according  to  his  Judgment,  shall  hare  been  established  by  the  evidence 
in  the  case,  and  which  shall  be  material  to  the  matter  in  question;  and  shall  also  state  in  writing 
his  decision  upon  the  whole  case,  and  also  his  decision  upon  the  point  of  law  in  question  ap- 
pealed against ;  and  such  statement  shaU  be  made,  as  nearly  as  conveniently  may  be,  in  like 
manner  as  is  now  usual  in  stating  any  special  ease  for  the  opinion  of  the  Court  of  Queen's 
Bench  upon  any  decision  of  any  Court  of  Quarter  Sessions;  and  the  said  barrister  shall  read  the 
said  statement  to,  the  appellant  in  open  court,  and  shall  then  and  there  sign  the  same." 

And  s.  62  enacts  "  that  every  appellant  who  shaU  intend  to  prosecute  his  appeal,  shall,  within 
the  first  four  days  of  Michaelmas  Term  next  after  the  decision  to  whieh  sueh  appeal  shall  relate^ 
transmit  to  the  masters  of  the  said  Court  of  Common  Pleas,  the  statement  In  writing  «o  $ig»€d 
iy  the  eaid  revin'ng  barrieter  cm  ^foreeaidJ* 
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inTit&tion  set  oat  in  the  case,  <<  entered  immediatelj  upon  the  office  of 
minister,  which  office  he  still  fills,  and  took  possession  of  the  house  and 
premises,  irith  the  consent  of  the  tmstees,  and  has  continued  in  posses- 
sion from  that  time  to  the  present."  [Maule,  J. — ^What  is  the  quan- 
tity of  this  man's  estate  ?]  A  tenancy  at  will,  [Maulb,  J. — ^At  law, 
no  doubt,  as  the  case  yon  cite  decides :  but  what  in  *equity  ?]  ^^.^ 
A  freehold,  if  for  life.  But  the  barrister  does  not  find  that  he  ^ 
holds  for  life :  he  merely  says  that  « he  considered  that  it  was  estab- 
lished, in  point  of  fact,  that  the  respondent  held  the  office  of  minister 
of  that  congregation,  and  occupied  the  house  and  premises  under  the 
trusts  of  the  deed ;"  and  therefore  he  held  that  he  had  such  a  freehold 
interest  in  the  premises  as  entitled  him  to  vote.  [Maule,  J. — I  think 
he  was  quite  right.  He  finds,  in  efiect,  that  the  pastor  was  irremoT- 
able.] 

JsRYiSi,  G.  J. — ^Upon  the  finding  of  the  barrister,  we  must  assume 
that  the  appointment  of  the  minister  was  for  lifey  under  the  trusts  of 
the  deed.  He  has,  therefore,  an  equitable  freehold  for  life,  and  is 
entitled  to  yote.  The  decision  of  the  revising  barrister  must  be 
affirmed. 

The  rest  of  the  court  concurring. 

Decision  affirmed,  with  costs. 


♦NORTHAMPTONSHIRE,— Southern  Division.  [*47 

EDMUND  SINGER  BURTON,  Appellant ;   BENJAMIN  BLAKE 
and  Others,  Respondents.    Nov.  13. 

The  eonrt  wSi^awnM  the  heftring  of  an  appeal,  in  order  to  give  the  appellant  time  to  give  the 

notiee  rBqalred  by  the  statute  6^7  Viet  c.  18,  88.  42,  04, — ^the  ease  not  having  been  settled 

and  deHvered  to  the  appellant  nntU  the  eighth  day  of  term. 
Where  the  ease  transmitted  to  the  master  under  the  6  &  7  Vict  o.  18,  ss.  42,  64,  is  not  ngned, 

as  weU  as  endorsed,  by  the  revising  barrister,  the  eonrt  will  not  hear  the  appeal,  where  the 

respondent  does  not  appear. 

Henkt  Goyb  claimed  to  have  his  name  inserted  in  the  list  of  county 
Yoters  for  the  parish  of  St.  Sepulchre,  in  the  town  of  Northampton,  in 
respect  of  an  allotment  to  him  of  freehold  land,  as  a  member  of  a  society 
called  The  Freehold  Land  Society. 

JSwnfreyj  for  the  appellant,  upon  the  case  being  called  on,  prayed 
that  the  hearing  might  be  adjourned,  upon  an  affidavit  which  alleged 
that  the  statement  of  the  case  was  not  settled  by  the  revising  barrister 
until  the  5th  instant,  and  only  delivered  to  the  appellant  on  the  10th ; 
and  consequently  there  had  not  been  time  to  give  the  notice  required 
by  the  6  4;  7  Vict.  c.  18,  ss.  42,  64. 

Per  Cfuriam. — ^Let  the  appeal  stand  adjourned  for  ten  days. 

b2 
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It  being  subseqaentlj  diacovered  that  this  case,  like  the  last,  was 
without  signature,  and  no  counsel  appearing  for  the  respondent, 

Humfreyy  for  the  appellant,  submitted  that  the  court  had  power  to 
remit  the  case,  under  the  6  &  7  Vict.  c.  18,  s.  65,  which  contains  a 
proviso,  <<  that,  if  the  said  court  [of  Common  Pleas]  shall  be  of  opinion 
in  any  case,  that  the  statement  of  the  matter  of  the  appeal  m  not  tuffl- 


»48] 


cierU  *Xq  enable  them  to  give  judgment  in  law,  it  shall  be  lawful 


for  the  said  court  to  remit  the  said  statement  to  the  revising  bar- 
rister by  whom  it  shall  have  been  signed,  in  order  that  the  case  maybe 
more  fully  stated." 

Talfourd,  J. — That  only  empowers  the  court  to  remit  the  case  to  the 
barrister  «  by  whom  it  shall  have  been  signed." 

Appeal  struck  out.(a) 

(a)  In  Justice  to  the  revising  barrister,  It  onght  to  be  stated,  that,  in  this  as  well  as  in  the  pra- 
ceding  case,  it  was  a  copy  only  that  was  filed  with  the  master. 
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POUBTEENTH  TEAR  OP  THE  REIGN  OF  VICTORIA.    1861. 


The  Judges  who  sat  in  Banco  daring  this  Term,  were — 
Jbrvis,  C.  J.  Cresswell,  J. 

Maulb,  J.  Talfourd,  J. 


REGULA  GENERALIS. 
EoBter  Termy  1849.(a) 


«  It  is  ordered,  that,  where  a  rule  for  judgment  as  in  case  of  a 
nonsuit  shall  have  been  discharged  on  a  peremptory  undertaking  to  try 
at  the  next  or  any  future  assizes  or  sittings,  if  the  plaintiff  shall  make 
default  in  proceeding  to  trial  pursuant  to  his  undertaking,  the  defendant 
shall  be  at  liberty,  if  the  plaintiff  has  not  *drawn  up  the  rule,  to  ^^.^ 
draw  it  up  at  any  time  before  moving  for  judgment,  and  there-  ^ 

(a)  Thi«  rule  was  accidentally  omitted. 
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upon  to  move  for  judgment,  without  serving  a  copy  of  the  rule  on  th« 
plaintiff.  (Signed)        <<  Thomas  Wildb. 

<<  Fred.  Pollock. 

«  J.  Parke. 

«<  J.  Patteson. 

<(  J.  T.  COLERIDOB. 
«T.  COLTMAN. 
«R.  M.  ROLFE. 

<<C.  Cresswell. 
«  W.  Erle. 
«  T.  J.  Platt. 
«E.  V.  Williams." 
Bead  in  courts  April  29, 1849. 


MEMORANDUM. 

<<  At  a  meeting  of  the  judges  held  at  Serjeants'  Inn,  on  April  the 
16th,  1849,  it  was  unanimously  resolved,  that,  in  all  cases,  mileage 
shall  be  allowed  to  an  attorney  attending  an  assize  town,  whatever  the 
number  of  causes  may  be  in  which  he  is  engaged,  and  that  the  charge 
in  respect  thereof  shall  be  equally  apportioned  to  each  cause." 


*51]      *STAINBANK  and  Another  v.  FENNING.    May  80. 

The  master  of  a  yesBol  has  no  anUioritj  to  hypothecate,  for  money  borrowed  at  a  foreign  port  for 
necessary  repairs  and  disbnrsements,  and  at  the  same  time  pledge  the  personal  credit  of  his 
owner  for  such  advances, — whether  maritime  interest  be  stipulated  for  or  not 

A  yessel  having  put  into  a  foreign  port  in  a  damaged  state,  the  master  borrowed  money  of  a  mer- 
chant there,  for  necessary  repairs  and  disbursements;  to  secnre  which,  he  drew  bills  upon  his 
owner,  and  also  executed  an  instrument  which  purported  to  be  an  hypothecation  of  the  ship> 
cargo,  and  freight  By  this  instrument,  the  merchant  who  advanced  the  money  forbore  aU 
interest  beyond  the  amount  necessary  to  insure  the  ship  to  cover  the  advances;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the  voyage,  making  the  money  payable  at  aU 
events,  and  subjecting  the  ship  to  seizure  and  sale  by  virtue  of  process  ''out  of  Her  Majesty's 
high  Court  of  Admiralty  of  England,  or  any  court  of  Vice-Admiralty  possessing  jurisdiction  at 
the  port  at  which  the  said  yessel  might  at  any  time  happen  to  be  lying,  or  to  be,  according  to 
the  maritime  law  and  custom  of  England,"  in  the  event  of  the  bills  being  refused  acceptanoey 
or  being  dishonoured: — 

Held,  that,  this  not  being  such  an  hypothecation  as  could  be  enforced  in  the  Court  of  Admiralty^ 
— ^the  payment  of  the  money  borrowed  not  being  made  to  depend  upon  the  arrival  of  the  vessel, 
— the  merchant  had  no  insurable  interest  in  the  ship. 

This  was  an  action  of  assumpsit.    The  first  count  of  the  declaration 
stated  that  the  plaintiffs,  by  and  under  the  name,  style,  description,  and 
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Inn  of  C.  Stainbank  &  Son,  theretofore,  to  wit,  on  the  Ist  of  Decern- 
W,  1846,  according  to  the  usage  and  custom  of  merchants,  caused  to 
be  made  a  certain  policy  of  insurance,  purporting  thereby  and  contain-* 
ing  therein  that  the  plaintiffs,  as  well  in  their  own  names  as  for  and  in 
the  lame  and  names  of  all  and  every  other  person  or  persons  to  whom 
the  8une  did,  might,  or  should  appertain,  in  part  or  in  all,  did  make 
assuratce,  and  cause  themselves,  and  them,  and  every  of  them,  to  be 
insured,  lost  or  not  lost,  at  and  from  Quebec  to  a  final  port  of  discharge 
in  the  United  Kingdom,  upon  any  kind  of  goods  and  merchandises, 
and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the 
Hartland,  wliereof  was  master  George  Hooper, — ^beginning  the  adven- 
ture upon  the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  sail  ship,  upon  the  said  ship,  &c.,  and  so  *should  con-  ^^.^ 
tinue  and  enduie  during  her  abode  there,  upon  the  said  ship,  &c.,  ^ 
and,  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel, 
&c.,  and  goods  and  merchandises  whatsoever,  should  be  arrived  at  (as 
above),  upon  the  said  ship,  &c.,  until  she  had  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and  merchandises  until 
the  same  should  be  there  discharged  and  safely  landed ;  and  that  it 
should  be  lawful  for  the  said  ship,  &c.,  in  the  said  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever  and 
wheresoever,  without  being  deemed  a  deviation,  and  without  prejudice 
to  the  said  insurance :  the  said  ship,  goods,  and  merchandises,  &c.,  for 
80  much  as  concerned  the  assured,  by  agreement  between  the  assured 
and  assurers  in  that  policy,  were  and  should  be  15002.  advances  for 
repairM  and  disbursementSf  and  the  whole  valued  at  16752.,  including 
premium  of  insurance :  touching  the  adventures  and  perils  which  they, 
the  assurers,  were  contented  to  bear,  and  did  take  upon  them  in  that 
voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  marque  and  countermarque,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nature,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said 
goods  and  merchandises,  and  ship,  &c.,  or  any  part  thereof:  and,  in 
case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their 
factors,  servants,  and  assignees,  .to  sue,  labour,  and  travel  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
chandises, &c.,  and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to 
that  insurance ;  to  the  charges  whereof  they  the  assurers  would  con* 
tribute,  each  one  according  to  the  rate  or  quantity  of  his  sum  therein 
assured,  &o.,  &c.    ^Averment,  that  the  said  policy  of  insurance  p^.^ 
and  memoranda  were  so  made  by  the  plaintiffs  as  aforesaid  as  the  ^ 
agents  of  John  Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal, 

VOL.  XI.— 8 


68  STAINBANK  v.  FENNING.    T.  T.  1851. 

James  Gilmour,  John  Pollok,  Arthur  Follok,  Allan  Gilmour  of  Glasgow^ 
and  Bohert  Rankin,  and  for  thoxr  use  and  benefit,  and  that  the  plaia- 
tiffs  did  receive  the  order  for  and  effect  the  said  policy  of  insurance  as 
such  agents  as  aforesaid, — of  all  which  premises,  the  defendant  after* 
wards,  to  wit,  on  the  1st  of  December,  1846,  had  notice :  that  thereipon, 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendait,  had 
then  paid  to  the  defendant  a  certain  sum  of  mionej,  to  wit,  the  sum  of 
twenty  guineas,  as  a  premium  or  reward  for  the  insurance  of  2002.  of 
and  in  the  premises  in  the  said  policy  of  insurance  mentioned,  and  had 
then  promised  the  defendant  to  perform  and  fulfil  all  things  in  the  said 
policy  contained  on  the  part  and  behalf  of  the  insured  to  be  performed 
and  fulfilled,  the  defendant  then  promised  the  plaintiffs  that  he  would 
become  and  be  an  insurer  to  the  plaintiffs  of  the  said  sum  of  2002.  upon 
the  premises  in  the  said  policy  of  insurance  mentioned  on  his  part  and 
behalf,  as  such  insurer  of  the  said  sum  of  200{.,  to  be  performed  and 
fulfilled ;  and  the  defendant  then  became  and  was  an  insurer  to  the 
plaintiffs,  and  then  duly  subscribed  the  said  policy  of  insurance  as  such 
insurer,  for  the  sum  of  2002.,  upon  the  premises  in  the  said  policy  in 
that  behalf  mentioned :  that  the  said  John  Gilmour,  David  Gilmour, 
Allan  Gilmour  of  Montreal,  James  Gilmour,  John  Pollok,  Arthur  PoUok, 
Allan  Gilmour  of  Glasgow,  and  Robert  Rankin,  some  or  one  of  them,  were 
or  was  then,  and  from  thence  continually  afterwards  until  and  at  the  time 
of  the  loss  thereinafter  mentioned,  interested  in  the  premises  in  the  said 
policy  of  insurance  and  memoranda  mentioned,  to  a  large  amount,  to 
wit,  to  the  value  and  amount  of  all  the  moneys  by  them  ever  insured  or 
*Mr\  ^^^^'^^  ^^  ^^  insured  *thereon :  and  that  theretofore,  to  wit,  on  the 
-'  25th  of  November,  1846,  the  said  ship  or  vessel  departed  and  set 
sail  from  Quebec  aforesaid,  on  her  said  voyage,  to  a  final  port  of  dis- 
charge in  the  United  Kingdom,  to  wit,  Bristol ;  and  that  afterwards, 
and  while  the  said  vessel  was  proceeding  on  her  said  voyage,  and  before 
her  arrival  at  any  final  port  of  discharge  in  the  said  writing  or  policy 
of  insurance  mentioned,  to  wit,  on  the  27th  of  November,  1846,  the  said 
vessel  was,  by  the  perils  and  dangers  of  the  seas,  and  by  stormy  and 
tempestuous  weather,  and  the  violence  of  the  winds  and  waves,  driven  on 
the  shore,  and  thereby,  and  by  means  of  the  premises,  became  bulged, 
broken,  &c.,  and  the  said  ship  then  became  and  was  wholly  lost,  and 
thereby  the  premises  upon  which  the  defendant  became  and  was  an 
insurer  as  in  the  said  policy  mentioned,  to  wit,  the  said  15002.  advances 
for  repairs  and  disbursementSy  became  wholly  lost, — of  all  which  pre- 
mises the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said,  had  notice,  and  was  then  requested  by  the  plaintiffs  to  pay  them 
the  said  sum  of  2002.  so  insured  by  him  as  aforesaid,  and  which  said 
sum  of  2002.  he,  the  defendant,  ought  to  have  paid,  according  to  the 
form  and  effect  of  the  said  policy  of  insurance  and  his  said  promise  and 
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vndertaking  so  by  him  made  as  aforesaid :  jet  that  the  defendant  had 
disregarded  his  promise,  ftc.,  &c. 

The  defendant  pleaded, — ^first,  non  assumpsit, — secondly,  that  the 
said  policy  so  made  by  the  plaintiffs  was  not  made  by  them  as  agents 
for  the  said  persons  in  the  said  first  count  in  that  behalf  mentioned, 
for  their  use  and  benefit,  in  manner  and  form  as  therein  alleged, — 
thirdly,  that  the  said  persons  in  the  said  first  count  in  that  behalf 
alleged,  were  not,  nor  were  nor  was  any  or  either  of  them  interested 
in  the  premises  in  the  said  policy  and  memoranda  mentioned,  in  manner 
and  form  as  in  the  first  count  in  that  behalf  alleged, — ^fourthly,  p^.. 
^hat  the  said  ship  was  not  lost,  in  manner  and  form  as  in  the  said  '- 
first  count  in  that  behalf  alleged, — ^fifthly,  that  the  premises  upon  which 
the  defendant  became  and  was  an  insurer,  as  in  the  said  policy  and  first 
count  in  that  behalf  mentioned,  were  not,  nor  was  any  part  thereof 
lost,  in  manner  and  form  as  in  the  said  first  count  in  that  behalf 
alleged. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Platt,  B.,  at  the  Spring  Assizes  at  Liver- 
pool, in  1850,  when  the  following  facts  appeared  in  evidence : — On  the 
20th  of  September,  1846,  the  Hartland  sailed  from  Quebec  for  Bristol. 
Having  sustained  sea  damage,  she  put  back  to  Quebec  a  few  days  after 
for  repairs,  to  efiect  which,  and  for  the  necessary  disbursements  of  the 
ship,  the  master  borrowed  of  Allan  Oilmour  b  Co.  1675/.  11«.  6(2., 
drawing  upon  William  Hooper,  his  owner,  in  their  favour,  for  13071. 
12«.  Id.,  and  upon  Messrs.  Mead  b  Son,  the  owners  and  consignees  of 
the  cargo,  for  3672.  19«.  5d. ;  and  also  giving  to  Allan  Gilmour  &  Co. 
an  instrument  of  hypothecaticm  in  the  terms  hereinafter  set  out. 

The  Hartland  again  sailed  for  Bristol  on  the  25th  of  November, 
1846,  and  on  the  following  day  she  went  on  shore  in  the  St.  Lawrence, 
where  she  remained  until  the  following  April,  when  she  was  got  off,  and 
taken  to  Quebec.  She  was  then  surveyed,  and  was  found  to  be  so  much 
damaged  that  a  prudent  owner  uninsured  would  not  have  repaired  her, 
— ^the  estimated  cost  of  repairing  her  exceeding  the  sum  she  would 
have  been  worth  when  repaired.  Notice  of  abandonment  was  given  to 
the  underwriters,  first  on  the  28th  of  February,  1847,  as  soon  as  the 
assured  received  notice  that  the  vessel  was  on  shore,  and  again  on  the 
17th  of  June,  which  was  the  day  after  the  receipt  by  the  Liverpool  house 
of  the  letter  containing  an  intimation  of  the  ship's  condemnation  and 
sale,  under  the  authority  of  the  Admiralty  Court  at  ^Quebec,  ^^.^ 
and  which  letter  had  been  transmitted  from  Quebec  by  the  first  *- 
packet  after  the  15th  of  May,  when  the  survey  was  made. 

The  instrument  of  hypothecation  executed  by  the  master  was  as  fol- 
lows : — 

<<  To  all  to  whom  these  presents  shall  come,  I,  Oeorge  Hooper,  the 
master  and  commander  of  the  barque  or  vessel  called  the  Hartland,  of 
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Biddeford,  of  the  burthen  of  487  tons,  or  thereabouts,  at  present  lying 
in  the  harbour  of  Quebec,  send  greeting :  Whereas,  the  said  barque, 
the  Hartland,  on  the  prosecution  of  her  voyage  from  Quebec  to  Bristol, 
with  a  timber  cargo,  did,  on  the  20th  of  September  last,  strike  in  the 
trayerse,  and  then  fell  over  on  her  broadside,  and  sustained  such  serious 
damage  and  loss  that  the  said  George  Hooper  thought  proper  to  put 
back  to  Quebec  for  repairs ;  which  was  accordingly  done ;  and,  having 
required  the  advance  of  a  certain  sum  of  money  to  defray  the  expenses 
of  steamboat  hire,  discharging  the  cargo  of  said  vessel,  and  repiuring 
her,  replacing  the  articles  lost,  reloading,  and  expenses  for  other  neces- 
saries, without  which  the  said  vessel  could  not  proceed  on  her  intended 
voyage  to  Bristol  aforesaid,  I,  the  said  George  Hooper,  did  apply  to 
John  Gilmour  and  David  Gilmour,  of  Quebec,  in  Canada,  Allah  Gilmour, 
and  James  Gilmour,  of  Montreal,  in  Canada,  John  PoUok,  Arthur  PoUok, 
and  Allan  Gilmour,  of  Glasgow,  in  Scotland,  and  Robert  Rankin,  of  Liver- 
pool,  in  England,  merchants,  carrying  on  business  at  Quebec,  under  the 
name  and  style  of  Allan  Gilmour  k  Co.,  to  advance  me  the  sum  required 
for  the  purposes  aforesaid ;  which  they  the  said  Allan  Gilmour  &  Co. 
agreed  to  do,  on  condition  of  their  being  secured  the  repayment  thereof 
by  an  hypothecation  of  the  said  ship,  her  cargo,  and  the  freight ;  and 
the  said  Allan  Gilmour  &  Co.  have  accordingly,  before  the  execution  of 
these  presents,  advanced  and  paid  unto  me,  the  said  George  Hooper,  the 
^..^  *sum  of  1547Z.  6t.  Id.  current  money  of  this  province, — equal,  at 
-'  the  current  rate  of  exchange,  to  the  sum  of  16071.  12«.  Id.  of 
lawful  money  of  Great  Britain,  on  the  credit  and  account  as  well  of  the 
said  barque  or  vessel  as  of  the  owner  thereof  described  in  the  register, 
of  which  a  true  copy  is  inserted  in  these  presents :  And  I,  the  said 
George  Hooper,  have  accordingly  this  day  delivered  to  the  said  Allan 
Gilmour  &  Co.  one  set  of  triplicate  bills  of  exchange,  bearing  even  date 
herewith,  drawn  by  me,  the  said  George  Hooper,  on  William  Hooper,  of 
Biddeford,  in  the  county  of  Devon,  gentleman,  for  the  said  sum,  pay- 
able to  the  said  Allan  Gilmour  &  Co.,  or  to  their  order,  in  London,  for 
value  received  on  account  of  the  said  barque  or  vessel  the  Hartland,  at 
ninety  days'  sight :  And  whereas  the  said  Allan  Grilmour  k  Co.  advanced 
to  the  said  George  Hooper,  previous  to  the  sailing  of  the  said  barque 
from  Quebec  as  aforesaid,  for  general  disbursements  of  the  said  barque 
or  vessel  the  Hartland,  comprising  the  charges  of  pilotage,  seamen's 
wages,  a  good  and  suflScient  crew,  provisions,  and  other  necessaries,  &o., 
and  without  which  the  said  vessel  could  not  have  proceeded  to  sea,  the 
sum  of  4102.  Is.  Id.  sterling,  and  for  which  a  bill  of  exchange  was 
granted  by  me  on  Messrs.  R.  Mead&  Son,  of  Frome,  in  Somerset- 
shire, the  consignees  or  owners  of  the  cargo  on  board  of  the  said 
barque, — the  sum  so  drawn  being  on  account  of  the  freight  to  which 
the  cargo  was  liable,  and  would  become  due  by  the  said  R.  Mead  k  Son 
on  the  delivery  of  the  cargo  at  its  destination :  And  whereas,  owing  to 
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the  accident  aforesaid,  the  said  George  Hooper  requested  the  said 
Allan  Oilmoor  &  Co.  not  to  remit  the  said  bill,  and  that  he  would 
secure  them  the  payment  of  the  said  disbursements,  by  an  hypotheca- 
tion as  aforesaid  on  the  said  vessel  and  freight,  the  said  disbursements 
.being  incurred  on  account  of  the  said  ship,  and  would  grant  other  bills 
for  the  same,  less  pilotage-  and  sundry  seamen's  notes  not  paid,  and 
deducted  from  the  said  dbbursements,  ^amounting  to  422.  Is.  8d.  ^^-^ 
sterling,  leaving  a  balance  due  on  the  said  bill  for  disbursements,  *- 
of  8672.  Ids.  5d.  sterling ;  which  bill  of  4102.  Is.  Id.  sterling  was  this 
day  cancelled,  and  another  granted,  for  the  said  sum  of  8672.  19s.  5d. 
sterling,  upon  the  said  B.  Mead  &  Son,  at  ninety  days,  the  same  being 
also  drawn  on  account  of  the  freight  of  the  cargo  addressed  and  con- 
signed by  bills  of  lading  to  the  said  B.  Mead  k  Son.  Now,  know  ye, 
that,  for  the  effectually  securing  to  the  said  Allan  Gilmour  &  Co.  the 
due  and  punctual  acceptance  and  payment  of  the  said  bills  of  exchange 
80  drawn  by  me,  the  said  Gkorgp  Hooper,  one  of  which,  on  the  said 
William  Hooper,  for  the  said  siim  of  18072.  12s.  Id.,  and  the  other  on 
the  said  B.  Mead  &  Son,  for  the  said  sum  of  8672.  19s.  6d.j  for  the 
eanses  and  in  the  manner  aforesaid,  I,  the  said  George  Hooper,  have 
pledged,  mortgaged,  and  hypothecated,  and  by  these  presents  do  (as  mas- 
ter of  the  said  barque  or  vessel  called  the  Hartland,  and  in  the  said 
capacity  as  master,  by  virtue  of  all  other  powers  and  authorities  what- 
soever me  thereunto  in  anywise  enabling),  pledge,  mortgage,  charge,  and 
hypothecate  the  said  barque  or  vessel,  the  Martland,  her  tackle,  apparel, 
md  furniture,  and  the  freight  of  thz  said  vessel,  and  every  part  thereof,  to 
the  said  Allan  Gilmour  &  Co.,  their  executors,  administrators,  and 
assigns,  but  including,  with  respect  to  the  said  bill  on  the  said  William 
Hooper,  the  cargo  on  board  the  said  barque  or  vessel, — ^the  said  expenses 
being  incurred  for  the  benefit  of  the  said  ship,  freight,  and  cargo : 
And  I,  the  said  George  Hooper,  as  such  master  as  aforesaid,  do  hereby 
grant,  testify,  and  declare,  that,  in  case  the  said  bills  of  exchange  shall 
be  refused  acceptance  or  payment,  or  be  otherwise  dishonoured,  or  not 
duly  and  punctually  accepted  and  paid  by  the  said  William  Hooper  and 
the  said  B.  Mead  &  Son,  on  presentment  for  the  said  purposes,  accord- 
ing to  the  tenor  and  effect  thereof,  it  shall  and  may  be  lawfid  to  and 
f<w  the  said  Allan  Gilmour  &  Go.  forthwith  to  seize  and  take  possession 
of  the  ^said  barque  the  Hartland,  and  to  cause  the  same  to  be  ^^ -g 
sold,  and  disposed  of,  either  by  virtue  of  process  to  be  issued  out  ^ 
of  Her  Majesty's  high  court  of  Admiralty  of  England,  or  any  court  of 
Vice-Admiralty  possessing  jurisdiction  at  the  port  at  which  the  said 
barque  or  vessel  may  at  any  time  thereafter  happen  to  be  lying,  or  to 
be,  according  to  the  maritime  law  and  custom  of  England :  And  I,  the 
said  Gborge  Hooper,  as  such  master  as  aforesaid,  do  by  these  presents 
testify,  declare,  and  make  known,  that  I  took  up  and  borrowed  of  the 
9aid  Allan  Gilmour  &  Co.  the  said  sums  of  money  on  the  credit  and 
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acooont  of  the  owner  of  the  said  barque  the  Hartland,  and  do  hereby, 
80  far  as  in  me  lies,  as  master  as  aforesaid,  grant  and  declare  that  it 
shall  and  may  be  lawful  to  and  for  the  said  Allan  Gilmour  &  Co.  to 
place  the  same  to  the  debit  and  account  of  the  owner  of  the  said 
barque ;  and,  in  case  of  the  non-acceptance  or  non-payment  of  the  said 
bills  of  exchange,  the  said  Allan  Gilmour  k  Co.  shall  and  lawfully  may 
have,  use,  and  take  all  such  lawful  ways  and  means  whatsoever  for  the 
recovery  of  the  said  sum  of  money,  or  such  part  or  parts  thereof  as  may 
at  any  time  or  times  hereafter  remain  due  or  unpaid,  as  merchants  or 
other  persons  in  a  foreign  port,  or  other  port  our  of  the  kingdom  of 
Great  Britain,  advancing  money  at  the  instance  of  a  master  of  a  ship 
or  vessel,  for  the  repairs,  outfits,  and  disbursements  thereof,  to  enable 
such  ship  or  vessel  to  proceed  on  her  homeward  bound  voyage,  on  the 
credit  and  account  of  such  ship  or  vessel  and  her  owner,  can  or  lawfully 
may  have,  use,  or  take  for  the  recovery  thereof  against  such  ship,  or 
her  owner  or  master  :  And  I,  the  said  George  Hooper,  for  myself,  my 
executors,  administrators,  and  assigns,  do  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  Allan  Gilmour  k  Co.,  their  executors,  admi- 
nistrators, and  assigns,  in  manner  and  form  following,  that  is  to  say, 
♦801  ^^^^  ^'  ^^^  ^^^  George  Hooper,  my  ^executors  and  administra- 
-'  tors,  shall  and  will  at  any  time  or  times  hereafter,  when  thereunto 
required  by  the  said  Allan  Gilmour  k  Co.,  make,  do,  and  execute  all 
and  every  such  further  or  other  act  and  acts,  deed  and  deeds,  thing 
and  things,  instrument,  and  assurances  in  the  law,  whatsoever,  for  the 
further,  better,  and  more  effectually  hypothecating  and  charging  the 
said  barque  or  vessel  the  Hartland,  and  her  apparel  and  furniture,  and 
the  freight  and  cargo  of  the  said  vessel,  and  every  part  thereof,  with 
the  payment  of  the  said  sums  of  money,  as  by  them  the  said  Allan  Gil- 
mour k  Co.,  their  counsel,  attorneys,  solicitors,  proctors,  or  agents, 
shall  or  may  be  devised,  advised,  or  required ;  which  said  barque  or 
vessel  has  been  duly  registered,  a  copy  of  which,  with  a  view  of  identi- 
fying the  owner,  and  in  compliance  with  the  requirements  of  the  law, 
is  herein  transcribed,  that  is  to  say  [setting  out  the  register,  showing 
that  the  vessel  had  already  been  mortgaged  to  one  William  Buse] : 
And  it  is  declared  and  agreed  by  and  between  me,  the  said  Geoi^e 
Hooper,  and  the  said  Allan  Gilmour  k  Co.,  that,  inasmuch  as  the  said 
Allan  Gilmour  k  Co.  forbear  any  claim  by  way  of  a  premium  or  mari- 
time interest  upon  the  risk  of  the  said  sums  of  money  so  advanced  as 
aforesaid,  that  the  voyage  of  the  said  barque  shall  be  at  the  sole  risk 
and  peril  of  the  owner  of  the  said  barque  or  vessel  the  Hartland,  and 
that  therefore,  whether  the  ship  arrive  in  safety  or  not,  or  in  the  event 
of  shipwreck  or  loss  of  the  same  by  the  Act  of  God,  accident,  or  the 
Queen's  enemies,  the  said  sums  shall,  in  either  or  in  any  case,  be  reco- 
verable and  be  pud  by  the  owner  of  the  said  barque  to  the  said  Allan 
Gilmour  k  Co.,  or  to  their  order,  as  aforesaid,  together  with  such 
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fiorther  Bum  or  Bums  of  money  as  they  may  pa;y  or  lay  out  in  causing 
the  said  barqne  or  her  freight  to  be  insured,  should  they  think  proper 
BO  to  doy  in  an  amount  sufficient  to  cover  the  advances  by  them  made  as 
afores^d,  and  which  ^insurance  the  said  Allan  Gilmour  k  Co.,  ^^^^ 
by  these  presents,  by  me,  the  said  George  Hooper,  are  autho-  ^ 
rised  and  empowered  to  cause  to  be  done  and  made,  and  to  charge  the 
same  to  me  and  the  owner  of  the  said  barque :  And  it  is  further  agreed 
and  declared,  that  tUb  said  Allan  Gilmour  &  Co.  shall  and  will  have 
all  the  rights,  privileges,  and  remedies,  by  process  of  the  courts  of 
Admiralty  and  otherwise,  which  by  law  are  given  to  the  holders  of 
bottomry-bonds,  anything  herein  contained  to  the  contrary  notwith- 
standing :  And,  lastly,  it  is  agreed  and  declared  that  the  said  vessel, 
lier  tackle,  apparel,  furniture,  and  her  freight  and  cargo,  shall  at  all 
times  hereafter  be  chargeable  and  liable  for  the  payment  of  the  said 
Bums  of  money  advanced  to  enable  the  said  barque  to  proceed  on  her 
voyage,  and  the  costs  of  insurance  as  aforesaid,  unto  the  said  Allan 
Gilmour  k  Co.,  their  executors,  administrators,  and  assigns,  according 
to  the  true  intent  and  meaning  of  these  presents.  In  faith  and  testi- 
mony whereof,  I,  the  said  George  Hooper,  the  master  and  commander 
of  the  sud  barque  or  vessel  called  the  Hartland,  have  to  these  pre- 
sents, and  to  an  exact  duplicate  and  triplicate,— one  of  which  being 
paid,  the  others  are  to  be  null  and  void, — set  my  seal,  and  subscribed 
my  name  and  signature,  at  the  city  of  Quebec,  in  the  province  of 
Canada,  this  18th  of  November,  1848. 

«Gbobgb  Hoopbb  (L.  S.) 

«  Signed,  sealed,  and  delivered,  at  Quebec,  ) 
(where  no  stamps  are  used)  in  our  presence,    J 

«A.  BSLAKaER,   of 
Quebec,  Notary, 

"  O.  P.  Campban,  of 
Quebec,  Notary. 

<«  Jn  testimonium  veritatisj  Arch.  Campbell,  Her  Majesty's 
notary,  and  notary  public." 

^Appended  to  this  instrument  was  a  notarial  certificate  of  its  ^^r^^ 
due  and  formal  execution.  ^ 

On  the  part  of  the  defendant,  it  was  insisted, — ^first,  that  the  assured 
had  no  insurable  interest,  the  subject-matter  of  the  insurance  being 
merely  a  debt ;  citing  Manfield  v.  Maitland,  4  B.  &  Aid.  582  (E.  C.  L. 
B.  vol.  6),  and  Palmer  v.  Pratt,  2  Bingh.  185  (E.  C.  L.  B.  vol.  9),  9  J. 
B.  Moore,  858  (E.  C.  L.  R.  vol.  17), — secondly,  that  the  master  had  no 
power  to  mortgage  the  ship,  though  he  might  have  raised  money  by 
bottomry  or  respondentia ;  Thomson  v.  *The  Royal  Exchange  Assurance 
Company,  1  M.  &  Sclw.  80 ;  8  &  9  Vict.  c.  99,— thirdly,  that,  if  the 
master  had  power  to  mortgage  the  ship,  the  plaintiffs  were  the  owners ; 
whereas,  the  insurance  was  not  upon  the  ship,  in  which  case  there 
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would  have  been  benefit  of  salvage, — ^fourthly,  that  tbe  notice  of  aban- 
donment was  too  late. 

For  the  plaintiffs,  Briggs  v.  The  Merchant  Traders'  Ship,  Loan,  and 
Assurance  Association,  18  Law  Journ.,  N.  S.,  Q.  B.  178,  was  cited,  and 
it  was  submitted  that  immediate  notice  of  abandonment  was  not 
necessary,  and  that  here  the  notice  had  been  given  within  a  reasonable 
time. 

A  verdict  was  taken  for  the  plamtiffs,  damages  €00/.,  subject  to  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  upon  the  above 
points ;  and  subject  to  a  reduction  of  the  verdict,  if  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  recover  for  an  average 
loss  only. 

TT.  JST.  Wationy  in  Easter  term  last,  moved  to  enter  a  nonsuit. — There 
was  evidence  to  warrant  the  jury  in  coming  to  the  conclusion  that  there 
had  been  a  constructive  total  loss  of  the  ship.  The  propriety  of  the 
finding,  therefore,  will  not  be  disputed.  But  it  is  submitted,  that,  here, 
the  assured  had  no  insurable  interest ;  and  that,  if  they  had,  it  is  not 
well  described  in  this  policy. 

*^^1  *^'  '^^^  subject-matter  of  the  insurance  is  not  a  maritime  risk  ; 
-'  it  is  a  mere  debt,  which  is  to  be  recoverable' notwithstanding  the 
vessel  may  be  lost :  consequently  it  is  not  an  insurable  interest.  It  has 
long  been  settled,  that,  in  the  case  of  bottomry,  there  cannot  be  a  con- 
structive total  loss  :  Thomson  t;.  The  Royal  Exchange  Assurance  Com- 
pany, 1  M.  &  Selw.  80.  [Cbesswell,  J. — ^What  is  the  nature  of  the 
interest  granted  to  Gilmour  &  Co.  by  the  instrument  in  question  7]  The 
•  question  is,  whether  it  is  hypothecation  or  a  mortgage.  [Crbsswsll, 
J. — What  is  the  difference  between  the  two  ?]  The  Admiralty  Court 
has  no  power  to  determine  title :  it  can  only  deal  with  cases  of  hypothe- 
cation :  Com.  Dig.  Admiralty  ;  Yin.  Abr.  Hypothecation.  [Cresswell^ 
J. — ^What  is  hypothecation  7  I  have  always  understood  it  to  mean 
pledge.']  That  is  not  the  true  definition.  The  master  of  a  ship  may, 
in  case  of  necessity,  borrow  money  upon  his  owner's  credit ;  he  may 
hypothecate  the  ship  and  freight ;  or  he  may  sell  a  part  of  the  cargo : 
but  he  cannot,  properly,  mortgage  the  ship.  This  matter  is  very  elabo- 
rately discussed  by  Lord  Stowell,  in  the  case  of  The  Gratitudine,  3 
Ch.  Rob.  Adm.  Rep.  240.  [Crbsswsll,  J. — ^You  must  not  assume  this 
to  be  a  mortgage.]  If  it  be  hypothecation,  then  there  has  been  no 
total  loss.  In  Bridgeman's  case,  Hobart,  11,  Philip  Bridgeman  sued 
one  Williams  in  the  Admiralty  Court,  and  the  case  was  this, — that  one 
Philip  Bernard  was  owner  of  a  ship  called  the  Bonaventure,  and  sent 
her  into  Spain,  and  made  Williams  master  of  her,  who  (as  is  alleged  in 
the  Admiralty  Court)  did  upon  the  high  sea  borrow  of  Bridgeman  certain 
royals  of  eight,  to  the  value  of  502.,  for  repayment  whereof  he  did 
impawn  the  said  ship,  and,  returning  now  home,  and  the  ship  lying  in 
the  Thames,  Bridgeman  obtained  a  warrant  from  the  Admiralty  Court 
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to  urrest  the  same  ship,  and  did  bo  ;  '^'wherenpon  Bernard  came  ^^^^ 
into  the  Admiralty  Gonrt,  and  claimed  his  property,  denying  that  '- 
the  8ud  Williams  was  owner,  or  had  any  power  to  pawn  it ;  yet,  never- 
theless, the  court  proceeded  to  judgment  against  the  ship  for  his  debt : 
whereupon  a  prohibition  was  granted  by  the  court ;  when  one  of  the 
reasons  was, — ^that,  by  the  common  law,  by  which  properties  were  to 
be  tried,  the  master  of  the  ship  could  not  impawn  the  ship,  for,  no 
property,  general  nor  special,  nor  such  power,  is  given  unto  him  by  the 
constituting  of  him  master.  But  the  chief  justice  <<wa8  of  opinion 
dearly  that  the  Admiral  law  is  reasonable,  that,  if  a  |»hip  be  at  sea,  and 
take  leak,  or  otherwise  want  victual  or  other  necessaries,  whereby 
either  herself  be  in  danger,  or  the  voyage  defeated,  that,  in  such  case 
of  necessity,  the  master  may  impawn  for  money  or  other  things  to  relieve 
such  extremities,  by  employing  the  money  so :  for,  he  is  the  person 
trusted  with  the  ship  and  voyage,  and  therefore  reasonably  may  be 
thought  to  have  that  power  given  to  him  implicitly,  rather  than  to  see 
tiie  whole  lost."  In  Scarreborrow  v.  Lyrius,  Noy,  Rep.  95,  Latch,  252, 
per  nam.  Scarborough  v.  Justus  Lyrus,  <<  L.  being  in  a  ship  upon  the 
sea,  B.,  who  was  in  it,  was  reputed  an  agent  and  factor,  borrows  1002. 
upon  bottomage, — ^that  is,  when  the  money  is  paid  upon  the  keel  of  the 
ship,  and  the  ship  obliged  to  the  payment  of  it ;  and,  if  it  be  not  paid 
at  the  time,  &c.,  that  he  that  lends  the  money  shall  have  the  ship.  And 
that  was  allowed  to  be  a  good  and  necessary  custom,  by  all.  And  it 
was  agreed  by  the  justices,  that,  if  the  master,  factor,  purser,  or  he  that 
is  reputed  owner  of  the  ship,  borrows  tmoney  in  such  a  manner,  for  the 
necessaries  of  the  ship,  that  binds  the  owner  of  the  ship,  although  the 
m<mey  be  not  so  employed  in  truth :  and  the  owner  hath  his  remedy 
against  him  that  he  so  put  in  trust ;  and  it  is  not  a  good  allegation,  for 
to  have  a  prohibition,  to  say  that  the  property  was  not  in  him  ^^^^ 
that  took  such  bottomage."  [Jervis,  C.  J. — Is  it  an  essential  ^ 
ingredient,  to  give  the  lender  an  insurable  interest  in  the  ship,  that 
the  Admiralty  Court  should  have  jurisdiction  ?]  It  is  submitted  that 
it  is.  The  master's  authority  extends  to  the  sale  of  the  ship,  in  case 
of  absolute  necessity, — Hunter  v.  Parker,  7  M.  &  W.  822  if  but  it  has 
never  been  held  that  he  may  mortgage  her,  even  to  raise  money  for 
necessary  repairs.  In  Johnson  v.  Shippen,  2  Ld.  Raym.  982, 1  Salk. 
85,  Lord  Holt  says  that  the  master  of  a  ship  can  have  no  credit  abroad, 
but  upon  giving  security  by  hypothecation.  The  case  of  The  Atlas,  2 
Hagg.  Adm.  Rep.  48,  shows  that  the  court  of  Admiralty  will  not  take 
cognisance  of  an  hypothecation  bond  which  is  not  made  dependent  upon 
ibe  accidents  of  the  voyage.  Samsun  v.  Braggington,  1  Yes.  sen. 
448,(a)  which  seems  to  be  inconsistent  with  this  argument,  is  neither 
intelligible  nor  satisfactory.  There  are  many  cases  to  show  that 
advances,  which  constitute  a  mere  debt,  do  not  create  an  insurable 

(a)  Cited  in  Abbott  ob  Shipping,  7th  edit  p.  160. 
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interest :  see  Wilson  v.  The  Royal  Exchange  Assurance  Company,  2 
Campb.  626 ;  Manfield  t^.  Maitland,  4  B.  &  Aid.  682  (E.  C.  L.  R.  vol.  6) ; 
Palmer  t;.  Pratt,  2  Bingh.  186  (E.  0.  L.  R.  vol.  9),  9  J.  B.  Moore,  858 
(E.  C.  L.  R.  vol.  17) :  in  such  case,  the  insurance  would  be  upon  the 
solvency  of  the  owner. 

2.  A^ssuming  this  to  be  a  mortgage,  and  that  the  master  had  authority, 
the  proper  mode  of  insuring  would  have  been,  to  insure  the  ship,  or 
the  mortgagees'  interest  therein. 

Supposing  both  these  points  to  fail,  then  it  is  submitted,  on  the 
authority  of  Knight  v.  Faith,  19  Law  Joum.,  N.  B.,  Q.  B.  509,  that 
^r^-i  there  was  *no  sufficient  notice  of  abandonment.  [Williams,  J., 
-'  referred  to  Fleming  v.  Smith,  1  House  of  Lords  Cases,  513.] 

A  rule  nisi  having  been  granted, 

Knotoles  and  Atherton^  on  a  subsequent  day  in  the  same  term,  showed 
cause. — 1..  The  real  question  between  the  parties  is,  whether  the  plain- 
tiffs had  an  insurable  interest :  and  this  depends  upon  the  language  of 
the  deed  of  the  18th  of  November,  1846,  which,  it  is  submitted,  does 
give  the  parties  whom  the  plaintiffs  represent  an  insurable  interest  in 
the  ship.  In  form,  the  instrument  is  not  a  bottomry  bond ;  bottomry 
risk  and  bottomry  interest  are  excluded :  but  the  obvious  intention  of 
the  parties,  is,  that  the  lenders  shall  have  an  interest  in  the  ship,  pro* 
vided  the  bills  should  be  refused  acceptance,  or  should  be  dishonoured. 
The  instrument,  it  is  true,  provides  that  the  voyage  shall  be  at  the  sole 
risk  of  the  owner :  but  that  must  be  taken  in  connexion  with  that 
which  accompanies  it.  The  master's  authority  to  take  up  money  for 
the  necessary  repairs  and  disbursements  of  the  ship,  is  not  so  limited  as 
is  suggested :  neither  does  hypothecation  necessarily  mean  bottomry ; 
though  that  is  one  form  of  it.  In  Abbott  on  Shipping,  8th  edit.  p. 
866,  it  is  said :  « Hypothecation  imports  a  pledge  without  immediate 
change  of  possession ;  it  gives  a  right  to  the  party  who  makes  advances 
upon  the  faith  of  it,  to  have  the  possession,  if  his  advances  are  not  repaid 
at  the  stipulated  time :  but  it  leaves  to  the  proprietor  of  the  things 
that  may  be  hypothecated,  the  power  of  making  such  repayment, 
and  thereby  freeing  them  from  the  obligation.  It  is,  therefore  (as  hath 
*671  ^^^  hefore  observed, — ^p.  154),  contrary  to  the  nature  of  this 
•J  '('proceeding,  and  consequently  contrary  to  the  duty,  and  beyond 
the  power,  of  the  master,  to  engage  that  the  lender  shall  at  all  events 
have  the  goods  delivered  at  their  place  of  destination  to  him  or  his 
agents,  to  be  there  sold  and  disposed  of  by  him  or  them,  without 
reserving  the  right  of  redemption  to  the  merchant ;  and  such  an  engage- 
ment will  not  be  obligatory  upon  the  merchant ;  but  he  will  still  have 
the  right  to  take  his  goods,  upon  payment  of  the  money  for  which  they 
may  have  been  engaged.'*  What  authority  is  there  for  contending  that 
the  master  is  limited  to  a  bottomry  security  alone  ?  Lord  Teittbrdbn 
recognises  as  valid  instruments  which  not  only  hypothecate  the  ship 
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and  cargOy  but  also  give  the  personal  security  the  owner.  <<  The  name 
of  bottomry/'  he  8ays,(a)  <<  has  been  sometimes  incorrectly  applied  to  a 
contract  by  the  terms  of  which  the  ship  itself  is  not  pledged  as  a 
security,  but  the  repayment  of  the  money,  with  a  high  premium  for 
the  risk,  is  made  to  depend  upon  the  success  of  a  voyage.  This  is  rather 
a  loan  upon  a  particular  adventure  to  be  made  by  a  particular  ship, 
than  a  loan  upon  the  ship  ;  and,  of  course,  the  lender  has  only  the  per- 
sonal security  of  the  borrower  for  the  due  performance  of  the  contract. 
And  it  seems  that  loans  have  sometimes  been  made  in  this  manner,  and 
probably  also  with  a  pledge  of  the  ship  itself,  to  an  amount  exceeding 
the  value  of  the  borrower's  interest  in  the  ship ;  and  such  a  contract  is 
still  legal  in  this  country,  in  all  cases  except  the  case  of  ships  belonging 
to  the  King's  subjects,  bound  to  or  from  the  East  Indies."  Again,  that 
learned  author  says,(6) — «  With  regard  to  a  foreign  country y  the  rule 
appears  to  be,  that,  if  the  master  of  a  vessel  has  occasion  for  money  to 
repair  or  victual  his  ship,  or  for  any  other  purpose  necessary  to  enable 
him  to  complete  the  enterprise  in  which  she  is  engaged,  *whether  r^^e^ 
the  occasion  arises  from  any  extraordinary  peril  or  misfortune,  or  ^ 
from  the  ordinary  course  of  the  adventure,  he  may,  if  he  cannot  other- 
wise obtain  it,  borrow  money  on  bottomry  at  maritime  interest,  and 
pledge  the  ship,  and  the  freight  to  be  earned  in  the  voyage,  for  repay- 
ment at  the  termination  of  the  voyage.  When  this  is  done,  the 
owners  are  never  personally  responsible.  The  remedy  of  the  lender 
is  against  the  master  or  the  ship.  But,  if  the  person  who  thus  advances 
money  does  not  choose  Vo  take  upon  himself  the  risk  of  the  ship's 
return,  and  will  be  content  not  to  demand  maritime  interest,  there 
seems  to  be  no  reason  why  the  master  should  not  pledge  both  the  ship 
itself  and  the  personal  credit  of  the  owner.  And  in  a  case  which  came 
before  Sir  John  Stbange,  M.  R.,  wherein  a  man  who  had  advanced 
money  to  refit  a  ship  in  distress  at  Jamaica,  and  had  taken  from  the 
master  both  a  deed  of  hypothecation  of  the  ship,  and  bills  of  exchange 
upon  the  principal  owner  in  England  for  the  amount  of  the  sum  advanced, 
claimed  payment  of  the  owners  personally,  the  ship  having  been  cap- 
tured on  her  voyage  home ;  it  was  decreed  that  he  shotild  recover  the 
money ;  and  it  is  said  also  that  the  ship  was  thought  to  be  well  hypothe- 
cated,"— Samsun  t^.  Braggington.  That  is  a  distinct  authority.  [Jer- 
VIB,  C.  J. — ^The  report  of  Samsun  v.  Braggington  is  not  very  satis- 
factory .3  The  case  of  The  Atlas,  2  Hagg.  Adm.  Rep.  48,  where  Lord 
Stowbll  refused  to  give  efiect  to  an  instrument  like  this,  has  been 
relied  on.  But  there  are  cases  where  the  Admiralty  Court  has  separated 
the  good  from  the  bad  part  of  the  instrument.  Lord  Stowell  in  that 
case  says:  <«Thi8  court  has  certainly  an  established  jurisdiction  over 
bottomry  bonds,  properly  so  called :  such  bonds  are  founded  upon  sea 
risk,  and  are  defeasible  by  the  destruction  of  the  ship  in  the  course  of 

'  (a)  Abbott,  8th  edit  p.  16L  (&)  Page  166. 
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*M1  *the  Tojage,  on  which  account  alone  the  high  interest  is  allowed, 
-'  and  is  supported  bj  the  established  course  of  this  maritime  joris- 
diction :  but  this  bond  is  not  defeasible  by  any  such  casualty :  whether 
the  ship  sinks  or  swims,  whether  she  arrives  at  her  destined  port  or  is 
lost  in  the  ocean,  it  makes  no  real  difference  in  the  bond ;  for,  the  debt 
with  the  accompanying  interest  remains  in  full  force,  and  is  only 
slightly  affected,  as  to  the  time  of  payment,  by  the  event  of  a  total 
loss :  the  hypothecation  goes  no  further,  and  would  not  go  so  far,  if 
not  compelled  by  the  necessity  of  the  later  intelligence,  which  must  be 
received  after  the  actual  loss  of  a  ship.  The  bond  is  absolute,  without 
any  dependence  whatever  upon  the  accidents  of  the  voyage  ;  the  debt 
and  the  interest  thereon  must,  under  any  event  whatever,  be  discharged. 
I  therefore  entertain  a  very  serious  doubt  whether,  in  proceeding  upon 
such  a  bond,  I  might  not  subject  this  court  to  the  hazard  of  prohibi- 
tion. The  allowance  of  12  per  cent.,  which  in  this  bond  is  permitted 
to  be  exacted  in  all  cases,  whether  of  a  successful  or  an  unfortunate 
voyage,  is  not  a  periculi  pretiufHy  for,  danger  there  is  none.  The  bond, 
then,  being  the  foundation  of  the  suit^  is  the  first  object  of  attention : 
and  it  would  be  imprudent  to  proceed  further  upon  it  till  this  doubt  is 
clearly  removed."  Ultimately,  the  bond  was  held  to  be  void.  The  case 
of  The  Tartar,  1  Hagg.  Adm.  Bep.  1,  more  closely  resembles  the  pre- 
sent. [Jbrvis,  C.  J. — ^The  statute  of  19  G.  2,  c.  87,  s.  6,  expressly 
provides  that  the  money  shall  be  borrowed  on  the  ship  alone.(a)]  In 
the  case  of  The  Tartar,  a  bottomry  bond  given  by  a  master  to  the 
foreign  merchant  who  appointed  him,  «  binding  the  owners  of  the  ship," 
and  endorsed  "as  a  collateral  security  for  bills  of  exchange,"  was  pro- 
^,.^^  nounced  valid:  *and  it  was  held  that  a  partial  defect  in  the  bond 
-'  did  not  necessarily  invalidate  it  altogether.  The  same  thing 
nearly  is  laid  down  in  the  case  of  The  Nelson,  1  Hagg.  Adm.  Bep.  169, 
where  Lord  Stowell  says :  <<  To  the  bond  exhibited  here^  some  objec- 
tions are  taken  respecting  its  form,  but  not  affecting  its  validity.  One 
objection  is,  that  it  binds  the  owners  personally,  as  well  as  the  ship  and 
freight,  which  it  cannot  do.  That  is  held  in  this  court  to  be  no  objection 
to  the  efficacy  of  what  it  is  admitted  it  can  do.  Here,  we  do  not  take 
this  bond  in  toto^  as  is  done  in  other  systems  of  law,  and  reject  it  as 
unsound  in  the  whole,  if  vicious  in  any  part.  But  we  separate  the 
parts,  reject  the  vicious,  and  respect  the  efficiency  of  those  which  are 
entitled  to  operate.  The  form  of  these  bonds  is  different  in  different 
countries;  so  is  their  authority.  In  some  countries,  they  bind  the 
owner  or  owners,  in  others,  not ;  and,/ where  they  do  not,  though  the 
form  of  the  bond  affects  to  bind  the  owners,  that  part  is  insignificant, 
but  does  not  at  all  touch  upon  the  efficiency  of  those  parts  which  have 
an  acknowledged  operation."  [Jebyis,  C.  J.-r-What  is  this  instru- 
ment ?]    It  is  an  instrument  of  hypothecation.    General  convenience 

(a)  That  statate  applies  only  to  voyaget  to  the  East  Indies. 


11  COMMON  BENCH.    (2  J.  SCOTT.)  70 

has  led  to  the  adoption  of  one  form  of  hypothecation.  Bat,  where  the 
lender  is  disposed  to  take  less  than  the  maritime  interest,  there  is  no 
reason  why  he  may  not  have  the  owner's  personal  secority.  There  is 
no  amthority  to  show  that  a  bond  in  this  form  is  bad.  In  Simonds 
V.  Hodgson,  3  B.  &;  Ad.  50  (E.  C.  L.  B.  vol.  23),  an  instrument  eze* 
cnted  in  a  foreign  port,  by  the  master  of  a  ship,  reciting  that  his  ves- 
sel, bound  to  London,  had  received  considerable  damage,  and  that  he 
had  borrowed  1077Z.  to  defray  the  expenses  of  repairing  her,  proceeded 
as  follows : — « I  bind  myself,  my  ship,  her  apparel,  tackle,  &c.,  as  well 
as  her  freight  and  cargo,  to  pay  the  above  sum,  with  12  per  cent,  bot- 
tomry ^premium;  and  I  further  bind  myself,  said  ship,  her  freight,  ^^.^ 
and  cargo,  to  the  payment  of  that  sum,  with  all  charges  thereon,  ^ 
in  eight  days  after  my  arrival  at  the  port  of  London ;  and  I  do  hereby 
make  liable  the  said  vessel,  her  freight,  and  cargo,  whether  she  do  or  do 
not  arrive  at  the  port  of  London,  in  preference  to  all  other  debts  or 
claims,  declaring  that  this  pledge  or  bottomry  has  now,  and  most  have, 
preference  to  all  other  claims  and  charges,  until  such  principal  sum, 
with  12{.  per  cent,  bottomry  premium,  and  all  charges,  are  duly  paid:" 
and  it  was  held,  upon  error,  that  this  was  an  instrument  of  bottomry, 
for,  an  intention  sufficiently  appeared  from  the  whole  of  it,  that  the 
lender  should  take  upon  himself  the  peril  of  the  voyage ;  that  the  words 
my  arrival  must  be  understood  to  mean  my  ship^e  arrival;  and  that  the 
words  <<  I  make  liable  the  said  vessel,  her  freight,  and  cargo,  whether 
she  do  or  do  not  arrive  at  London,"  were  intended  only  to  give  the 
lenders  a  claim  on  the  ship,  in  preference  to  other  claims,  in  case  of 
the  ship's  arrival  at  some  other  than  the  destined  port,  and  not  to  pro* 
vide  for  the  event  of  a  loss  of  the  ship.  Lord  Tbntbrdbn  there  says : 
<<  Instruments  of  bottomry  are  in  use  in  all  countries  wherein  maritime 
commerce  is  carried  on.  The  lender  of  the  money  is  entitled  to  receive 
a  recompense  far  beyond  the  rate  of  legal  interest :  this  recompense  is 
very  properly  called  in  the  civil  law  ^perieuli  pretium,'  and  of  course 
no  person  can  be  entitled  to  it  who  does  not  take  upon  hin^elf  the  peril 
of  the  voyage :  but  it  is  not  necessary  that  his  doing  so  shall  be  de- 
clared expressly,  and  in  terms,  though  this  is  often  done :  it  is  sufficient 
that  the  fact  can  be  collected  from  the  language  of  the  instrument  in 
all  its  parts."  The  term  <<  hypothecation"  is  commonly  used  as  synony- 
mous with  pledge :  see  Bridgeman's  case,  Hobart,  11 ;  Scarreborrow  i;. 
♦Lyrius,  Noy,  Rep.  95,  Scarborough  v,  Justus  Lyrus,  Latch,  252,  p^,-^ 
Cossart  v.  Lawdley,  Comb.  135,  3  Mod.  244,  Holt,  48.  Every  ^  '^ 
contract  for  the  benefit  of  the  ship  implies  hypothecation :  Justin  t^. 
BaIlan^  2  Ld.  Raym.  805,  1  Salk.  34;  Abbott  on  Shipping,  p.  142. 
It  is  not  essential  to  hypothecation  that  the  payment  of  the  money 
should  be  contingent  on  the  arrival  of  the  vessel,  unless  maritime  inte- 
rest is  taken ;  though  maritime  risk  may  be  essential  to  one  kind  of 
hypothecation,  viz.,  bottomry.     The  court  cannot  fail  to  discover  upon 
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the  face  of  this  instrttment,  that  the  intention  of  the  parties  was  hypo- 
thecation: the  very  tenn  <<  hypothecate"  is  used  more  than  once. 
[JsRVis,  C.  J. — ^The  words  pledge^  mortgagcj  and  hypoiheeaUj  all  are 
used.]  It  is  not  contended  that  the  master  has  power  to  mortgage  the 
ship.  [Williams,  J. — Upon  an  instrument  of  hypothecation,  there  is 
a  remedy  in  the  Admiralty  Court.  But,  by  the  law  of  England,  is  it 
possible  to  charge  a  chattel,  without  giving  the  possession  by  way  of 
lien  ?]  It  is  not  the  law  of  England  that  is  relied  on,  but  the  maritime 
law  so  far  as  it  is  incorporated  in  it.  In  Hill  v.  Secretan,  1  B.  &  P. 
S15,  A.,  bemg  indebted  to  B.,  without  any  order  from  him,  consigned 
goods  to  C,  to  be  held  for  B.,  and  endorsed  the  bill  of  lading  to  C. : 
it  was  held  that  B.  had  an  insurable  interest  in  the  goods  so  consigned. 
The  definition  of  an  « insurable  interest,"  adopted  by  Mr.  Arnould  in 
his  treatise  on  Insurance,  Vol.  1,  p.  280,  is  that  given  by  Lawbencb, 
J.,  in  Lucena  t;.  Craufurd,  2  New  Hep.  802.  <«  Interest,"  he  says, 
<<  does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of  a  thing, 
nor  necessarily  and  exclusively  that  which  may  be  the  subject  of  pri- 
vation, but  the  having  some  relation  to,  or  concern  in,  the  subject  of 
the  insurance,  which  relation  or  concern  by  the  happening  of  the  perils 
^-Q-i  insured  against  may  be  so  affected  as  to  '''produce  a  damage,  detri- 
-*  ment,  or  prejudice  to  the  person  insuring :  and,  where  a  man  is  so 
circumstanced  with  respect  to  matters  exposed  to  certain  risks  or  dan- 
gers, as  to  have  a  moral  certainty  of  advantage  or  benefit,  but  for  those 
risks  or  dangers,  he  may  be  said  to  be  interested  in  the  safety  of  the 
thing.  To  be  interested  in  the  preservation  of  a  thing,  is  to  be  so 
circumstanced  with  respect  to  it  as  to  have  benefit  from  its  existence, 
prejudice  from  its  destruction."  Here,  the  plaintiffs'  principals  clearly 
had  an  insurable  interest,  within  that  definition,  viz.,  an  interest  in  the 
ship  and  cargo,  defeasible,  of  course,  on  the  bills  being  paid. 

2.  The  next  question  is,  whether  the  interest  is  well  described  in  the 
policy.  It  is  diflScult  to  conceive  what  other  description  could  have 
been  adopt^j.  The  words  are, — «<  The  said  ship,  goods,  and  merchan- 
dises, &c.,  for  so  much  as  concerns  the  assured,  by  agreement  between 
the  assured  and  assurers  in  this  policy,  are  and  shall  be  15001.,  advances 
for  repairs  and  disbursements,  and  the  whole  valued  at  16752.,  including 
premium  of  insurance."  What  is  that  but  an  insurance  upon  the  ship  7 
[Jervis,  C.  J. — With  an  interpretation  clause.]  Exactly  so.  Manfield 
V.  Maitland,  4  B.  &  Aid.  582  (E.  G.  L.  B.  vol.  6),  was  the  case  of  an 
insurance  on  money  lent.  Palmer  v.  Pratt,  2  Bing.  185  (E.  C.  L.  R. 
vol.  9),  9  J.  B.  Moore,  358  (E.  0.  L.  B.  vol.  17),  is  equally  inapplicable : 
the  instruments  described  in  the  policy  there  were  not  bills  at  all. 
[Crksswbll,  J. — If  this  was  a  case  of  hypothecation,  why  was  not 
possession  taken  of  the  ship  ?]  She  never  arrived,  in  point  of  law* 
[Oresswell,  J. — Do  you  put  it  higher  than  a  sale  by  the  master  under 
justifiable  circumstances?]    No.    The  surveys  and  other  evidence 
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Aowed  that  the  vessel  was  not  worth  repairingy — ^which  constitutes  a 
total  loss  within  all  the  authorities :  Rouz  v.  Salvador,  8  N.  C.  266,  4 
Soott,  1 ;  Knight  v.  Faith,  19  Law  Joum.  K  S.,  Q.  B.  509. 

*As  to  the  notice  of  abandonment,  if  any  were  necessary,  it  p^,. . 
was  here  given  within  a  reasonable  time,  which  is  all  that  the  law  '- 
requires:  Gernon  v.  The  Boyal  Exchange  Assurance,  6  Taunt.  888  (E. 
0.  L.  B.  vol.  1). 

IT.  H.  WatBon  and  TomKn$an,  in  support  of  the  rule. — 1.  The 
plaintiffs  in  this  case  had  no  insurable  interest.  <<  Advances  for  repairs 
and  disbursements"  clearly  do  not,  independently  of  contract,  constitute 
such  an  interest.  The  master  of  a  ship  has  no  lien  upon  the  ship  for 
repairs, — ^Hussey  v.  Christie,  9  East,  426 ;  or  for  wages, — Smith  v. 
Plummer,  1  B.  &  Aid.  575 :  and  a  third  person  advancing  money  for 
those  purposes  could  be  in  no  better  position  than  the  master :  it  would 
be  a  mere  personal  debt,  which  is  not  the  subject  of  insurance :  Palmer 
9.  Pratt,  Manfield  v.  Maitland,  Winter  v.  Haldiman,  2  B.  &  Ad.  649  (E. 
G.  L.  R.  vol.  22),  Siffken  t^.  AUnutt,  1  M.  &  Selw.  89.  [Cebsswbll, 
J. — ^The  question  is,  whether  it  is  an  insurance  on  the  ship  in  respect 
of  the  advance,  or  an  insurance  of  the  debt.]  The  plaintiffs  have  failed 
to  produce  an  instance  of  such  an  instrument  as  this,  save  the  case  of 
Samsun  v.  Braggington,  the  whole  value  of  which  depends  upon  its 
citation  in  Abbott  on  Shipping,  and  which,  after  all,  is  no  decision 
upon  the  point.  The  only  instruments  to  which  the  term  <<  hypothe- 
cation"  is  applied  by  all  writers  on  maritime  law,  are,  bottomry  and 
respondentia.  Courts  of  Admiralty  do  not  so  much  regard  the  form 
of  the  instrument.  Dealing  with  the  substance,  they  assume  juris* 
diction,  if  the  payment  is  contingent  on  the  arrival  of  the  ship: 
otherwise  they  decline  it :  Case  of  The  Bhadamanthe,  1  Dodson's  Adm. 
Bep.  201.  By  the  maritime  law,  it  is  essential  that  the  money  should 
*be  in  jeopardy, — that  the  lender  should  bear  the  risk  of  the  par-  p^,.^ 
ticular  voyage.  The  master's  power  is,  to  pledge  the  bottom  of  ^ 
the  ship.  In  case  of  deviation,  or  barratry  and  abandonment  of  the 
voyage,  the  money  may  be  recovered  back.  The  passage  cited  from  1 
Sidkeld,  34,  cannot  be  accurate.  [Jervis,  C.  J. — To  constitute  an 
insurable  interest,  must  it  not  be  an  absolute  indefeasible  interest  ?] 
Unquestionably  it  must.  In  Camden  t;.  Anderson,  5  T.  B.  709,  two 
partners  purchased  a  ship,  under  a  bill  of  sale  conformable  to  the  sta* 
tute  26  G.  3,  c.  60 :  afterwards,  they  took  in  two  other  partners,  but 
there  was  no  transfer  of  the  ship  to  them  jointly  with  the  others :  it 
was  held  that  the  four  partners  had  not  an  insurable  interest  in  the 
freight  of  the  ship.  A  man  cannot  insure  freight,  unless  he  is  owner 
of  the  ship :  he  cannot  insure  expectant  freight ;  but  only  where  tlie 
goods  are  actually  shipped,  or  are  upon  the  point  of  shipment.  Jn  Stock* 
dale  9.  Dunlop,  6  M.  &  W.  224, f  H.  &  Co.,  being  owners  of  two  ships,  called 
The  Antelope  and  The  Maria,  trading  to  the  coast  of  Africa,  and  which 
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were  then  eizpected  to  arriye  in  Liverpool  with  cargoes  of  palm-oil,  agreed 
verhaXly  to  sell  to  the  plaintiflb  two  hundred  tons  of  oil, — one  hundred 
tons  to  arrive  by  The  Antelope  and  one  hundred  tons  to  arrive  bj  The 
Maria.  The  Antelope  did  afterwards  arrive  with  one  hundred  tons  of 
oil  on  board,  which  were  delivered  bj  H.  k  Co.  to  the  plaintiffs.  The 
Maria,  having  fifty  tons  of  palm-oil  on  board,  was  lost  by  perils  of  the 
sea.  The  plaintiffs  having  insured  the  oil  on  board  The  Maria,  together 
with  their  expected  profits  thereon, — ^it  was  held  that  they  had  no  insu- 
rable interest,  as  the  contract  they  had  entered  into  with  H.  &  Co., 
being  verbal  only,  was  incapable  of  being  enforced.  Lord  AniNQBa 
there  said :  <<  The  cases  of  freight  are  not  analogous  to  cases  of  insu- 
^.A-|  ranees  on  the  profits  to  arise  '''from  the  sale  of  goods.     They  stand 

-'  upon  the  assumption  that  the  party  assuring  has  in  his  own  power 
the  subject-matter  upon  which  the  insurance  is  effected.  In  this  case 
the  plaintiffs  had  no  present  interest,  and  none  can  attach  on  such  a 
contract  as  this."  The  first  object  of  this  instrument,  is,  to  obtain  at 
all  events  the  security  of  the  owner's  personal  liability ;  the  second  is, 
to  effect  a  pledge  or  mortgage  of  the  ship  ;  the  third,  to  confer  a  juris- 
diction upon  the  Admiralty  Court  to  deal  with  the  vessel  as  in  a  case  of 
bottomry.  The  repayment  of  the  money  borrowed  is  not  dependent  on 
the  arrival  of  the  ship  at  her  destined  port:  it  is  payable  in  any  event. 
[Williams,  J. — ^Where  bottomry  interest  is  reserved,  the  master  makes 
himself  and  his  owner  liable  contingently  on  the  arrival  of  the  ship. 
But,  suppose  legal  interest  only  is  stipulated  for,  is  it  any  objection  to 
the  bond  that  the  master  makes  himself  personally  liable  at  all  events  ?] 
The  Court  of  Admiralty  will  not  seize  the  ship  under  such  circum- 
stances. [Jervis,  C.  J. — Two  of  the  cases  cited, — the  cases  of  The 
Tartar,  1  Hagg.  Adm.  Rep.  1,  and  The  Atlas,  2  Hagg.  Adm.  Bep.  48, 
show  that  it  will.]  It  is  submitted  that  that  is  hardly  the  true  effect 
of  those  cases.  [Williams,  J. — The  clause  as  to  personal  liability  is 
not  material  in  the  Admiralty  Court.]  According  to  this  instrument, 
the  vessel  is  seizable  wherever  she  may  happen  to  be :  the  repayment 
of  the  advances  is  not  made  contingent  on  her  arrival  at  her  port  of 
destination.  Lord  Stowell,  in  the  case  of  The  Atlas,  expresses  a  very 
strong  opinion  upon  the  subject.  [Cresswbll,  J. — ^It  is  difficult  to  get 
over  the  cases  of  the  Tartar  and  the  Nelson,  1  Hagg.  Adm.  Rep.  169, 
if  this  is  hypothecation :  if  it  is  not  hypothecation,  you  do  not  want  the 
argument.  Jervis,  C.  J« — The  money  was  advanced  upon  the  express 
*11'\  ^^^^^^^^  ^^^  ^^^  ^^^P  sl^ould  '^'be  a  security.]    In  those  cases, 

-*  the  right  to  recover  the  advances  was  expressly  made  to  depend 
upon  the  arrival  of  the  ship  at  the  port  of  discharge.  In  the  case  of 
The  Augusta,  1  Bodson,  Adm.  Rep.  288,  it  was  held  that  a  bond  of 
hypothecation  is  valid  where  no  other  security  is  held  out  than  the 
ship  and  freight :  teeutj  where  the  lender  looks  only  to  the  personal 
security  of  the  borrower.    [Jervis,  C.  J. — Would  this  be  a  good  hypo- 
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thecation,  if  the  right  to  seize  the  vessel  were  made  to  depend  upon 
her  arriTal,  notwithstanding  the  reservation  of  the  master's  personal 
liability  ?]  The  cases  in  the  Admiralty  Oonrt  seem  to  show  that  the 
latter  collateral  stipulation  might  be  rejected :  but,  in  ordinary  cases 
of  bottomry,  the  owner's  liability  does  not  arise,  except  upon  the  arri- 
val of  the  ship.  In  the  case  of  The  Atlas,  the  money  was  not  in  hazard 
at  all.  Dr.  Lushikotost,  in  the  case  of  The  Emancipation,  1  W.  Bob* 
Adm.  Cas.  124,  infers  the  intention  of  the  parties  to  be  that  which  is 
expressly  done  here,  and  holds  the  instrument  invalid.  In  the  case  of 
The  Oratitodine,  8  Ch.  Rob.  Adm.  Rep.  240,  Sir  William  Scott 
goes  through  all  the  duties  of  a  master,  and  he  makes  no  mention  of  a 
power  to  pledge  the  ship  in  this  manner.  [Williams,  J. — How  do  you 
deal  with  the  passage  in  Abbott?]  It  is  not  good  law.  [Jervts, 
C.J. — ^Is  the  case  of  The  Tartar  made  to  depend  upon  the  ship's 
arrival  ?]  It  is.  [Jbrvis,  C.  J. — If  this  is  neither  hypothecation  nor 
mortgage,  but  a  mere  license  to  the  lenders  to  seize  the  ship,  it  seems 
to  me  not  to  give  an  insurable  interest.]  To  constitute  an  insurable 
interest,  there  must  be  something  more  tangible  than  a  mere  personal 
liability.  [Gresswbll,  J. — Suppose  money  advanced  at  a  foreign 
port,  for  which  the  master  draws  bills  upon  his  owner,  and  at  the  same 
time  gives  a  hypothecation  bond, — Simonds  r.  Hodgson,  8  B.  &  Ad.  50 
(E.  C.  L.  R.  vol.  23), — and  the  ship  is  lost ;  *what  answer  would  ^^^^^ 
there  be  to  an  action  upon  the  bills  ?J  It  would  be  no  true  hypo-  ^ 
thecation,  unless  the  repayment  of  the  money  advanced  was  made  to 
depend  upon  the  contingency  of  the  ship's  arrival  at  her  port  of  destina- 
tion. In  Murphy  v.  Bell,  4  Bing.  667  (E.  0.  L.  R.  vol.  18,  16),  1  M. 
k  P.  493,  a  policy  of  insurance  stipulated  <<  that  the  goods  insured  were 
and  should  be  valued  at  five  tierces  coffee,  valued  at  211.  per  tierce,  say 
ISSl. ;  that  policy  to  be  deemed  sufficient  proof  of  interest :"  and  it  was 
held  that  the  policy  was  void,  under  the  19  G.  2,  c.  87.  [Jeryis, 
C.  J. — Have  you  any  case  recognising  that  ?]  Cousins  v.  Nantes,  8 
Taunt.  613,  is  to  the  same  effect.  Bullbr,  J.,  says,  in  Kempt  t;. 
Yigne,  1  T.  R.  804,  <<  The  circumstances  of  this  case  are,  that  the 
plaintiffs  were  owners  of  the  earffOy  but  were  not  interested  in  the 
9hip.  They  laid  out  the  money  which  is  the  subject  of  the  insurance, 
in  reclaiming  both,  after  a  capture  and  condemnation ;  and,  although 
they  were  in  no  degree  interested  in  the  ship,  yet  the  event  which  they 
insured,  is,  the  safe  arrival  of  the  ship  at  Marseilles.  These  parties, 
therefore,  who  were  interested  in  the  cargo  alone,  did  not  insure  that, 
bat  something  else,  with  which  they  had  no  concern.  The  goods  might 
all  have  arrived  safe,  and  the  ship  have  been  lost :  and  yet  they  would 
have  been  entitled  to  recover  on  this  policy,  as  for  a  total  loss.  And, 
on  the  other  hand,  if  the  ship  had  arrived,  and  the  goods  had  been  lost, 
they  could  not  have  recovered,  even  though  they  would  have  really 
VOL.  XI. — 10  G 
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snstained  a  damage.    The  policy  is  not  adapted  to  the  real  state  of  the 
case." 

2.  At  all  events,  the  interest,  whatever  it  may  be,  is  not  well 
described  in  this  policy.  A  hope  or  expectation  of  benefit  is  not  a 
subject  of  insurance.  The  interest,  be  it  what  it  may,  must  be  cor- 
rectly described:  see  Lord  Ellbnbobouoh's  judgment  in  Bouth  v* 
^.q^  Thompson,  11  East,  428.     '^'Respondentia  and  bottomree  interest 

^  must  be  expressly  mentioned  and  specified  in  the  policy:''  Glover 
V.  Black,  8  Burr.  1894,  Gregory  v.  Christie,  8  Dougl.  419,  is  to  the 
same  effect.  This  is  not  a  mere  technical  objection :  it  affects  the  risk. 
There  is  no  average  or  salvage  on  a  bottomry  insurance ;  and  no  loss, 
if  the  ship  arrives  in  9peeie :  Thompson  v.  The  Royal  Exchange  Assu- 
rance Company,  1  M.  &  Selw.  80.  A  sale  of  the  ship,  under  justifiable 
circumstances,  is  no  doubt  a  total  loss,  in  the  case  of  an  insurance  on 
Bhip.  In  Joyce  v.  Williamson,  ^8  Dougl.  164,  2  Park  Ins.,  8th  edit.,  p. 
897, — ^which  was  an  action  on  a  bottomry  bond,  containing  a  clause, 
that,  if  the  ship  should  be  taken  by  the  enemy,  &c.,  the  bond  should 
be  void, — the  ship  was  captured,  and  recaptured,  and  afterwards  arrived 
at  her  destination,  and  earned  freight;  and  it  was  held,  that  the 
obligee  was  entitled  to  recover  upon  the  bond. 

3.  The  first  notice  of  abandoment  was  given  before  the  loss  was 
ascertained.  [Jbrvis,  C.  J. — It  was  justified  by  the  result.]  The 
second  was,  upon  the  evidence,  clearly  out  of  time.  In  Arnould  on 
Insurance(a)  it  is  said, — <<  Immediately  the  assuned  has  determined  to 
abandon,  he  must  give  notice  of  abandonment  to  his  underwriters :  of 
this  there  is  no  doubt :  the  great  practical  difficulty  has  been,  to  lay 
down  any  rule  as  to  the  time  which  the  assured  shall  be  allowed,  after 
receiving  intelligence  of  the  loss,  for  making  up  his  mind  whether  he 
will  abandon  or  not.  The  cases  cited  in  the  present  section  in  fact 
show  that  there  is  no  fixed  rule  in  this  country  on  this  subject,  but  that 
what  shall  be  considered  reasonable  time  for  this  purpose,  must  depend, 
in  some  degree,  upon  the  certainty  of  the  news  of  the  dieaeter^  and  upon 
the  nature  of  the  caewilty  iteeJf.  If  the  intelligence  is  certain^  and  the 
*iK(\'\  ^^^^^^^  ^°^) — B^^^  ^  capture,  ^arrest,  or  detention, — ^which  is 

^  manifestly  primd  facie  a  constructive  total  loss  as  long  as  it  con- 
tinues, though  the  time  it  may  continue  is  uncertain,  the  assured  ought 
to  give  notice  of  abandonment  immediately  upon  receipt  of  the  intelli- 
gence." [Jeryis,  C.  J. — This  is  not  an  abandonment  of  the  ship.'}  That 
creates  the  difficulty.  Our.  adv.  vuU. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
Upon  the  argument  of  this  rule,  four  points  were  made  for  the 
defendant.     It  was  insisted, — first,  that  the  plaintiffs  had  no  insurable 
interest, — secondly,  that  their  interest,  if  any,  was  misdescribed  in  the 
policy, — thirdly,  that,  having  regard  to  the  nature  of  their  supposed 

(a)  Vol.  IL  p.  1164 
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interest,  there  was  no  loss  within  the  meaning  of  the  policy, — ^fourthly, 
that,  under  the  circumstances,  a  notice  of  abandonment  was  necessary, 
and  was  not  given  in  dne  time. 

Upon  consideration,  we  are  of  opinion  that  the  first  objection  must 
prevail, — ^that  the  plaintiffs  had  no  insurable  interest, — and  that  there- 
fore the  rule  for  a  nonsuit  must  be  made  absolute.  This  view  of  the 
case  renders  it  unnecessary  to  consider  the  other  points. 

The  facts  to  explain  the  first  point,  may  be  shortly  stated.  On  the 
20th  of  September,  1846,  the  Hartland  sailed  from  Quebec  for  Bristol. 
Having  sustained  damage,  she  put  back  to  Quebec  a  few  days  after- 
wards, and  the  master  there  borrowed  of  Allan  Gilmour  &  Co.,  the 
plaintiffs'  principals,  for  necessary  repairs  and  disbursements,  the  sum 
of  16752.  11«.  6(2. ;  to  secure  which  he  drew  upon  the  owner  of  the 
ship  for  1807Z.  128. 1(2.,  and  upon  the  consignees  of  the  cargo  for  8672. 
19«.  5(2. ;  giving  to  Allan  Gilmour  &  Co.  at  the  same  time  an  instru- 
ment under  his  hand  and  seal,  upon  the  construction  and  effect  of  which 
the  first  point  mainly  depends. 


[♦81 


♦This  instrument,  after  reciting  the  damage  sustained  by  the 
Hartland, — ^the  necessity  for  the  advances, — the  advances  made 
by  Allan  Gilmour  &  Co.  upon  condition  of  their  being  secured  by  an 
hypothecation  of  the  ship,  cargo,  and  freight, — the  delivery  to  Allan 
Gilmour  &  Co.  of  two  bills  of  exchange  by  the  master  upon  the  owners 
of  the  ship,  and  consignees  of  the  cargo, — proceeds  thus  : — <<  Now 
know  ye,  that,  for  the  effectually  securing  to  the  said  Allan  Gilmour  & 
Co.  the  due  and  punctual  acceptance  and  payment  of  the  said  bills  of 
exchange  so  drawn  by  me,  the  said  George  Hooper,  one  of  which  on 
the  said  William  Hooper  for  the  said  sum  of  18072.  12^.  1(2.,  and  the 
other  on  the  said  R.  Mead  k  Son,  for  the  said  sum  of  8672.  19«.  5(2., 
for  the  causes  and  in  the  manner  aforesaid,  I  the  said  George  Hooper 
have  pledged,  mortgaged,  and  hypothecated,  and  by  these  presents  do, 
as  master  of  the  said  barque  or  vessel  called  the  Hartland,  and  in  the 
said  capacity  as  master,  by  virtue  of  all  other  powers  and  authorities 
whatsoever  me  thereunto  in  anywise  enabling,  pledge,  mortgage,  charge, 
and  hypothecate  the  said  barque  or  vessel,  the  Hartland,  her  tackle, 
apparel,  and  furniture,  and  the  freight  of  the  said  vessel,  and  every 
part  thereof,  to  the  said  Allan  Gilmour  &  Co.,  their  executors,  admin- 
istrators, and  assigns,  but  including,  with  respect  to  the  said  bill  on 
the  said  William  Hooper,  the  cargo  on  board,  the  said  expenses  being 
incurred  for  the  benefit  of  the  ship,  freight,  and  cargo :  And  I,  the 
said  George  Hooper,  as  such  master  as  aforesaid,  do  hereby  grant,  tes- 
tify, and  declare,  that,  in  case  the  said,  bills  of  exchange  shall  be  refused 
acceptance  or  payment,  or  be  otherwise  dishonoured,  or  not  duly  and 
punctually  accepted  and  paid  by  the  said  William  Hooper  and  the  said 
B.  Mead  k  Son,  on  presentment  for  the  said  purposes,  according  to  the 
tenor  and  effect  thereof,  it  shall  and  may  be  lawful  to  and  for  the  said 
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Allan  Oilmour  ^  Co.  forthwith  to  *8eize  and  take  possession  of  the 
said  barque^  the  ffartland,  and  to  cause  the  same  to  be  sold  and 
disposed  of  either  by  virtue  of  process  to  be  issued  oiU  of  Her  Majesty's 
high  court  of  Admiralty  of  England,  or  any  court  of  Vice-Admiralty 
possessing  jurisdiction  at  the  port  at  which  the  said  barque  or  vessel  may 
at  any  time  thereafter  happen  to  be  lying,  or  to  be,  according  to  the 
maritime  law  and  custom  of  England:  And  I,  the  said  George  Hooper, 
as  sucli  master  as  aforesaid,  do  by  these  presents  testify  and  declare 
and  make  known  that  I  took  up  and  borrowed  of  the  said  Allan  Gil- 
mour  &  Go.  the  said  sums  of  money  on  the  credit  and  account  of  the 
owner  of  the  said  barque,  the  Hartland,  and  do  hereby,  as  far  as  in  me 
lies,  as  master  as  aforesaid,  grant  and  declare  that  it  shall  and  may  be 
lawful  to  and  for  the  said  Allan  Gilmour  k  Go.  to  place  the  same  to  the 
debit  and  account  of  the  owner  of  the  said  barque :  And,  in  case  of 
the  non*acceptance  or  non-payment  of  the  said  bills  of  exchange,  the 
said  Allan  Gilmour  &  Co.  shall  and  lawfully  may  have,  use,  and  take, 
all  such  lawful  ways  and  means  whatsoever  for  the  recovery  of  the  said 
sum  of  money,  or  such  part  or  parts  thereof  as  may  at  any  time  or 
times  hereafter  remain  due  or  unpaid,  as  merchants  or  other  persons 
in  a  foreign  port,  or  other  port  out  of  the  kingdom  of  Great  Britain,  • 
advancing  money,  at  the  instance  of  a  master  of  a  ship  or  vessel,  for 
the  repairs,  outfits,  and  disbursements  thereof,  to  enable  such  ship  or 
vessel  to  proceed  on  her  homeward-bound  voyage,  on  the  credit  and 
account  of  such  ship  or  vessel  and  her  owner,  can  or  lawfully  may  have, 
use,  or  take  for  the  recovery  thereof  against  such  ship  or  her  owner  or 
master." 

With  a  view  to  identify  the  owner  of  the  vessel,  the  instrument  pro- 
ceeds to  set  out  a  copy  of  the  certificate  of  registry,  showing  that  the 
Hartland  had  been  previously  mortgaged,  and  then  concludes  with  the 
^^Q-i  following  *agreement : — "  And  it  is  declared  and  agreed  by  and 
-'  between  me,  the  said  George  Hooper,  and  the  said  Allan  Gilmour 
&  Co.,  that,  inasmuch  as  the  said  Allan  Gilmour  &  Co.  forbear  any 
claim  by  way  of  premium  or  maritime  interest  upon  the  risk  of  the  said 
sums  of  money  so  advanced  as  aforesaid,  that  the  voyage  of  the  said 
barque  shall  be  at  the  sole  risk  and  peril  of  the  owner  of  the  said 
barque  or  vessel  the  Hartland ;  and  that,  therefore,  whether  the  ship 
arrive  in  safety  or  not,  or  in  the  event  of  shipwreck  or  loss  of  the  same 
by  the  act  of  God,  accident,  or  the  Queen's  enemies,  the  said  sums 
shall,  in  either  or  in  any  case,  be  recoverable,  and  be  paid  by  the  owner 
of  the  said  barque  to  the  said  Allan  Gilmour  &  Co.,  or  to  their  order, 
as  aforesaid,  together  with  such  further  sum  or  sums  of  money  as  they 
may  pay  or  lay  out  in  causing  the  said  barque,  or  her  freight,  to  be 
insured,  should  they  think  proper  so  to  do,  in  an  amount  sufficient  to 
cover  the  advances  by  them  made  as  aforesaid ;  and  which  insurance 
the  said  Allan  Gilmour  &  Co.,  by  these  presents,  by  me,  the  said  George 
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Hooper,  are  authorized  and  empowered  to  cause  to  be  done  and  made, 
and  to  charge  the  same  to  me  and  the  owner  of  the  said  barque :  And 
it  is  farther  agreed  and  declared,  that  the  said  Allan  Gilmour  &  Go. 
shall  and  will  have  all  the  rights,  privileges,  and  remedies,  b j  process  of 
the  courts  of  Admiralty  and  otherwise,  which  bj  the  law  are  given  to 
the  holders  of  bottomry-bonds, — anything  herein  contained  to  the  con- 
traiy  thereof  notwithstanding :  And,  lastly,  it  is  agreed  and  declared 
that  the  sidd  vessel,  her  tackle,  apparel,  furniture,  and  her  freight  and 
cargo,  shall  at  all  times  hereafter  be  chargeable  and  liable  for  the  pay- 
ment of  the  said  sums  of  money  advanced  to  enable  the  said  barque  to 
proceed  on  her  voyage,  and  the  costs  of  insurance  as  aforesaid,  unto 
the  said  Allan  Gilmour  b  Co.,  their  executors,  *administrator8,  p^« - 
and  assigns,  according  to  the  true  intent  and  meaning  of  these  '- 
presents." 

In  substance,  by  this  instrument,  Allan  Oilmour  &  Co.  forbear  all 
interest  beyond  the  amount  necessary  to  insure  the  ship,  to  cover  their 
advances ;  and,  the  master  having  given  them  bills  of  exchange  for  the 
amount  advanced,  upon  her  owner  and  the  consignees  of  the  cargo,— 
making  his  owner  personally  liable,  as  far  as  he  can, — takes  upon  him- 
self and  his  owner  the  risk  of  the  voyage,  makes  the  money  payable 
at  all  events,  and  subjects  the  ship  to  seizure  wherever  she  may  be,  at 
any  moment,  should  the  bills  be  refused  acceptance,  or  be  not  paid. 

It  was  conceded  during  the  argument,  that  this  was  not  an  instru- 
ment of  hypothecation  in  the  usual  form ;  and  it  was  not  contended 
that  the  master  had  authority  to  mortgage  the'  ship :  but  it  was  said, 
that  an  hypothecation  may  be  good,  without  making  the  repayment  of 
the  advances  depend  upon  the  arrival  of  the  ship ;  and  that,  if  the 
lender  does  not  choose  to  take  upon  himself  the  risk  of  the  ship's  return, 
and  will  be  content  not  to  demand  maritime  interest,  the  master  may 
pledge  both  the  ship  and  the  personal  credit  of  the  owner. 

The  cases  of  The  Tartar,  1  Hagg.  Adm.  Bep.  1,  and  The  Nelson,  1 
Eagg.  Adm.  Bep.  169,  upon  which  the  plaintiffs'  counsel  relied,  do  not 
support  the  latter  part  of  this  proposition,  for  which  they  were  cited. 
^Where  the  master  professes  to  hypothecate  the  ship,  and  also  to  pledge 
the  credit  of  his  owners,  the  Court  of  Admiralty  will  reject  that  part 
of  the  instrument  which  is  directed  to  the  latter  object,  and  proceed  in 
rem  against  the  ship.^  But  the  cases  cited  do  not  show  that  the  Court 
of  Admiralty  will  do  this,  where  the  instrument  is  not,  in  other  respects, 
in  strictness  an  ^hypothecation ;  because,  in  each  of  those  cases,  ^^q^ 
the  return  of  the  money  depended  upon  the  completion  of  the  ^ 
Toyage,  and  the  lender  took  upon  himself  the  risk  of  the  ship's  return. 

The  case  of  Samsunv.  Braggington,  1  Yez.  sen.,  443,  is,  however, 
referred  to ;  and,  though  the  report  does  not  explain  the  grounds  of 
the  decision,  nor  very  clearly  disclose  the  circumstances  of  the  case, 
yet^  as  it  is  cited  with  approbation  in  Abbott  on  Shipping,  8th  edit.,  p. 
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156,  it  acqaires  additional  authority^  from  the  known  accuracj  and  high 
reputation  of  the  learned  aathor  of  that  work,  and  is  said  to  be  an 
authority  in  point. 

We  haye  been  famished  with  a  copy  of  the  decree,  from  which  the 
following  appear  to  be  the  facts  of  that  case : — ^Braggington  and  Pit^ 
man  were  part  owners  of  the  Dinsley  Galley,  of  which  Pitman  was 
master.  On  her  homeward  voyage,  she  was  disabled,  and  put  into 
Jamaica,  where  Pitman  applied  to  the  plaintiff  to  advance  the  necessary 
funds  for  her  repairs,  « for  the  use  and  on  account  of  himself  and 
Braggington  as  co-owners;"  and,  as  a  further  inducement,  engaged 
with  the  plaintiff,  by  an  additional  security,  for  the  repayment  of  the 
money  to  hypothecate  the  ship.  The  plaintiff  repaired  the  ship,  ex- 
pended  for  that  purpose  8082.,  and,  at  his  request.  Pitman  drew  upon 
Braggington  for  the  amount,  and,  by  way  of  additional  security,  as 
master  of  the  ship,  according  to  maritime  usage  in  like  cases,  by  deed- 
poll,  after  taking  notice  of  the  damage  and  advance,  did,  for  securing 
the  payment  of  the  said  money,  hypothecate  to  the  plaintiff  the  ship, 
with  the  freight  and  cargo.  The  ship  sailed  from  Jamaica,  was  cap* 
tured,  and  sold ;  Braggington  and  Pitman  received  the  insurance  upon 
her  loss,  but  Braggington  refused  to  ^accept  the  bills,  and  the 


*86] 


plaintiff  was  not  paid  the  amount  which  he  had  advanced  for  the 


repairs  of  the  ship. 

Upon  this  statement,  the  plaintiff  filed  his  bill  against  Braggington 
and  Nichols,  the  representative  of  Pitman,  for*  repayment  of  the  money 
advanced  by  him.  Braggington,  by  his  answer,  admitted  the  plaintiff's 
statement,  but  submitted  that  he  was  not  liable  to  repay  what  Pitman 
might  have  paid  for  the  repairs,  because  Pitman  was  indebted  to  him, 
and  suggested  that  bottomry  interest  had  been  taken  for  the  advance ; 
and  that  therefore,  according  to  maritime  custom,  the  lender  took  the 
risk  of  the  voyage  upon  himself.  There  was  no  proof  of  this  sugges- 
tion :  and  the  Master  of  the  Rolls  decreed  that  the  money  advanced  by 
the  plaintiff  in  refitting  the  ship,  ought  to  be  established  against  Brag- 
gington and  Nichols,  according  to  their  respective  interests.  It  is  not 
very  apparent  how,  upon  the  bill  and  answer  so  framed,  the  validity 
of  the  hypothecation  could  come  directly  in  question.  The  plaintiff 
did  not  seek  to  establish  his  claim  by  that  instrument,  because  it  did 
not  profess  to  charge  the  owners  personally  with  the  debt;  and  the 
defendant  Braggington,  failing  to  prove  that  bottomry  interest  had 
been  taken,  could  not  add  to  the  deed,  by  implioation,  a  condition 
that  the  repayment  of  the  advances  should  depend  upon  the  return  of 
the  ship.  The  decree  seems  to  have  proceeded  upon  the  ground  that 
joint  owners  were  liable  for  money  advanced  in  a  foreign  country  for 
necessary  repairs.  Whether  the  master  had  properly  pledged  the  ship 
or  not,  the  ship  was  lost,  and  the  plaintiff  was  proceeding  upon  the 
personal  liability  of  the  joint  owners.    The  reporter  states  his  Honour 
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took  time  to  consider,  and  afterwards  (as  he  was  informed)  determined 
that  the  ship  was  well  hypothecated,  and  that  the  joint  owners  were 
liable.  In  Abbott  on  Shipping,  '''the  decree  against  the  joint  p^^ij. 
owners  is  stated  positively :  bnt  the  learned  author  adds  caatiously,  ^ 
— <<  It  is  said  also  that  the  ship  was  thought  (not  determined)  to  be  well 
hypothecated."  He  does  not  give  the  full  weight  of  his  unqualified 
tanction  to  this  hypothecation.  And,  upon  examination,  we  think  that 
this  case  is  not  to  be  considered  as  an  authority  conclusive  against  the 
more  recent  decisions  to  which  reference  has  been  made. 

The  deed  now  in  question  only  professes  to  give  such  an  interest  as 
can  be  enforced  in  the  Admiralty  Court.  In  certain  events,  Allan  Gil* 
mour  k  Co.  may  seize  the  vessel,  and  cause  her  to  be  sold,  by  process 
out  of  the  Admiralty  of  England,  or  any  other  Court  of  Vice- Admi- 
ralty possessing  jurisdiction :  and,  further,  they  are  to  have  all  the 
rights,  &c.,  by  process  of  the  Courts  of  Admiralty,  or  otherwise,  which 
by  law  are  given  to  the  holders  of  bottomry  bonds.  The  interest  which 
they  have  in  the  ship,  is,  the  right  of  proceeding  in  the  Admiralty  Court 
against  the  ship :  but,  if,  under  similar  circumstances,  the  Admiralty 
Court  would  not  act,  because  it  has  no  jurisdiction,  Allan  Gilmour  & 
Co.  have  no  insurable  interest.  Now,  the  cases  show,  that,  under  cir« 
eumstances  like  the  present,  the  Court  of  Admiralty  would  decline  to 
act.  '' 

In  the  case  of  The  Atlas,  2  Hagg.  Adm.  Rep,  48,  Lord  Stowbll 
refused  to  entertain  a  suit  of  bottomry,  because  the  advance  was  paya- 
ble within  thirty  days  after  the  arrival  of  the  ship,  «  or,  in  case  of  the 
loss  of  the  ship,  then  within  thirty  days  next  after  the  account  of  such 
loss  should  have  been  received  in  Calcutta  or  London."  Upon  appeal, 
the  delegates  decided  that  the  bond  was  void,  because  there  was  no  sea 
risk  to  justify  the  taking  of  maritime  interest ;  and  so  it  became  unne- 
cessary to  determine  the  principal  question :  but,  upon  the  argument 
of  the  question  of  ^jurisdiction,  Hullock,  B.,  observed  that  the  ^^^^ 
condition  destroyed  the  whole  instrument.  The  more.recent  case  ** 
of  The  Emancipation,  1  W.  Bob.  Adm.  Cas.  124,  is  an  express  autho- 
rity upon  the  same  point.  There,  upon  the  face  of  the  bond,  and 
according  to  legal  inference,  the  payment  of  the  money  advanced  did 
not  depend  upon  the  safe  arrival  of  the  ship ;  and  for  that  reason  the 
eoart  pronounced  against  the  bond. 

Upon  these  authorities,  it  is  clear  that,  if  the  Hartland  had  arrived 
in  this  country,  the  plaintifl^  could  not  have  proceeded  against  her  in 
the  Admiralty  Court.  They  had,  therefore,  no  iuterest  in  the  vessel. 
They  have  lost  nothing.  And  upon  this  ground  the  defendants  are 
entitled  to  succeed. 

But,  without  reference  to  authority,  we  are  of  opinion,  upon  princi^ 
pie,  that  the  master  has  not  authority,  by  an  instrument  of  this  nature, 
to  pledge  the  ship.   By  the  Roman  law,  and  still  in  those  nations  which 


88  STAINBANK  v.  FANNING.    T.T.  186L 

have  adopted  the  civil  law,  every  person  who  had  repaired  or  fitted  out 
a  vessel,  or  had  lent  money  for  those  purposes,  had  a  claim  i:^n  the 
value  of  the  ship,  without  a  formal  instrument  of  hypothecation.  But^ 
by  the  law  of  England,  no  such  right  can  be  acquired,  except  by  expreea 
agreement :  and  a  master  can  only  make  such  an  agreement  if  he  act 
within  the  scope  of  his  authority.  The  raising  of  money  upon  bot* 
tomry  can  only  be  justified  by  necessity.  If  the  master,  in  a  foreign 
country,  wants  money  to  repair  or  victual  his  vessel,  or  for  other  neceB- 
saries,  he  must,  in  the  first  instance,  endeavour  to  raise  it  upon  the 
credit  of  his  owners.  If  he  can  do  so,  he  has  no  authority  to  hypothe- 
cate the  vessel :  but  if  he  cannot  otherwise  obtain  the  money,  he  may 
hypothecate  the  ship, — ^not  transferring  the  property  in  the  ship,  but 
giving  the  creditor  a  privilege  or  claim  upon  it,  to  be  carried  into 
*M1  *^^^^^  ^7  ^^g^^  process,  upon  the  termination  of  the  voyage.  Aa 
-'  incident  to  this  transaction,  the  lender  may,  if  he  think  fit,  insist 
upon  maritime  interest :  but,  whether  he  do  so  or  not,  the  advance  is 
made  upon  the  credit  of  the  ship,  not  upon  the  credit  of  the  owner ; 
and  the  owner  is  never  personally  responsible. 

There  is  no  trace  in  our  books, — ^with  the  exception  of  Samsun  v. 
Braggington,— ^f  any  case  in  which  a  master  has  been  held  to  have 
authority  to  make  a  valid  hypothecation  of  a  ship,  unless  the  payment 
of  the  money  borrowed  has  been  made  to  depend  upon  the  arrival  of 
the  ship.  There  is,  therefore,  nothing  to  show  that  a  master  has  au- 
thority to  hypothecate  in  any  other  manner.  Indeed,  if  the  money  be 
originally  advanced  upon  the  credit  of  the  owner,  and,  for  any  cause, 
an  hypothecation  be  made,  even  before  the  ship  leaves  the  place  where 
the  advances  were  made,  the  bond  will  be  void,  and  cannot  be  enforced : 
The  Augusta,  1  Dodson,  Adm.  Rep.  283. 

For  these  reasons,  we  are  of  opinion  that  the  master  had  no  autho- 
rity to  make  an  instrument  like  that  in  question,  and  that  the  instru- 
ment passes  no  interest  in  the  ship.  The  money  advanced  for  repairs 
was  *a  mere  debt  from  the  owner  to  the  lenders :  and,  it  being  admitted 
that  a  mere  debt  from  the  owner  to  the  assured  for  repairs  and  dis- 
bursements, could  not  legally  be  made  the  subject  of  an  insurance,  it 
follows  that  the  defendant  is  entitled  to  judgment* 

Rule  absolute. 

To  oonstltate  a  right  to  liTpotliaoate  the  ihipy  purpose :  Patfeon  «.  The  Randolph,  Qilpta,  467. 

there  must  be  urgent  necenity  in  a  foreign  port»  Kor  if  the  owners  have  a  representatiTe  or  cor- 

and  a  total  want  of  sufficient  credit:  O'Hara  «.  respondent  at  the  port,  who  will  advance  what 

Ship  Mary,  Bee,  100.    The  master  has  no  an-  Is  necessary,  or  if  the  same  can  be  procured  by 

thoiity  to  do  BO  at  a  port  where  one  of  the  other  means,  as  by  bills  drawn  upon  the  owners: 

owners  resides:  Ship  Layinia  «.  Barclay,  1  Boreal  v.  The  Golden  Rose,  Bee,  131;  Boss  eu 

Wash.  C.  C.  Rep.  49.    Nor  when  he  has  fands  Ship  Actire,  2  Wash.  C.  C.  Rep.  226. 
of  the  owners  which  he  has  not  used  for  the 
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*AIIN  MYERS,  Widow,  v.  CHARLES  PERIGAL  and       „q^ 

Others.(a)  L  ^ 

Shares  in  a  joint-stock  bank,  the  propertj  of  which  consisted,  in  part^  of  freehold  and  oopyhold 
estates,  and  mortgages  for  terms  of  years, — Held,  not  to  be  within  the  statute  of  mortmain,  9 

Thb  following  case  was  sent  by  the  Lord  Chancellor  (Lord  Truro), 
for  the  opinion  of  this  court : — 

TKmothy  Myers,  by  his  will,  dated  the  24th  of  June,  1844,  duly  exe- 
cuted and  attested  (among  other  things),  directed  his  executors  to  con- 
vert into  money  all  the  residue  of  his  personal  estate,  except  his  shares 
in  The  Durham  and  Northumberland  District  Sank,  at  Newcastle, 
and  to  invest  the  proceeds  in  government  securities,  and  to  pay  the 
dividends  arising  therefrom,  and  the  dividends  arising  from  his  said 
shares  in  The  Durham  and  Northumberland  District  Bank,  unto  his 
wife,  Ann  Myers,  for  her  life ;  and,  from  and  after  her  decease,  to  sell 
and  convert  into  money  his  said  bank  shares,  and  invest  the  same  in 
government  securities,  which,  with  the  government  securities  therein- 
before directed  to  be  purchased,  he  directed  to  stand  in  his  name  for 
ever,  and  the  proceeds  thereof  to  be  from  time  to  time  received  by 
♦the  following  societies,  viz.  The  Society  for  promoting  Christian  p^g- 
SjQowIedge,  The  Society  for  propagating  the  Gospel  in  Foreign  ^ 
Parts,  the  Church  Missionary  Society,  and  the  Church  Building  So- 
ciety. 

The  testator  died  on  the  4th  of  February,  1845,  leaving  his  said  wife, 
BOW  his  widow,  the  plaintiff  in  this  suit,  him  surviving. 

The  testator  was  at  the  time  of  making  his  will,  and  of  his  death,  en- 
titled to  560  shares  in  The  Durham  and  Northumberland  District  Bank, 
at  Newcastle,  in  his  will  mentioned,  which  is  a  bank  established  and  car- 
ried on  in  conformity  with  the  provisions  of  the  7  G.  4,  c.  46,  intituled 
<<  An  act  for  the  better  regulating  copartnerships  of  certain  bankers  in 
England,  and  for  amending  so  much  of  an  act  6f  the  89th  and  40th  years 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  <  An 
aet  for  establishing  an  agreement  with  the  governor  and  company  of  the 
Bank  of  England  for  advancing  the  sum  of  three  millions  towards  the 
supply  of  the  service  of  the  year  1800,'  as  relates  to  the  same,"  and  by 
and  under  a  deed  of  settlement  dated  the  1st  of  July,  1836,  whereby 

(a)  The  defendants  were,— Charles  Perigal,  John  Robinson,  Martha  Keen,  John  Myers  of 
■niom,  Elisabeth  Myers,  Margaret  Myers,  Martha  Myers,  William  Lewthwaite,  Timothy  Lewth- 
wsdt«,  Ann  Lowther,  Thomaa  Johnson  and  Elizabeth  hit  wife,  Mary  Bolton,  Sarah  Gaskell,  Wil- 
Hftm  Long  and  Eleanor  his  wife,  Timothy  Myers,  John  Myers  of  Milnthorpe,  Thompson  Myers, 
F0t«r  Lawson  and  Elizabeth  his  wife,  John  Walker  and  Elizabeth  his  wife,  James  Harrison  and 
linla  Ilia  wife,  Marj  Ann  Myers,  Eleanor  Myers,  George  Doyley,  William  Cotton,  John  Thorn- 
ton, The  Soeiety  for  propagating  the  Gospel  in  Foreign  Parts,  and  The  Ineoiporated  Society  for 
promoting  the  Enlargement,  Bailding,  and  Repidring  of  Churches  and  Chapels,  and  Thomas 
Xyti%  and  William  Myers  (when  they  should  come  within  the  jurisdiction  of  the  court),  and 
JaoMaBriggs. 

VOL.  XI. — 11 
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it  is  (amongst  other  things)  provided,  that  they,  the  said  several  persona 
parties  thereto,  all  of  whom  were  distinguished  by  the  title  of  propri- 
etors, and  the  several  other  persons  who  for  the  time  being  shoald  be- 
come and  be  proprietors  of  shares  in  the  capital  of  the  said  company, 
should  constitnte  and  form  an  association  or  public  joint-stock  banking 
copartnership,  to  be  called,  and  they  should  be  called,  <<The  Northumber- 
land and  Durham  District  Banking  Company,"  to  be  managed  and  con- 
ducted under  and  subject  to  the  several  rules,  regulations,  provisions,  and 
agreements  thereinafter  contained,  and  that  they  the  said  several  parties 
thereto  should  and  would,  from  time  to  time,  and  at  all  times,  so  long  as 
they  should  respectively  continue  and  remain  members  thereof,  promote 
^qo-i  ^T^^  advance  the  interests  and  '^'prosperity  of  the  same,  to  the  ut- 
-'  most  of  their  power  respectively ;  and  the  said  company  should  have 
continuance  until  the  same  should  be  dissolved  under  or  in  pursuance 
of  the  provisions  in  that  behalf  thereinafter  contained :  That  the  ori- 
ginal capital  or  joint-stock  of  the  said  company,  for  carrying  on  the 
same,  should  consist  of  the  sum  of  500,0002.  sterling,  and  should  be 
divided  into  50,000  shares,  of  the  amount  of  101,  each  share,  but  might 
be  increased,  under  the  power  for  that  purpose  thereinafter  contained, 
by  additional  shares,  in  such  manner  as  thereinafter  expressed ;  and  the 
shares  which  at  the  date  of  the  said  indenture  had  not  been  taken  or 
subscribed  for,  and  also  those  which  might  thereafter  be  created  as 
thereinafter  provided,  should  be  allotted  and  distributed  and  disposed 
of  to  such  persons,  in  such  manner,  and  on  such  terms  and  conditions 
in  every  respect,  as  the  directors  of  the  said  copartnership  bank  for 
the  time  being  shouldy  deem  most  conducive  to  the  benefit  and  advan- 
tage of  the  company:  That  the  business  of  the  company  thereby 
established  should  be  exclusively  confined  to  such  as  was  usually  carried 
on  under  the  term  «  banking,"  including  the  issuing  of  notes  of  hand  or 
bank-notes,  lending  money  on  cash  or  other  accounts,  or  upon  real, 
leasehold,  or  personal  security,  bills  of  exchange,  promissory  notes,  or 
letters  of  credit,  advancing  money  on  the  deposit  of  title-deeds,  goods, 
wares,  and  merchandise,  discounting  bills  of  exchange  or  promissory 
notes  payable  at  or  after  sight,  after  date,  or  on  demand,  borrowing 
or  taking  up  money  on  receipts,  bills,  promissory  notes,  or  other  obliga- 
tions, including  also  purchases,  investments,  dealings,  or  sales  in  or 
upon  the  government  or  public  funds  of  Great  Britain,  navy  or  Exche- 
quer bills,  India  bonds,  bank  or  East  India  stock,  shares  of  the  stock 
of  their  own  copartnership,  or  of  the  stock  of  the  Bank  of  England,  or 
annuities  for  one  or  one  or  more  life  or  lives,  or  of  any  other  description, 


•^98] 


'''and  also  including  all  other  business  and  transactions  usual  in 


banking  establishments,  and  consistent  with  the  laws  then  or  there- 
after to  be  in  force  concerning  joint-stock  banking  companies  and  banking 
copartnerships ;  and  the  business  of  the  company  should  be  so  con- 
ducted as  not  to  contravene  any  of  the  provisions  of  the  said  recited  act : 
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ProTided  always  that  the  funds  of  the  said  company  should  not  in  any 
instance  be  invested  in  the  stocks,  funds,  or  loans  of  any  foreign  country, 
or  in  the  purchase  of  land  or  other  real  estate,  except  as  thereinafter 
mentioned,  articles  of  merchandise,  mining  concerns  or  other  adven- 
tures: That  no  benefit  of  survivorship  should  arise  or  take  place 
amongst  the  shareholders  in  the  said  copartnership  bank ;  and  all  the 
property  of  the  company,  as  between  the  shareholders  thereof,  and  as 
between  their  respective  real  and  personal  representatives,  should  al- 
ways be  considered  and  deemed  to  be  personal  estate  ;  so  that  each  and 
every  of  the  shareholders  should,  as  between  and  among  themselves, 
have  a  distinct  and  separate  right  to  his  shares  in  the  capital  or  joint- 
stock  of  the  company,  and  the  same  should  be  vested  in  him  to  and  for 
all  intents  and  purposes,  and  subject  to  his  disposition  by  deed  or  will, 
or,  in  cases  of  intestacy,  be  transmissible  to  his  personal  representa- 
tives as  part  of  his  personal  estate,  and  distributed  accordingly,  but 
nnder  and  subject  to  such  provisions  in  the  deed  of  settlement  as 
should  for  the  time  being  affect  such  shares,  and  also  to  his  proportion 
of  profits  and  losses  as  next  thereinafter  mentioned  :  That  each  share- 
holder should  be  entitled  to  and  interested  in  the  profits,  and  be  liable 
to  the  losses,  of  the  company,  in  proportion  to  his  shares  in  the  capital 
funds  or  joint-stock  thereof :  That,  previously  to  the  meeting  of  the 
company  to  be  held  in  the  month  of  July,  1887,  as  thereinafter  pro- 
vided, and  previously  to  the  meeting  to  be  held  in  January  in  the 
next  and  every  subsequent  year  during  the  continuance  of  the  p^g - 
^company,  the  directors  should  determine  upon  such  dividend  out  ^ 
of  the  clear  profits  of  the  company  as  they  in  their  judgment  should 
think  fit :  That  the  directors  should,  within  twenty-one  days  next  after 
every  meeting  at  which  any  dividend  should  have  been  announced  by 
them,  or  any  bonus  should  have  been  determined  on,  cause  the  same 
dividend  and  bonus  respectively  to  be  divided  amongst  and  paid  to  the 
shareholders  respectively,  according  and  in  proportion  to  the  number 
of  their  respective  shares,  at  such  times  and  in  such  manner  as  the 
directors  should  think  fit :  That  it  should  and  might  be  lawful  for  the 
directors  for  the  time  being  of  the  said  company,  and  they  were  there- 
by authorized  and  empowered  to  provide,  in  Newcastle-upon-Tyne,  and 
in  such  other  towns  and  places  as  they  might  think  fit,  such  houses, 
offices,  or  premises,  as  they  should  from  time  to  time  deem  requisite  or 
expedient,  for  carrying  on  and  managing  the  business  affairs  and  con- 
cerns of  the  Company,  upon  such  terms  and  stipulations,  and  in  such 
manner,  as  they  might  deem  advisable ;  and  such  directors  might,  for 
those  purposes,  with  and  out  of  the  funds  of  the  company,  purchase,  in 
fee-simple,  or  for  any  other  estate,  or  take  a  lease  of,  at  a  yearly  or 
other  rent,  or  otherwise,  any  houses,  buildings,  or  premises,  or  in  the  like 
manner  purchase  or  take  a  lease  of  any  land,  and  erect  and  build  any 
houses  or  buildings  thereon,  and  keep  such  houses  or  buildings  in  repair^ 
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for  the  purposes  aforesaid,  and  fit  up,  adapt,  and  famish  the  same  for  the 
use  and  purposes  of  the  company,  and  at  the  expense  thereof,  and  the 
same  lands,  houses,  and  buildings,  or  any  of  them  respectively,  or  any 
part  thereof,  should  or  might,  from  time  to  time,  and  at  all  times  after- 
wards, sell  again,  exchange,  convey,  assign,  demise,  let,  or  otherwise  dis* 
pose  of  or  deal  with,  for  the  benefit  of  the  company ;  and  that  such 
lands,  houses,  and  buildings  so  purchased  as  aforesaid,  should,  for  ,the 
^Q^1  '*'P^"T^^^^  ^^  ^^^  ^^^^  deed,  be  deemed  personal  estate,  and  part 

-'  of  the  capital  of  the  company,  and  from  time  to  time  included  in 
the  valuation  of  capital,  and  should  be  vested  in  trustees  for  that  pur- 
pose appointed  on  behalf  of  the  company,  upon  such  trusts  as  would 
efiectually  secure  the  object  and  intention  of  the  said  deed  in  relation 
thereto :  That,  as  to  such  of  the  funds  and  capital  or  property  of  the 
company  for  the  time  being  in  the  hands  of  the  company,  as  should  not 
be  employed,  or  appear  necessary  to  be  employed,  in  the  ordinary 
business  thereof,  the  directors  for  the  time  being  should,  so  far  as  they 
conveniently  could,  accumulate  the  same  at  interest,  and,  for  that  pur- 
pose, might  from  time  to  time  lay  out  and  invest  the  same,  either  in 
the  names  of  the  trustees  for  the  time  being  of  the  company,  or  of  such 
other  persons  as  they  the  said  directors  might  appoint,  in  or  upon  some 
or  one  of  the  parliamentary  stocks  or  public  funds  of  Great  Britain, 
or  in  navy  or  Exchequer  bills,  or  on  India  bonds,  or  Bank  or  East 
India  stock,  or  on  mortgage  or  purchase  of  freehold,  copyhold,  or  lease- 
hold lands,  tenements,  and  hereditaments  in  Great  Britain,  or  in  the 
purchase  of  stock  in  this  company,  or  of  annuities  for  one  or  more  life 
or  lives,  or  of  any  other  description,  as  they  might  think  proper ;  and 
any  board  of  directors,  when  they  should  deem  it  expedient,  might 
cause  any  of  the  funds  or  property  so  by  this  article  authorized  to  be 
laid  out  and  invested  as  aforesaid,  to  be  disposed  of,  called  in,  or  other- 
wise converted  into  money,  and  the  money  arising  thereby  to  be  again 
laid  out  and  invested  in  and  upon  any  of  the  stocks  or  securities  as 
aforesaid,  and  so  from  time  to  time  as  occasion  might  require :  That 
the  general  board  of  directors  should  also  appoint  two  or  more  proper 
persons  to  be  trustees  of  the  said  copartnership  bank,  in  whose  names, 
or  in  the  name  of  some  or  one  of  whom,  all  grants,  conveyances,  and 
*Q6T  *^s^*^^^^  ^f  property  in  favour  or  for  the  use  of  the  *same 

-'  copartnership,  and  all  the  instruments  and  assurances  for  the 
security  or  for  the  indemnity  thereof,  and  of  the  directors,  officers, 
property,  capital,  stock,  and  effects  thereof,  should  be  made  and  taken : 
That  all  securities,  investments,  and  purchases  which  in  pursuance  of 
the  said  indenture  should  be  taken  or  made  by  or  in  the  names  of  the 
said  present  or  any  future  trustees,  or  any  other  person  or  persons  in 
trust  for  or  on  account  of  the  company,  and  all  moneys  and  other 
property,  estates,  and  effects  thereby  secured,  or  therein  invested,  or 
accruing  therefrom,  should  be  under  the  control  and  subject  to  the  order 
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and  dispomtion  of  the  board  of  directors  of  the  said  copartnership  bank 
for  the  time  being ;  and  every  order  or  direction  made  in  writing  by 
the  said  board  of  directors  touching  the  disposition  of  and  dealing  with 
the  same  securities,  investments,  and  purchases  respectively,  should  be 
obligatory  on,  and  observed  by,  the  said  trustees  or  trustee,  and  should 
be  a  justification  to  them  and  him,  and  their  and  his  indemnity  in  acting 
ia  obedience  to  such  order  or  direction ;  and  all  such  trustees  should, 
when  required  by  the  said  board  of  directors,  sign,  seal,  and  execute, 
and  should  be  bound  to  sign,  seal,  and  execute,  at  the  expense  of  the 
company,  such  declaration  of  trust  of  the  estates,  securities,  moneys, 
and  effects  purchased,  taken,  holden,  or  possessed  by,  or  vested  in  them 
respectively  on  behalf  of  the  company,  as  such  board  of  directors,  or 
their  counsel,  should  from  time  to  time  devise  or  require :  That,  if,  in 
pursuance  of  any  of  the  powers  contained  in  the  said  indenture,  the 
company  thereby  established  should  be  dissolved,  the  said  board  of 
directors  should,  with  all  convenient  speed,  wind  up,  settle,  and  bring 
to  a  final  rest  and  balance  the  accounts  and  affairs  of  the  company ; 
and,  for  giving  effect  to  such  winding  up  and  settlement,  but  for  no 
other  purpose,  the  company,  and  the  powers  of  the  directors,  and  the 
election  of  new  ^directors  to  supply  the  vacancies,  should  be  held  |-^q. 
to  be  subsisting  and  continuing,  anything  thereinbefore  contained  ^ 
to  the  contrary  notwithstanding ;  and  such  of  the  funds  and  property 
of  the  company  as  should  not  then  consist  of  money,  and  so  much  of 
the  capital  and  profits  of  the  company  as  should  remain  after  answering 
the  claims  and  demands  thereon,  should  be  paid  to  and  distributed 
amongst  the  shareholders  existing  at  the  time  of  the  dissolution,  and 
their  respective  executors,  administrators,  or  assigns,  in  the  proportions 
in  which  they  should  then  be  respectively  entitled  thereto. 

The  property  of  the  said  bank  consists,  among  other  things,  of  cer- 
tain freehold  and  copyhold  hereditaments,  and  money  due  on  mortgage 
of  freehold  or  copyhold,  or  leasehold  hereditaments. 

The  plaintiff,  Ann  Myers,  widow  of  the  said  testator,  and  the  defend- 
ants, Martha  Keen,  John  Myers  of  Millon,  Elizabeth  Myers,  Aj^rgaret 
Myers,  Martha  Myers,  William  Lewthwaite,  Timothy  Lewthwaite,  Ann 
Lowther,  Thomas  Johnson  and  Elizabeth  his  wife,  Mary  Bolton,  Sarah 
Gaskell,  William  Long  and  Eleanor  his  wife,  James  Briggs  and  Ann  his 
wife  (since  deceased),  George  Frearson  (since  deceased)  and  Ann  his 
wife,  Timothy  Myers,  John  Myers  of  Milnthorpe,  Thompson  Myers, 
Peter  Lawson  and  Elizabeth  his  wife,  John  Walker  and  Elizabeth  his 
wife,  James  Harrison  and  Maria  his  wife,  Mary  Ann  Myers  and  Eleanor 
Myers,  who,  together  with  Thomas  Myers  and  William  Myers,  out  of 
the  jurisdiction  of  the  court,  are,  or  represent,  the  next  of  kin  of  the 
testator  living  at  his  death, — contend  that  the  bequest  of  the  proceeds 
of  the  sale  of  the  testator's  shares  in  the  said  bank  to  the  said  several 
societies  in  his  will  mentioned,  is  restrained  and  rendered  void  by  the 

"H 
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Act  of  the  9  O.  2,  0.  S6,  for  restraining  the  disposition  of  lands,  whereby 
the  same  became  inalienable. 

^Qrt,  The  defendant  William  Cotton,  who  represents  The  ♦Society 
^  for  promoting  Christian  Knowledge,  the  defendant  John  Thornton, 
who  represents  The  Church  Missionary  Society,  the  defendant  The 
Incorporated  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts,  and  the  defendant  The  Incorporated  Society  for  promoting 
the  Enlargement,  building,  and  repairing  of  Churches  and  Chapels, 
respectively  contend  that  the  last-mentioned  bequest  of  the  proceeds 
of  the  sale  of  the  said  bank  shares,  is  a  valid  bequest,  not  restrained 
by  the  said  statute. 

Each  party  is  to  be  allowed  to  refer  to  the  will  of  the  testator,  and 
to  the  deed  of  settlement  of  The  Durham  and  Northumberland  District 
Banking  Company,  dated  the  1st  of  July,  1836. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  said  bequest 
made  by  the  said  will  of  the  said  testator,  Timothy  Myers,  of  his,  the 
said  testator's,  shares  in  The  Durham  and  Northumberland  District 
Bank,  from  and  after  the  decease  of  his  wife  Ann  Myers,  in  his  will 
named,  is  a  legal  bequest,  within  the  statute  of  the  9th  year  of  the 
reign  of  King  George  the  Second,  intituled  <<  An  act  to  restrain  the 
disposition  of  lands,  whereby  the  same  become  inalienable." 

JSyleij  Serjt.,  for  the  next  of  kin. — It  is  submitted  that  this  bequest 
is  void,  by  reason  of  the  statute  of  mortmain,  9  G.  2,  c.  86.  The 
subject-matter  of  the  bequest,  is,  shares  in  an  unincorporated  joint- 
stock  banking  company, — an  ordinary  copartnership  in  all  respects 
but  two,  viz.  the  provisions  as  to  survivorship,  and  as  to  the  liability 
of  the  shares  to  be  dealt  with  as  personalty.  The  question  arises 
upon  the  1st  and  3d  sections  of  the  statute.  The  1st  section  re- 
cites, that  <«  gifts  or  alienations  of  lands,  tenements,  or  hereditaments 
in  mortmain  are  prohibited  or  restrained  by  Magna  Charta  and  divers 
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other  wholesome  laws,  as  prejudicial  to  and  against  the  ^common 


utility ;  nevertheless  this  public  mischief  has  of  late  greatly  in- 
creased by  many  large  and  improvident  alienations  or  dispositions  made 
by  languishing  or  dying  persons,  or  by  other  persons  to  uses  called 
charitable  uaeSy  to  take  place  after  their  deaths,  to  the  disherison  of 
their  lawful  heirs ;"  and  for  remedy  thereof,  enacts  «« that  no  manors, 
lands,  tenements,  rents,  advowsons,  or  other  hereditaments,  corporeal 
or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chat- 
tels, stocks  in  the  public  funds,  securities  for  money,  or  any  other  per- 
sonal estate  whatsoever,  to  be  laid  out  or  disposed  of  in  the  purchase 
of  any  lands,  tenements,  or  hereditaments,  shall  be  given,  granted, 
aliened,  limited,  released,  transferred,  assigned,  or  appointed,  or  any 
ways  conveyed  or  settled  to  or  upon  any  person  or  persons,  bodies  poli- 
tic or  corporate,  or  otherwise,  for  any  estate  or  interest  whatsoever,  or 
any  ways  charged  or  encumbered,  by  any  person  or  persons  whatsoever, 
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ia  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever, — anless 
such  gift,  conveyance^  appointment,  or  settlement  of  any  such  lands, 
tenements,  or  hereditaments,  snm  or  sums  of  money,  or  personal  estate 
(other  than  stocks  in  the  public  funds),  be  and  be  made  by  deed 
indented,  sealed,  and  delivered  in  the  presence  of  two  or  more  credible 
witnesses,  twelve  calendar  months  at  least  before  the  death  of  such 
donor  or  grantor  (including  the  days  of  execution  and  death),  and  be 
enrolled  in  His  Majesty's  High  Court  of  Chancery  within  six  calendar 
months  next  after  the  execution  thereof;  and  unless  such  stocks  be 
transferred  in  the  public  books  usually  kept  for  the  transfer  of  stocks, 
six  calendar  months  at  least  before  the  death  of  such  donor  or  grantor 
(including  the  days  of  the  transfer  and  deiath),  and  unless  the  same  be 
made  to  take  effect  in  possemon  for  the  charitable  use  intended,  imme- 
diateltf  from  the  making  thereof j  and  be  without  any  power  of  revoca- 
tion, reservation,  trust,  '''condition,  limitation,  clause,  or  agree-  r^-i  aa 
ment  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  '- 
any  person  or  persons  claiming  under  him."  And  the  3d  section 
smites  with  sentence  of  absolute  nullity  <<  all  gifts,  grants,  conveyances, 
appointments,  assurances,  transfers,  and  settlements  whatsoever,  of  any 
lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  encumbrance  affecting  or  to  affect  any 
lands,  tenements,  or  hereditaments,  or  of  any  stock,  money,  goods,  chat- 
tels, or  other  personal  estate,  or  securities  for  money,  to  be  laid  out  or  dis- 
posed of  in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  or 
^f  any  e$tate  or  intere$t  therein^  or  of  any  charge  or  encumbrance  affect- 
ing or  to  affe^  the  samCy  to  or  in  trust  for  any  charitable  uses  whatso- 
ever, which  shall  at  any  time  be  made  in  any  other  manner  or  form 
than  by  this  act  is  directed  and  appointed."  These  words  are  as 
large  and  comprehensive  as  language  can  make  them.  What  was  this 
testator  dealing  with?  He  was  a  member  of  a  copartnership  pos- 
sessing freehold  and  copyhold  lands,  and  having  moneys  laid  out  on 
mortgage  of  land.  There  have  been  many  decisions  upon  this  statute : 
and  the  balance  of  authority  will  be  found  greatly  in  favour  of  the  next 
of  kin.  [Jbrvis,  C.  J. — The  Vice-Chancellor  of  England  held  these 
shares  to  be  within  the  act.(a)  Mere  charitable  use  is  not  the  test.] 
It  is  impossible  to  say  that  this  bequest  does  not  fall  within  the  very 
words  of  the  act:  it  is  equally  clear  that  it  is  within  the  mischief  which 
the  act  was  designed  to  remedy.  [Williams,  J. — The  object  of  the 
statute  has  long  been  lost  sight  of.  It  was  settled  many  years  ago  that 
money  produced  by  the  sale  of  land  is  within  the  act.]  In  Tomlinson 
tr.'  Tomlinson,  9  l^eavan,  459,  canal  shares,  which,  by  act  of  paHiamenty 
^were  declared  to  be  personal  estate,  and  transmissible  as  such,  r^-i  a^ 
were  held  by  Sir  John  Leach,  M.  R.,  to  be  within  the  act.  In  '- 
Howse  t^.  Chapman,  4  Yes.  542,  a  specific  disposition  by  will,  in  trust 

(a)  Mjan  v.  Perigal,  16  Simoni,  638. 
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to  Bell,  and  in  the  first  place  pay  debts,  legacies,  and  charges  of  probatW 
and  execution  of  the  trust,  and  in  the  next  place,  that  the  residue  of  the 
monej  be  appropriated  to  the  improvement  of  the  citj  of  Bath,  was 
held  void  by  the  statute  9  G.  2,  c.  86,  as  to  a  navigation  share, — ^which, 
being  real  estate,  went  to  the  heir, — ^and  as  to  money  on  real  securities, 
as,  mortgages,  turnpike-bonds,  and  commissioners'  bonds  for  the  improve* 
ment  of  the  city  of  Bath, — ^which  went  to  the  next  of  kin.  In  Baxter, 
app.,  Brown,  resp.,  7  M.  &  G.  198  (E.  0.  L.  R.  vol.  49),  8  Scott,  N.  R. 
1019,  'per  nom.  Baxter,  app.,  2Tewman,  resp..  A.,  B.,  C,  and  D.  joined 
in  a  partnership  to  work  a  fulling-mill.  Money  was  subscribed  by  all 
the  partners ;  with  part  of  which  freehold  land  was  bought,  which  was 
conveyed  to  A.  and  B.  in  fee ;  with  other  part  a  mill  was  build  on  the 
land,  and  machinery  for  the  mill  was  purchased.  By  a  partnership 
deed,  executed  by  A.,  B.,  C,  and  D.,  the  trusts  of  the  land,  mill,  &c., 
were  declared  to  be  (among  other  things)  that  A.  and  B.  should  stand 
seised  and  possessed  of  all  the  estates,  property,  goods,  &c.,  upon  trust 
for  the  benefit  of  themselves  and  their  partners  as  part  of  their  partner- 
ship joint-stook  in  trade.  There  was  a  provision  in  the  deed  that  A. 
and  B.  might  borrow  money  upon  mortgage  of  the  stock,  property, 
estates,  &c.,  belonging  to  the  copartnership ;  and  it  was  declared  that 
the  land,  mill,  &c.,  %hould  be  deemed  and  ameidered  Mj  or  in  the  nature 
ofy  personcU  eetate^  and  not  real  estate,  and  be  held  in  trust  for  the 
partners  as  part  of  their  partnership  stock  in  trade.  It  was  held  that 
each  partner  had  an  interest  in  the  realty  corresponding  with  the 
*1021  ^°^^^^^  of  shares  held  by  him  in  the  ^partnership.  Tindal,  G. 
■^-^  J.,  in  delivering  the  judgment  of  the  court,  there  says  :(a)  «  That 
the  claimants  took  no  legal  interest  in  the  real  property,  is  placed 
beyond  doubt.  The  freehold  land  purchased  with  the  money  contributed 
by  the  several  claimants  and  by  other  shareholders,  was  conveyed  to 
trustees,  <  unto  and  to  the  use  of  them,  their  heirs  and  assigns,  abso- 
lutely;' the  trusts  subject  to  which  the  trustees  were  seised,  being 
declared  by  the  copartnership  deed  subsequently  executed  by  the 
trustees  and  the  several  members  of  the  copartnership  thereby  created. 
It  us  undoubtedly  true,  as  was  urged  at  the  bar,  that  the  trusts  declared 
by  the  copartnership  deed  are  such  as  that  a  court  of  equity  would  deal 
with  the  real  property  as  personalty,  so  far  as  was  necessary  to  carry 
the  intention  of  this  trading  copartnership  into  execution.  In  general, 
there  can  be  no  question  but  that  for  all  purposes  necessary  to  efiectuate 
the  intention  of  the  parties,  personal  estate  may  be  considered  as  real, 
and  real  as  personal,  by  a  court  of  equity ;  as  in  the  ordinary  instance 
of  money  agreed  or  directed  to  be  laid  out  in  land ;  and  so  in  the 
instance  of  a  real  estate  under  an  absolute  trust  or  direction  to  sell : 
and  against  this  rule  our  decision  in  the  present  case  will  not  in  any 
manner  militate.    But,  notwithstanding  this  acknowledged  doctrine  of 

(a)  7  M.  A;  0.  213  (E.  C.  L.  R.  voL  40),  S  Soott,  K.  R.  1088. 
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the  court  of  equity,  no  one  can  deny  that  the  land  still  remains  land, 
and  nothing  else ;  and  there  is  no  authority  or  decision,  that,  for  the 
collateral  purpose  of  giving  a  vote,  irhich  has  no  bearing  upon  or 
reference  whatever  to  the  objects  of  the  deed  of  copartnership,  the 
right  of  the  cestui  qtte  trust  should  not  remain  just  as  it  would  have 
been  without  such  declaration  of  trusts.  For,  as  to  the  declaration  by 
the  copartners  in  the  deed,  <  that  the  lands  and  buildings  shall  be  deemed 
and  considered  as  or  in  the  nature  *of  personal  estate,  and  not  r-i^-ir^o 
real  estate,'  we  think  the  generality  of  these  words  must  neces-  '- 
sarily  be  limited  by  the  subject-matter  of  the  trusts  declared  by  the 
deed,  and  that  they  can  extend  no  further  than  the  object  and  purposes 
of  the  deed  require."  [WilIiIAMS,  J. — It  has  long  been  settled  that 
terms  for  years  are  within  the  statute :  therefore,  real  or  personal  is 
not  the  test.]  In  Custance  v.  Beardshaw,  4  Hare,  815,  it  was  held  by 
Sir  J.  WiGRAM,  that  the  shares  of  a  deceased  partner  in  the  freehold 
and  copyhold  estates  of  the  partnership,  is  not  personal  estate,  for  the 
purpose  of  being  included  in  the  value  or  amount  in  respect  of  which 
probate  duty  is  payable.  What  is  the  interest  which  a  shareholder  in 
a  copartnership,  whether  incorporated  by  charter  or  by  act  of  parlia- 
ment, has  to  convey  when  he  parts  with  his  shares  ?  An  interest  in 
land,  if  the  corporation  is  possessed  of  lands,  is  conveyed  by  every 
transfer  of  shares.  Upon  the  dissolution  of  the  corporation,  the  share- 
holders may  become  tenants  in  common.  [JxRVis,  0.  J. — It  has  been 
decided, — ^in  Walker  v.  Richardson,  2  M.  &;  W.  882, f — ^that,  where 
lands  are  already  in  mortmain  (being  vested  in  an  ecclesiastical  corpo- 
ration), a  lease  of  such  lands  to  charitable  uses  is  not  within  the  statute 
9  G.  2,  c.  86.]  That  aids  the  argument.  The  other  side  will  rely  upon 
Thompson  v.  Thompson,  1  Ciollyer,  0.  0.  881,  where  it  was  held  that 
the  shares  in  The  London  Gas-Light  and  Ooke  Company, — a  company 
incorporated  by  act  of  parliament, — are  not  within  the  statute  of  mort- 
main. Vice-chancellor  Knioht  Brucb  there  says, — <<  The  question  is, 
whether,  upon  a  just  interpretation  of  the  whole  of  the  act  of  6.  2, 
without  regarding  the  title,  which  I  do  not  regard  for  this  purpose, — 
whether,  upon  a  just  and  rational  collection,  from  the  language  of  the 
*body  of  the  act,  of  its  intention,  it  is  a  sound  construction  of  r^-t^A 
thia  statute  to  say  that  the  expressions  <  lands,  tenements,  or  ^ 
hereditaments,'  or  <  charge  or  encumbrance  affecting  lands,  tenements, 
or  hereditaments,'  or  <  estate  or  interest  therein,'  as  used  in  it,  are 
words  properly  applicable  to  a  subject  of  this  description.  I  am  of 
opinion  that  they  are  not ;  and,  without  saying  (nor  is  it  necessary  to 
say,  and  I  hardly  understand  what  the  expression  means)  whether  this 
property  is  pure  personal  estate  or  not,  I  am  of  opinion,  without  any 
doubt,  that  it  is  property  not  falling  within  the  range  of  any  of  the 
expressions  contained  in  the  statute  9  G.  2,  c.  86,  according  to  a  just 
iQterpretation  of  the  language  of  that  act."  That  is  exactly  what  is 
VOL.  XI.— 12  H  2 
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now  contended  for.  The  policy-holders  in  March  v.  The  Attomej- 
General,  5  Beavan,  433,  were  not  members  of  the  corporation.  Hilton 
V.  Giraud,  1  De  Gez  &  Smale,  183,  was  the  case  of  shares  in  the  Lon- 
don and  the  West  India  dock  companies,  which  were  properly  held  not 
to  be  within  the  statute.  Sparling  v.  Parker,  9  Beavan,  450,  and  Asbton 
V,  Lord  Langdale,  20  Law  Jonrn.,  N.  S.,  Chan.  234,  are,  in  reality,  the 
only  cases  which  are  adverse  to  this  argument :  bat  the  decision  in  the 
latter  case  proceeded  entirely  upon  the  authority  of  the  former.  Walker 
V.  Milne,  11  Beavan,  507,  and  that  class  of  cases,  are  well  explained  by 
TiNDAL,  G.  J.,  in  Baxter,  app.,  Newman,  resp.,  8  Scott,  N.  R.  1035, 
7  M.  &  G.  216.  Speaking  of  Bligh  t;.  Brent,  2  Y.  &  C.  268,  his 
lordship  says :  <(  We  think  it  sufficient  to  advert  to  a  broad  ground  of 
distinctioa  between  that  case  and  the  present.  In  the  case  referred  to, 
the  company,  that  of  the  Chelsea  Water  Works,  was  a  corporation 
created  by  act  of  parliament,  and  charter  from  the  crown,  of  which  the 
^^^.^  individual  shareholders  were  corporators.  The  whole  '*'of  the 
^  real  property  was  vested  in  a  corporation  aggregate,  who  had  the 
sole  management  and  control  thereof,  having  power  to  convert  it  into 
personalty,  or  back  again  into  realty,  at  their  free  pleasure ;  the  indivi- 
dual corporators  having,  as  individuals,  no  more  interest  in  the  freehold 
than  perfect  strangers,  and  no  interest  in  the  surplus  profits  of  the 
concern,  until  they  actually  arose."  That  is  an  express  and  clear 
distinction  between  shares  in  a  corporation  and  shares  in  an  unincor- 
porated company. 

O&wUngj  contrtl. — The  bequest  is  valid.  These  bank  shares  are  not 
an  <<  estate  or  interest  in  land,"  or  a  <<  charge  or  encumbrance  affecting 
lands,"  &c.,  within  the  meaning  of  the  statute.  The  object  of  the 
statute  was,  to  place  certain  restraints  upon  the  alienation  of  land. 
The  prohibition  is  absolute  as  to  lands,  and  as  to  moneys  to  be  laid  out 
in  the  purchase  of  land.  A  <<  share"  is  nothing  more  than  a  subscriptioa 
by  an  individual  to  a  common  fund,  over  which  common  fund  the  share- 
holder has  no  control  as  an  individual :  all  the  right  he  has  depends 
upon  contract.  By  the  terms  of  the  trust  deed  of  this  banking  com- 
pany, the  legal  estate  in  the  lands  belonging  to  the  company,  or  which 
is  held  by  them  as  mortgagees,  is  in  the  trustees :  the  whole  manage- 
ment of  the  concern  is  exclusively  confided  to  the  directors,  subject 
only  to  the  control  of  a  general  meeting  of  the  shareholders.  A  judg- 
ment against  an  individual  shareholder  would  not  affect  any  property 
of  the  company :  all  that  could  be  taken  under  it  would  be  the  shares. 
In  March  v.  The  Attorney-General,  5  Beavan,  433,  441,  Lord  Lang- 
bale,  M.  B.,  says :  <^  The  grantees  of  the  policies  contract  for  a  sum 
of  money  to  be  paid  on  a  future  event.  Whatever  may  be  the  property 
possessed  by  the  grantors,  *the  grantees  have  not,  by  their  con- 
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equally  apply  to  these  shares.    In  the  case  of  an  ordinary  partnership. 
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each  is  agent  for  the  others.  It  is  not  so  in  the  case  of  joint-stock 
companies :  Bramah  v.  Roberts,  8  N.  G.  963,  5  Scott,  172.  The  case 
of  Baxter,  app.,  Newman,  resp.,  8  Scott,  N.  R.  1019,  7  M.  &  G.  198, 
was  a  case  of  partnership :  each  member  had  a  control  over  the  trustee. 
In  the  case  of  Bligh  v.  Brent,  it  was  distinctly  decided  that  real  pro- 
perty held  for  the  purposes  of  a  trading  company,  is,  in  equity,  to  be 
deemed  in  the  nature  of  personal  estate,  although  the  company  is  a 
corporation,  and  the  shares  are  assignable.  That  case  was  recognised 
and  treated  as  clear  law,  in  Humble  v.  Mitchell,  11  Ad.  k  E.  205,  3  P. 
k  D.  141 :  and  no  distinction  is  made  between  corporated  and  unincor- 
porated companies.  In  The  Attorney-General  v.  Giles,  5  Law  Journ., 
N.  S.,  Chan.  44,  East  India  stock  was  held  not  to  be  within  the  statute. 
The  Master  of  the  Rolls  (Lord  Lanodale)  in  the  course  of  his  judgment 
mentions  Howse  t^.  Chapman,  4  Yes.  542,  but  he  evidently  does  not 
consider  it  as  a  binding  authority.  Tomlinson  v.  Tomlinson,  9  Beavan, 
459,  was  not  cited  in  Sparling  v.  Parker,  9  Beavan,  450,  which,  it  is 
admitted,  is  strongly  in  the  defendant's  favour.  But  it  was  cited  in 
Walker  t;.  Milne,  11  Beavan,  507,  and  in  Ashton  v.  Lord  Langdale,  20 
Law  Journ.,  N.  S.,  Chan.  234.  Lord  Langdalb  says,  in  Sparling  v. 
Parker :  <<  A  shareholder  in  one  of  these  companies,(a)  whether  ineorpo- 
rated  or  netj  has  a  right  to  receive  the  dividends  payable  on  his  share,— 
t.  €•  a  right. to  his  just  proportion  of  the  profits  arising  from  the  employ- 
ment of  the  ^joint-stock,  consisting  partly  of  land ;  and  he  has  p^.  ^,. 
also  a  right  to  assign  his  share  for  value ;  but,  whilst  he  continues  ^ 
to  hold  his  shares,  he  has  no  interest  or  separate  right  to  the  land,  or 
any  part  of  it.  He  is,  indeed,  interested  in  the  employment  of  the 
land,  but  he  cannot  proceed  against  the  land  directly  for  anything 
which  is  due  to  him,  or  make  any  part  of  the  land  his  own,  for  the 
purpose  of  satisfying  any  demand  which  he  may  have  as  shareholder. 
He  is  not  in  the  situation  of  a  mortgagee  who  has  a  direct  interest  in 
the  land,  which  he  may  make  absolutely  his  own  by  foreclosure ;  or  of 
a  tenant  in  common,  or  joint-tenant,  who  may  make  a  part  of  it  his 
own  in  severalty ;  and  if,  upon  a  dissolution  or  determination  of  the 
joint  concern,  he  can  become  an  owner  of  any  part  of  the  land,  it  is 
only  upon  a  new  transaction,  and  by  acquiring  a  new  title,  as  purchaser. 
The  courts  have  held,  that,  if  a  man  directs  land  to  be  sold,  and  the 
produce  applied,  either  by  itself  or  as  part  of  a  mixed  fund,  in  pay- 
ment of  legacies  to  charities,  the  legacies,  so  far  as  their  payment  is 
made  to  depend  on  the  produce  of  the  real  estate,  must  fail,  as  being 
contrary  to  the  intent  and  policy  of  the  mortmain  act ;  and  marshalling 
is  not  allowed.  But  no  case  has  determined  that  such  shares  as  those 
now  in  question  are  within  the  meaning  of  the  act ;  and,  on  the  whole, 
I  am  of  opinion  that  a  shareholder  in  such  joint-stock  companies  as 
those  which  are  now  under  my  consideration,  is  not,  in  that  character 

(a)  6as4ight  and  dock  oompamea. 
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or  right,  entitled  to  any  such  estate  or  interest  in  land  as  falls  within 
the  true  intent  and  meaning  and  the  operation  of  the  mortmain  act  of 
George  2."  The  same  learned  judge  follows  the  same  course  in  the 
subsequent  case  of  Walker  v.  MUne.  <<It  is  true/'  he  there  8a7S9(a) 
<nhat  mj  opinion  (5)  was  expressed  without  any  knowledge  or  recollec- 
*10R1  ^^^^  ^^  ^^^  decision  in  Tomlinson  v.  Tomlinson.    "^If  I  had  been 

^  aware  of  it  at  that  time,  I  do  not  think  that  it  would  have  led 
to  any  different  result."  Hilton  v.  Giraud,  1  De  G.  &  S.  183,  was 
decided  upon  the  authority  of  Sparling  t;.  Parker.  It  was  the  case  of 
an  incorporated  company ;  and,  if  that  makes  any  difference,  it  will  bd 
less  in  the  defendant's  favour  than  it  otherwise  would  have  been. 
Ashton  V.  Lord  Langdale,  20  Law  Journ.,  N.  S.,  Chan.  234,  is  a  very 
strong  case.  All  the  authorities  upon  the  subject  are  there  referred 
to :  and  it  was  held  that  shares  in  an  unincorporated  banking  company, 
which  was  authorized  to  hold  lands  by  way  of  mortgage,  and  might 
have  had  interests  in  lands,  and  which  had  been  constituted  by  deed  of 
settlement,  under  which  the  shares  were  declared  to  be  personal  estate, 
— were  not  within  the  statute  of  mortmain.  Yice-Chancellor  Ei7IGHT 
Bruce  there  s&ys :  <<  I  do  not  understand  that  any  case  has  been  decided 
since  Sparling  v.  Parker,  at  variance  with  it,  or  that  any  case  has  been 
decided  since  Walker  v.  Milne,  at  variance  with  it.  A  great  deference 
is  certainly  due  to  those  cases,  but  they  are  not  necessarily. binding  on 
the  court.  If,  then,  I  should  have  a  strong  and  undoubting  opinion 
that  they  are  erroneous,  I  ought  to  decide  otherwise  than  in  conformity 
with  them.  But  I  have  not  such  an  opinion.  On  the  contrary,  if  the 
case  had  now  come  before  me  for  the  first  time,  clear  of  all  decisions, 
I  should  decide  respecting  the  canal  and  railway  shares  as  Lord  Lakq- 
DALE  has  done.  Then,  as  to  the  shares  in  the  banking  company.((;)  It 
is  contended  that  they  are  within  the  act,  because  land  may  be  acquired 
for  the  offices  for  carrying  on  the  business  of  the  company,  or  for 
♦1091  ^^^®^*'^®'**>  ^^  ^^  *respect  of  bad  debts.     This  kind  of  property, 

■■  however,  is  not  the  object  of  the  formation  of  the  company 
which  is  merely  a  trading  society.  I  think  that  it  is  a  reasonable  con- 
struction that  such  shares  should  not  be  held  obnoxious  to  it,  merely 
from  the  fortuitous  possession  of  real  estate."  And,  after  referring  to 
the  1st  and  Sd  sections  of  the  act,  the  learned  judge  concludes :  ''  I 
think  that  it  would  not  be  a  reasonable  interpretation  of  this  act  to 
say  that  these  shares  are  an  estate  or  interest  in  land,  under  the  words 
which  I  have  mentioned.  I  regard  the  case  which  has  been  cited  (c2) 
with  great  respect :  but  I  cannot  agree  with  such  an  extended  construc- 
tion."    In  Curling  v.  Flight,  2  Phillips,  617,  Lord  Cottbnham  says : 

•  (o)  11  Beavan,  518.  (5)  In  Sparling  v.  Parker. 

(c)  The  Manchester  and  Lirerpool  District  Banking  Company,  oonstitnted  by  a  deed  of  settle- 
ment»  under  which  the  shares  were  declared  to  be  personal  estate,  and  under  which  the  direoton 
were  authorized  to  invest  money  on  the  mortgage  of  real  estate. 

{d)  Myers  v.  Perigal,  before  Sir  L.  Shadwbll,  V.  C,  16  Simons,  533. 
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« The  cases  have  sufficiently  established  that  a  purchase  of  shares  in 
such  concerns  (a)  is  something  very  different  from  a  purchase  of  the 
land,  or  of  a  share  in  the  land,  in  which  they  are  carried  on."  If  this 
were  res  integra^  and  the  object  only  of  the  act  were  to  be  looked  at, 
the  shares  in  question  clearly  could  not  be  held  to  be  withip  it.(6) 

ByUsy  Serjt.,  in  reply. — The  court  will  not  marshal  assets  for  the 
purpose  of  giving  effect  to  charitable  bequests:  The  Philanthropic 
Society  t^.  Kemp,  4  Beavan,  581.  There,  a  testatrix  bequeathed 
legacies  to  charities  and  to  individuals,  and  she  directed  her  charity 
legacies  to  be  paid  <<  out  of  her  ready  money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal  chattels,  and  effects,  and  not 
from  the  proceeds  of  her  leasehold  or  real  estates ;"  and  she  charged 
her  leasehold  estates,  in  addition,  with  the  payment  of  her  debts, 
fiineral  and  testamentary  expenses,  and  legacies  not  given  to  charities. 
The  pure  personalty  was  insufficient  to  pay  the  debts,  &c.,  and  all  the 
legacies.  *It  was  held,  that  the  charity  legacies  failed  in  the  i-^-i-iq 
proportion  of  the  mixed  personalty  to  the  pure  personalty.  The  *- 
like  was  held  in  Sturge  v.  Dimsdale,  6  Beavan,  462.  An  interest  in 
an  easement  is  within  the  statute :  Negus  v.  Coulter,  1  Ambler,  867. 
That  was  the  case  of  a  grant  by  the  crown  of  the  right  to  lay  chains 
m  part  of  the  Thames,  to  moor  ships ;  and  it  was  held  to  be  an  inte- 
rest in  land,  and  within  the  statute.  That  these  shares  may  be  taken 
under  an  extent,  or  charged  in  execution  at  the  suit  of  a  creditor,  is 
dear:  1  &  2  Vict.  c.  110,  s.  14.(c) 
The  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor : — 
"This  case  has  been  argued  before  us  by  counsel:  we  have  con- 
sidered it,  and  are  of  opinion  that  the  said  bequest  made  by  the  said 
will  of  the  said  testator  Timothy  Myers,  of  his,  the  said  testator's, 
shares  in  the  Durham  and  Northumberland  District  Bank,  from  and 
after  the  decease  of  his  wife,  Ann  Myers,  in  his  will  named,  is  a  legal 
bequest  within  the  statute  of  the  ninth  year  of  the  reign  of  King 
Qeorge  the  Second,  intituled  <  An  act  to  restrain  the  disposition  of 
lands,  whereby  the  same  become  inalienable.'     <<  John  Jeryis. 

<(  C.  Cresswell. 
«  E.  V.  Williams. 
"T.N.  TALrouRD."(d) 

(a)  A  mining  eompany.  (h)  See  Bnokeridge  «.  Ingram,  2  Yes.  jon.  652. 

(e)  And  see  3  A  4  Yiet.  e.  82, 1. 1. 

{d)  Lord  St.  LsoNABDg,  0.,  on  the  Ist  of  December,  1852,  decided  in  conformity  with  the  opinion 
of  thii  eoart,  reyersing  the  decree  of  the  Yicc-Chaneellor  of  England,  Sir  L.  Sbadwbll.  See  16 
Simou,  533. 

Sham  in  bank  and  other  corporations,  with  in  a  corporation  of  any  kind  as  a  tr^smissiblo 

a  capital  apportioned  in  shares  assignable  for  and  assignable  franchise  of  the  personal  kind, 

pablie  aeeommodation,  but  holding  real  estate,  giving  the  proprietor  a  right  to  his  proporUon 

an  noTortheleis  personal  property,  and  this  is  of  the  profits  in  money,  in  the  shape  of  annual 

the  general  doctrine  of  American  law :  8  Kent  diyidends,  and  to  a  retam  of  his  capital  in 

Com.  340,  note;  See  Price  v.  Price,  6  Dana,  107.  money  upon  dissolution  or  expiration  of  the 

It  sares  confusion  to  eoniider  a  share  of  stock  charter :  James  v.  Woodruff,  2  Denio,  674. 
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♦Ill]    *HELSHAM  ».  BLACKWOOD  and  Another.    J«n«  18. 

A  declaration  for  a  libel  imputing  to  an  oflBcer  in  the  army,  that  he  had  been  guilty  of  mnrderf 
in  killing  hii  opponent  in  a  duel ;  and  farther  alleging  that  the  duel  was  supposed  to  hvn 
been  fought  under  eircamstances  revolting  to  the  ordinary  notions  of  honour, — ^is  not  antwered 
by  a  plea  alleging  merely  that  the  plaintiff  killed  his  antagonisty  and  was  tried  for  murder, 
and  acquitted:  the  defendant  wae  bound  to  justify  also  the  matter  of  aggravation. 

Semble,  that  a  replieation  eetting  up  the  acquittal  of  the  plaintiff,  by  way  of  estoppel,  would 
be  bad. 

This  was  an  action  on  the  case  for  a  libel. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of 
the  committing  by  the  defendants  of  the  several  grievances  therein* 
after  mentioned,  was  a  person  of  good  name,  credit,  and  reputation, 
and  deservedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons : 
That,  before  and  at  the  time  of  the  committing  by  the  defendants  of 
the  grievances  thereinafter  mentioned,  the  plaintiff  was  a  captain  in 
one  of  Her  Majesty's  regiments  of  militia:  Yet  that  the  defendant, 
well  knowing  the  premises,  but  contriving  and  maliciously  intending  to 
injure  the  plaintiff,  and  to  bring  him  into  public  scandal  and  disgrace, 
theretofore,  to  wit,  on  the  1st  of  December,  1850,  falsely  and  inali- 
ciously  did  publish,'  and  cause  and  procure  to  be  published,  of  and 
concerning  the  plaintiff,  in  a  certain  magazine  called  <<  Blackwood's 
Edinburgh  Magazine,"  a  certain  false,  scandalous,  malicious,  and  de- 
famatory libel  of  and  concerning  the  plaintiff,  containing  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matters  following,  of 
and  concerning  the  plaintiff,  that  is  to  say : — «<  We  ourselves  were  pre- 
sent at  a  remarkable  trial  for  duelling  about  eighteen  or  twenty  years 
ago,  at  the  Old  Bailey,  before  the  late  excellent  and  very  learned 
Baron  Baylet  ;  on  which  occasion  he  also  laid  down  the  rule  of  law 
respecting  duelling  with  uncompromising  firmness  and  straightforward- 
ness. This  was  the  case  of  Captain  Helsham  (meaning  the  plaintiff), 
who  had  shot  Lieutenant  Growther  in  a  duel  at  Boulogne  (meaning 
Boulogne,  in  the  republic  of  France).    There  were  rumours  of  foul  play 
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having  been  practised ;  and  a  "^cle^gyman,  a  brother  of  the  do 


ceased,  made  strenuous  and  persevering  efforts  to  bring  Captain 
Helsham  (meaning  the  plaintiff)  to  trial.  The  latter  (meaning  the 
plaintiff)  continued  for  some  time  after  the  duel  in  France,  though 
anxious  to  return  to  England :  and,  after  (as  we  have  -heard)  taking 
the  opinion  of  a  well-known  counsel  at  the  criminal  bar,  who  advised 
him  (meaning  the  plaintiff)  that  he  (meaning  the  plaintiff)  could  not  bo 
tried  in  this  country  for  a  duel  fought  in  a  foreign  country  not  under 
the  British  crown,  he  (meaning  the  plaintiff)  came  to  England,  where 
he  (meaning  the  plaintiff)  was  instantly  arrested  under  the  statute  9 
G.  4,  c.  81,  B.  87,  which  bad  been  passed  two  or  three  years  pre- 
viously, viz.,  in  1828,  and  must  have  altogether  escaped  the  notice  of 
the  counsel  in  question.    That  act  authorizes  the  trial  in  England  of 
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any  British  anbjeot  charged  with  having  committed  any  murder  or 
manslaoghter  abroad,  whether  within  or  without  the  British  dominions, 
as  if  such  crime  had  been  committed  in  England.  Captain  Helsham 
(meaning  the  plaintiff)  was  admitted  to  bail  to  meet  the  charge ;  and 
haying  duly  surrendered,  took  his  (meaning  the  plaintiff's)  place  at  the 
Old  Bailey  at  9  o'clock  on  Saturday  morning.  He  (meaning  the 
plaintiff)  was  a  middle-aged  man  of  gentlemanly  appearance;  his 
(meaning  the  plaintiff's)  features  indicating  great  determination  of 
character ;  but  they  wore  an  expression  of  manifest  anxiety  and  appre- 
hension, as  he  (meaning  the  plaintiff)  entered  the  dock,  and,  looking 
down,  beheld  immediately  beneath  him  (meaning  the  plaintiff)  the 
brother  of  the  man  whom  he  (meaning  the  plaintiff)  had  shot,  and 
through  whose  ceaseless  activity  he  (meaning  the  plaintiff)  was  then 
placed  on  trial  for  his  life  as  a  murderer :  and  he  (meaning  the  plain- 
tiff) was  to  be  tried  by  an  uncompromising  judge  (meaning  the  said 
Baron  Baylbt),  stern  and  exact  in  administering  the  law,  and  animated 
*by  pure  religious  spirit,  but  withal  thoroughly  humane.  Through-  r^ci-io 
out  the  whole  of  that  agitating  day,  the  prisoner  (meaning  the  '- 
plaintiff)  stood  as  firm  as  a  rock :  sometimes  his  (meaning  the  plaintiff's) 
arms  folded ;  at  others,  his  (meaning  the  plaintiff's)  hands  resting  on 
the  Bar ;  while  his  eyes  were  fixed  intently  on  the  judge,  the  witnesses, 
or  the  counsel,— every  now  and  then  glancing  with  gloomy  inqnisitive- 
ness  at  the  jury  and  the  judge.  His  (meaning  the  plaintiff's)  lips  were 
from  first  to  last  firmly  compressed.  It  teas  understood  that  the  counsel 
for  the  proHetUion  ufere  in  poeseeeion  of  a  damning  piece  of  evidence^ 
viz.,  that  the  prisoner  (meaning  the  plaintiff)  had  spent  nearly  the  whole 
ef  the  night  immediately  preceding  the  duel  in  practising  pistol  firing. 
However  the /act  might  be,  it  nevertheless  was  not  elicited  at  the  trial: 
and  probably  the  prisoner  (meaning  the  plaintiff),  who  had  been  pre- 
pared for  such  evidence  being  produced,  began,  on  finding  that  it  was 
not  so,  to  take  a  more  favourable  view  of  his  chances.  As  the  case 
stood,  however,  it  looked  black  enough  to  those  who  knew  the  law,  and 
the  character  of  the  judge  who  sat  to  administer  it.  That  venerable 
person  began  his  summing  up  to  the  jury  about  7  o'clock  in  the  even- 
ing: and  the  scene  can  never  be  effaced  from  our  memory.  The  court 
was  extremely  crowded.  The  lights  burned  brightly;  exhibiting  anxious 
faces  in  every  direction.  But,  what  a  striking  figure  was  the  central 
one, — ^that  of  the  prisoner !  (meaning  the  plaintiff.)  Immediately  over 
his  (meaning  the  plaintiff's)  head  was  a  mirror,  so  placed  as  to  reflect 
his  face  and  figure  vividly,  especially  to  the  jury.  A  few  moments 
after  the  judge  had  commenced  his  charge,  we  observed  the  ordinary 
of  Newgate  glide  into  court, — ^the  late  Rev.  Dr.  Cotton, — ^in  full  cano- 
niealfl,  and  with  flowing  white  hair,  having  a  picturesquely  venerable 
and  ominous  appearance,  and  take  his  seat  near  to,  but  a  little  rm-i'iA 
behiod,  the  ju^.   It  was  then  usual  *for  the  ordinary  to  be  pre-  ^ 
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sent  at  the  close  of  capital  cases,  in  order  to  add  a  solemn  <<  Amen"  to 
the  prayer  with  which  the  sentence  of  Death  concluded, — that  «  God 
would  have  mercy  on  the  soul*'  of  the  condemned.  <<  Gentlemen  of  the 
jury/'  commenced  Mr.  Baron  Baylby,  amidst  profound  silence,  «<  We 
have  heard  several  times,  in  the  course  of  this  trial,  of  the  law  of  ho7iour: 
but  I  will  now  tell  you  what  is  the  law  of  the  landy — which  is  all  that 
you  and  I  have  to  do  with.  It  is  this,  that,  if  two  persons  go  out 
with  deadly  weapons,  intending  to  use  them  against  each  other,  and  do 
use  them,  and  death  ensue,  that  is  murder, — wifful  murder."  He 
paused  for  a  moment,  as  if  to  give  the  jury  time  to  appreciate  the  dread 
significance  of  his  opening.  As  soon  as  he  had  uttered  the  last  two 
words,  Captain  Helsham's  (meaning  the  plainti£f's)  cheek  was  instanta- 
neously blanched.  We  were  eyeing  him  (meaning  the  plaintiff)  intently 
at  the  moment,  and  shall  never  forget  it.  He  (meaning  the  plaintiff) 
stood,  however,  with  rigid  erectness,  gazing  with  mingled  anger  and 
fear  at  the  judge,  whom  he  (meaning  the  plaintiff)  felt  to  be  uttering 
his  death-warrant,  and,  after  a  while,  bent  his  eyes  on  the  jury,  from 
whom  they  wandered  scarce  a  moment  during  that  momentous  summing 
up,— one  which  with  every  word  was  letting  fall  around  him  (meaning 
the  plaintiff),  as  he  must  have  felt,  the  curtain  of  death.  <<  The  law 
of  honour,"  said  the  judge,  towards  the  close  of  his  eharge,  <Ms  an 
imposture,  a  wicked  imposture,  when  set  against  the  law  of  the  land, 
and  the  law  of  God  Almighty, — claiming  the  right  to  take  away  human 
life.  I  tell  you,  who  sit  there  to  discharge  a  sworn  duty,  that  a  fatal 
duel  is  malicious  homicide;  and  that  is  toilful  murder.**  The  jury 
retired  to  consider  their  verdict ;  and  the  judge  at  the  same  time  quitted 
the  court,  till  his  presence  should  be  required  again.  Captain  Helsham 
(meaning  the  plaintiff),  however,  continued  standing  at  the  Bar,  almost 
"^motionless  as  a  statue.  After  a  prolonged  absence,  of  an  hour 
and  forty  minutes,  the  jury  returned  into  court.  The  prisoner 
(meaning  the  plaintiff)  eyed  them,  as  one  by  one  they  re-entered  their 
box,  with  a  solicitude  dismal  to  behold :  and  the  irrepressible  quivering 
of  his  upper  lip  indicated  mortal  agitation.  The  verdict,  however,  was, 
<<Not  guilty;"  on  which  the  prisoner  (meaning  the  plaintiff)  heaved  a 
heavy  sigh,  passed  his  hand  slowly  over  his  damp  forehead,  bowed 
slightly  but  rather  sternly  to  the  jury,  and  was  then  removed  from  the 
Bar,  and  released  from  custody.  When  the  verdict  was,  a  few  minutes* 
afterwards,  communicated  to  Baron  Baylby,  who  had  remained  in 
attendance  in  an  adjoining  room,  he  remarked,  gravely,  <<I  did  my 
duty.  It  is  well  for  Captain  Helsham  (meaning  the  plaintiff)  that 
the  verdict  is  as  it  is.  Had  it  been  the  other  way,  I  should  certainly 
have  left  him  (meaning  the  plaintiff)  for  execution."  In  that  case  the 
duellist  (meaning  the  plaintiff)  would  have  died  on  the  gallows  on  the 
ensuing  Monday  morning.  By  means  of  the  committing  of  which  said 
grievances  by  the  defendants,  the  plaintiff  had  been  and  was  greatly 
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mjured  in  his  said  good  name,  credit,  and  reputation,  and  brought  into 
public  scandal  and  disgrace,  and  had  been  and  was  shunned  and  avoided 
by  divers  persons,  and  otherwise  injured.  To  the  plaintiff's  damage  of 
50002.,  kc. 

Plea,  that,  before  the  committing  by  the  defendants  of  the  supposed 
grievances  in  the  declaration  mentioned,  or  any  part  thereof,  and  after 
the  passing  and  coming  into  operation  of  a  certain  statute  made  and 
passed  in  a  session  of  parliament  holden  in  the  ninth  year  of  the  reign 
of  His  late  Majesty  George  the  Fourth,(a)  heretofore  king  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  intituled  <<  An  act  for  conso- 
lidating aud  amending  the  statutes  in  England  relative  to  offences 
against  the  *person,"  to  wit,  on  the  Ist  of  April,  1829,  to  wit,  r^^^/» 
on  land  out  of  the  said  united  kingdom,  to  wit,  at  Boulogne  ^ 
aforesaid,  in  the  then  kingdom  of  France,  the  plaintiff,  then  being  a 
subject  of  his  said  then  Majesty,  did  feloniously,  wilfully,  and  of  his 
malice  aforethought,  shoot  off  and  discharge  at  and  against  one  Joseph 
Crowther,  then  being  a  subject  of  his  said  then  Majesty,  and  then  being 
a  lieutenant,  that  is  to  say,  the  said  Lieutenant  Crowther,  in  the  decla* 
ration  mentioned,  a  certain  pistol  then  loaded  with  gunpowder  and  lead, 
to  wit,  in  a  certain  duel  then  and  there  fought  by  and  between  the 
last-mentioned  person  and  the  plaintiff:  and  the  plaintiff  did  then  and 
there,  by  means  of  his,  the  plaintiff's,  so  as  aforesaid  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  shooting  off  and  discharging  such 
pistol  as  aforesaid,  so  loaded  as  aforesaid,  at  and  against  the  said  Joseph 
Crowther  as  aforesaid,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  give  unto  the  said  Joseph  Crowther  one  mortal 
wound,  of  which  said  mortal  wound  the  said  Joseph  Crowther  did  then 
and  there  die ;  and  in  manner,  and  by  the  means  aforesaid,  the  plain- 
tiff did  th^i  and  there  the  said  Joseph  Crowther  feloniously,  wilfully,  and 
of  his  n^alice  aforethought,  kill  and  murder,  to  wit,  in  the  said  duel : 
That  afterwards,  to  wit,  at  a  certain  session  of  oyer  and  terminer  of 
his  late  Majesty  King  William  the  Fourth,  late  King  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  duly  holden  at  Justice  Hall,  in 
Ae  Old  Bailey,  within  the  parish  of  St.  Sepulchre,  in  London,  to  wit, 
on  the  7th  of  October,  in  the  first  year  of  the  reign  of  his  said  late 
Majesty  King  William  the  Fourth,  before  John'  Crowder,  Esq.,  then 
mayor  of  the  city  of  London,  Sir  John  Baylbt,  knight,  then  one  of  the 
justices  of  his*  said  late  Majesty  King  William  the  Fourth,  assigned  to 
hold  pleas  before  the  same  King  himself,  that  is  to  say,  being  the  said 
judge  in  the  declaration  mentioned,  and  therein  described  as  Mr.  Baron 


^Baylby,  Sir  Johh  Bbbkakd  Bosanquet,  knight,  one  of  the 
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justices  of  the  said  late  King  William  the  Fourth  of  his  Court 

of  Common  Pleas,  and  others  their  fellows,  justices  of  the  said  late  King 

William  the  Fourth,  for  that  purpose,  and  according  to  the  statute  in 

(a)  9  0.  4,  0.  81,  8.  7. 
VOL.  XI.— 18  I 
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that  behalf,  assigned  by  letters-patent  of  the  said  King  William  the 
Fourth  made  under  the  Great  Seal  of  the  united  kingdom  of  Great 
Britain  and  Ireland, — it  was  duly  presented,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  by  the  oaths  of  divers,  to 
wit,  thirteen  good  and  lawful  men  of  the  city  aforesaid,  duly  qualified 
according  to  law,  then  and  there  sworn  and  charged  to  inquire  for  our 
said  then  lord  the  King  of  and  concerning  the  said  murder,  That  the 
now  plaintiff,  being  a  subject  of  our  late  sovereign  lord  George  the 
Fourth,  &c.  &c.  (setting  out  the  indictment) :  That  the  then  sheriffs  of 
the  said  city  of  London,  whose  names  were  to  the  defendants  unknown, 
were  thereupon  commanded  by  the  said  justices  in  and  at  the  said  ses- 
sion, that  they  did  not  omit,  by  reason  of  any  liberty  in  their  bailiwick, 
but  that  they  should  take  the  now  plaintiff,  if  he  should  be  found  in 
their  bailiwick,  to  answer  our  said  then  lord  the  King,  to  wit,  his  said 
late  Majesty  Song  William  the  Fourth,  concerning  the  premises  in  the 
said  indictment  mentioned ;  and  thereupon,  at  the  same  session  of  oyer 
and  terminer  of  our  said  then  lord  the  Sang,  to  wit,  on  the  9th  of  Octo- 
ber, 1830,  before  the  said  justices  above  named,  and  others  their  fellows, 
justices  aforesaid,  came  the  now  plaintiff  in  his  own  proper  person,  and 
pursuant  to  a  certain  recognisance  by  him  and  his  sureties  in  that  be- 
half before  then  entered  into,  he,  the  plaintiff,  having  been  duly  arrested 
by  his  body  by  the  said  sherifis,  under  the  aforesaid  statute,  and  by 
virtue  of  the  premises  in  that  behalf,  before  the  entering  into  the  said 
recognisance,  and  then  and  there  surrendered  himself  to  answer  the 
^1181  P^^°^^^^  aforesaid,  and  was  then  brought  to  the  bar  *there,  that 
-^  is  to  say,  in  Justice  Hall  aforesaid,  in  his  proper  person,  and  was 
then  and  there  committed  to  the  custody  of  certain  persons  then  being, 
and  as,  sheriffs  of  the  said  city  of  London:  That  such  proceedings 
were  thereupon  afterwards  duly  had  and  taken  upon  the  said  indictment, 
that  afterwards,  to  wit,  on  the  9th  of  October,  1880,  that  is  to  say, 
the  said  Saturday  in  the  said  supposed  libel  mentioned,  the  plaintiff,  in 
his  proper  person,  was  brought  into  the  said  Justice  Hall,  in  the  Old 
Bailey  aforesaid,  at  the  said  session  of  oy^r  and  terminer,  before  the 
said  Sir  John  Bayley  and  divers,  to  wit,  five  others  of  the  said  fellows, 
justices  of  the  said  late  King  William  the  Fourth,  and  was  then  duly 
tried  upon  the  said  indictment,  whether  he  was  guilty  of  the  murder  in 
the  said  indictment  mentioned  or  not,  by  divers,  to  wit,  twelve  men  of 
the  city  aforesaid,  sworn  to  recognise  on  their  oath  whether  the  plain- 
tiff was  so  guilty,  or  not :  That  the  case  of  the  plaintiff  on  the  trial 
looked  black  enough  to  those  who  knew  the  law  and  the  character  of  the 
judge,  that  is  to  say,  the  said  Sir  John  Batlet,  who  sat  at  Justice 
Hall  aforesaid  on  the  day  and  at  the  time  aforesaid,  to  administer  the 
law ;  and  that  the  said  Sir  John  Bayley  presided  at  the  said  trial,  and 
summed  up  the  case  to  the  jury :  That  the  said  Joseph  Crowther  in  the 
said  indictment  mentioned  was  and  is  the  said  Lieutenant  Crowther  in 
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the  declaration  mentioned :  That  there  were  and  existed,  before  and  up 
to  and  at  the  said  trial,  rumours  of  foul  play  having  been  practised,  to 
wit,  by  the  plaintiff,  to  wit,  by  reason  of  and  in  and  about  and  touching 
and  concerning  the  said  duel,  and  the  fighting  thereof  by  the  plaintiff: 
That  the  aforesaid  trial  of  the  plaintiff  for  the  offence  aforesaid,  was 
and  is  the  said  trial  in  the  supposed  libel  mentioned :  And  that  there- 
fore the  defendants,  at  the  said  time  when,  &c.,  committed  the  supposed 
grievances  in  the  declaration  mentioned,  as  they  lawfully  might,  for  the 
cause  aforesaid, — ^verification. 

^Beplication, — ^that  the  defendants  ought  not  to  be  admitted  p^-  -  ^ 
or  received,  in  their  said  second  plea,  to  aver  that  the  plaintiff  ^ 
did,  in  manner,  and  by  the  means,  and  at  the  time  in  the  said  second 
plea  alleged,  feloniously,  wilfully,  and  of  his  malice  aforethought,  kill 
and  murder  the  said  Joseph  Crowther,  because  he,  the  plaintiff,  said, 
that,  after  he,  the  plaintiff,  had  so  surrendered  himself  to  answer  the 
premises  in  the  said  indictment  mentioned,  and  was  brought  to  the  bar 
at  the  Justice  Hall  aforesaid,  in  his  proper  person,  and  was  committed 
to  the  custody  of  the  said  sheriffs  of  the  said  city  of  London,  in  manner 
and  form  as  in  the  said  second  plea  mentioned,  he,  the  said  plaintiff, 
having  heard  the  said  indictment  then  and  there  read,  said  that  he  was 
not  guilty  of  the  premises  aforesaid,  in  the  said  indictment  above  alleged 
and  charged  against  him,  and  concerning  that  for  good  and  ill  he  put 
himself  upon  the  country ;  and  John  Clark,  clerk  of  the  said  session 
of  oyer  and  terminer,  who  prosecuted  for  our  said  late  lord  the  king  in 
that  behalf,  did  the  like ;  therefore  the  sheriffs  of  the  said  city  of  Lon- 
don were  commanded  that  they  did  not  omit  by  reason  of  any  liberty 
in  their  bailiwick,  but  that  they  should  cause  to  come  before  the  said 
justices  of  our  said  late  lord  the  King,  and  others  their  fellows,  justices 
aforesaid,  in  the  said  second  plea  mentioned,  at  the  Justice  Hall  afore- 
said, on  Friday,  the  8th  of  October,  then  instant,  forty-eight  good  and 
lawful  men  of  the  city  aforesaid,  by  whom  the  truth  of  the  premises 
might  be  better  known  and  inquired  into,  and  who  had  no  affinity  to 
the  now  plaintiff,  to  recognise  upon  their  oath  whether  the  now  plaintiff 
was  guilty  of  the  murder  aforesaid,  or  not :  and  the  same  session  of 
oyer  and  terminer  of  our  said  late  lord  the  King  was  then,  by  the  said 
justices  of  our  said  late  lord  the  King,  adjourned  until  Friday,  the  8th 
day  of  the  same  month  of  October,  in  the  first  year  of  the  reign  of  our 
sidd  late  lord  the  King,  to  be  holden  at  the  Justice  *Hall  afore-  p^^  qa 
said ;  at  which  session  of  oyer  and  terminer  of  our  said  late  lord  ^ 
the  King,  holden,  by  the  said  adjournment,  at  the  Justice  Hall  aforesaid, 
on  the  said  Friday,  the  8th  of  October,  in  the  year  first  aforesaid, 
before  the  said  justices  of  our  said  late  lord  the  King  above  named,  and 
others  their  fellows,  justices  aforesaid,  came  as  well  the  said  John  Clark, 
who  prosecuted  for  our  said  late  lord  the  King  in  that  behalf,  as  the 
now  plaintiff  in  his  proper  person ;  and  the  jurors  of  the  said  jury  by 
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the  said  sheriffs  for  that  purpose  in  due  form  of  law  impanelled  and 
retornedy  to  wit,  &c.  (naming  them),  being  called,  came ;  who  being 
chosen,  tried,  and  sworn  to  speak  the  truth  of  and  concerning  the  pre- 
mises  in  the  said  indictment  Qientioned,  said,  upon  their  oath,  that 
the  now  plaintiff  was  not  guUty  of  the  premises  in  the  said  indictment 
above  alleged  and  charged  against  him,  as  he,  the  now  plaintiff,  in 
pleading,  for  himself  had  alleged :  upon  which  it  was  considered  and 
adjudged  by  the  court  there,  that  the  now  plaintiff,  of  the  premises 
afoyesaid,  in  the  indictment  aforesaid,  be  discharged  and  go  without 
day, — ^as  by  the  record  thereof  remaining  in  the  said  court  of  our  said 
late  lord  the  King,  reference  being  thereunto  hadj  would  more  fully 
and  at  large  appear :  and  this  the  plaintiff  was  ready  to  verify  by  the 
record ;  therefore  he  prayed  judgment  if  the  defendants  ought  to  be 
admitted  or  received,  against  the  said  record,  to  aver,  in  their  said 
second  plea,  that  the  plaintiff  did,  at  the  time,  in  the  manner,  and  by 
the  means  in  the  said  second  plea  alleged,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  kill  and  murder  the  said  Joseph  Crowther. 

To  this  replication,  the  defendants  demurred  specially,  assigning  for 
causes, — ^that  the  said  replication  is  pleaded  by  way  of  estoppel, — that 
the  plaintiff  in  and  by  the  said  replication  says  that  the  defendants 
ought  not  to  be  admitted  or  received  to  aver  that  the  plaintiff  did 
♦1911  '*'f^lo^o^^79  wilfully,  and  of  his  malice  aforethought,  kill  and 
-'  murder  the  said  Joseph  Crowther,  for  the  grounds,  causes,  and 
matters  therein  mentioned,  and  has  prayed  judgment  if  the  defendants 
ought  to  be  admitted  or  received,  against  the  said  supposed  record,  to 
aver  in  their  said  second  plea,  that  the  plaintiff  did,  at  the  time,  in  the 
manner,  and  by  the  means  in  the  said  second  plea  alleged,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  kill  and  murder  the  said  Joseph 
Crowther;  whereas  the  said  replication  ought  not  to  have  been  so 
pleaded,  and  ought  not  to  allege  that  the  defendants  ought  not  to  be 
admitted  or  received  as  therein  stated,  &;c. 

The  plaintiff  joined  in  demurrer. 

Peacock  (with  whom  was  Cowling)^  in  support  of  the  demurrer.(a) — 1. 
The  question  is,  whether  the  defendants  are  estopped  by  the  judgment 
of  acquittal,  from  showing  in  this  action  that  the  plaintiff  was  really 
guilty,  in  law,  of  the  crime  for  which  he  was  arraigned.  The  authori- 
ties upon  the  subject  are  abundantly  clear.  Thus,  in  Buller's  Nisi  Prius, 
246,  it  is  laid  down  that,  « Though  a  convictian  in  a  court  of  criminal 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as  foUows : — 

''  That  the  libel  in  the  declaration  resolyes  itself  into  a  charge  of  murder: 

"That  there  are  no  degrees  in  murder: 

"That  there  is  no  such  thing  known  to  the  law  as  a  'fair*  murder: 

"  That  there  can  be  no  such  distinction  as  a '  fair*  or  a  'foul'  duel,  where  it  ends  fatally ; 

"  That  it  is  no  good  replication,  to  set  up  by  way*  of  estoppel  the  alleged  acquittal  in  the 
criminal  court,  to  the  prosecution  in  which  the  defendants  were  neither  parties  nor  privies : 

**  That  the  yerdiot  and  judgment  relied  on  by  the  repUoation  were  ret  tnftr  alios  aclce,  and  9aa 
form  no  ground  of  estoppeL" 


11  COMMON  BENCH.    (2  J.  SCOTT.)  121 

jurisdiction  be  conclusive  evidence  of  the  fact,  if  it  afterwards  come  col- 
laterally in  controversy  in  a  court  of  civil  jurisdiction ;  yet  an  acquittal 
in  such  court  is  no  proof  of  the  reverse.  As,  ^suppose  the  father  r^-inn 
convicted  on  an  indictment  for  having  two  wives,  this  would  be  ^ 
conclusive  evidence  in  an  ejectment,  where  the  validity  of  the  second 
marriage  was  in  dispute :  Boyle  v.  Boyle,  8  Mod.  164.  But  an  acquittal 
would  not  prevent  the  party  from  giving  evidence  of  the  former  mar- 
riage, so  as  to  bar  the  issue  of  the  second ;  for,  an  acquittal  ascertains 
no  fact,  as  a  conviction  does."    The  acquittal  may  result  from  the  son- 
appearance  of  the  prosecutor,  or  the  absence  of  other  necessary  wit- 
nesses.    Suppose  a  man  indicted  for  arson,  and  acquitted :  would  an 
insurance-office  be  estopped,  in  an  action  upon  a  policy,  from  setting  up 
as  a  defence  that  the  plaintiff  had  wilfully  set  fire  to  his  house  ?    It 
would  be  manifestly  unreasonable  that  they  should  be,  seeing  that  they 
were  no  parties  to  the  original  proceeding,  and  had  no  opportunity  of 
examining  witnesses.     Equally  absurd  would  it  be,  if  the  acquittal  of  a 
man  charged  with  bigamy  were  to  be  held  to  show  conclusively  that  the 
second  was  the  lawful  wife,  and  so  disinherit  the  children  of  the  first 
marriage.    In  Starkie  on  Evidence,  vol.  I.  p.  278,  it  is  said :    « In  an 
action  brought  by  a  private  person,  the  acquittal  of  the  defendant  upon 
an  indictment  is  not  evidence,  because  the  plaintiff  was  no  party  to  the 
criminal  proceeding,  and  therefore  his  private  remedy  ought  not  to  be 
concluded  by  the  result.    In  addition  to  which,  it  may  be  observed,  that 
an  acquittal,  however  well  founded,  would  seldom,  if  ever,  show  conclu- 
siyely  that  the  defendant  had  not  committed  an  injury  for  which  he  is 
responsible  in  damages."    [Maule,  J. — It  has  been  held,  that,  if  a  man 
be  adjudged  by  the  sessions  to  be  the  father  of  a  bastard  child,  he  can- 
not afterwards  complain  in  the  spiritual  court  against  one  for  saying 
that  he  had  a  bastard :   "  for,  being  sentenced  to  be  the  reputed  father 
by  the  justices  of  the  peace  at  the  sessions,  which  is  by  authority  of  the 
*^tatnte  law,  it  cannot  be  now  impeached  in  the  spiritual  court  r^e^oq 
nor  elsewhere ;   and  all  are  concluded  to  say  the  contrary,  until  ^ 
it  be  reversed :"  Webb  v.  Cook,  Cro.  Jac.  685,  626,  Thornton  v.  Picker- 
ing, 1  Freem.  288,  8  Keble,  200,  and  Rex  v.  The  Inhabitants  of  Rislip, 
1  Lord  Raym.  894,  2  Salk.  624,  8  Salk.  261,  6  Mod.  416,  Holt.  672, 
are  to  the  same  effect.]    If  a  man  be  indicted  for  an  assault,  and  ac- 
quitted, would  such  acquittal  be  an  answer  to  an  action  in  a  civil  court 
at  the  suit  of  the  person  assaulted  ?    In  England  v,  Bourke,  8  Esp.  N. 
P.  C.  80,  which  was  an  action  of  slander,  with  a  plea  of  not  guilty,  the 
words  laid  in  the  declaration  were,  «« You  are  a  thief  and  a  murderer." 
The  plaintiff  had  been  tried  for  murder,  and  acquitted.     And  Lord 
Kbitton  said — <<  There  is  no  justification  of  the  truth  of  the  words :  had 
there  been,  notwUhitanding  the  acquittal^  I  would  have  tried  the  truth 
of  the  plea"    Again,  in  the  subsequent  case  of  Cooke  v.  Field,  3  Esp. 
N.  P.  C.  188,  the  same  learned  judge  lays  down  the  same  doctoine. 
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That  -was  an  action  for  words  charging  the  plaintiff  with  being  accessory 
to  a  felony.  Beareroft  laid  it  down  as  a  principle,  that,  though  the 
principal  thief  had  previously  been  acquitted  of  the  felony,  it  would  be 
competent  for  the  defendant  in  this  cause  to  go  into  evidence  to  prove 
his  guilt ;  because  tvJuit  had  passed  between  other  parties  could  not  affect 
him:  and  he  mentioned  it  as  a  common  case,  that,  where  the  principal 
has  been  convicted,  it  is,  nevertheless,  on  the  trial  of  the  accessory, 
competent  to  the  defendant  to  prove  the  principal  innocent.  To  both 
these  propositions,  Lord  Kenton  assented ;  and  added,  "  that,  where 
a  defendant  justifies  words  which  amount  to  a  charge  of  felony,  and 
proves  his  justification,  the  plaintiff  may  be  put  upon  his  trial  by  that 
^-j^--  verdict,  without  the  intervention  of  a  grand  *jury."  In  Gibson 
"^  -'  v.  M'Carty,  Cas.  Temp.  Hardw.  811,  Strange,  for  the  defendant, 
offered  to  give  in  evidence  the  record  of  a  conviction  of  the  plaintiff  for 
forgery.  Serjt.  Parker  objected  to  its  reception,  « because  it  is  the 
rule  of  evidence,  that  no  record  of  a  criminal  action  can  be  given  in  evi- 
dence in  a  civil  suit,  because  such  a  conviction  might  have  been  upon 
the  evidence  of  a  party  interested  in  the  civil  action."  And  Lord  Hard- 
WICEE  said :  <<  This  is  a  pretty  tender  thing,  and  the  general  rule  is  as 
my  brother  Parker  mentions;  and  has  been  so  strictly  kept  to,  that, 
in  the  case  of  the  family  of  the  HilUards,  upon  a  trial  at  bar,  in  a  ques- 
tion of  legitimacy,  the  court  refused  to  admit  a  sentence  of  excommuni- 
cation in  the  spiritual  court,  for  fornication  between  the  father  and 
mother  of  the  party  whose  legitimacy  was  impeached,  to  be  given  in  evi- 
dence :  therefore,  I  think  you  cannot  give  this  conviction  in  evidence." 
[Talfourb,  J. — ^It  certainly  does  sometimes  happen  that  the  jury,  in  a 
civil  suit,  do  not  adopt  the  conviction  or  the  acquittal.  It  must,  how- 
ever, be  borne  in  mind,  that,  at  the  time  the  cases  cited  were  decided, 
the  party  was  not  received  as  a  witness.]  Would  the  acquittal  of  a 
party  charged  with  having  forged  a  bill,  be  received  as  evidence  of  the 
alleged  forger's  right  to  recover  upon  the  bill?  A  conviction  or  an  ac- 
quittal is  conclusive  evidence  of  the  fact  of  conviction  or  acquittal.  But 
an  acquittal  is  not  conclusive  or  any  evidence  of  the  innocence  of  the 
party,  except  where  it  is  sought  to  punish  him  again  for  the  offence:  in 
a  civil  suit,  it  is  res  inter  alios.  [Maulb,  J. — That  is,  the  accused  may 
plead  autrefois  acquit."]  It  is  not  an  estoppel ;  but  a  rule  of  law,  that 
a  man  shall  not  be  twice  put  in  jeopardy  for  the  same  offence.  The 
replication  in  this  case,  therefore,  is  clearly  bad. 

*2.  The  objection  to  the  plea,  is,  that  it  does  not  amount  to 
i  justification  of  the  alleged  libel,  (a)    The  substance  of  the  plea 

(a)  The  points  iniended  to  be  argaed  on  the  part  of  the  plainUiT,  were  as  foUows : 
"  The  plaintiff  will  object  that  the  second  plea  of  the  defendants  is  bad  in  sabstanoe,  inasmaeh 
as  it  does  not  answer  tho  gist  of  the  whole  of  the  libellous  matter  set  forth  in  the  declaration : 

"  The  pUdntiff  wiU  also  contend  that  the  replication  to  the  second  plea  is  good,  on  the  grounds 
—that,  when  a  person  has  been  once  acquitted  of  an  offence  in  due  course  of  law,  on  the  merits^ 
no  one  can  afterwards  be  permitted  to  aver  in  a  court  of  justice  that  such  person  was  guilty  of 
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18,  that  the  plaintiff  was  aotnally  guilty  of  murder, — ^that  he  went  out 
irith  intent  to  kill,  and  did  kill,  his  adversary.  [Jbryis,  C.  J. — The 
plea  does  not  justify  that  part  of  the  libel  which  speaks  of  «  a  damning 
piece  of  evidence,''  namely,  that  the  prisoner  had  spent  nearly  the 
whole  of  the  night  immediately  preceding  the  duel,  in  practising  pistol 
firing.]  There  are  no  degrees  of  murder.  The  court  cannot  inquire 
whedier  the  duel  was  fought  in  a  fair  or  an  unfair  manner.  [Jsrvis, 
C.  J. — ^It  certainly  would  create  a  very  different  impression  upon  the 
public  mind,  whether  the  duel  was  honestly  conducted  or  not.  No 
doubt,  a  man  maj  be  guilty  of  a  libel,  in  imputing  dishonourable  con- 
duct to  another,  though  not  involving  a  breach  of  any  positive  law. 
Suppose  you  impute  to  a  man  that  he  has  been  guilty  of  some  act  that 
18  discreditable  to  him  as  a  gentleman,  and  also  something  which  is 
cognisable  by  the  criminal  law, — ^in  order  to  justify  yourself  in  an 
action  for  the  libel,  must  not  your  plea  cover  the  whole  7  Or,  suppose 
a  man  indicted  for  an  assault,  and  acquitted,  and  another,  in  publishing 
an  account  of  the  transaction,  states  that  the  assault  was  committed  in 
a  gross,  ^barbarous,  and  unmanly  manner, — ^would  the  publica-  r^tiog 
tion  be  the  less  libellous,  because  you  are  able  to  prove  an  assault  ^ 
unaccompanied  by  the  circumstances  of  aggravation  7]  Assault  is  very 
different  from  murder :  it  may  be  condoned.  [Maulb,  J. — The  ques- 
tion here  is,  whether  the  whole  libel  is  justified.  Suppose  the  defend- 
ants had  said  that  Captain  Helsham  fired  at  his  opponent  and  killed 
him  with  a  poisoned  bullet, — ^would  that  be  justified  by  such  a  plea  as 
this  ?]  It  is  not  denied  that  there  may  be  circumstances  of  aggravation 
which  must  be  specially  justified.  But,  will  the  court  try  whether  or 
not  a  duel  has  been  fought  strictly  according  to  the  laws  of  honour  7 
[Jb&vts,  C.  J. — It  is  not,  as  you  are  assuming,  the  question  of  murder 
or  no  murder  that  is  to  be  tried  here ;  but,  libel  or  no  libel.  Maulb, 
J. — ^Perhaps  you  will  say  that  practising  pistol  firing  all  the  previous 
night,  was  no  more  than  adopting  reasonable  and  proper  precaution.] 
It  is  no  more  than  saying  that  he  was  a  skilful  shot.  That  which  the 
libel  imputes  to  the  plaintiff,  is,  that  he  wilfully  and  maliciously  shot  at 
and  murdered  the  deceased.  In  Hunt  v.  Bell,  1  Bingh.  1  (E.  G.  L.  B. 
voL  8),  7  J.  B.  Moore,  212  (E.  C.  L.  B.  vol.  17),  it  was  held  that  a 
party  who  pursues  an  illegal  vocation,  has  no  remedy  by  action  for  a 
libel  regarding  his  conduct  in  such  vocation.  [Maulb,  J. — There  the 
charge  was  not  libellous,  except  in  relation  to  the  plaintiff's  vocation.] 
So,  this  is  only  libellous  with  reference  to  the  particular  act  charged, 
— ^the  fighting  the  duel.  That  which  is  the  aggravation  here,  only  goes 
to  the  manner  of  committing  the  murder.  [Maulb,  J. — ^You  impute  a 
great  amount  of  malice,  and  you  say  that  you  need  only  justify  the 

tfc«  offnice  of  which  he  was  so  aoqaittod ;  and  that  the  objeotion  that  the  dofendanta  are  not 
pvtiee  or  privies  to  the  record  of  the  plaintiff's  acquittal,  if  either  not  weU  founded,  or  has  no 
•fplication  to  a  criminal  case." 
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minimum  that  Buffices  to  constitate  the  killing  murder.]  The  court 
cannot,  it  is  submitted,  measure  the  degrees  of  malice.  [Maulb,  J.— • 
Do  you  deny  the  existence  of  degrees  in  murder?]  Yes.  At  least,  it 
is  denied  that  a  *court  of  justice  can  sit  and  try  whether  that 
which  is  confessedly  a  murder j  has  been  committed  according  to 
the  conventional  rules  of  honour  and  propriety, — whether  the  thing  has 
or  has  not  been  done  in  a  gentlemanly  manner.  [Mauls,  J. — ^All 
murders  are  not  of  equal  guilt.  Many  persons  have  been  convicted 
of  murder,  and,  with  the  general  concurrence  of  mankind,  have  not 
been  visited  with  capital  punishment.  Nobody  suggests  that  the  law 
of  France  is  absurd,  when  it  speaks  of  «  murder  with  extenuating  cir- 
cumstances."] The  court  would  not  try  whether  a  prize-fight  was 
fairly  conducted  or  not.  [Maulb,  J. — ^Why  not,  in  an  action  for  a 
libel  ?  Talfourd,  J. — ^In  Captain  De  Roos's  case,  the  Court  of  Queen's 
Bench  sat  for  two  days  to  inquire  whether  or  not  Captain  De  Boos  had 
been  guilty  of  cheating  at  an  illegal  game  of  cards ;  and  the  issue  was 
found  for  the  defendant.  Maulb,  J. — I  cannot  see  why  you  should  be 
relieved  from  justifying  the  imputation  of  unfair  and  dishonourable 
conduct,  because  it  happens  to  be  accompanied  by  a  charge  of  crime.] 
In  Yrisarri  v.  Clement,  8  Bingh.  432  (£.  C.  L.  R.  vol.  11),  11  J.  B. 
Moore,  308  (E.  C.  L.  B.  vol.  22),  it  was  held  that  an  action  of  libel 
does  not  lie  foi'  anything  written  against  a  party  touching  his  conduct 
in  an  illegal  transaction.  Murder,  like  treason,  is  so  repugnant  to  all 
law,  human  and  Divine,  that  the  court  cannot  enter  into  the  considera* 
tion  of  the  circumstances  under  which  it  was  committed :  they  can 
only  properly  inquire  whether  the  charge  amounts  to  murder  or  not. 

2>.  Keene  (with  whom  was  Quain),  contrd. — With  regard  to  the  plea, 
nothing  can  be  usefully  added  to  what  has  already  fallen  from  the  court 
during  the  discussion :  and,  if  the  plea  be  no  answer  to  the  action,  it 
will  be  unnecessary  to  argue  in  support  of  the  replication. 

^Jbryis,  0.  J. — It  is  unnecessary  to  express  any  opinion  as  to 
the  validity  of  the  replication.  Though  we  certainly  entertain  a 
strong  impression  on  the  subject,  it  would  be  hardly  right  to  express  it, 
not  having  heard  what  Mr.  Keene  might  have  to  urge  in  support  of  it. 
The  whole  court,  however,  is  of  opinion  that  the  plea,  which  professes 
to  justify  the  entire  libel,  but  fails  to  justify  what  we  hold  to  be  a 
material  part  of  it,  is  a  bad  plea.  The  libel  in  substance  charges  that 
the  plaintiff  was  guilty  of  murder  under  circumstances  of  grave  and 
malignant  aggravation;  and  the  justification  states  simply  that  the 
plaintiflf  committed  murder,  by  killing  his  antagonist  in  a  duel.  It  does 
not  lie  in  the  mouth  of  the  defendants  to  say  that  it  matters  not  whe- 
ther the  murder  was  committed  under  one  state  of  circumstances  or 
another,  because  the  very  terms  in  which  the  libel  is  conceived, — speak* 
ing  of  the  plaintiff's  conduct  anterior  to  the  meeting,  and  calling  it  <^a 
damning  piece  of  evidence,"  show  that  the  defendants  intended  to 
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impute  to  the  plaintiff  samething  which  in  their  estimation  was  rery 
much  more  culpable  than  murder  under  the  circumstances  which  usually 
attend  a  hostile  meeting  of  the  kind  alluded  to.  I  think  we  should  be 
doing  serious  injury  to  public  morals,  if  we  permitted  ourselves  to  be 
influenced  by  the  argument  of  Mr.  Peacoeky  that  it  makes  no  difference 
as  to  the  quality  of  the  libel,  whether  the  alleged  duel  was  fought  fairly, 
as  it  is  called,  or  unfairly.  It  certainly  could  not  be  said,  upon  a  trial 
for  killing  in  a  duel,  in  a  criminal  court,  that  the  question  of  murder  or 
no  murder  was  to  depend  upon  whether  or  not  the  affair  had  been  con- 
ducted with  a  due  regard  to  the  laws  of  honour.  But,  to  say  that  the 
court  is  not  at  liberty  to  take  the  circumstances  into  consideration  when 
called  upon  to  determine  the  question  of  libel  or  no  libel,  is  quite  a 
different  matter.  When  the  question  is,  murder  *or  no  murder, 
in  ascertaining  the  innocence  or  guilt  of  the  party  charged,  the 
court  cannot  enter  into  an  investigation  of  extenuating  circumstances : 
but,  in  a  case  like  this,  the  circumstances  must  necessarily  form  a  very 
large  portion  of  the  inquiry.  If  it  were  otherwise,  the  most  opprobrious 
and  defamatory  language  might  be  uttered  of  a  man  who  had  had  the 
misfortune  which  is  said  to  have  befallen  this  gentleman,  and  the  law 
would  give  him  no  redress.  I  think  such  a  state  of  things  cannot  pos- 
sibly be  permitted  to  exist.  For  these  reasons,  I  think  the  plaintiff 
must  have  judgment,  for  the  insufficiency  of  the  plea. 

BIaule,  J. — ^I  am  of  the  same  opinion.  When  an  action  is  brought 
for  a  libel,  to  make  a  good  plea  to  the  whole  charge,  the  defendant  must 
justify  everything  that  the  libel  contains  which  is  injurious  to  the  plain- 
tiff. If  the  libel  charges  the  commission  of  several  crimes,  or  the  com- 
mission of  a  crime  in  a  particular  manner,  the  plea  must  justify  the 
charge  as  to  the  number  of  crimes  (a)  or  the  manner  of  committing  the 
crime.  If  the  crime  is  charged  with  circumstances  of  aggravation,  as 
here,  the  plea  is  clearly  bad  if  it  omit  to  justify  that.  That  which  is 
charged  in  this  case,  viz.  that  the  plaintiff  had  spent  nearly  the  whole 
of  the  night  immediately  preceding  the  duel  in  practising  pistol  firing, 
though,  if  the  fact  were  so,  it  would  make  the  murder  no  more  murder 
than  if  the  fact  were  wanting,  it  clearly  aggravates  the  libel.  The 
defendants'  own  description  of  it  as  a  «  damning  piece  of  evidence," 
shows  that  the  libel  meant  something  more  than  the  plea  attempts  to 
justify.  If  the  libel  had  imputed  murder  nmpHciter^  it  would  have 
been  enough  to  show  in  the  plea  that  the  ^plaintiff  had  com-  r««f  qq 
mitted  murder.  But,  if  the  libel  goes  further,  and  states  some-  ^ 
thing  besides  which  is  injurious  to  the  plaintiff's  character,  it  is  clear, 
upon  every  principle  of  the  law  of  libel,  that  that  must  be  justified  as 
well  as  the  rest,  or  the  defence  fails.  Nobody  can  doubt,  that,  if  Cap- 
tun  Helsham  had  been  guilty  of  the  atrocity  which  this  libel  imputes  to 

(a)  See  CUrksoii  v.  Lawson,  6  Bingh.  266  (E.  C.  L.  R.  toI.  19),  3  M.  A  P.  605 ;  6  BiDgh.  587^ 
4  M.  4  P.  366;  Clarke  v.  Taylor,  2  N.  C.  654,  3  Scott,  95. 
VOL.  XI. — 14 
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him,  every  one  would  have  thought  the  worse  of  him  for  it :  and,  if  bo, 
the  imputation  is  a  matter  for  which  he  would  be  entitled  to  maintain 
an  action ;  and  it  is  not  the  less  to  be  justified,  because  the  libel  couples 
it  with  something  more. 

Cresswell,  J. — I  also  am  of  opinion  that  this  plea  does  not  justify 
the  whole  of  the  libel.  I  was  at  first  struck  with  the  suggestion  that 
the  alleged  practising  was  only  evidence  of  the  crime  which  the  plea 
set  up  by  way  of  justification :  but  a  little  reflection  has  satisfied  me 
of  the  fallacy  of  that.  Suppose  the  libel  had  been  confined  to  this, — 
that  the  plaintiff,  having  got  into  a  quarrel,  challenged  his  adversary, 
and  spent  the  whole  night  previously  to  the  intended  duel  in  practising 
pistol  firing :  would  this  be  the  less  disparaging  to  the  plaintiff's  charac- 
ter, if  the  libel  went  on  to  say  that  he  afterwards  went  out  and  mur- 
dered  his  opponent  ? 

Talfourd,  J. — ^I  am  of  the  same  opinion.  If  the  argument  of  Mr. 
Peacock  is  to  have  any  effect,  it  will  follow  that  every  man  who  has  had 
the  misfortune  to  be  tried  for  a  crime,  will  be  for  ever  after  out  of  the 
pale  of  the  law.  The  libel  here, — ^which  we  all  know  to  be  written  by 
one  who  is  eminently  a  master  of  language,^-commences  by  describing 
the  trial  as  a  remarkable  one :  it  then  speaks  of  a  <<  damning  piece  of 
evidence"  of  which  the  counsel  for  the  prosecution  were  said  to  be  in 
possession,  and  even  in  the  absence  of  which,  it  is  said  that  the  pri- 
soner's case  <<  looked  black  enough  to  those  '''who  knew  the  law. 
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and  the  character  of  the  judge  who  sat  to  administer  it."     It  is 


quite  obvious  from  the  whole  tenor  of  the  libel,  that  these  circumstances 
did  make  a  difference  in  the  mind  of  the  writer  of  the  article,  as  to  the 
public  estimate  of  the  plaintiff's  conduct. 

Peacock  prayed  leave  to  amend  his  plea.  He  submitted  that  it  was 
abundantly  apparent  that  there  was  no  malice ;  and  he  observed  that 
the  plaintiff  had  not  thoQght  fit  to  demur  to  the  plea. 

Keene  suggested,  that,  if  the  defendants  would  amend  by  taking  issue 
on  the  alleged  practising,  which  was  really  the  sting  of  the  libel,  he 
would  undertake  not  to  demur.  But  he  submitted  that  the  plaintiff 
ought  not  now,  after  the  lapse  of  twenty  years,  to  be  virtually  tried 
again  for  the  alleged  murder. 

Maule,  J. — It  would  certainly  be  a  very  shocking  thing  that  the 
plaintiff  should  be  substantially  tried  again.  The  libel  is  obviously  one 
that  is  calculated  to  give  extreme  pain  to  the  plaintiff  and  his  family. 

Jervis,  C.  J. — ^Mention  the  matter  again  on  a  future  day :  and  we 
trust,  that,  in  the  mean  time,  the  parties  will  have  come  to  some  under- 
standing to  prevent  the  case  going  to  a  jury. 

An  apology  dictated,  in  the  most  ample  and  honourable  terms,  by  the 
talented  writer  of  the  libellous  article,  was  afterwards  tendered  by  the 
defendants,  and  accepted  by  Captain  Helsham. 

Rule  accordingly. 
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In  ooTVunt  on  an  indontore  of  lease,  the  deolaratiion  alleged  for  breach,  that  the  defendant^ 
daring  the  term  by  the  indentore  created,  to  wit,  on  each  a  day,  and  from  thence  continnaUy 
for  a  long  time,  to  wit,  ft-om  thence  hitherto,  raffered  the  premises,  and  every  part  thereof, 
to  be  and  oontinne,  and  the  same  were  for  and  daring  all  that  time,  ruinous  and  out  of 
repair,  Ae. 

Plea,  that  the  defendant  did  not,  during  the  term  by  the  indenture  created,  suifer  the  premises^ 
or  any  part  thereof,  to  he  or  continue,  nor  were  the  same /or  or  during  all  the  eaid  time,  ruinous 
and  oat  of  repair,  ^e. : — 

Held,  thai  the  traTOiso  was  too  large. 

This  was  an  action  of  covenant.     The  declaration  stated  that 
theretofore,  to  wit,  on  the  14th  of  October,  1850,  by  a  certain  inden- 
ture then  made  between  the  plaintiffs  of  the  one  part  and  the  defend- 
ant of  the  other  part, — ^profert, — ^the  plaintiffs,  for  the  considerations 
therein  mentioned,  did  demise,  lease,  and  let  unto  the  defendant,  his 
execntors,   administrators,  and  assigns,   certain  messuages  and  pre- 
mises in  the  said  indenture  described,  with  the  appurtenances,  to  have 
and  to  hold  the  same  unto  the  defendant,  his  executors,  administrators, 
and  assigns,  for  the  term  of  twentj-one  years,  to  be  computed  from  the 
7th  of  April,  1850,  and  also  certain  other  messuages  and  premises  in 
the  said  indenture  mentioned,  with  the  appurtenances,  to  have  and  to 
hold  the  same  unto  the  defendant,  his  executors,  administrators,  and 
assigns,  for  the  term  of  eighteen  years,  wanting  ten  days,  to  be  com- 
puted from  the  7th  of  April,  1850 :  That  the  defendant  did,  in  and  by 
the  said  indenture,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  thereby  covenant,  promise,  and  agree  with  the  plaintiffs,  their 
executors,  administrators,  and  assigns,  that  he,  the  defendant,  his  exe- 
cutors, administrators,  or  assigns,  should  and  would,  at  his  and  their 
own  cost  and  expense,  in  a  good,  substantial,  and  workmanlike  man-. 
ner,  properly  repair,  reinstate,  restore,  amend,  uphold,  maintain,  pave, 
glaze,  tile,  purge,  scour,  cleanse,  empty,  preserve,  and  keep  the  said 
messuages,  and  every  of  them,  and  every  part  thereof,  and  at  all 
times  during  the  said  term  or  terms  thereby  created,  properly  maintain, 
amend,  uphold,  and  keep  all  and  singular  the  said  demised  premises,  and 
♦every  part  thereof,  with  the  walls,  partitions,  roofs,  fences,  glass  r+^qo 
and  other  windows,  casements,  window-shutters,  doors,  water-  *- 
dosets,  pumps,  privies,  gutters,  drains,  sewers,  and  wydraughts,  and 
all  other  things  to  the  said  premises  belonging,  in,  by,  and  with  need- 
ful and  proper  reparations,  cleansings,  and  amendments  whatsoever, 
with  the  appurtenances  thereunto  belonging,  in  good  and  tenantable 
repair  and  condition,  and  should  and  would,  during  the  term  and  terms 
thereby  created,  paint  or  cause  to  be  painted  twice  over  in  good  oil 
colours  every  three  years,  all  the  external  wood,  iron,  and  stone  work 
or  other  work,  heretofore  or  usually  painted,  of  or  belonging  to  the 
same,  and  which  have  been  or  usually  are  painted ;  and  also  that  the 
defendant,  his  executors,  administrators,  or  assigns,  should  not  carry 


►134] 


133  ALMS  V.  MASON.    T.  T.  1851. 

on,  or  permit  or  goffer  to  be  carried  on,  in  or  upon  the  said  demised 
premises,  or  any  of  them,  or  any  part  thereof,  without  the  previous 
consent  in  writing  of  the  plaintiffs,  their  executors,  administrators,  or 
assigns,  any  noxious,  noisy,  or  offensive  trade  or  business  whatsoever, 
&c. :  That,  although  the  plaintiffs  had  always,  from  the  time  of  making 
the  said  indenture  hitherto,  well  and  truly  performed,  fulfilled,  and  kept 
all  things  therein  contained  on  their  part  and  behalf  to  be  performed, 
fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof:  Yet  that  the  defendant  did  not  nor  would  at  all  times 
during  the  said  term  of  twenty-one  years  by  the  said  indenture  created, 
properly  maintain,  amend,  uphold,  and  keep  all  and  singular  the  said 
premises  by  the  said  indenture  demised,  for  the  said  term  of  twenty* 
one  years,  and  every  part  thereof,  with  the  walls,  partitions,  roo&y 
fences,  glass  and  other  windows,  casements,  window-shutters,  doors, 
water-closets,  pumps,  privies,  gutters,  drains,  sewers,  and  wydraughts, 
and  all  other  things  to  the  said  premises  belonging,  in,  by,  and  with 
needful  and  proper  reparations,  cleansings,  and  amendments  whatsoever, 
with  the  ^appurtenances  thereunto  belonging,  in  good  and  tenant- 
able  repair  and  condition,  according  to  the  form  and  effect  of  the 
said  indenture  in  that  behalf,  but  omitted  and  neglected  so  to  do ;  and 
he,  the  defendant,  after  the  making  of  the  said  indenture  as  aforesaid, 
and  during  the  said  last-mentioned  term  of  twenty-one  years  by  the 
said  indenture  created,  to  wit,  on  the  1st  of  November,  1850,  and  from 
thence  continually,  for  a  long  time,  to  wit,  from  thence  hitherto,  suf- 
fered and  permitted  the  said  premises  demised  for  the  said  term  of 
twenty-one  years  as  aforesaid,  and  every  part  thereof,  to  be  and  con- 
tinue, and  the  same  were  for  and  during  all  that  time  ruinous,  prostrate, 
fallen  down,  foul,  miry,  choked  up,  in  great  decay,  and  in  bad  and 
untenantable  repair  and  condition,  for  want  of  needful  and  proper  repa- 
rations, cleansings,  and  amendments  to  the  same,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the 
defendant  as  aforesaid :  That  the  defendant  did  not  nor  would  at  all 
times  during  the  said  term  of  eighteen  years  wanting  ten  days,  by  the 
said  indenture  created,  properly  maintain,  amend,  uphold,  and  keep  all 
and  singular  the  said  premises  by  the  said  indenture  demised,  for  the 
said  term  of  eighteen  years  wanting  ten  days,  and  every  part  thereof, 
with  the  walls,  partitions,  &c.,  and  all  other  things  to  the  said  last- 
mentioned  premises  belonging,  in,  by,  and  with  needful  and  proper 
reparations,  cleansings,  and  amendments  whatsoever,  with  the  appur- 
tenances thereunto  belonging,  in  good  and  tenantlike  repair  and  condi- 
tion, according  to  the  form  and  effect  of  the  said  indenture  in  that 
behalf,  but  omitted  and  neglected  so  to  do :  That  the  defendant,  after 
the  making  of  the  said  indenture  as  aforesaid,  and  during  the  said  last- 
mentioned  term  of  eighteen  years,  wanting  ten  days,  by  the  said  inden- 
ture created,  to  wit,  on  the  1st  of  November,  1850,  and  from  thence 
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continnallj  for  a  long  time,  to  wit,  from  thence  hitherto,  suffered  and 
permitted  *the  said  premises  demised  for  the  said  term  of  eighteen  p^^  o;- 
years,  wanting  ten  days  as  aforesaid,  and  every  part  thereof,  '- 
to  be  and  continue,  and  the  same  were  for  and  during  all  that  time  ruiu"* 
OQB,  prostrate,  fallen  down,  &c.,  and  in  bad  and  untenantable  repair 
and  condition,  for  want  of  needful  and  proper  reparations,  cleansings, 
and  amendments  to  the  same,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  covenants  so  made  by  the  defendant  as  afore- 
said :  That  the  defendant,  during  the  continuance  of  the  said  demise 
for  the  said  term  of  twenty-one  years,  and  whilst  he  was  so  possessed 
of  the  messuages  or  tenements  so  demised  for  the  said  term  of  twenty- 
one  years  as  aforesaid,  did,  without  tlv^  previous  consent  in  writing  of 
the  plaintiffs,  to  wit,  on  the  1st  of  April,  1851,  and  for  a  long  time,  to 
wit,  from  thence  hitherto,  permitted  and  suffered  a  certain  person  whose 
name  is  to  the  plaintiflb  unknown,  to  carry  on,  and  there  then  Was  during 
all  that  time  carried  on,  in  and  upon  a  certain  part  of  the  said  last- 
mentioned  premises,  to  wit,  a  certain  messuage,  situate,  lying,  and  being 
in  Carlisle  Street,  in  the  parish  of  St.  Matthew,  Bethnal  Green,  and 
known  or  distinguished  by  the  Ko.  9,  Carlisle  Street,  a  certain  noxious, 
noisome,  and  offensive  business,  and  a  business  whereby  divers  noxious, 
noisome,  and  unwholesome  effluvia,  stinks,  and  stenches  were  created 
and  made  upon  the  said  last-mentioned  premises,  the  name  and  nature 
of  which  said  business  is  to  the  plaintiffs  unknown,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  covenants  so  made  by  the 
defendant  as  aforesaid,  &c. 

Plea,  to  the  first  breach, — ^that  the  defendant  did  not,  during  the 
said  term  of  twenty-one  years  by  the  said  indenture  created,  suffer  or 
permit  the  said  premises  so  demised  for  the  term  last  aforesaid^  or  any 
part  thereof,  to  be  or  continue,  nor  were  the  same,  for  or  during  all 
the  $aid  time^  ruinous,  prostrate,  fallen  down,  &c.,  for  *want  of  r^cio/s 
needful  or  proper  reparations,  &c.,  concluding  to  the  country.      '- 

To  the  second  breach, — that  the  defendant  did  not,  during  the  said 
last-mentioned  term  of  eighteen  years,  wanting  ten  days,  by  the  said 
indenture  created,  suffer  or  permit  the  said  premises  so  demised  as  last 
aforesaid,  or  any  part  thereof,  to  be  or  continue,  nor  were  the  same, 
far  or  during  all  the  8aid  time^  ruinous,  prostrate,  &c.,  concluding  to 
the  country. 

To  each  of  these  pleas  the  plaintiffs  demurred  specially,  assigning 
for  causes, — ^that  the  traverse  and  denial  contained  in  the  said  plea  are 
too  large,  and  are  informal ; — that  the  traverse  and  denial  purport  and 
attempt  to  put  in  issue  the  length  of  time  during  which  the  premises 
were  so  ruinous  as  in  the  breach  alleged,  and  to  compel  the  plaintiffs  to 
prove  a  breach  of  covenant  extending  over  all  the  time  in  the  breach 
mentioned ;  and  that  the  plea  ought  to  be  in  the  affirmative,  and  ought 
to  follow  the  words  and  meaning  of  the  covenant  of  the  defendant  in 
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that  behalf,  and  is  bad  and  objectionable  on  account  of  traversing  and 
denying  that  the  premises,  or  any  part  thereof,  were  minoos,  prostrate, 
fallen  down,  foul,  miry,  choked  up,  in  great  decay,  or  in  .bad  or  ante* 
nantable  repair  or  condition,  as  therein  purported  or  attempted  to  be 
done,  &c.     Joinder  in  demurrer. 

WiUe$,  in  support  of  the  demurrer. — The  pleas  are  bad,  for  attempt- 
ing to  put  in  issue  the  length  of  time  over  which  the  breaches  alleged 
in  the  declaration  extended.  The  defendant  should  have  pleaded  per- 
formance. It  is  no  plea,  to  say  that  the  premises  were  not  out  of  repair 
during  aU  the  time  alleged  in  the  declaration ;  for,  the  plaintiff  would 
have  a  right  of  action,  if  the  premises  were  permitted  to  be  out  of 
repair  during  any  part  of  the  term.  The  pleas  are  calculated  to  per- 
plex and  embarrass  the  plaintiff, 
j^-  Q--l      *Piggotty  contr3,.(a) — The  pleas  are  good.     The  precedents  are 

•^  both  ways.  In  Chitty,  jun.(6)  the  plea  given  is,  that  the  defend- 
ant did  repair,  in  the  affirmative :  but  in  Chitty,  sen.,(c)  it  is  in  the 
negative,  that  the  messuage,  &c.,  were  not,  nor  are,  nor  was  nor  is  any 
part  thereof,  ruinous,  &c. :  and  in  a  note  it  is  said  <<  The  plea  to  the 
breach  of  covenant  for  not  repairing,  should  be  conformable  to  the 
breach,  and  may  be  either  that  the  defendant  did  repair,  &c.,  in  the 
words  of  the  covenant,  or  that  the  premises  were  not  out  of  repair,  as 
above,  in  the  negative  of  the  breach  usually  assigned  in  the  declara- 
tion." The  traverse  is  not  too  large :  it  does  not  put  the  plaintiff  to 
more  proof  than  if  time  were  altogether  omitted.  The  breach  states 
the  time  in  two  ways, — first,  "  during  the  said  term,"  that  is,  for  some 
period  during  the  term ;  and  then  it  states  it  more  particularly  under  a 
videlicet.  All  that  follows  the  videlicet,  however,  is  a  mere  cumulative 
allegation  of  time,  and  might  be  struck  out  as  surplusage :  and,  if  so, 
according  to  every  principle  of  pleading,  the  traverse  is  well  taken. 
The  question  is,  does  «  during  the  said  term"  mean  the  whole  of  the 
term,  or  any  part  of  the  term.  [Jervis,  C.  J. — It  means  all  the  term.] 
If  the  particular  time  may  be  struck  out  of  the  declaration  as  surplus- 
♦1381  *8®'  ^^^  *traverse  would  not  have  the  effect  of  putting  more  upon 

-■  the  plaintiff  to  prove  than  if  the  traverse  had  been  properly 
taken.  [Maule,  J. — The  pleas  are  clearly  bad.]  In  Palmer  v.  Gteoden, 
8  M.  k  W.  890,t  1  Dowl.  N.  S.  678,  a  plea  to  an  action  of  covenant 
for  rent  due  for  turnpike-tolls,  stated,  that,  before  the  rent  became  due, 

(a)  The  point*  marked  for  argument  on  the  part  of  the  defendant^  were  ae  follows : — "  The 
defendant,  on  the  argument  of  these  demurrersi  will  contend  that  both  the  pleas  demurred  to  are 
goody  and  that  neither  of  the  trarerses  taken  by  those  pleas  is  too  large,  as  the  plaintiff  wonld 
hare  been  entitled  to  a  Terdiet  on  the  issues  raised  bj  the  CraTezses,  if  th^  had  prored  that  the 
premises  were  out  of  repair  at  any  time  during  the  continuance  of  ikt  term  gromUMd  by  the  leaae. 

**  The  defendant  also  contends,  that,  inasmuch  as  the  pleas  demurred  to  trarerse  the  breaches 
to  whioh  they  are  pleaded,  in  the  terms  used  in  the  breaches  themselres,  tiiey  are  perfectly  correct 
trarerses." 

(6)  2d  edit,  by  Pearson,  p.  494. 

(e)  7th  edit,  by  Qreening,  vol.  IIL  p.  238. 
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the  trustees,  on,  &c.,  entered  into  and  npon  a  certain  part  of  the  tolls, 
and  then  ejected,  expelled,  pnt  out,  and  removed  the  defendant  from 
the  possession  thereof,  and  kept  and  continued  him  so  ejected,  &c.,  from 
thence  hitherto :  the  plaintiff  replied  that  the  trustees  did  not  enter 
into  or  upon  the  said  tolls,  or  eject,  &c.,  the  defendant  from  the  pos- 
session thereof,  modo  et  formd :  and  it  was  held,  on  error,  in  the 
Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer), 
that  the  replication  was  good,  on  special  demurrer,  although  it  put  in 
issue,  not  only  the  expulsion,  but  also  the  entry, — ^the  latter  being 
immaterial  and  impossible ;  and  that,  the  defendant  having  mixed  up 
the  entry  and  expulsion  as  constituting  the  eviction,  the  plaintiff  had  a 
right  to  follow  him,  and  to  accept  the  issue  as  tendered.  Tjndal,  C. 
J.,  there  says :  '<  It  is  impossible  for  the  most  acute  mind  to  conceive 
such  a  thing  as  an  entry  upon  tolls.  It  is  admitted,  therefore,  that  the 
allegation  of  the  entry  is  altogether  immaterial:  indeed,  that  it  is 
almost  insensible.  But  a  party  does  not  make  an  issue  upon  the  sub- 
stantial matter  to  be  tried  by  the  jury  bad,  merely  because  he  includes 
in  it  something  of  total  surplusage  and  immateriality.  No  case  has 
been  cited  of  an  expulsion  from  realty^  where  the  issue  has  been  held 
bad  for  also  including  the  entry,  although  we  have  been  referred  to  a 
ease  where  the  issue  was  held  good  without  it.  But,  however  that  may 
be,  the  same  reason  cannot  apply  to  the  case  of  an  incorporeal  heredita- 
ment, as  to  which  it  seems  impossible  to  conceive  *the  application  r^ci  og 
of  an  allegatien  of  entry.  On  the  short  ground,  therefore,  that  *- 
vEtHe  per  intitile  non  vitiatur,  it  appears  to  me,  and  to  the  rest  of  the 
court,  that  the  judgment  of  the  court  below  was  wrong,  and  ought  to 
be  reversed."  [Maule,  J. — That  the  premises  are  out  of  repair,  and 
had  been  so  for  a  long  time,  is  not  an  immaterial  allegation.  An  allega- 
tion that  is  material  never  can  be  surplusage.  Surplusage  is  something 
that  is  altogether  foreign  and  inapplicable.  This  is  rather  like  the  case 
of  assigning  two  breaches  on  a  bond,  before  the  statute  7  &  8  W. 
3,  c.  11;  there,  you  could  not  say  that  one  was  surplusage ;  one  would 
be  no  more  surplusage  than  the  other.]  The  particular  time  is  imma^ 
terial.  [Maulb,  J. — ^Every  portion  of  time  is  material :  you  must  have 
an  allegation  of  time  explicitly  or  implicitly.]  In  Barber  v.  Lemon, 
11  Q.  B.  802  (E.  C.  L.  R.  vol.  68),  to  debt  by  the  drawer  of  a  bill  of 
exchange  against  the  acceptor,  the  defendimt  pleaded,  that,  before 
action,  the  plaintiff  endorsed  and  delivered  the  bill  to  a  third  person, 
D.,  who  then  became,  and  then  afterwards,  to  wit,  thence  hitherto,  re- 
mained, the  holder  thereof  by  virtue  of  such  endorsement :  the  plaintiff 
replied,  that,  at  the  commencement  of  the  action,  the  plaintiff  was  the 
holder  of  the  bill,  without  this  that  D.  from  the  time  the  bill  was  so 
endorsed  and  delivered  to  him  <<  hitherto,"  remained  the  holder  thereof 
modo  et  formd:  and  it  was  held,  on  special  demurrer,  that  the  replica- 
tion was  good;  that  it  was  not  necessary  to  state  how  the  bill,  which 
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the  plaintiff  admitted  that  he  endorsed  away,  came  back  to  him ;  and 
also  that  the  traverse  was  not  too  large,  as  patting  in  issne  immaterial 
matter,  by  denying  that  D.  was  the  holder  from  the  time  of  endorse- 
ment <<  hitherto,"  because,  if  issue  had  been  joined  on  the  traverse,  the 
^1401  ^^^^^^^^^  would  have  succeeded  by  ^proving  that  D«  was  holder 
-*  at  the  time  of  the  commencement  of  the  suit. 
Jeryis,  C.  J. — The  court  is  of  opinion  that  the  pleas  are  bad,  for 
the  reasons  already  stated.  Judgment  for  the  plaintiff. 


BUTT  and  JUPE  v.  THE  GREAT  WESTERN  RAILWAY  COM- 

PANY.    Junes. 

In  case  against  a  raUway  oompan  j,  charging  them  as  common  canien,  for  the  loss  of  a  pack- 

.  age  intrusted  to  them  to  cany,  subject  to  the  terms  of  a  special  notice  by  the  company  not 
to  be  responsible  for  articles  of  certain  descriptions,  or  of  a  certun  TalnCi  unless  entered  and 
pud  for  accordingly, — the  declaration  alleged  a  loss  arising  from  the  grou  negligence  of  th4 
compang,  and  the  fehniout  adt  of  tkeir  tervanu  : — ^Held,  that  the  aUegation  of  gross  negligence 
and  felony  by  servants  of  the  company,  was  surplusage. 

The  company  pleaded  (except  as  to  so  much  of  the  declaration  as  alleged  that  the  loss  arose 
from  the  gross  negligence  of  the  company  and  the  felonious  acta  of  their  serrants),  that  the 
goods  were  within  the  description,  and  of  the  yalue,  mentioned  in  the  notice,  and  that  their 
nature  and  ralue  were  not  declared  at  the  time  of  their  delivery  to  the  company.  The  plain' 
tiffs  new  assigned,  that  they  issued  their  writ  and  declared  thereupon,  for  that,  while  the  goods 
were  in  the  custody  and  possession  of  the  eompany  as  such  common  carriers,  they  were  felo- 
niously stolen  by  certain  servants  of  the  company  unknown  to  the  plaintiib  :<«-Held,  on  special 
demurrer,  that  the  new  assignment  was  bad,  as  applying  to  a  portion  of  the  declaration  to 
which  the  plea  was  not  addressed. 

Held,  also,  that »  replieation  of  felony  by  the  company's  servants  only,  without  alleging  gross 
negligence  in  the  company,  would  have  been  bad. 

This  was  an  action  upon  the  case.  The  declaration  stated  that  the 
said  company^  before  and  at  the  time  of  the  delivery  of  the  plaintiffs' 
goods  to  them  as  thereinafter  mentioned,  were,  and  from  thence  hitherto 
had  been,  and  still  were,  common  carriers  of  goods  for  hire  from  West- 
bnry  station  to  London :  That  the  plaintiffs,  whilst  the  said  company 
trere  such  common  carriers  as  aforesaid,  to  wit,  on  the  20th  of  April, 
1850,  at  Westbury  station  aforesaid,  caused  to  be  delivered  to  the  said 
^^Ay\  ^company,  and  the  said  company  then  accepted  and  received  of 
-*  and  from  the  plaintiffs,  eight  trusses  of  silk  of  the  plaintiffs',  of 
great  value,  to  wit,  of  the  value  of  20002.,  to  be  carried  and  conveyed 
by  the  said  company,  as  suoh  carriers  as  aforesaid,  partly  by  the  Great 
Western  Railway,  and  partly  by  the  common  highways,  from  Westbury 
station  aforesaid  to  London  aforesaid,  and  there  to  be  delivered  by  the 
said  company  for  the  plaintiffs,  for  certain  reasonable  reward  then  paid 
by  the  plaintiflb  to  the  said  company  in  that  behalf, — subject  to  the 
terms  and  conditions  of  a  certain  notice  then  delivered  by  the  said 
company  to  the  plaintiffs,  which  said  notice  was  and  is  in  the  terms 
following,  that  is  to  say,  <<  The  Great  Western  Railway  Company  give 
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pablic  notice  that  thej  will  not  be  ftcoountable  for  any  article  conveyed 
upon  tbeir  railway,  nnless  it  be  entered  and  signed  for  as  received  by 
ihem  or  tbeir  agent;  nor  toiU  they  be  responMle  fin'  the  lo8$  of  or 
injury  to  any  article  or  article  or  property  of  the  description  following^ 
tbat  is  to  say,  gold  or  silver  coin  of  this  realm  or  of  any  foreign  state, 
or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or 
any  precious  stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any 
description,  trinkets,  bills,  notes  of  the  governor  and  company  of  the 
Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other 
bank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for  pay- 
ment of  money,  English  or  foreign  stamps,  maps,  writings,  title-deeds, 
paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated  articles, 
glass,  china,. «t7A;«  in  a  manufactured  or  unmanufactured  etatCy  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  in  any  parcel  or  package  which  shall  have 
been  delivered  either  to  be  carried  for  hire  or  to  accompany  the  person 
of  any  passenger  on  their  railways,  when  the  value  of  such  article  or 
articles,  or  property  aforesaid,  contained  in  '''such  parcel  or  r«i49 
package,  shall  exceed  the  sum  of  102.,  unless,  at  the  time  of  '- 
the  delivery  thereof  at  their  office,  warehouse,  or  receiving  house,  for 
the  purpose  of  being  carried,  or  of  accompanying  the  person  of  any 
passenger  as  aforesaid,  the  value  and  nature  of  such  article  or  articles 
or  property  shall  have  been  declared  by  the  person  or  persons  sending 
or  delivering  the  same,  and  an  increased  charge,  or  an  engagement  to 
pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or  pack* 
age ;  nor  for  the  loss  or  damage  of  returned  wrappers  or  boxes  for 
which  they  make  no  charge  for  conveyance,  or  for  any  goods  put  into 
returned  wrappers  or  boxes ;  nor  for  any  goods  left  until  called  for,  or 
to  ^rder,  or  left  or  warehoused  for  the  convenience  of  the  parties  to 
whom  they  are  consigned ;  nor  for  the  loss  or  damage  of  any  packages 
insufficiently  or  improperly  packed,  marked,  directed^  or  described,  or 
containing  a  variety  of  articles  liable  by  breaking  to  damage  each 
other;  nor  for  leakage  arising  from  bad  casks  or  cooperage.  The 
company  will  not  be  answerable  for  the  loss  or  damage  of  any  goods, 
arising  from  fire,  civil  commotion,  tempest,  or  act  of  God.  They  will 
not  carry  aqua  fortia^  oil  of  vitriol,  gunpowder,  or  other  goods  of  a 
dangerous  quality,  unless  by  special  agreement ;  and  any  person  send^ 
ii^  the  same,  without  giving  written  notice  to  the  company,  is  liable 
by  act  of  parliament  to  a  penalty  of  102.*,  which  will  be  strictly  enforced, 
as  also  the  amount  of  damage  sustained  on  any  other  goods  by  means 
of  the  aforesaid  dangerous  articles.  No  claim  for  loss  or  damage  will 
be  allowed,  unless  made  within  three  days  after  the  delivery  of  the 
goods.  That  the  delivery  of  the  goods  will  be  considered  complete 
when  the  same  are  unloaded  out  of  the  wagon,  van,  cart,  or  truck,  and 
placed  at  the  door  of  the  consignee ;  and  that  the  cellmng  and  ware* 
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housing  of  them  will  he  at  the  owner's  risk.  Nor  will  The  Great 
*14^1  ^^^^^^^  Railway  Company  he  responsible  for  any  loss  *or 

-*  damage  that  may  happen  to  goods  sent  by  them,  if  such  loss 
or  damage  happens  beyond  the  distance  of  their  own  railways.  The 
abore  conditions  apply  to  all  goods  receiyed  by  The  Great  Western 
Railway  Company  at  their  respectire  offices  and  warehouses  in  all 
parts  of  England.  And,  as  to  all  goods  intrusted  to  them,  they  engage 
to  carry  them  on  the  above  express  conditions  only.  N.  B. — Goods  not 
taken  from  the  company's  warehouse  within  two  days  after  notice  of 
their  arrival  at  the  station  to  which  they  have  been  addressed,  will  be 
subject  to  the  usual  charges  of  warehouse-rent,  &c. :"  That  the  ^aid 
company,  as  such  carriers  as  aforesaid,  then,  to  wit,  on  the  day  and 
year  aforesaid,  accepted  and  received  the  said  goods  of  the  plaintiffis  at 
Westbury  station  aforesaid,  to  be  carried,  conveyed,  and  delivered  by 
them  as  aforesaid,  subject  to  the  terms  and  conditions  aforesaid ;  and 
the  said  company  then  accordingly  did  duly  carry  and  convey  aeven  of 
the  said  trusses  of  silk,  from  Westbury  station  aforesaid  to  London 
aforesaid,  and  there  duly  delivered  the  same  for  the  plaintiffs,  pursuant 
to  their  duty  in  that  behalf:  That  at  the  time  when  the  said  trusses 
of  silk  were  so  delivered  to  the  said  company  as  aforesaid,  the  same 
were  duly  entered  and  signed  for  as  received  by  one  W.  A.  Tetley,  the 
agent  of  the  said  company  in  that  behalf,  to  wit,  in  a  certain  receipt  in 
writing  then  signed  and  given  by  him  as  such  agent  as  aforesaid  to  the 
plaintiffs :  That  the  said  goods  were  not,  nor  were  any  of  them,  put 
into  returned  wrappers  or  boxes,  nor  were  the  same,  or  any  part  there- 
of, insufficiently  or  improperly  packed,  marked,  directed,  or  described : 
Yet  the  said  company,  not  regarding  their  duty  as  such  common  car- 
riers as  aforesaid,  but  contriving  and  intending  to  deceive,  defraud,  and 
injure  the  plaintiffs  in  this  behalf,  did  not  nor  would  use  due  and  prdper 
care  in  and  about  the  carriage  and  conveyance  of  the  other  of  the  said 
*1441  ^^B^^  trusses  of  silk  of  *the  plaintiffs  from  Westbury  station 

-*  aforesaid  to  London  aforesaid,  nor  carry  or  convey  the  same 
from  Westbury  station  aforesaid  to  London  aforesaid,  nor  there  deliver 
the  same  for  the  plaintiffs,  but,  on  the  contrary  thereof,  the  said  com- 
pany, BO  being  such  common  carriers  as  aforesaid,  took  so  little  and 
such  bad  care  in  and  about  the  carrying  and  conveying  and  delivering 
of  the  said  other  truss  of  silk  as  aforesaid,  and  behaved  and  conducted 
themselves  in  the  premises  with  such  gross  negligence  and  carelessness, 
that,  by  and  through  the  gross  carelessness,  negligence,  and  default  of 
the  said  company  in  the  premises,  and  the  felonious  acts  of  their  servants 
in  that  behalf  the  said  other  truss  of  silk  of  the  plaintiffs,  being  of 
great  value,  to  wit,  of  the  value  of  8002.,  while  the  said  company  had 
the  same  for  the  purpose  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, became  and  was  wholly  lost  to  the  plaintiffs :  And  the  plaintiffs 
said  that  the  said  loss  of  the  last-mentioned  truss  of  silk  did  not  arise 
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from  fire,  ciyil  commotion,  tempest,  or  the  act  of  God,  bat  from  the 
default  of  the  said  company  as  aforesaid ;  nor  did  such  loss  happen 
beyond  the  distance  of  the  said  company's  own  railways,  within  the 
meaning  of  the  said  notice ;  and  that  the  plaintiffs  claimed  the  said 
last-mentioned  truss  of  silk  of  the  said  company,  or  satisfaction  for  the 
loss  thereof  as  aforesaid,  within  three  days  after  the  delivery  of  the 
said  other  seven  trusses  of  silk  for  the  plaintiffs  by  the  said  company 
as  aforesaid,  to  wit,  on  the  22d  of  April,  1850 ;  but  that  the  said  com- 
pany had  not  delivered  the  same,  or  made  any  satisfaction  to  the  plain- 
tiffs for  or  on  account  thereof. 

The  declaration  also  contained  a  couiit  in  trover. 

The  defendants  pleaded,  seventhly,  to  the  first  count,— except  as  to 
so  much  thereof  as  alleged  that  the  said  truss  of  silk  therein  said  to 
have  become  and  been  lost,  became  and  was  lost  by  and  through  the 
gross  negligence  *and  carelessness  of  the  defendants,  and  the  r^-ij^r 
felonious  acts  of  their  servants  in  that  behalf, — ^that  the  said  *- 
trusses  of  silk  in  the  first  count  mentioned,  were  so  as  in  that  count 
mentioned  delivered  to  the  defendants  at  a  certain  office,  warehouse,  or 
receiving-house  of  them  the  defendants,  as  such  common  carriers  as  in 
that  count  mentioned,  that  is  to  say,  at  Westbury  station  in  the  said 
first  count  mentioned ;  and  that  the  said  trusses  of  silk,  at  the  time  of 
the  said  delivery  thereof  to  the  defendants,  were  respectively,  and  re- 
spectively consisted  of,  packages  containing  silks,  to  wit,  silks  in  an 
unmanufactured  state  (the  said  silks  so  as  aforesaid  contained  in  such 
packages  then  being  of  a  greater  value  than  102.,  to  wit,  of  the  value 
of  2000{.  in  the  whole,  and  the  said  silks  so  as  aforesaid  contained  in 
each  and  every  of  the  said  packages  then  being  of  greater  value  than 
102.,  to  wit,  of  the  value  of  2502.) ;  and  that,  at  the  time  of  the  delivery 
of  the  said  trusses  of  silk  at  the  said  office,  warehouse,  or  receiving- 
house  of  the  defendants,  for  the  purpose  of  being  carried  and  conveyed 
as  in  the  first  count  mentioned,  the  value  of  the  said  trusses  of  silk,  or 
of  the  silks  contained  as  aforesaid  in  the  said  packages,  was  not,  nor 
was  the  value  of  any  one  of  the  said  trusses  of  silk,  nor  was  the  value 
of  the  silks  contained  in  any  one  of  the  said  packages,  declared  by  the 
plaintiffs,  or  by  the  person  or  persons  sending  or  delivering  the  same, — 
verification. 

The  plaintiffs  new  assigned  as  follows : — ^And,  as  to  the  seventh  plea 
of  the  defendants  pleaded  to  the  first  count  of  the  declaration,  except 
as  to  80  much  thereof  as  alleges  that  the  said  truss  of  silk  became  and 
was  lost  by  and  through  the  gross  negligence  and  carelessness  of  the 
defendants,  and  the  felonious  acts  of  their  servants  in  that  behalf,  the 
plaintiffs  say  that  they  issued  their  writ  in  this  action,  and  declared 
thereupon  in  the  said  first  count,  not  for  the  supposed  grievances  to 
which  the  said  seventh  plea  is  limited  and  pleaded,  but  for  that,  while 
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♦ldR1  ^^^  ^^^^  ^trusses  of  silk  were  in  the  custody  and  possession  of 
^  the  defendants,  as  such  common  carriers,  for  the  porpose  in  the 
said  first  count  mentioned,  to  wit,  on  the  day  and  year  therein  men- 
tioned, the  said  truss  of  silk  in  the  said  first  count  lastly  mentioned 
was  feloniously  stolen,  taken,  and  carried  away  by  certain  servants 
then  in  the  employ  of  the  defendants,  the  names  of  which  servants  are 
unknown  to  the  plaintiffs ;  whereby  the  same  was  not  safely  or  securely 
carried,  but  became  and  was  wholly  lost  to  the  plaintiffs,  as  in  the  said 
first  count  mentioned ;  which  is  another  and  different  grievance  from 
that  to  which  the  said  seventh  plea  is  pleaded  and  limited, — verification 
and  prayer  of  judgment. 

To  this  new  assignment  the  defendants  demurred  specially,  assigning 
for  causes, — ^that  it  was  improperly  pleaded  by  way  of  new  assignment, 
instead  of  replication; — that  either  the  seventh  plea  was  in  effect 
pleaded  to  the  whole  declaration,  and  then  the  matter  in  the  new  assign- 
ment ought  to  have  been  pleaded  by  way  of  replication,  like  the  repli- 
cation to  the  sixth  plea,  or  the  seventh  plea  was  pleaded  to  a  portion 
of  the  declaration,  excluding  felony,  and  then  the  new  assignment  was 
improper,  as  repeating  a  portion  of  the  declaration  to  which  the  plea 
was  not  pleaded ; — and  that,  under  the  circumstances  disclosed  in  this 
branch  of  the  record,  the  defendants  were  not  necessarily  liable  for 
felony  of  their  servants. 

The  plaintiffs  joined  in  demurrer. 

WUleSj  in  support  of  the  demurrer. — Under  such  a  notice  as  is  set 
out  upon  this  record,  the  common  carrier  is  protected,  unless  he  be 
guilty  of  gross  negligence.  Felony  of  a  servant,  per  se^  would  not 
render  him  liable :  it  is  only  when  coupled  with  something  else,  that  it 
amounts  to  evidence  of  gross  negligence.  If  so,  this  new  assignment 
^^  .^^  is  clearly  bad,  as  being  a  new  ^assignment  of  evidence  of  some- 
^  thin^which  ought  to  have  been  replied  in  some  way  or  other. 
The  new  assignment  is  likewise  open  to  an  objection  in  point  of  form. 
The  exception  in  the  plea  is  of  something  which  the  court  on  a  former 
occasion  decided  to  be  surplusage.  [Maule,  J. — The  declaration  com- 
plains generally  of  a  loss.  The  defendants  say,  you  complain  of  a  loss 
which  may  comprehend  a  loss  by  the  felonious  acts  of  our  servants ;  in 
so  far,  therefore,  as  it  may  comprehend  that,  our  plea  is  not  addressed 
to  it ;  but,  in  so  far  as  it  does  not,  our  plea  is  an  answer  to  the  charge. 
The  plaintiff  cannot  new  assign  a  loss  by  felony.]  Clearly  not :  it  is 
merely  adding  another  fact,  showing  a  new  character  of  loss,  not  alleg- 
ing a  new  and  different  cause  of  action.  [Maulb,  J. — Like  a  new 
assignment  of  excess,  to  a  plea  of  son  assault  demesne.']  Not  quite : 
that  alters  the  quantity  but  not  the  quality  of  the  act.  [Maule,  J. — 
A  common  carrier  is  liable  to  an  action  for  not  properly  carrying  and 
delivering  goods  intrusted  to  him :  but  he  is  not  liable,  generally  speak- 
ing, if  the  owner  of  the  goods  fails  to  give  the  information  which  the 
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special  notice  requires.  He  is,  however,  liable,  notwithstanding  such 
failure,  in  the  aggravated  case  of  his  keeping  felonious  servants.  But 
that  should  be  replied,  and  not  new  aissigned.]  Had  this  been  a  case 
under  the  carriers'  act,  11  G.  4  &  1  W.  4,  c.  68,  the  felony  of  the 
defendants'  servants  would,  under  s.  8,  have  been  a  good  answer  to  the 
plea.  Bradley  v.  Waterhouse,  M.  &  M.  154  (B.  0.  L.  R.  vol.  22), 
was  cited  on  the  former  argument,  to  show  that  the  notice  will  not  pro- 
tect the  carrier  against  liability  for  a  loss  arising  from  felony  of  his 
servants.  The  marginal  note  of  the  report  is  not  quite  borne  out  by 
Lord  Tentbrden's  judgment :  the  point  really  decided, — and  for  which 
alone  the  case  is  cited  in  Story  on  Bailments,  §  78,  and  also  in  Angell 
on  Carriers,  §  261,  a  book  *of  great  repute  in  America, — was, 


that  the  carrier  was  not  liable  for  a  loss  by  felony  of  his  servant. 
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where  the  owner  of  the  package  stolen  had  so  endeavoured  to  conceal 
the  nature  and  character  of  the  article,  as  to  prevent  the  carrier  from 
taking  any  particular  care  of  it.  [Maule,  J. — Lord  Tenterdbn  relies, 
not  merely  upon  a  9uppre98io  veri,  but  also  upon  a  Bugge9tio  fahi.  He 
seems  to  put  it  like  a  case  of  running  down,  where  the  plaintiff  loses 
his  remedy  if  he  has  himself  contributed  to  the  injury.(a)  He  evi- 
dently considered  the  plaintiff  as  the  person  who  had  occasioned  the 
loss,  by  his  misrepresentation  of  the  nature  of  the  article.]  The 
plaintiff  should  have  replied  that  the  loss  was  occasioned  by  the  gross 
negligence  of  the  defendants, — ^relying  upon  the  felony  as  evidence  of 
gross  negligence.  In  Finucane  v.  Small,  1  Esp.  N.  P.  G.  315,  it  was 
held,  that,  where  goods  are  bailed  to  be  kept  for  hire,  the  bailee  is  only 
bound  to  take  the  same  care  of  them  as  he  would  of  his  own ;  and 
therefore,  if  they  are  stolen  by  the  bailee's  servants,  without  gross 
negligence  on  his  part,  the  bailee  is  not  liable.  <<  To  support  an  action 
of  this  nature,"  says  Lord  Kenton,  <<  positive  negligence  must  be 
proved.  It  has  appeared  in  evidence  in  this  case,  that  the  goods  were 
lodged  in  a  place  of  security,  and  where  things  of  much  greater  valud 
were  kept.  This  is  all  that  it  is  incumbent  on  the  defendant  to  do ;  and, 
if  such  goods  are  stolen  by  the  defendant's  own  servants,  that  is  not  a 
species  of  negligence  of  a  description  sufficient  to  support  this  action, 
inasmuch  as  he  has  taken  as  much  care  of  them  as  of  his  own." 

Needham  (with  whom  was  J.  Brown\  contri. — ^Felony  is  expressly 
excepted  by  the  carriers'  act,  the  8th  section  of  which  provides  <<  that 
nothing  in  this  act  shall  be  '''deemed  to  protect  any  mail-con-  r^ei^g 
tractor,  stage-coach  proprietor,  or  other  common  carrier  for  hire,  ^ 
from  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  what- 
soever arising  from  the  felonious  acts  of  any  coachman,  guard,  book- 
keeper, porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect 
any  such  coachman,  guard,  book-keeper,  or  other  servant,  from  liability 
for  any  loss  or  injury  occasioned  by  his  or  their  own  personal  neglect 

ia)  See  Thorogood  v.  Bryan,  8  0.  B.  115  (B.  0.  L.  B.  roL  66). 
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or  misconduct."  It  is  impossible^  therefore,  to  contend  that  the  defend- 
ants could,  hj  any  notice,  relieve  themselves  from  the  express  liability 
cast  on  them  by  the  statute.  [Cresswell,  J. — The  statute  imposes  no 
express  liability :  it  relieves  the  carrier  from  the  necessity  of  proving 
the  notice ;  and  then  it  restricts  that  relief  in  certain  cases.  Maulb, 
J. — It  is  emphatically  a  carriers'  act :  it  gives  them  the  benefit  of  the 
notice,  except  in  cases  of  gross  and  wilful  neglect.]  It  leaves  them 
liable  for  the  wrongful  taking  by  their  servants.  In  Story  on  Bailments, 
§  570,  speaking  of  these  notices,  the  learned  author  says, — <<  tt  is  clear 
that  such  notices  will  not  exempt  the  carrier  from  any  losses  by  the 
malfesance,  misfesance,  or  gross  negligence  of  himself  or  his  servants. 
If,  therefore,  he  or  they  convert  the  goods  to  a  wrong  use ;  or,  if  he  or 
they  make  a  wrong  delivery  to  a  person  not  entitled, to  them;  or,  if 
he  or  they  are  guilty  of  gross  negligence  in  the  carriage  or  care  of  them ; 
the  loss  must  be  borne  by  the  carrier,  notwithstanding  his  notice,  for, 
the  terms  are  uniformly  construed  not  to  exempt  him  from  such  losses." 
Before  the  act,  it  will  not  be  denied  that  carriers  were  liable  for  the 
felonious  acts  of  their  servants.  [Maule,  J. — They  were  liable  for  the 
non-delivery  of  the  goods.]  If  so,  the  substance  of  this  replication,  or 
new  assignment,  be  it  which  it  may,  is  good.  Bradley  v.  Waterhouse 
shows  that,  notMrithstanding  the  notice  (before  the  act),  the  carrier  was 
liable  for  felony  of  his  servants.  Here,  it  is  alleged  that  the  loss 
*1  'iOl  *^^  occurred.  [Cresswell,  J. — Put  the  carriers'  act  out  of  con- 
-^  sideration.  Before  the  statute,  the  carrier  was  an  insurer.  Does 
the  act  relieve  him  from  all  liability  as  an  insurer,  except  for  gross 
negligence  ?  Is  the  allegation  that  the  loss  arose  from  felony  by  the 
defendants'  servants  any  answer  to  the  plea  setting  up  a  notice  which 
restricts  the  liability  of  the  defendants  to  the  case  of  gross  negligence  ? 
By  your  ansjwer  you  set  up,  not  gross  negligence,  but  felony.  Pinucane 
t;.  Small  is  an  authority  that  the  carrier  is  not  liable  for  felony,  unless 
he  has  been  guilty  of  gross  negligence.]  The  superaddition  of  the  special 
contract  does  not  alter  the  character  of  the  bailment.  [Jervis,  G.  J. 
—In  Wyld  V.  Pickford,  8  M.  &  W.  448,t  it  was  held,  that,  where  a 
carrier  receives  valuable  goods  to  carry,  after  notice  to  the  bailor  that 
he  will  not  be  responsible  for  loss  or  damage  to  them  unless  a  higher 
than  the  ordinary  rate  of  insurance  be  paid  for  the  carriage,  he  receives 
them  on  the  terms  of  such  notice,  which  amounts  to  a  special  contract ; 
but  that  he  is  not  exempted  thereby  from  all  responsibility,  but  is,  not- 
withstanding the  notice,  bound  to  take  ordinary  care  in  the  carriage  of 
the  goods,  and  is  liable,  not  only  for  any  act  which  amounts  to  a  total 
abandonment  of  his  character  of  a  carrier,  or  for  wilful  negligence,  but 
also  for  a  conversion  by  a  mis-delivery  arising  from  inadvertence  or 
mistake,  if  such  inadvertence  or  mistake  might  have  been  avoided  by 
the  exercise  of  ordinary  care.]  Hinton  v.  Dibbin,  2  Q.  B.  646  (E.  C. 
L.  B.  vol.  42),  2  Gale  &  D.  36,  shows  that  the  carrier  is  not  liable  for 
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a  loBS  arising  from  gross  negligence  of  his  servants :  the  felony,  there- 
fore, is  the  material  thing.  [Maule,  J. — ^You  say  this  is  a  declaration 
for  non-delivery  of  goods :  the  defendants  say,  they  accepted  the  goods 
npon  a  condition  which  you  did  not  comply  with ;  to  which  yon  answer, 
that  yoor  claim  is  in  respect  of  something  which  i^  '^'unaffected  ^^^  .^ 
by  the  notice.  [Jebyis,  G.  J.-^If  Finucane  v.  Small  is  good  law,  '- 
a  replication  of  felony  clearly  wonld  be  bad.]  As  an  insurer,  the 
carrier  is  absolutely  liable,  notwithstanding  a  loss  by  felony  of  his 
servants;  [Cbbsswsll,  J. — If  the  notice  is  sufficient,  as  you  seemed  to 
concede  it  to  be,  to  relieve  the  carrier  from  liability  in  all  cases  except 
where  he  has  been  guilty  of  gross  negligence,  it  relieves  him  from  liability 
for  the  felony  of  his  servants,  provided  he  has  not  been  guilty  of  gross 
negligence.]  Is  it  not  always  evidence  of  gross  negligence,  that  an 
insurer  of  goods  loses  them  by  the  felony  of  a  servant  ?  [Maulb,  J. 
— Clearly  not.  JsRVls,  C.  J. — If  it  were  so,  you  should  have  replied 
^oss  negligence,  and  not  contented  yourself  with  stating  that  which 
you  say  is  evidence  of  it.]  The  law  clearly  imposes  upon  a  carrier  the 
duty  of  employing  honest  servants.  [Maulb,  J. — Can  you  say  that 
the  simply  hiring  a  servant  who  afterwards  turns  out  to  be  a  thief,  is 
evidence  of  gross  negligence  ?  Jbbvis,  C.  J. — ^Mr.  Justice  Stort,  in 
§  335,  cites  Pinucane  v.  Small,  and  says, — <<  If,  indeed,  the  circum- 
stances of  the  case  prove  that  the  theft  has  been  occasioned  by  negli- 
gence, or  want  of  proper  caution,  there  the  pawnee  may  properly  be 
held  responsible."  Sect.  454  seems  to  explain  the  whole  matter.  <<  In 
respect  to  depositaries  for  hire,"  it  is  said,  <<  there  seem  some  discre- 
pancies in  the  authorities,  whether  the  antu  probandi  of  negligence  lies 
on  the  plaintiff,  or  of  exculpation  on  the  defendant,  in  a  suit  brought 
for  the  loss.  In  England,  the  former  rule  is  maintained.(a)  In  America, 
an  inclination  the  other  way  has  been  expressed.  "(5)  The  result  is,  that 
a  replication  of  felony  would  be  no  answer  to  the  plea.J  In  Story, 
§  531,  it  is  said, — <<  The  case  of  Barcroft,  as  cited  by  Lord  Chief  Justice 
SoLLE,  would  seem  to  imply  a  *responsibility  of  the  carrier  even  j-^  -^ 
in  cases  of  jettison.  It  is  stated  thus  : — <  A  box  of  jewels  had  '- 
been  delivered  to  a  ferryman,  who  knew  not  what  it  contained,  and,  a 
sudden  storm  arising  in  the  passage,  he  threw  the  box  into  the  sea: 
yet  it  was  resolved  that  he  should  answer  for  it.\c)  Sir  W.  Jones 
suspects  that  there  must  have  been  some  proof  of  culpable  negligence  in 
the  case,  and  that  probably  the  casket  was  both  small  and  light  enough 
to  have  been  kept  longer  on  board  than  other  goods.  Even  then,  the 
case  would  be  sufficiently  hard ;  as,  the  ferryman  did  not  know  the  con- 
tents, and  might  have  acted  for  the  best.    But,  if  the  doctrine  of  the 

(a)  Citing  Finucftne  v.  Small,  1  Sep.  K.  P.  0.  316;  Harrlf  v,  Paokwood,  8  Taunt  364;  UmbUi 
9.  Home,  5  B.  A  C.  322,  327  (E.  C.  L.  B.  vol.  11),  8  I).  A  B.  223  (B.  C.  L.  B.  toL  16). 

(B)  CiUng  Piatt  v.  Hibbard,  7  Cowen'a  B.  497,  500. 

(e)  Story  cites  Alejn's  B.  22  (bat  this  is  a  mlBtake;  the  case  is  Bird  v.  Astcook,  2  Balstr.  28; 
hb  case  de  Giaresend-Barge,  1  BolL  Bep.  79,  2  Boll.  Abr.  667);  Jones  on  BaUments,  107, 108. 
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case  be,  that  jettison  will  not  in  a  clear  case  of  necessity  discbarge  the  • 
carrier,  it  is  not  law ;  for,  it  was  expressly  decided  in  Lord  Coke's 
time,  in  the  case  of  a  bargeman,  that,  where  goods  were  thrown  over-- 
board  in  a  great  storm,  to  save  the  lives  of  the  passengers,  by  lightening 
the  barge,  the  bargeman  was  exonerated ;  for,  the  storm  was  the  act 
of  G-od,  and  the  occasion  of  throwing  them  orerboard."  This  is  a  case 
of  misfesance.  [Maulb,  J. — ^Yes :  on  the  part  of  the  felon.]  The  argu- 
ment on  the  other  side  assumes  that  the  special  notice  redaces  it  to  the 
case  of  an  ordinary  bailment.  That  clearly  is  a  fallacy.  [Maulb,  J. 
-^Neither  the  carriers'  act  nor  the  special  contract  brings  the  defend- 
ants into  the  position  of  ordinary  bailees  for  hire.  They  still  are  com* 
mon  carriers,  and  liable  to  all  the  duties  of  common  carriers,  except  so 
far  as  they  are  qualified  by  the  statute,  where  the  statute  applies,  or 
by  the  special  contract,  where  the  special  contract  applies.  If  the 
plaintiff  could  reply  that  the  loss  was  occasioned  by  the  wilful  act  or 
gross  negligence  of  the  defendants,  it  would  probably  be  a  good  answer 
to  the  plea.  But,  to  say  that  the  thing  was  lost  by  the  felonious  act 
^15^1  ^^  ^^^  ^defendants'  servants,  is  no  answer  to  a  plea  founded  upon 
-^  the  condition  contained  in  the  special  contract.  The  defendants 
have  a  right  to  say,  in  terms,  that  they  will  not  be  liable  for  silk.  The 
plea  is  a  good  one,  and  the  replication  bad  in  substance.  Jbrtis,  G. 
J. — I  think  the  plaintiff  ought'  to  be  allowed  to  amend,  by  replying  a 
loss  through  gross  negligence.]  Felony  and  gross  negligence.  [Maulb, 
J. — ^Amend,  by  replying  a  loss  by  felony,  and  that  such  felony  arose 
through  the  gross  negligence  of  the  defendants.] 
WiUei  undertook  not  to  demur  to  such  a  replication. 

Leave  to  amend  accordingly,  on  payment  of  costs, 
within  a  fortnight ;  otherwise  judgment. 

a  oommon  carrier  may  limit  his  liability  hy  the  exception,  hat  also  that  there  was  no  negli- 

»  special  contract^  though  not  for  losses  arising  genoe,  lies  on  the  carrier :  Swindler  v.  Hilliard^ 

from  negligence;  and  where  there  is  a  special  2  Richardson,  286;  New  Jersey  Steam  Naviga- 

Moeptance,  the  onut  of  showing,  not  only  that  tion  Co.  v.  Merchants'  Bank,  6  Howard  XT.  6. 

the  cause  of  the  loss  was  within  the  terms  of  Bep.  844;  Laing  v.  Calder,  8  Burr,  479. 
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Where  the  defendant  has  duly  obtained  a  role  for  a  special  jnrj,  and  the  jury  has  been  strnck 
and  redoeedy  it  is  not  oompetent  to  the  court  to  direet  that  the  caase  be  tried  by  a  eommoii 
joiy,  on  the  defendant'!  failore  to  summon  a  special  jury. 

Bbahwbll,  for  the  plaintiff,  moved  for  a  rule  calling  upon  the 
defendant  to  show  cause  why  this  cause  should  not  be  tried  in  its  order, 
and  by  a  common  jury,  unless  the  defendant  should  cause  a  special  jury 
to  be  summoned.  It  appeared  that  the  rule  for  a  special  jury  was 
obtained,  and  that  the  jury  had  been  duly  struck  and  reduced,  but 
that,  when  the  cause  was  called  on,  it  was  found  that  no  jury  had  been 
summoned.  [Jbryis,  0.  J. — ^Why  did  not  the  plaintiff  summon  the 
special  jury  ?]  He  swears  that  he  was  not  aware  of  the  defendant's 
default,  and  his  attorney  was  uninformed  as  to  the  practice.  [Orbss- 
WELL,  J. — ^The  statute(a)  is  imperative,  that  the  jury  struck  shall  be 
the  jury  to  try  the  ♦issue.]  The  Court  of  Exchequer  has  p^-  - - 
repeatedly  done  that  which  is  now  asked.  ^ 

Jbrvis,  0.  J. — ^And  so  has  this  court ;  but  not  very  recently.  It  is 
not  competent  to  any  court  to  repeal  a  positive  enactment  of  the  legis- 
lature.    The  practice  on  the  subject  is  quite  settled.(6) 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  3  G.  3,  c.  25,  s.  15. 

{h)  See  Breach  v.  O'Brien,  Od.  B.  227,  and  the  cases  there  referred  to.  In  Dawson  v.  Smith, 
1 L.  M.  A  P.  161,  it  is  said,  that  a  special  .jury  rule  does  not  deprire  a  party  of  his  right  to  the 
eemmon  jory  process,  until  a  special  jury  has  been  struck. 

And  see  Devanage  «.  Borthwick,  2  L.  M.  A  P.  277. 


BICHAEDSON  v.   The  SOUTH  EASTERN  RAILWAY   COM- 

PANY.    JunelQ. 

A  party.whose  land  has  been  **  damaged  or  injuriously  affected"  by  the  execution  of  the  works 
of  a  raUwaj  company,  and  who,  in  a  proceeding  initiated  by  himself  under  the  68th  section  of 
the  'lands  clauses  consolidation  act,  8  A  9  Vict.  c.  18,  recovers  by  the  yerdict  of  a  jury  a 
larger  sum  than  that  tendered  by  the  company,  is  enUUed  to  the  costs  of  the  inquiry  before  the 
sheriff, — the  earlier  provisions  of  the  statute  as  to  the  manner  of  assessing  compensation,  being 
TirtnaUy  inoofpoxmted  in  that  section. 

This  was  an  action  of  debt.  The  declaration  stated,  that,  before 
and  at  the  time  «>f  the  giving  the  notice  thereinafter  next  mentioned, 
and  after  the  passing  of  the  lands  clauses  consolidation  act,  1845, 
and  after  the  passing  of  the  railways  clauses  consolidation  act,  1845, 
and  after  the  passing  of  a  certain  other  act  of  parliament  made 
and  passed  in  the  session  of  parliament  holden  in  the  ninth  and 
tenth  years  of  the  reign  of  Her  present  Majesty,  intituled  <<An 
act  to  make  a  railway  from  The  London  and  Greenwich  Railway  to 
Woolwich  and  Gravesend,"  the  plaintiff  was  seised  of  the  inheritance 
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^1  een  *^^  feo-simplo  in  possession  of  an  estate  situate  and  beiog  in 
-^  Marshall's  Grove,  Woolwich,  in  the  county  of  Kent,  and  adjoin- 
ing the  south  side  of  the  said  railway  authorized  to  be  constructed,  and 
constructed,  by  the  defendants,  under  and  by  virtue  of  the  provisions 
of  the  said  last-mentioned  act,  consisting  of  nine  messuages  or  cottages, 
with  the  gardens  and  yards  in  the  rear  thereof,  and  being  No.  1  to  No. 
9  inclusive  in  the  said  Marshall's  Grove :  That,  by  reason  of  the  last- 
mentioned  railway  having  intersected  and  cut  off  the  roadway  adjoin- 
ing the  north  side  of  the  said  estate  of  the  plaintiff,  and  having  thereby 
destroyed  or  obstructed  the  immediate  approaches  thereto;  and  also  by 
the  execution  of  the  works  by  the  last-mentioned  act  authorized  to  be 
executed,  and  by  the  construction  of  the  said  last-mentioned  railway, 
the  said  estate  of  the  plaintiff  was  greatly  damaged  and  injuriously 
affected :  That,  before  the  giving  of  the  said  notice  t^iereinafter  next 
mentioned,  to  wit,  on  the  1st  of  January,  1849,  the  defendants  took 
possession  of  and  seized  and  converted  to  the  purposes  of  their  afore- 
said railway,  or  the  works  connected  therewith,  a  piece  of  ground  at 
the  North  East  angle  of  one  of  the  aforesaid  messuages  or  cottages,  by 
reason  whereof  the  said  estate  of  the  plaintiff  was  further  greatly 
damaged  and  injuriously  affected,  and  the  plaintiff^  by  reason  of  the 
several  premises  aforesaid,  sustained  a  loss,  and  claimed  to  be  entitled 
to  compensation  in  respect  thereof  from  the  defendants,  to  an  amount 
exceeding  50Z.,  to  wit,  to  the  amount  of  10002. :  That,  afterwards,  the 
plaintiff  being  so  interested  in  the  said  estate,  and  the  same  being  so 
injuriously  affected  as  aforesaid,  and  the  plaintiff  having  sustained  such 
loss  as  aforesaid,  and  being  entitled  to  compensation  in  respect  thereof 
as  aforesaid,  and  being  desirous  of  having  the  question  of  compensation 
settled  by  a  jury,  to  wit,  on  the  9th  of  March,  1^50,  he  the  plaintiff 
4<1  f{fM  ^^^  ^  notice  in  writing  '''to  the  defendants,  and  did  thereby 
-^  and  therein  state  to  the  defendants  the  said  nature  of  his  inter- 
est in  the  said  hereditaments  in  respect  of  which  he  claimed  compensa- 
tion, and  that  he  claimed  from  the  defendants  compensation  in  respect 
of  the  said  loss  and  injury,  and  that  10002.  should  be  paid  by  the  defend- 
ants to  him  the  plaintiff  for  such  compensation ;  and  the  plaintiff  did 
also  by  the  said  notice  state  to  the  defendants  that  it  was  the  desire  of 
him,  the  plaintiff,  that  the  question  of  the  aforesaid  compensation  should 
be  settled  by  a  jury  in  the  manner  pointed  out  in  that  behalf  by  the 
lands  clauses  consolidation  act,  1845,  unless  the  defendants  should  be 
willing  to  pay  the  aforesaid  amount  of  10002.  as  compensation,  which 
the  plaintiff  thereby  claimed,  and  enter,  within  the  time  limited  by.the 
said  statute  in  that  behalf,  into  an  agreement  for  that  purpose :  That 
the  defendants  afterwards,  to  wit,  on  the  20th  of  March,  1850,  gave 
to  the  plaintiff  a  certain  notice  in  writing,  whereby,  after  reciting  the 
said  notice  so  given  by  the  plaintiff  to  the  defendants  as  aforesaid,  they 
the  defendants  made  known  to  the  plaintiff  that  they  the  defendants 
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were  ready  and  willing,  and  thereby  offered,  to  pay  to  the  plaintiff 
the  sum  of  60L  in  satisfaction  and  discharge  of  the  injury  and  damage 
alleged  to  have  been  sustained  by  the  plaintiff,  and  in  respect  of 
which  the  said  sum  of  10002.  was  so  claimed  by  the  plaintiff  as  afore- 
said :  That  the  defendants  did  not  nor  would  pay  the  amount  of  com- 
pensation so  claimed  by  the  plaintiff  as  aforesaid,  nor  did  nor  would 
enter  into  a  written  agreement  for  that  purpose :  That  the  defendants, 
within  twenty-one  days  after  the  receipt  of  the  said  first-mentioned 
notice  to  them  so  given  as  aforesaid,  to  wit,  on  the  28th  of  March, 
1850,  did,  according  to  the  form  of  the  first-mentioned  statute,  issue 
their  certain  warrant  in  writing,  under  the  common  seal  of  the  defend- 
ants, and  directed  to  the  sheriff  of  the  county  of  Kent,  whereby. 
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^flter  reciting  and  referring  to  the  several  notices  aforesaid,  the 
defendants,  pursuant  to  the  powers  and  authorities  given  to  them 
by  the  statutes  in  that  behalf,  required  the  said  sheriff  to  nominate  and 
summon  a  special  jury  to  inquire  of  and  assess  the  compensation,  if 
any,  to  be  paid  to  the  plaintiff  in  respect  of  the  several  supposed  mat- 
ters in  his  said  notice  alleged,  or  any  of  them,  in  respect  whereof  he 
had  therein  claimed  compensation ;  and  the  defendants  did  by  their 
said  warrant  further  require  the  said  sheriff  to  issue  such  summons,  and 
do  all  such  things  in  relation  to  the  said  trial  or  inquiry,  as  were  autho- 
rised and  required  to  be  done  by  the  lands  clauses  consolidation  act, 
1845,  and  by  the  said  company's  act :  That  afterwards,  to  wit,  on  the 
24th  of  April,  1850,  within  the  said  bailiwick  of  the  said  sheriff,  to 
wit,  at  Woolwich,  in  the  county  of  Kent,  a  certain  inquisition  was  taken 
in  pursuance  of  and  in  accordance  and  compliance  with  the  last-men- 
tioned request,  before  Matthew  Bell,  Esq.,  then  being  sheriff  of  the  said 
county  of  Kent,  by  A.  B.,  0.  D.,  &c.,  twelve  honest,  lawful,  sufficient, 
and  indifferent  men  of  the  said  county,  qualified  to  serve  on  juries  for 
trials  of  issues  in  Her  Majesty's  courts  of  record  at  Westminster  who 
were  duly  impannelled,  summoned,  returned,  and  drawn  pursuant  to 
the  provisions  of  the  statute  in  that  behalf,  by  the  said  Matthew  Bell, 
at  the  time  of  the  said  request,  and  then,  being  sheriff  of  the  said 
county  of  Kent  as  aforesaid,  and  who  were  by  and  before  such  sheriff, 
at  the  time  and  place  last  aforesaid,  duly  sworn  to  inquire  of  and  con- 
cerning the  matters  in  the  said  warrant  in  that  behalf  mentioned,  and' 
thereby  referred  to,  to  be  inquired  of,  assessed,  ascertained,  and  deter- 
mined by  them^  in  manner  therein,  mentioned ;  and  the  plaintiff  and 
the  said  defendants,  by  their  counsel  respectively,  having,  at  the  time 
and  place  of  the  holding  of  the  said  inquisition,  appeared  before  the 


said  sheriff  and  the  said  jurors,  and  '''having  respectively  adduced 
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evidence  before  the  said  sheriff  and  jurors  touching  the  matters 
BO  in  question  as  aforesaid,  the  said  jurors,  upon  their  oath  did  find  their 
verdict  that  the  plaintiff  had  sustained  damages  to  the  amount  of  2152., 
by  means  of  the  several  matters  mentioned  in  his  said  notice,  and  that 
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the  defenSanta  should  paj  to  the  plaintiff  the  said  sum  of  2152. ;  and 
the  said  sheriff  did  then  and  there,  accordingly,  pursuant  to  the  statute  in 
that  hehalf,  give  judgment  for  the  said  sum  of  2152.  so  assessed  hj  the 
said  jury,  to  be  paid  by  the  defendants  to  the  plaintiff  according  to  the 
provisions  of  the  said  statutes ;  and  the  said  verdict  and  judgment  were 
then  and  there,  to  wit,  at  the  time  and  place  of  holding  the  said  inqui-* 
sition  as  aforesaid,  duly  signed  by  the  said  sheriff:  That,  the  said  ver- 
dict and  judgment,  being  so  duly  signed  as  aforesaid,  were  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of  May, 
1850,  duly  deposited  and  left  by  the  said  sheriff  with  the  clerk  of  the 
peace  of  the  said  county  of  Kent,  to  be  by  him  kept,  and  the  same  are 
now  by  him  kept,  amongst  the  records  of  the  Quarter  Sessions  of  the 
said  county  of  Kent,  and  the  said  verdict  and  judgment  still  remained 
among  the  records  of  the  said  Quarter  Sessions  of  the  said  county  of 
Kent,  in  full  force  and  effect,  and  in  no  wise  satisfied,  reversed,  or 
annulled:  That  the  said  sum  of  2152.  for  which  the  verdict  of  the  jury 
was  so  given  as  aforesaid,  was  and  is  a  greater  sum  than  the  said  sum 
of  602.  so  previously  offered  by  the  defendants  as  aforesaid;  by  reason 
whereof  the  defendants  became  and  were  liable  to  pay  to  the  plaintiff 
his  the  plaintiff's  costs  of  the  said  inquiry :  That  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  1st  of  June«  1850, 
the  plaintiff's  costs  of  the  said  inquiry  were  settled  by  Richard  Good- 
rich, then  being  one  of  the  masters  of  the  Court  of  Queen's  Bench  at 
Westminster,  at  a  certain  sum,  to  wit,  the  sum  of  2432.  Is,  3c2.,— of 
^^  ^q^  all  which  the  defendants,  '''afterwards,  and  before  the  commence- 
-^  ment  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice :  By  reason  of  which  said  premises,  and  by  force  of  the  statutes 
in  that  behalf,  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendants  the  said  sum  of  2152.,  and  also  the 
said  sum  of  2482.  Is.  Sd.,  amounting  in  the  whole  to  the  sum  of  4582. 
Is.  3(2.,  being  the  sum  above  demanded ;  yet  that  the  defendants  had 
not  paid  the  said  sum  above  demanded,  &c. 

The  defendants  pleaded,  as  to  so  much  of  the  declaration  as  related 
to  the  said  sum  of  2152.,  parcel,  &c.,  payment  into  court :  and,  as  to 
the  residue  of  the  declaration,  demurred  generally. 

The  plaintiff  joined  in  demurrer. 
*1601       Cha'^'^^lli  Serjt.,  in  support  of  the  demurrer.(a) — The  *pliun- 
^  tiff  has  proceeded  before  the  sheriff  for  the  value  of  land  taken 

(a)  The  ground  of  demurrer  marked  in  the  margin  of  the  demurrer  book,  was,— "that  the 
claimant  is  not  by  the  lands  olaoaes  oonsolidaUon  act»  1845,  entitled  to  costs  in  any  ease  whore 
a  Jury  has  been  summoned  in  complianoe  with  a  notioe  from  the  dainuuit,  under  the  68th  section 
of  that  act" 

The  defendant's  "points"  were  as  follows  :— 

"That  the  proceedings  mentioned  in  the  declaration  were  pz^oceedings  initiated  by,  and  oonie- 
qnent  upon,  the  notice  given  by  the  claimant  under  the  68ih  section  of  the  lands  clauses  consoli- 
dation act,  1845,  and  that  the  inquiry  mentioned  in  the  declaration  was  a  proceeding  wholly 
under  that  section : 


[*161 
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by  The  Soatk  Eastern  Bailwaj  Company,  and  for  damage  doife  to  land 
not  taken,  under  the  68th  section  of  <<  the  lands  clauses  consolidation 
act,  1845,^'  8  &  9  Vict.  c.  18.  That  section  enables  the  claimant  to 
initiate  the  proceedings,  obliging  the  company,  if  they  omit  to  issue  a 
warrant  to  summon  a  jury  within  twenty-one  days  after  demand,  to 
pay  the  amount  claimed ;  the  object  of  the  section  being,  to  supersede 
the  old  proceeding  by  mandamiu.  The  question  intended  to  be  raised 
here,  is,  whether  this  68th  section  gives  the  claimant  a  right  to  the 
costs  of  the  proceeding.  It  will  hardly  be  contended  that  that  section 
alone  has  that  e£fect :  but  it  will  be  insisted,  on  the  part  of  the  plaintiff, 
that  the  68th  section  incorporates  within  it  certain  prior  clauses  which 
give  the  claimant  a  right  to  costs.  On  the  part  of  the  company,  it  is 
submitted  that  this  is  casw  omisnu,  and  that  the  earlier  sections,  whicb 
relate  to  cases  where  the  proceedings  are  initiated  by  the  company,  are 
not  incorporated  in  the  68th.  That  section  enacts,  <<  that,  if  any  party 
shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any 
interests  therein,  which  shall  have  been  taken  for,  or  injuriously  affected 
by,  the  execution  of  the  works,  and  for  which  the  promoters  of  the 
undertaking  shall  not  have  made  satisfaction  under  the  provisions  of 
this  or  the  special  act,  or  any  act  incorporated  ^therewith,  and, 
if  the  compensation  claimed  in  si^ch  case  shall  exceed  the  sum 
of  502.,  such  party  may  have  the  same  settled  either  by  arbitration  or 
by  the  verdict  of  a  jury,  as  he  shall  think  fit ;  and,  if  such  party  desire 
to  have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  promoters  of  the  undertaking,  of  such  his 
desire,  stating  in  such  notice  the  nature  of  the  interest  in  such  lands 
in  respect  of  which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  therein;  and,  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed, 
and  shall  enter  into  a  written  agreement  for  that  purpose  within 
twenty-one  days  after  the  receipt  of  any  such  notice  from  any  party 
so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  manner  herein 
provided :  or,  if  the  party  so  entitled  as  aforesaid  shall  desire  to  have 
such  question  of  compensation  settled  by  a  jury,  it  shall  be  lawful  for 

"Thftt  tba  utid  inquirT'  was  not  'fluoh'  inquiry  as  is  mentioned  in  the  Slst  section  of  the  same 
■tetate;  which  section  refers  to  an  inqniry  initiated  by  the  eompanyi  and  where  soeih  notice  by 
the  company  lias  necessarily  been  giyen  as  is  required  by  the  38th  section : 

"That^  it  baring  been  decided  that  the  38tfa  section  does  not  apply  in  the  case  where  the  notice 
to  siren  by  the  claimant  oader  the  68th  section,  it  follows  that  the  61st  section  is  also  inapplicable 
in  nch  a  ease,  as  there  is  not  in  such  a  ease  any  preTions  offer  of  compensation  by  the  company 
with  reference  to  which  the  oosts  can  be  imposed  or  apportioned,  according  to  the  proYision  of 
fhe  61st  section: 

**  That  there  is  m  sttttatory  proTifli,on  relative  to  the  costs  of  an  inquiry  under  the  68th  section : 

**  That»  although  it  is  alleged  in  the  declaration,  that,  after  the  giving  of  the  notice  by  the  claim- 
ant under  the  68th  section,  an  offer  was  made  by  the  company,  such  offer  was  not  an  offer  made 
in  pmsnanee  of  the  statute,  a&d|  having  been  wholly  unnecessary  and  superfluous,  does  not  affect 
tha  rights  or  Uahilities  of  either  party: 

**  That  it  appears  that  the  verdict  of  the  jury  was  given  for  a  much  less  sum  than  the  amount 
of  eompensation  elaimed  by  the  claimant  in  his  notice." 

l2 
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him  to  gtve  notice  in  writing  of  such  his  desire  to  the  promoters  of  the 
undertaking,  stating  such  particulars  as  aforesaid ;  and,  unless  the  pro- 
moters of  the  undertaking  be  willing  to  pay  the  amount  of  compensa> 
tion  so  claimed,  and  enter  into  a  written  agreement  for  that  purpose, 
thej  shall,  within  twentj-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in 
the  Tnanner  herein  protndedj  and,  in  default  thereof,  they  shall  be  liable 
to  pay  to  the  party  so  entitled  as  aforesaid,  the  amount  of  compensation 
so  claimed,  and  the  same  may  be  recovered  by  him,  with  costs,  by  action 
in  any  of  the  superior  courts."  The  manner  of  proceeding  to  assess 
compepsation  is  regulated  by  the  S8th,  and  several  subsequent  sections. 
The  88th  section  enacts,  that,  <<  before  the  promoters  of  the  under- 
taking shall  issue  their  warrant  for  summoning  a  jury  for  settling  any 
case  of  disputed  compensation,  they  shall  give  not  less  than  ten  days' 
notice  to  the  other  party  of  their  intention  to  *cause  such  jury 
to  be  summoned,  and  in  such  notice  the  promoters  of  the  under- 
taking shall  state  what  sain  of  money  they  are  willing  to  give  for  the 
interest  in  such  lands  sought  to  be  purchased  by  them  from  such  party, 
and  for  the  damage  to  be  sustained  by  him  by  the  execution  of  the 
works.''  The  89th  section  provides,  that,  <<in  every  case  in  which  any 
such  question  of  disputed  compensation  shall  be  required  to  be  deter- 
mined by  the  verdict  of  a  jury,  the  promoters  of  the  undertaking  shall 
issue  their  warrant  to  the  sheiiff,  requiring  him  to  summon  a  jury  for 
that  purpose,  and  such  warrant  shall  be  under  the  common  seal  of  the 
promoters  of  the  undertaking  if  they  be  a  corporation,  or,  if  they  be 
not  a  corporation,  under  the  hands  and  seals  of  such  promoters,  or  any 
two  of  them ;  and,  if  such  sheriff  be  interested  in  the  matter  in  dispute, 
such  application  shall  be  made  to  some  coroner  of  the  county,"  ke. 
Sections  41,  42,  and  48,  relate  to  the  summoning,  impannelling,  and 
swearing  the  jury.  The  49th  section  provides  that  the  sums  to  be  paid 
for  the  purchase  of  lands,  and  for  damage,  shall  be  assessed  separately. 
By  8.  50,  the  verdict  and  judgment  are  to  be  recorded  by  the  clerk  of 
the  peace.  The  51st  section  enacts,  that,  <<on  every  meh  inquiry 
before  a  jury,  where  the  verdict  of  the  jury  shall  be  given  for  a  greater 
sum  than  the  mm  premouely  offered  by  the  promoters  of  the  under- 
taking, all  the  costs  of  such  inquiry  shall  be  borne  by  the  promoters 
of  the  undertaking ;  but,  if  the  verdict  of  the  jury  be  given  for  the 
eame  or  a  lees  eum  than  the  sum  previously  offered  by  the  promoters 
of  the  undertaking,  or  if  the  owner  of  the  lands  shall  have  failed 
to  appear  at  the  time  and  place  appointed  for  the  inquiry,  having 
received  due  notice  thereof,  one-half  of  the  costs  of  summoning,  im- 
pannelling, and  returning  the  jury,  and  of  taking  the  inquiry,  and 
recording  the  verdict  and  judgment  thereon,  in  case  such  verdict 
shall  be  taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the 
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Mother  half  by  the  promoters  of  the  undertaking,  and  each  partgr  r^c-i/^q 
shall  bear  his  own  costs,  ether  than  as  aforesaid,  incident  to  snch  ^ 
inquiry."  The  mode  of  ascertaining  the  amonnt  of  the  costs  is  provided 
for  by  s.  52,  which  enacts  that  <<  the  costs  of  any  «ucA  inquiry  shall,  in 
case  of  difference,  be  settled  by  one  of  the  masters  of  the  Court  of 
Queen's  Bench  of  England  or  Ireland,  according  as  the  lands  are  situate, 
on  the  application  of  either  party ;  and  such  costs  shall  include  all  rea- 
sonable costs,  charges,  and  expenses  incurred  in  summoning,  impannel- 
ling,  and  returning  the  jury,  taking  the  inquiry,  the  attendance  of  wit- 
nesses, the  employment  of  counsel  and  attorneys,  recording  the  yerdict 
and  judgment  thereon,  and  otherwise  incident  to  such  inquiry.'*  The 
53d  section  provides  for  the  mode  of  enforcing  payment  of  the  costs ; 
and  the  54th  for  the  summoning  a  special  jury.  All  these  sections 
relate  to  inquiries  in  which  the  promoters  of  the  undertaking  themselves 
initiate  the  proceedings :  in  that  case,  they  are  bound  in  their  notice  to 
state  the  amount  they  are  willing  to  pay  for  lands  which  they  propose 
to  t«ke,  or  for  injury  which  may  be  done  by  works  which  they  propose 
to  execute.  Speaking  of  the  68th  section.  Lord  Cottenham,  in  the 
case  of  The  London  and  North  Western  Railway  Company  v.  Smith,  1 
M'N.  &  G.  216,  222,  1  Hall  &  T.  864,  878,  says:  '<The  provision  in 
question  appears  to  have  been  introduced  for  the  purpose  of  avoiding  a 
mandamus :  but  those  who  introduced  it  were  not  aware  of  the  whole 
extent  or  consequences  of  what  they  were  doing.  When  a  company 
ooold  only  be  compelled  to  go  before  a  sheriff  by  a  mandamus^  the 
court  decided  the  right  to  compensation,  on  the  application  for  the 
mandamtu.  The  law,  therefore,  as  it  then  stood,  provided  the  means 
by  which  the  preliminary  question  of  right  might  be  decided,  before  the 
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question  of  the  amount  of  damage  was  ^investigated.  Then 
comes  an  act  of  parliament,  which,  for  the  purpose  of  correcting 
a  supposed  evil,  creates  a  much  greater  one,  by  preventing  the  company 
from  having  the  means  of  ascertaining  the  preliminary  question  of  right, 
before  they  go  to  the  sheriff's  jury  to  assess  the  amount."  There  may 
have  been  good  reason,  therefore,  for  imposing  costs  upon  the  company 
in  the  one  case,  and  not  in  the  other.  The  68th  section  came  under 
the  consideration  of  the  Court  of  Queen's  Bench  in  a  case  of  Bailstone 
V.  The  York,  Newcastle,  and  Berwick  Railway  Company,  15  Q.  B.  404 
(£.  C.  L.  B.  vol.  69),  where  it  was  held  that  the  promoters  of  the 
undertaking  were  not  bound  to  give  the  ten  days'  notice  under  s.  88, 
where  the  claimant  was  proceeding  to  enforce  compensation  under  s.  68. 
If  the  88th  section  is  not  incorporated  in  the  68th  for  that  purpose, 
there  can  be  no  reason  for  holding  it  to  be  so  for  the  purpose  of  costs. 
The  legislature  was  there  giving  the  claimant  something  which  he  was 
not  entitled  to  before:  if  they  had  intended  that  this  highly  penal 
dsuse  should  be  made  still  more  penal  against  the  company,  by  visiting 
them  with  costs,  they  would  have  said  so  in  terms.    [Maule,  J.— The 
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most  penal  clause  iis  accompanied  with  a  direction  to  pay  costs.  Jeryis, 
C.  J. — ^What  sense  do  you  give  to  the  words  <<  in  manner  herein  pro< 
Tided  ?"  If  jon  apply  them  to  the  last  antecedent,  that  will  include 
the  right  to  costs*]  They  apply  only  to  the  mode  of  summoning  the 
jury.  [Jbrvis,  C.  J. — That  clearly  will  exclude  too  much.  I  think 
those  words  incorporate  the  whole  of  the  preceding  provisions  which  are 
applicable  to  the  <«  settling  the  amount  of  compensation."]  The  court 
will  pause  before  they  hold  that  the  promoters  are  bound  in  every  case 
to  make  a  tender.  [Jebyis,  G.  J. — ^Possibly  the  legislature  may  have 
intended  to  compel  them  in  every  case  to  make  a  tender,  for  the  pur- 
i^.^f^F'-y  pose  *of  making  the  clauses  as  to  costs  apply-]  If  so,  quod 
-^  voluerunt  non  dixerunt.  Costs  are  not  of  necessity  incident  to 
compensation.  [Maule,  J. — Surely  the  <<  manner  herein  provided," 
means  the  whole  manner.]  A  similar  question  to  this  arose  in  Cor* 
rigall  V.  The  Bkckwall  Railway  Company,  5  M.  &  G.  219  (E.  C.  L.  B. 
vol.  44),  6  Scott,  N.  B.  241,  upon  words  very  similar  to  those  of  the 
Slst  section  of  this  act,  in  the  Blackwall  railway  acts,  6  &;  7  W.  4,  c. 
czxxiii.  s.  27,  and  2  &  8  Yict.  c.  xcv.  s.  22 ;  and  this  court  held  that 
the  claimant  under  the  second  act  was  not  entitled  to  costs,  by  virtue 
of  the  mere  words  of  reference  in  the  second  act,  under  which  his  claim 
was  made, — ^treating  it  as  a  case  for  which  the  legislature  had  omitted 
to  provide. 

Butt  (with  whom  was  Sugh  J3Kll)y  contrL — ^The  plaintiff  is  clearly 
entitled  to  the  costs  of  the  inquiry.  The  68th  section  incorporates 
within  it  all  the  provisions  of  the  previous  sections  which  are  applicable 
to  the  mode  of  assessing  compensation.  It  is  a  fallacy  to  say  that  the 
earlier  sections  all  relate  to  cases  where  the  proceedings  are  initiated 
by  the  company.  Section  21,  and  several  following  sections,  apply  to 
all  cases  of  compensation  by  means  of  a  jury  or  by  arbitration :  and  s.  84, 
which  prescribes  how  the  costs  shall  be  borne  in  cases  of  arbitration, 
plainly  shows  what  must  have  been  the  intention  of  the  legislature. 
Standing  alone,  s.  68  would  be  altogether  inoperative  and  useless.  The 
case  of  Bailstone  v.  The  York,  Newcastle,  and  Berwick  Railway  Com* 
pany  has  no  immediate  bearing,  upon  this  question :  and  the  decision 
is  very  much  depreciated  by  the  very  apt  and  stringent  dissentient  re- 
marks in  the  judgment  of  Mr.  Justice  Colbbidqe.  «<  There  is,"  he  says, 
<<  a  code  of  clauses  collected  together  under  one  head,  viz.  the  purchase 
*1661  ^^  ^^^^  otherwise  than  by  agreement ;  and  both  ^sections  88  and 
J  68  are  included  under  that  head.  Section  88  is  the  first  of  « 
series  of  clauses  regulating  the  manner  in  which  compensation  is  to  be 
settled  by  a  jury.  One  would  say  that  the  whole  of  that  series  would 
apply  to  juries  summoned  to  assess  disputed  compensation  under  all  cir- 
cumstances, whether  the  land  was  actually  taken  or  only  intended  to  be 
taken ;  and  the  words  used  in  section  38  are  large  enough  to  embrace 
both  branches.  Section  68  is  confined  to  the  case  of  land  actually  taken: 


11  COMMON  BENCH.    (2  J.  SCOTT.)  166 

but,  do  not  tbe  jury  clauses  contained  in  the  previous  sections  also  apply 
to  a  jury  summoned  under  section  68  ?  Some  of  them  clearly  do ;  for, 
the  warrant  is  to  issue  <  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided ;'  and,  if  some  apply,  why  should  not  section 
88  also  apply  ?"  Corrigall  v.  The  Blackwall  Railway  Company  arose 
under  totally  different  circumstances,  and  can  hardly  as  to  this  point  be 
considered  a  satisfactory  authority:  see  Regina  v.  The  London  and 
Blackwall  Railway  Company,  8  D.  &  L.  899. 

Channelly  Serjt.,  in  reply. — If  the  liability  to  costs  is  to  be  based  upon 
the  S8th  section,  irrespective  of  the  68th,  this  decision  will  certainly 
conflict  with  that  of  the  Court  of  Queen's  Bench  in  Railstone  v.  The 
York,  Newcastle,  and  Berwick  Railway  Company.  It  is  submitted, 
however,  that  the  word  "such,"  in  section  51,  is  to  be  read  as  a  word 
of  limitation,  confining  the  operation  of  that  clause  to  the  provisions 
which  precede  it.  The  recent  case  of  Lawrence  v.  The  Great  Northern 
Railway  Company,  20  Law  Journ.,  N.  S.,  Q.  B.  298,  will  be  found  to 
have  some  bearing  upon  the  question. 

Jervis,  C.  J. — The  declaration  in  this  case  claims  *two  sums  p^-  ^- 
of  money, — the  one  for  the  compensation  awarded  to  the  plain-  ^ 
tiff  by  the  jury  in  respect  of  the  injury  done  him  by  the  company, — the 
other  being  the  costs  of  the  inquiry ;  the  plaintiff  having  recovered  by 
the  award  of  the  jury  a  larger  sum  than  the  amount  tendered  to  him  by 
the  company.  The  defendants  have  paid  the  first  sum  (215Z.)  into  court ; 
and  they  have  demurred  to  so  much  of  the  declaration  as  relates  to  the 
2482.  Is.  8(2.  costs.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
costs  resulting  from  the  act  of  parliament,  and  consequently  that  he  is 
entitled  to  judgment  on  this  demurrer.  If  the  defendants  had  initiated 
the  proceedings,  and,  instead  of  setting  the  claimant  at  defiance,  had 
given  him  the  notice  under  s.  88,  it  is  plain  that  they  must  have  paid 
the  costs.  And  it  is  equally  plain,  that,  if  the  plaintiff  had  claimed  to 
have  the  compensation  assessed  by  a  jury,  and  the  defendants  had  failed 
to  issue  a  warrant  for  a  jury  within  twenty-one  days,  they  would  have 
been  liable  to  costs  under  s.  68.  There  are  two  cases,  therefore,  in 
which  the  defendants  are  clearly  liable  to  costs, — ^in  one  of  which  they 
have  acted  fairly,  and  given  the  party  notice.  It  would  be  strange,  if, 
in  the  third  case,  where  they  hold  the  claimant  at  defiance,  and  issue 
their  warrant  to  summon  a  jury,  if  the  claimant  recovers  a  larger  sum 
than  they  have  offered,  they  should  not  pay  the  costs  of  the  inquiry. 
If  this  had  been  an  oversight,  a  casus  omissus^  the  consequence  I  have 
mentioned,  however  absurd  and  unjust,  must  have  followed.  But  if  the 
court  think  it  would  be  absurd  and  unjust  to  put  such  a  construction 
upon  the  act  as  will  deprive  the  plaintiff  o^ his  costs,  and  the  words  will 
admit  of  a  construction  which  will  prevent  such  absurdity  and  injustice, 
the  court  would  be  well  warranted  ih  adopting  it.  It  seems  to  me  that 
the  words  of  the  act  are  plain,  and  that  we  may  fairly  hold  that  the 
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words  « in  manner  herein  provided/'  in  the  68th  section,  incorporate  all 
*1fi81  ^^^  *previous  provisions,  as  if  the  company  themselves  were  the 

-'  moving  party.  Looking  at  the  language  of  the  88th  and  39th 
sections,  I  think  it  plainly  applies  to  any  case  of  disputed  compensation, 
and  that  we  shall  be  doing  less  violence  to  the  words  of  the  legislature 
in  so  holding,  than  if  we  were  to  limit  them  in  the  way  we  are  called 
upon  by  the  defendants  to  do.  I  quite  feel  that  this  view  to  a  certain 
extent  conflicts  with  the  decision  of  the  Court  of  Queen's  Bench  in  Rail- 
stone  V.  The  York,  Newcastle,  and  Berwick  Railway  Company.  But  it 
is  to  be  observed  that  that  was  not  the  unanimous  decision  of  the  court. 
My  brother  Ooleribgb  points  out  many  inconveniences  which  might 
result  from  the  conclusion  to  which  the  majority  of  the  court  came. 
There  is  no  reason  why  the  plaintiff  should  not  have  a  special  jury,  under 
s.  54,  to  settle  the  amount  of  compensation ;  yet,  if  the  construction 
contended  for  by  the  defendants  is  the  true  one,  he  could  not ;  for,  the 
54th  section  would  only  apply  to  cases  where  the  proceedings  have  been 
commenced  under  s.  88.  It  seems  to  me  that  it  is  absolutely  necessary, 
in  order  to  give  effect  to  the  intention  of  the  legislature,  to  put  a  liberal 
construction  upon  the  words  of  the  68th  section ;  and  that  the  plaintiff 
is  entitled  to  recover  his  costs. 

Maule,  J. — I  am  of  the  same  opinion.  The  statute  of  8  &  9  Vict, 
c.  18,  is  an  act  which  prescribes  a  number  of  general  regulations  which 
are  to  apply  to  all  cases  to  which  they  are  applicable,  in  respect  of  rail* 
ways  established  by  acts  to  be  subsequently  passed.  As  to  the  pro* 
cedure,  certain  general  rules  are  prescribed  in  general  terms.  There 
is  a  considerable  number  of  sections  which  apply  to  the  settlement  of 
disputed  claims  to  compensation,  by  arbitration,  or  by  the  assessment  of 
a  jury.  These  rules  are  framed  in  general  and  comprehensive  terms : 
♦If^QI  ^^^y  ^^  ^^^  restrained  to  particular  cases,  but  *are  extended  to 

-'  all  cases,  whether  of  arbitration  or  of  inquiry  before  a  jury. 
The  88th  section  is  among  these  sections.  It  provides,  that,  « before 
the  promoters  of  the  undertaking," — ^which,  according  to  the  interpre- 
tation clause,  s.  2,  is  to  be  understood  to  mean  the  parties  by  the  special 
act  (<  any  act  which  shall  be  hereafter  passed  which  shall  authorize  the 
taking  of  lands  for  the  undertaking  to  which  the  same  relates,  and  with 
which  this  act  shall  be  incorporated')  empowered  to  execute  such  works 
or  undertaking, — <<  shall  issue  their  warrant  for  summoning  a  jury  for 
settling  any  case  of  disputed  compensation,  they  shall  give  not  less  than 
ten  days'  notice  to  the  other  party  of  their  intention  to  cause  such  jury 
to  be  summoned,  and  in  such  notice  the  promoters  of  the  undertaking 
shall  state  what  sum  of  money  they  Are  willing  to  give  for  the  interest 
in  such  lands  sought  to  be  purchased  by  them  from  such  party,  and  for 
the  damage  to  be  sustained  by  him  by  the  execution  of  the  works." 
Then  the  68  th  section  provides,  that,  if  any  party  shall  be  entitled  to 
compensation,  and  the  promoters  of  the  undertaking  shall  not  have 
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oiade  satisfaction  under  the  provisions  of  this  or  the  special  act,  the 
claimant  electing  to  have  a  jar  j  to  assess  the  compensation,  the  promoters 
shall,  upon  notice,  within  twenty-one  days,  issue  their  warrant*  Now, 
section  S8  clearly  comprehends  that  case :  so  that  I  conceive  that  sec- 
tion  38  applies,  even  without  the  aid  of  the  words  <<  in  manner  herein  men- 
tioned" in  section  68.  The  provision  in  s.  68  is  a  mere  expansion  of 
the  expression  <<  all  cases"  in  s.  88.  The  68th  section  applies  not  only 
to  injuries  done  to  land,  but  also  to  claims  in  respect  of  the  land  itself; 
in  which  cases  the  notice  mentioned  in  s.  88  is  strictly  applicable.  It 
struck  me,  at  one  moment,  that  the  notice  was  not  rigorously  applicable 
to  s.  68.  But  that  is  not  so :  it  is  apt  and  proper  for  the  promoters  of 
the  undertaking  to  give  notice  where  they  have  taken  or  "^damaged  p^^  ^^ 
land :  they  are  then  put  in  the  same  situation  as  if  they  had  ^ 
before  taken  the  land  and  determined  to  pay  the  value.  Then,  the 
company  was  bound  to  make  an  offer  in  this  case.  The  provision  as  to 
notice  is  as  expressly  applicable  to  s.  68  as  to  the  case  of  land  in  respect 
of  which  the  company  had  before  given  notice  of  their  intention  to 
purchase.  If  it  were  necessary  to  have  recourse  to  the  words  <(in 
manner  herein  provided,"  I  think  they  must  be  held  to  import  into  sec- 
tion 68  all  the  applicable  details  contained  in  the  earlier  sections ;  and 
that,  to  restrain  them  in  the  manner  suggested  by  my  brother  Channelly 
to  such  provisions  only  as  it  is  absolutely  necessary  to  incorp<Hrate, 
would  be  putting  much  too  narrow  and  doubtful  a  construction  upon  the 
clause.  I  think  we  should  treat  them  as  incorporating  all  that  is 
properly  and  fairly  applicable.  This  decision  may  in  some  degree  con- 
flict with  that  of  the  Court  of  Queen's  Bench  in  Railstone  v.  The  York, 
Newcastle,  and  Berwick  Railway  Company.  But  I  think  the  reasons 
given  by  my  brother  Coleridge,  who  differed  from  the  rest  of  the  court, 
are  entitled  to  great  weight.  I  observe  that  Lord  Campbell  says : 
«  Section  38  requires  the  promoters  to  give  notice  to  the  party,  and  to 
state  in  the  notice  what  sum  they  are  willing  to  give  for  <  the  lands 
sought  to  be  purchased  by  them  from  such  party,  and  for  the  damage 
to  be  sustained  by  him.'  Section  68  uses  different  language:  it  applies 
where  lands  <  shall  have  been  taken  for,  or  injuriously  affected  by,  the 
execution  of  the  works.'  Under  that  state  of  facts,  a  different  mode  is 
provided  by  the  statute.  The  party  who  is  put  out  of  possession  of 
his  lands  may  give  notice  to  the  promoters  of  his  desire  to  have  the 
amount  of  compensation  settled  by  a  jury.  The  party  chooses  his  own 
time  for  giving  that  notice ;  and  the  promoters  must  either  pay  the 
amount  he  claims,  or,  within  twenty-one  days  after  the  receipt  of  such 
notice,  issue  their  warrant  to  the  ."Sheriff  to  summon  a  jury  for  r^-i  ir^ 
settling  the  same  in  the  manner  herein  provided.'  No  notice  is  ^ 
needed ;  and  the  act  does  not  require  that  any  should  be  given.  If  the 
oonaequence  of  giving  this  construction  to  the  act,  was,  to  raise  a 
difficulty  as  to  the  manner  in  which  the  jury  was  to  be  summoned,  and 
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a  special  jury  obtainedy  and  to  deprive  the  party  of  the  advantages  he 
would  otherwise  have  in  that  respect,  I  should  hesitate :  but  I  think 
the  words  <in  manner  herein  provided'  give  him  them  all."  I  do  not 
see  that  that  by  any  means  follows.  I  think  there  must  be  some  mis- 
take in  the  report.  I  own  it  is  quite  clear  to  my  mind  that  the  costs 
of  the  inquiry  was  one  of  the  advantages  which  the  legislature  intend 
a  person  in  the  situation  of  this  plaintiff  to  have,  and  therefore  I  think 
that  he  is  entitled  to  judgment  on  this  demurrer. 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion.  After  the  minute 
and  elaborate  examination  of  the  various  sections  of  the  statute,  by  the 
lord  chief  justice  and  my  brother  Maule,  it  is  unnecessary  for  me  to 
add  anything. 

Talfourd,  J. — ^I  agree  with  the  rest  of  the  court,  and  for  the  rea- 
sons given  by  them,  that  the  plaintiff  in  this  case  is  entitled  to  the  costs 
of  the  inquiry  under  the  68th  section  of  the  statute. 

Judgment  for  the  plaintiff. 


♦172]  *CROFTS  V.  WILLIAM  BEALE.    June  8. 

In  auompait  by  payee  againat  maker  on  a  promiasory  note  payable  on  demand,  with  interesty— 
the  defendant  pleaded,  that  the  note  wai  made  by  the  defendant  ai  a  collateral  seonrity  for  a 
debt  due  from  one  J.  8.  to  the  plaintiff;  that  the  defendant  wae  not,  at  the  time  of  making  the 
note,  or  eyer,  liable  to  pay  the  debt»  or  to  giye  the  note  ai  a  seenrity  for  the  same ;  and  that 
there  nerer  wai  any  other  ooneideration  for  the  making  of  the  note,  saye  aa  aforesaid : — ^Held, 
a  sufficient  plea  of  no  consideration,  after  yerdiet 

Assumpsit  on  a  promissory  note  made  by  the  defendant,  pay- 
able to  the  plaintiff,  on  demand,  for  4002.  with  interest  at  5  per  cent, 
per  annum. 

Flea,  that  the  note  was  made  by  the  defendant,  at  the  requegt  of  the 
plaintiffs  as  a  collateral  security  for  a  debt  of  lOOOZ.  due  from  one  John 
Beale  to  the  plaintiff;  and  that  the  defendant  was  not,  at  the  time  of 
making  the  note,  or  ever,  liable  to  pay  the  said  debt,  or  to  give  the 
note  as  a  collateral  security  for  the  same ;  and  that  there  never  was 
any  other  value  or  consideration  for  the  giving  or  making  of  the  said 
note,  save  as  aforesaid. 

The  plaintiff  replied  de  injurid. 

At  the  trial  before  Willums,  J.,  at  the  first  sittbg  for  Middlesex 
in  this  term,  to  prove  the  plea,  the  defendant  called  John  Beale,  who 
stated  that  he  was  indebted  to  the  plaintiff  in  the  sum  of  lOOOZ.,  and 
that,  being  pressed  for  payment,  and  a  writ  having  issued  against  him 
at  the  suit  of  the  plaintiff,  he  and  the  defendant  gave  the  plaintiff  their 
joint  and  several  note,  being  the  note  declared  on. 

The  learned  judge  told  the  jury,  that,  if  the  note  was  given  to 
prevent  legal  proceedings  against  John  Beale,  there  was  a  sufficient 
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consideration  for  it.     The  jnry,  however,  returned  a  verdict  for  the 
defendant. 

W.  JST.  Wat%on  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence,  or  for  judgment  non  obstante  vere- 
dietOy  on  the  ground  that  the  plea,  if  proved,  was  no  answer  to  the 
action.     There  was  no  evidence  to  show  that  the  note  was  given  at  the 


[♦178 


^^nstance  of  the  plaintiff.  [Cresswell,  J. — ^Is  a  pre-existing 
debt  of  a  third  person  a  good  consideration  for  the  giving  of  a 
bill  or  note,  without  any  agreement  for  forbearance  7]  There  was 
pressure :  a  writ  had  issued.  [Jervis,  C.  J. — The  note  was  payable 
on  demand,']  The  note  was  given  as  a  collateral  security  for  a  debt : 
that  might  have  been  in  consideration  of  a  former  agreement.  [Jervis, 
G.  J. — ^We  cannot  assume  that  there  was  any  consideration  other  than 
that  stated  in  the  plea.  In  Byles  on  Bills,  6th  edit.  p.  96,  note  (p),  it 
is  said  that,  <<  if  a  note  be  payable  immediately,  it  is  conceived  that 
the  pre-existing  debt  of  a  stranger  would  not  be  a  consideration,  unless 
credit  had  been  given  to  the  original  debtor  at  the  maker's  request."] 
In  Childs  v.  Monins,  2  Brod.  &  B.  460  (E.  0.  L.  R.  vol.  6),  5  J.  B. 
Moore,  282  (E.  C.  L.  B.  vol.  16),  it  was  held  that  a  promissory  note, 
by  which  the  makers,  aa  ezeeittarsy  jointly  and  severally  promised  to 
pay  an  demandy  with  interest,  rendered  them  personally  liable.  And 
Dallas,  C.  J.,  said :  « If  they  meant  to  limit  their  liability,  why  did 
they  not  add  to  the  words  as  executorSy  the  words  <  out  of  the  estate 
of  Thomas  Taylor  ?'  But  they  promise  absolutely,  and  further  add  an 
engagement  to  pay  interest:  when,  therefore,  by  the  engagement  to 
pay  interest,  they  have  indtu^ed  the  plaintiff  to  stupend  hie  clear  and 
admitted  demandy  by  so  doing  they  make  the  promise  personal  and  indi- 
yidual."  [Maule,  J. — ^You  say  that  the  taking  of  the  note  necessa- 
rily imports  that  some  time  must  be  given.]  Yes.  In  Sison  v.  Kid- 
man, 3  M.  &  G.  810  (E.  C.  L.  B.  vol.  42,)  4  Scott,  N.  R.  429,  11  Law 
Joum.,  N.  S.,  0.  P.  100,  a  plea  almost  in  terms  the  same  as  this,  was 
held  to  disclose  a  good  consideration.  [Maule,  J. — There,  the  plea 
was,  that  the  defendant  never  had  any  value  or  consideration  for  the 
note :  it  admits  that  there  was  a  consideration,  but  alleges  that  the 
defendant  had  none.  Jervis,  0.  J. — The  language  of  the  plea  is 
Bomewhat  differently,  and  evidently  *more  correctly  stated  in  the  r^-iiTj^ 
report  in  the  Law  Journal  than  in  the  other  books.]  In  Pople-r  '- 
well  tr.  Wilson,  1  Stra.  264,  a  note  to  pay  for  the  debt  of  another,  was 
held  to  be  a  good  note  within  the  statute  8  Anne,  c.  9.  Why  should 
not  a  man  bind  himself  by  a  promissory  note  to  pay  the  debt  of  a  third 
person  ?  [Jervis,  C.  J. — ^No  doubt :  but  I  think  this  is  a  sufficient  plea 
of  no  consideration.  There  is  no  ground  for  a  rule  for  judgment  non 
obstante  veredicto.  As  to  the  other  point,  we  will  confer  with  my  brother 
Williams.] 

M 
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It  was  afterwards  intimated  by  the  court  that  the  rule  might  go  for 
a  new  trial. 

Bramwell  and  W%Ue%  showed  cause. — The  case  was  properly  left  to 
the  jury,  and  they  were  warranted  in  finding  as  they  did.  There  clearly 
was  no  consideration  at  the  time  the  note  was  given.  In  1  Wms. 
Saund.  210  Cy  note  (c),  it  is  said,  that,  "  In  all  cases  of  forbearance  to 
sue,  such  forbearance  must  be  either  absolute,(a)  or  for  a  definite  time,(() 
or  for  a  reasonable  time  \{c)  forbearance  for  a  littlej(d)  or  for  9ome  time,(e) 
is  not  sufficient."  There  clearly  is  no  consideration  for  payment  imme- 
diatelyj  and  no  agreement  to  forbear  for  any  time.(/) 

TT.  JET.  WaUim  and  Selfe^  in  support  of  the  rule,  submitted  that  the 
fact  of  proceedings  having  already  been  commenced  against  John  Beale, 
proved  that  there  must  have  been  some  forbearance,  and  dispensed  with 
i^^rjc-i  the  ^necessity  of  showing  a  contract  to  forbear  for  any  definite 
^  time.  They  also  relied  upon  the  fact  of  the  note  providing  for 
the  payment  of  interest,  and  referred  to  Lord  Chief  Justice  Dallas's 
judgment  in  Child  v.  Monins. 

Jbrvis,  C.  J. — ^I  see  no  ground  for  disturbing  this  verdict.  The  jury 
have,  in  effect,  found  that  the  collateral  security  was  the  only  consi- 
deration. When  the  jury,  as  men  of  business,  looked  at  the  written 
contract,  they  naturally  and  very  properly  concluded  that  it  expressed 
all  that  the  parties  meant  to  agree.  I  cannot  say  that  they  have  come 
to  a  wrong  conclusion. 

Maulb,  J. — It  was  a  case  for  the  jury :  and  I  am  far  from  thinking 
that  they  have  done  wrong. 

Crbsswbll,  J.,  concurred. 

Talfourd,  J. — I  also  think  the  jury  came  to  a  correct  result  in  this 
case.  The  fallacy  on  the  part  of  the  plaintiff  is,  in  confounding  a 
hope  or  expectation  of  forbearance,  with  a  consideration  to  forbear. 

Rule  discharged. 

(a)  Mapes  v.  Sidney,  Cro.  Jao.  083.  (b)  Fisher  o.  Richardson,  Cro.  Jae.  47. 

(c)  1  RolL  Abr.  24,  pL  83,  Johnson  v.  Whitohoott     [d)  1  RolL  Abr.  23,  pi.  25. 
(«)  Ibid.  23,  pL  26. 

(/)  See  Payne  v.  THlson,  7  B.  A  C.  423  (B.  G.  L.  R.  rol.  14),  1  M.  A  K  708  (B.  G.  L.  B. 
ToL  17). 
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♦ROSETTO  and  Others  v.  GURNEY,  Chairman  of  THE  ALLI-  p^-_„ 
ANCE  MARINE  ASSURANCE  COMPANY.  May  80.    •-  ^"* 

Am  %  g«nenl  rule,  where  the  whole  or  any  part  of  a  cargo  (having  suffered  sea-damage)  is  prao- 
tieally  capable  of  being  sent  in  a  marketable  state  to  its  port  of  destination,  the  master  cannot 
sell,  nor  can  the  assured  reooTer  as  for  a  total  loss. 

If  the  damage  cannot  be  repaired  without  laying  out  more  money  than  the  thing  is  worth,  the 
reparation  is  impracticable,  and  therefore,  as  between  the  underwriters  and  the  assured, 
impossible :  if  it  ean,  the  cargo  is  then  practically  capable  of  being  sent  in  a  marketable  state 
to  its  port  of  destination,  the  master  cannot  sell  it,  and  the  assured  cannot  recover  as  for  a 
eonstractiye  total  loss.    The  same  rule  applies,  if  a  part  only  of  the  cargo  can  be  saved. 

A  cargo  consisting  of  3700  quarters  of  wheat,  valued  at  6400^.,  was  insured  on  a  voyage  from 
Odessa  to  LiverpooL  Shortly  after  she  sailed,  the  vessel  received  sea-damage,  and  was  com- 
pelled to  put  back  to  refit  The  rep^rs  and  expenses  amounted  to  IBOOL,  to  raise  which  the 
master  hypothecated  the  ship  and  cargo  for  18502.  by  a  bottomry -bond  payable  ten  days  after 
her  arrival  at  the  port  of  delivery.  The  ship  again  sailed,  and,  before  her  arrival,  was  wrecked, 
and  carried  into  Cork  by  salvors,  where,  the  cargo  being  found  to  be  considerably  damaged, 
and  the  vessel  not  worth  repairing,  both  were  sold. 

The  jury  found  that  about  one-half  of  the  wheat  might  have  been  dried,  and  conveyed  from  Cork 
to  Liverpool,  at  a  cost  less  than  its  value  on  its  arrival  at  LiverpooL 

The  vessel  and  cargo  were  taken  possession  of  by  the  Court  of  Admiralty  (who  directed  their 
sale),  by  whom  4602.  and  costs  were  awarded  to  the  salvors,  and  1881/.  and  costs  to  the 
holders  of  the  bottomry-bond : — 

Held,  that  the  evidence  disclosed  a  partial  loss  only :  that,  in  ascertaining  whether  or  not  it 
was  practicable  to  send  the  whole  or  any  part  of  the  cargo  to  its  port  of  destination  in  a 
marketable  state,  the  Jury  were  bound  to  take  into  consideration  the  cost  of  unshipping  the 
cargo,  the  cost  of  drying  and  warehousing  it,  the  cost  of  trans-shipping  it  into  a  new  bottom, 
and  the  cost  of  the  difference  of  transit,  if  it  could  only  be  effected  at  a  higher  than  the  originiU 
rate  of  freight, — adding  the  salvage  allowed  in  proportion  to  the  value  of  the  cargo  saved ;  but 
not  the  debt  and  costs  paid  to  the  holders  of  the  bottomry -bond :  and  that  the  loss  would 
be  total  or  partial,  as  the  aggregate  of  these  exceeded  or  fell  short  of  the  value  of  the  cargo 
when  delivered  at  the  port  of  discharge. 

Assumpsit  on  a  policy  of  insurance  effected  by  the  plaintiffs,  as 
agents  of  Messrs.  Jump  k  Co.,  of  Odessa,  on  the  27th  of  July,  1848, 
with  The  Alliance  Marine  Assurance  Company,  on  8700  quarters  of 
wheat,  valued  at  6400Z.,  on  board  the  Hebe,  at  and  from  Odessa  to  the 
United  Kingdom ;  with  a  warranty  free  from  average,  unless  general, 
or  the  ship  should  be  stranded;  *and  alleging  a  total  loss  by  r^cii^i^ 
perils  of  the  sea,  and  an  abandonment  by  the  assured.  ** 

Pleas, — ^first,  as  to  so  much  of  the  causes  of  action  in  the  declaration 
as  related  to  total  loss,  that  the  wheat  was  not  wholly  lost, — secondly, 
except  so  far  as  related  to  the  wheat  having  been  wholly  lost,  payment 
into  court  of  8505Z.,  and  no  damages  uUrd. 

Replication,  damages  tdtrd. 

The  cause  was  tried  before  Flatt,  B.,  at  the  last  Spring  assizes  at 
Liverpool,  when  the  following  facts  appeared  in  evidence : — The  Hebe 
sailed  from  Odessa  for  Liverpool,  on  the  18th  of  July,  1848,  having 
the  wheat  in  question  on  board,  in  bulk.  On  the  29th,  she  was  stranded 
near  Constantinople.  She  was  got  off,  and  repaired  at  an  expense  of 
18002.,  for  which  the  master  gave  a  bottomry-bond  for  18502.,  payable 
ten  days  after  the  ship's  arrival  at  her  port  of  discharge.  By  the 
charter-party,  which  was  put  in,  the  ship  was  to  call  at  Cork  or  Fal- 
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mouth  for  orders.  The  Hebe  sailed  again  from  Constantinople  on  the 
11th  of  November,  1848.  Arrived  in  the  Bristol  Channel,  she  met 
with  bad  weather,  and  the  master  bore  up  for  Cork,  when  the  vessel 
was  stranded  in  the  Cove,  and  was  obliged  to  have  her  main  and  fore- 
masts cut  away.  In  this  disabled  state,  she  was  towed  into  the  har- 
bour at  Cove  by  a  steamer  called  the  Sabrina,  and  a  boat  belonging  to 
the  coast-guard.  The  cargo  was  landed  at  a  warehouse  at  Cove  in  a 
very  damaged  condition,  and  afterwards  carried  in  lighters  to  Cork, 
and  sold. 

It  appeared  that  about  1700  quarters  of  the  wheat  might  have  been 
kiln-dried  and  rendered  fit  for  shipment  to  Liverpool,  its  port  of  desti- 
nation, at  a  comparatively  small  expense, — about  800/. 

The  cargo  produced  on  the  sale  after  deducting  the  expenses  incurred, 
8032Z.  19«.,  and  the  ship  8802.  18«.  8d. 

^^  -Q-.      '''The  owners  of  the  Sabrina  claimed  for  salvage  8000/.,  and  the 
^  officer  of  the  coast-guard  10002. 

Proceedings  were  instituted  in  the  Admiralty  Court,  under  whose 
direction  the  sale  took  place;  and  ultimately  that  court  awarded  to 
the  salvors  450/.,  and  to  the  holders  of  the  bottomry-bond  1881/.,  and 
costs. 

In  answer  to  a  question  from  the  learned  judge,  the  jury  said,  that, 
on  the  1st  of  January,  1849,  the  plaintiffs  might  have  dried  and  caused 
to  be  conveyed  from  Cork  to  Liverpool  the  1700  quarters,  at  a  cost 
less  than  their  value  on  their  arrival  at  Liverpool.  And  they  further 
found  that  a  prudent  uninsured  owner  would  not  have  entered  into  the 
controversies  at  Cork,  for  the  purpose  of  recovering  possession  of  the 
wheat. 

A  verdict  was  thereupon  taken  for  the  plaintiffs,  with  leave  for  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  loss  was  not  total. 

TF.  H,  Watsoriy  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial.  He  sub- 
mitted that  the  evidence  disclosed  a  clear  case  of  partial  loss  only :  and 
he  cited  Tbornely  v,  Hebson,  2  B.  &  Aid.  518,  and  Navone  v.  Haddon, 
9  C.  B.  30  (E.  C.  L.  R.  vol.  67). 

KnowleSj  Oromptony  and  Blackburn^  showed  cause. — The  vessel,  upon 
being  brought  into  Cork  by  the  salvors,  was  a  perfect  wreck,  and,  by  the 
9  &  10  Vict.  c.  99,  s.  19,  both  ship  and  cargo  were  subject  to  the  jurisdic- 
tion of  the  Admiralty  Court,  till  compensation  was  made  to  the  salvors, 
or  bail  given  on  the  part  of  the  owners.  The  cargo  being  in  this  predica- 
ment, and  in  a  damaged  state,  so  as  to  render  it  impossible  to  pursue 
the  adventure,  that,  within  all  the  authorities,  amounts  to  a  constructive 
*total  loss.     In  Roux  v.  Salvador,  3  N.  C.  266, 1  Scott,  1,  hides 
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insured  from  Valparaiso  to  Bordeaux,  free  of  particular  average. 


unless  the  ship  were  stranded,  arriving  at  Rio  de  Janeiro,  on  their  way 
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to  Bordeanz,  in  a  state  of  incipient  pntriditj,  occasioned  by  a  leak  in 
the  ship,  were  sold  for  a  fourth  of  their  value  at  Rio,  because,  by  the 
proeeas  of  putrefaction,  they  would  have  been  destroyed  before  they 
could  have  arrived  at  Bordeaux :  the  assured  received  the  news  of  the 
damage  to  the  hides,  and  of  their  sale,  at  the  same  time  :  and  it  was 
held  that  the  assured  might  recover  as  for  a  total  loss,  without  abandon- 
ment. Lord  ABmoEH,  delivering  the  opinion  of  the  court  of  error,  in 
a  most  luminous  judgment,  lays  down  the  rule  as  to  partial  or  total  loss, 
in  a  manner  which  has  ever  since  governed  these  cases.  <<  The  exist- 
ence," he  says,  <<  of  the  goods,  or  any  part  of  them,  in  ipecicj  is  neither 
a  conclusive,  nor,  in  many  cases,  a  material  circumstance  to  that  ques- 
tion. If  the  goods  are  of  an  imperishable  nature,  if  the  assured  become 
possessed,  or  can  have  the  control  of  them,  if  they  still  have  an  oppor- 
tunity of  sending  them  to  their  destination,  the  mere  retardation  of 
their  arrival  at  their  original  port  may  be  of  no  prejudice  to  them  be- 
yond the  expense  of  re-shipment  in  another  vessel.  In  such  a  case,  the 
lo08  can  be  but  a  partial  loss,  and  must  be  so  deemed,  even  though  the 
assured  should,  for  some  real  or  supposed  advantage  to  themselves,  elect 
to  sell  the  goods  where  they  have  been  landed,  instead  of  taking  mea- 
sures to  transmit  them  to  their  original  destination.  But,  if  the  goods, 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  before 
the  termination  of  the  voyage,  are,  by  reason  of  that  damage,  in  such 
a  state,  though  the  species  be  not  utterly  destroyed,  that  they  cannot 
with  safety  be  re-shipped  into. the  same  or  any  other  vessel;  if  it  be 
certain,  that,  before  the  termination  *of  the  original  voyage,  the 


species  itself  would  disappear,  and  the  goods  assume  a  new  form. 


[♦180 


losing  all  their  original  character :  if,  though  imperishable,  they  are  in 
the  hands  of  strangers^  not  tinder  the  control  of  the  assured;  if,  by  any 
eireumstanees  over  which  he  has  no  control^  they  can  never,  or  within  no 
assignable  period,  be  brought  to  their  original  destination :  in  any  of 
these  cases,  the  circumstance  of  their  existing  in  specie  at  that  forced 
termination  of  the  risk,  is  of  no  importance.  The  loss  is,  in  its  nature, 
total  to  him  who  has  no  means  of  recovering  his  goods,  whether  his 
inability  arises  from  their  annihilation,  or  from  any  other  insuperable 
obstacle."  [Cbesswell,  J. — Must  not  the  hostile  control  there  spoken 
of,  have  arisen  out  of  a  peril  insured  against  ?]  Damaged  goods  in  the 
hands  of  salvors,  it  is  submitted,  do  fall  within  the  rule  laid  down  in 
that  judgment.  [Jervis,  C.  J. — Suppose  the  corn  not  injured  at  all ; 
but  the  ship  damaged :  would  the  detention  of  the  ship  by  reason  of 
the  bottomry-bond,  be  a  loss  of  the  cargo  within  this  policy  ?]  The 
original  detention  here  was  not  the  result  of  the  hypothecation.  In 
Irving  V.  Manning,  2  C.  B.  784  (E.  C.  L.  R.  vol.  52),  a  policy  was  effected 
upon  a  ship  valued  at  17,500Z.,  from  China  to  Madras,  while  there,  and 
back  to  China :  the  ship  had  originally  been  purchased  by  the  owners  for 
11,0002.,  and  was,  at  the  time  of  effecting  the  policy,  together  with  her 
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stores,  seamen's  wages,  and  other  matters  not  constitnting  her  permanent 
value,  of  the  value  to  the  plaintiffs  of  the  sum  mentioned  in  the  policy : 
during  the  voyage,  the  ship  vras  damaged  by  perils  of  the  sea,  so  as  to 
become  incompetent  to  proceed  on  the  voyage,  unless  repaired  at  an  ex- 
pense of  not  less  than  10,5002.,  and,  being  so  repaired,  she  would  be 
worth  a  sum  not  exceeding  9000Z.,  which  was  her  market  value  at  the 
time  of  effecting  the  policy,  and  immediately  before  the  damage. 
♦1fi1l  *^P^^  ^  special  verdict  finding  the  above  facts,  and  also  finding 

-'  that  a  prudent  owner,  being  uninsured,  would  not  have  repaired 
the  vessel,  and  that  she  was  duly  abandoned, — ^it  was  held,  in  affirmance 
of  the  judgment  of  the  court  below,(a)  that  the  underwriters  were 
liable  as  for  a  total  loss.  And  this  judgment  was  afterwards  affirmed 
in  the  House  of  Lords,(6)  where  Patteson,  J.,  in  giving  the  opinion  of 
the  judges,  says :  <<  The  question  whether  a  loss  is  total  or  partial,  is  a 
question  of  the  same  nature  as  the  question  what  is  the  extent  of  a 
partial  loss :  and  there  is  the  same  reason,  in  both  cases,  for  excluding 
the  consideration  of  the  value  in  the  policy  from  the  inquiry  as  to  the 
extent  of  the  loss,  and  for  treating  that  value  as  binding  on  the  ques- 
tion of  how  much  the  subject  so  totally  or  partially  lost  was  worth :  so 
that  the  mode  of  determining  the  question  whether  the  loss  was  total 
or  not,  which  has  been  adopted  in  this  case,  agrees,  in  so  far  as  it 
excludes  the  consideration  of  the  value  in  the  policy,  with  that  in  which 
the  inquiry  into  the  extent  of  a  partial  loss  on  goods  is  always  con- 
ducted." In  Holdsworth  v.  Wise,  7  B.  &  C.  794  (E.  C.  L.  R.  vol.  14), 
1  Man.  &  R.  673  (E.  C.  L.  R.  vol.  17),  where  a  ship,  being  in  a  very 
leaky  state,  was  deserted  at  sea  by  her  crew,  acting  band  fide  for  the 
preservation  of  their  lives,  and  was,  on  the  following  day,  fiund  and 
taken  possession  of  by  the  crew  of  another  vessel,  who  succeeded  in 
taking  her  into  port,  where  she  was  repaired,  and  afterwards  sent  to 
this  country,  but  subject  to  claims  far  salvage  and  repairs  equal  ta  or 
exceeding  her  valuCj — it  was  held  that  the  owners,  having  given  notice 
of  abandonment  before  they  received  any  tidings  of  the  ship*s  safety, 
were  entitled  to  recover  against  the  underwriters  as  for  a  total  loss. 
*1821  P^^^^^»  ^-  J- — There,  there  was  at  the  time  a  total  loss.]    *So 

-^  here,  there  was  a  total  loss :  the  wheat  was  out  of  the  control 
of  the  assured,  who  had  no  means  of  getting  it,  but  by  paying  more 
than  it  was  worth,  [Cresswell,  J. — The  underwriter  does  not  insure 
against  a  loss  by  hypothecation.]  In  Gernon  v.  The  Royal  Exchange 
Assurance,  6  Taunt.  888  (E.  C.  L.  R.  vol.  1),  2  Marsh.  88  (E.  C.  L.  R. 
vol.  4),  it  was  held,  that,  if  a  cargo  be  so  much  damaged  that  it  is  not 
fit  to  be  sent  forward  to  a  market,  the  assured  may  abandon  as  a  total 
loss.  In  Navone  v.  Haddon,  9  Com.  B.  80  (E.  C.  L.  R.  vol.  67),  the 
facts  found  were,  as  the  lord  chief  justice  in  his  judgment  observes, 

(a)  Manning  v.  Irving,  1  C.  B.  168  (E.  C.  L.  R.  toI.  50). 

{b)  Seo  Irring  o.  Manning,  1  Uoose  of  Lordi  Ceam,  287,  0  C.  B.  891  (E.  C.  L.  R.  vol.  80). 


11  COMMON  BENCH.    (2  J.  SCOTT.)     *  182 

that  the  silk  was  only  partially  damaged,  no  one  package  being  so 
injured  as  in  the  result  to  lead  to  its  entire  destruction ;  but  the  whole 
might  haye  been  forwarded  as  silk,  in  a  reasonable  time,  and  at  a  rea- 
sonable expense :  and  it  was  never  out  of  the  control  of  tne  assured. 
Here,  however,  the  wheat  was  as  much  lost  to  the  assured  as  if  it  had 
'been  at  the  bottom  of  the  sea.  [Jervis,  C.  J. — Has  it  ever  been 
pointedly  decided  that  the  question  of  what  a  prudent  uninsured  owner 
would  do,  applies  to  the  case  of  goods  ?]  No.  On  the  day  on  which 
the  Admiralty  Court  decreed  a  sale  of  the  ship  and  cargo,  the  whole 
became  lost  by  a  peril  of  the  sea,  with  benefit  of  salvage :  and  the 
assured  may  recover  for  loss  by  salvage,  although  it  be  not  specifically 
alleged  as  a  loss  in  the  declaration.(a)  [Jervis,  C.  J. — The  same  con- 
sequence would  follow,  according  to  your  argument,  even  though  the 
wheat  was  not  damaged  at  all.]  It  must  undoubtedly  go  that  length. 
[Cresswell,  J. — ^And  even  though  the  sale  produced  the  full  value  ?] 
Not  so.  [Cresswell,  J. — Is  there  such  a  thing  as  a  loss  by  sale  in  the 
Admiralty  Court  ?]  In  Goss  v.  Withers,  2  Burr.  683,  2  Ld.  Ken.  325, 
in  a  case  of  capture  and  recapture,  the  assured  on  goods  was  held 
entitled  to  recover  as  for  a  total  loss.  In  Reimer  *v.  Ringrose,  6  r^^oq 
Exch.  263,t  a  cargo  of  com  was  insured  "  free  from  average,"  ^ 
on  a  voyage  from  Dantzic  to  Hull,  by  the  ship  Isabella.  In  the  course 
of  the  voyage,  the  vessel  and  cargo  sustained  damage  by  the  sea,  and 
in  consequence  the  vessel  was  obliged  to  put  into  a  port  in  Norway ; 
and  there  the  corn  was  taken  out  for  the  purpose  of  drying  it,  and 
repairing  the  vessel,  and  so  enabling  her  to  proceed  to  England  with 
the  corn  when  dried.  The  corn,  however,  when  taken  out,  appeared  to 
have  received  considerable  damage ;  and  the  master,  after  calling  in 
advice,  resolved  to  sell  it ;  and  it  was  accordingly  sold  (after  having 
been  partially  dried)  as  damaged  corn,  in  the  Norwegian  port.  And  it 
was  held  that  the  insured  could  not  recover  as  for  a  total  loss,  unless 
the  com  was  in  such  a  state  in  the  Norwegian  port  as  that,  when  brought 
home,  it  could  not  have  been  sold  for  an  amount  exceeding  the  expense 
of  drying  and  bringing  it  home ;  and  that  it  was  not  a  proper  ques- 
tion to  leave  to  the  jury,  whether  a  prudent  uninsured  owner  would, 
under  similar  circumstances,  have  sold  the  corn  at  the  Norwegian  port. 
But,  in  delivering  judgment,  Albbrson,  B.,  says :  « On  moving  this 
rule,  it  was  suggested,  and  we  all  think  that  the  suggestion  is  well 
founded,  that  it  would  have  been  a  total  loss,  if  the  corn  had  been  in 
such  a  state  in  the  port  of  Norway,  as  that,  when  brought  home,  it 
could  not  have  been  sold  for  an  amount  exceeding  the  expense  of  drying 
and  bringing  it  home."  At  all  events,  therefore,  the  proper  question 
has  not  been  submitted  to  the  jury  in  this  case.  In  estimating  whether 
or  not  it  would  be  practicable  to  forward  the  cargo  to  its  destination, 
they  should  take  into  the  account,  not  only  the  amounts  for  which  the 

(a)  2  Ainonld  on  lDBiiruic«|  p.  1339,  citing  Caiy  «.  King,  Rep.  t  Hardw.  804. 
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ship  and  cargo  were  pledged  in  the  Admiralty  Court,  viz.  to  the  salvors 
and  the  holders  of  the  bottomry-bond,  but  also  the  cost  of  unshipping 
*m41  *^^^  cargo  and  transhipping  it  into  a  new  bottom,  the  expense 
^  of  drying  and  warehousing,  and  the  difference  in  the  cost  of 
transit,  if  any.  If  these  exceed  the  value  at  the  port  of  destination, 
the  loss  clearly  is  a  total  loss. 

IF.  jET.  Wat8on  and  JSugh  HUlj  in  support  of  the  rule. — This  was 
clearly  a  case  of  average  loss  only,  for  which  the  underwriters,  under 
the  terms  of  this  policy,  are  not  liable.  The  jury  find  that  1700  quarters 
of  the  wheat  might  at  a  moderate  expense  have  been  rendered  fit  to 
proceed  to  their  destination.  The  salvage  is  not  to  be  cas^  upon  the 
underwriters :  Birkley  v.  Presgrave,  1  East,  220.  Nor  can  a  partial 
be  turned  into  a  total  loss,  by  expenses  incurred  in  the  Admiralty 
Court.  In  Thomely  v.  Hebson,  2  B.  &  Aid.  513,  a  ship  received  con- 
siderable damage  from  tempestuous  weather,  and  the  crew,  completely 
exhausted,  deserted  her  on  the  high  seas,  for  the  mere  preservation  of 
their  lives ;  and  the  ship  was  then  taken  possession  of  by  a  fresh  crew, 
who  succeeded  in  conducting  her  safely  into  port :  and  it  was  held  that 
such  desertion  of  the  crew  did  not  of  itself  amount  to  a  total  loss ;  and 
that,  the  ship  having  been  sold  under  the  decree  of  the  Admiralty  Court, 
to  pay  the  salvage,  and  it  not  appearing  that  the  assured  had  taken 
any  means  to  prevent  such  sale,  they  had  no  right  to  abandon,  and 
that  there  was  no  more  than  an  average  loss.  The  underwriters  on  goods 
are  not  liable  for  goods  necessarily  sold  to  raise  money  to  repair  the 
ship,  disabled  by  a  peril'  of  the  sea:  Powell  v.  Gudgeon,  5  M.  &  Selw. 
431 ;  Sarquy  v.  Hobson,  2  B.  &  C.  7  (E.  C.  L.  R.  vol.  9),  3  D.  &  R. 
192  (E.  C.  L.  R.  vol.  16)  ;(a)  Benson  v.  Chapman,  2  House  of  Lords 
Cases,  696.  [Williams,  J. — That  is  not  disputed.]  The  master  is 
^^oc-i  bound  to  carry  goods  to  their  destination,  so  *long  as  they  are 
^  capable  of  being  carried,  or  may  be  made  so  at  a  reasonable 
amount  of  labour  and  expense :  Shipton  v,  Thornton,  9  Ad.  k  E.  314 
(E.  C.  L.  R.  vol.  36),  1  P.  &  D.  216 ;  Vlierboom  v.  Chapman,  13  M.  & 
W.  230.t  Here,  at  all  events,  the  1700  quarters  might  and  ought  to 
have  been  forwarded,  and  then  the  master  would  have  performed  his 
contract,  and  earned  freight.  Our.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
The  question  in  this  case  was,  whether  the  loss  was  partial  or  total. 
If  total,  the  verdict  for  the  plaintiffs  must  stand :  if  partial,  the  defend- 
ant will  be  entitled  to  succeed,  provided  he  has  paid  into  court  an 
amount  sufficient  to  cover  the  average  loss,  and  the  learned  judge  has 
properly  left  to  the  jury  the  questions  upon  which  the  distinction 
between  a  total  and  a  partial  loss  depends. 

Upon  consideration,  we  are  of  opinion,  that  the  loss  cannot,  as  it  now 

(a)  And  eee  Sarqoy  «.  Hobaon,  12  J.  B.  Moore,  474  (E.  C.  L.  B.  ToL  22),  4  Bingh.  131  (E.  0. 
L.  B.  ToL  13, 15)|  1  Y.  A  J.  347.t 
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appears  npon  the  eyidencey  be  considered  to  be  total, — ^that  the  evidence 
shows  it  to  be  partial  only :  but,  inasmach  as  the  true  test  between  a 
total  and  a  partial  loss  was  not,  in  our  opinion,  submitted  to  the  jury, 
there  can  only  be  a  new  trial. 

The  facts  of  the  case  are  in  some  respects  complicated ;  but  the 
application  of  a  few  well-known  principles  will  clear  it  of  all  difficulty, 
without  entering  into  a  minute  examination  of  the  yarious  authorities 
which  range  within  the  general  principles  referred  to. 

The  subject-matter  of  the  insurance,  is,  a  cargo  of  wheat,  shipped  in 
bulk,  and  insured  in  bulk,  and  upon  *which,  therefore,  the  loss 


is  an  ayerase  upon  the  whole,  and  not  total  on  part,  if  a  part  of 


[*186 


such  cargo  be  wholly  destroyed  by  perils  of  the  sea:  Hills  v.  The  Lon- 
don Assurance  Company,  5  M.  &  W.  569.t  Being  a  perishable  cargo, 
and  thus  conditioned,  it  arrived  in  Cork  greatly  injured  by  perils  of  the 
sea.  Without  reference  to  the  proceedings  in  the  Court  of  Admiralty, 
or  to  the  salvage,  or  to  the  hypothecation,  the  duty  of  the  master  was, 
under  such  circumstances,  clearly  defined. 

As  a  general  rule,  where  the  whole  or  any  part  of  a  cargo  is  practi- 
cally capable  of  being  sent  in  a  marketable  state  to  its  port  of  destina- 
tion, the  master  cannot  sell,  nor  can  the  assured  recover  as  for  a  total 
loss.  Whether  the  cargo  can  practically  be  forwarded  to  its  port  of 
destination,  involves  a  consideration  of  all  the  circumstances  of  each 
particular  case:  and  this  word  « practically,"  as  explained  by  my 
brother  Maulb,  in  Moss  v.  Smith,  9  C.  B.  94  (E.  C.  L.  B.  vol.  67), 
eomprehends  the  condition  upon  which  the  difference  between  a  total 
and  partial  loss  depends.  *<In  matters  of  business,"  says  that  learned 
judge,  «  a  thing  is  commonly  treated  as  <  impossible,'  when  it  is  impracti- 
cable, and  as  <  impracticable,'  when  it  cannot  be  done  without  laying 
oat  more  money  than  the  thing  is  worth."  Thus,  if  goods  are  reduced 
to  such  a  state,  by  sea-damage,  as  to  be  worth  nothing  if  sent  on,  the 
master  may  sell  them,  and  the  owner  may  recover  as  for  a  constructive 
total  loss :  Parry  v.  Aberdein,  9  B.  &  C.  411  (E.  C.  L.  B.  vol.  17). 
So,  if^  from  sea-damage,  the  goods  cease  to  retain  their  original  cha- 
racter, for  instance,  from  the  progress  of  putrefaction,  the  master  is 
justified  in  selling,  and  the  assured  may  recover  a  total  loss :  Boux  v. 
Salvador,  8  N.  C.  266,  4  M.  &  B.  843,  4  Scott,  1.  On  the  other  hand, 
if  the  damage  is  reparable,  the  loss  is  total  *or  partial,  according  r«-t  oy 
to  circumstances.  If  the  damage  cannot  be  repaired  without  ^ 
laying  out  more  money  than  the  thing  is  worth,  the  reparation  is  im- 
practicable, and  therefore,  as  between  the  underwriters  and  the  assured, 
impossible.  If  it  can,  the  cargo  is  then  practically  capable  of  being 
sent  in  a  marketable  state  to  its  port  of  destination,  the  master 
cannot  sell  it,  and  the  assured  cannot  recover  as  for  a  constructive 
total  loss.  And  the  same  rule  applies,  if  a  part  only  of  the  cargo  can 
be  saved. 
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With  respect  to  the  means  of  co&yeyance,  the  master  is  bonnd  by 
his  contract  to  carry  the  goods  to  their  destination  in  his  own  ship. 
If  that  ship  is  disabled  in  the  coarse  of  the  voyage,  and  cannot  be  re* 
paired  at  all,  or  cannot  be  repaired  in  time  to  save  a  perishable  cargo,| 
he  is  empowered,  if  not  boond,  to  send  the  cargo  on  in  another  bottom, 
provided  it  can  be  obtained. 

It  is  not  necessary  to  go  at  greater  length  into  this  subject.  But, 
applying  these  few  general  principles  to  this  case,  if  there  had  been  no 
proceedings  in  the  Admiralty  Court,  when  the  cargo  arrived  in  Cork  it 
would  have  been  the  duty  of  the  master  to  ascertain  whether  the  cost 
of  unloading  the  cargo  froni  the  original  ship,  of  drying  and  restoring 
it,  and  of  transhipping  it  upon  a  new  bottom,  the  original  ship  not 
being  reparable,  would,  in  the  aggregate,  exceed  the  value  of  the  re- 
stored cargo  at  its  place  of  destination.  If  it  would,  then  it  would  not 
have  been  practicable  to  deliver  the  cargo  in  a  marketable  state  at  its 
port  of  destination.  If  it  would  not,  then  the  master  could  not  sell,  and 
the  assured  could  not  recover  as  for  a  constructive  total  loss;  because 
it  was  practicable  to  deliver  the  cargo,  or  part  of  it,  in  a  marketable 
state  at  the  port  of  discharge. 

It  was  said  in  the  course  of  the  argument,  that  the  cost  of  carriage 
from  Cork  to  Liverpool  ought  also  to  be  taken  into  consideration,  with 
a  view  to  ascertain  if  the  expense  of  restoring  would  exceed  the  value 
*1881  ^^  ^^^  *thing  refstored:  and  the  case  of  Beimer  v.  Bingrose,-— 
-^  a  case  lately  determined  in  the  Exchequer ;  the  judgment  having 
been  delivered  by  Alpbbson,  B.,  on  the  26th  of  February,  1851,(a)-^ 
was  cited  for  that  proposition.  The  point  was  not  made  in  that  case ; 
but,  the  question  being,  whether  a  cargo  of  wheat  was  totally  or  par- 
tially lost,  the  learned  baron  is  reported,  in  the  note  furnished  to  us, 
to  have  said :  <<  One  point  made  at  nisi  prius,  was,  whether  or  not  it 
was  a  total  loss,  in  case  any  party  uninsured  would  have  conducted 
himself,  as  a  reasonable  man,  in  the  way  in  which  the  plaintiff  had 
conducted  himself, — that  is,  instead  of  bringing  home  the  cargo  in  a 
damaged  state,  and  putting  himself  to  expense  in  so  doing,  selling  it, 
and  receiving  the  money.  Now,  I  at  that  time  was  of  opinion,  and  am 
so  still,  and  I  believe  the  court  entirely  concur  with  me,  that  that  waa 
not  a  proper  view  of  the  case  to  be  left  to  the  jury  at  all ;  but  that  the 
real  question  to  be  left  to  the  jury  ought  to  have  been,  whether  or  not 
the  corn  was  in  that  state,  that,  if  brought  home,  it  could  have  been 
sold  for  an  amount  exceeding  the  expense  of  bringing  it  home." 

With  great  deference,  we  think  this  is  not  the  correct  rule.  If  the 
voyage  is  completed  in  the  original  ship,  it  is  completed  upon  the  ori- 
ginal contracti  and  no  additional  freight  is  incurred.  If  the  master 
tranships  because  the  original  ship  is  irreparably  damaged,  without 
considering  whether  he  is  bound  to  tranship,  or  merely  at  liberty  to  do 

(a)  Sinoe  reported,  6  Ezcli.  26d.t 
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80,  it  is  clear  that  he  tranships  to  earn  his  full  freight ;  and  so  the 
delivery  takes  place  upon  the  original  contract.  It  may  happen  that  a 
new  bottom  can  only  be  obtained  at  a  freight  higher  than  the  original 
rate  of  freight.  It  does  not  seem  to  have  been  settled,  whether,  in 
that  case,  the  shipowner  may  charge  the  cargo  with  the  additional 
freight.  By  the  French  *law,  he  may  do  so :  and,  as  a  conse-  p^^  ^^ 
qaence  of  that  role,  the  increased  freight  would  be  an  average  ^ 
loss,  to  be  added  to  the  other  items :  see  Shipton  v.  Thornton,  9  Ad.  & 
E.  814  (E.  C.  L.  R-  vol.  86),  1  P.  &  D.  216.  In  our  opinion,  to  this 
extent,  and  to  this  extent  only,  the  cost  of  transit  from  Cork  to  Liver- 
pool should  be  taken  into  consideration,  in  ascertaining  the  practica- 
bility of  delivering  the  cargo,  or  part  of  it,  in  a  marketable  state,  at 
the  port  of  discharge. 

In  what  respect,  then,  do  tho  hypothecation,  the  salvage,  and  the 
proceedings  in  the  Admiralty  Court,  affect  this  case  ? 

There  is  no  doubt  that  the  cargo  is  liable  for  salvage  service ;  and  it 
is  equally  clear  that  underwriters  who  would  have  borne  the  loss,  had 
there  been  no  such  service,  must  contribute  to  that  salvage.  Whilst 
the  rule  prevails,  of  giving  no  more  than  half  the  value  of  the  property 
saved,  a  loss  by  salvage  can  onjy  be  an  average  loss ;  and,  as  the 
amount  of  salvage  depends  upon  the  value  of  the  article  saved,  it  can- 
not alter  the  nature  of  the  loss,  whether  it  be  uninjured  or  in  part 
deteriorated  by  sea-damage.  Being  an  average  loss,  however,  the  amount 
most  be  added  to  the  other  items,  with  a  view  to  ascertain  whether  it  is 
practicable  to  deliver  the  cargo,  or  part  of  it,  at  the  port  of  destination, 
in  a  marketable  state. 

It  was  admitted,  in  the  course  of  the  argument,  that  the  mere  fact 
of  hypothecation  would  not,  by  the  necessary  proceedings  which  would 
follow  upon  that  act,  make  a  total  loss  of  the  goods  pledged,  within  the 
meaning  of  the  policy :  but  it  was  said,  that,  under  the  circumstances 
of  this  case,  it  ought  to  form  an  item  of  calculation,  in  estimating  the 
cost  of  restoring  the  cargo.  We  see  no  reason  for  this  distinction. 
The  fact  of  a  portion  of  the  cargo  having  been  injured,  can  make  no 
difference.  *Nor  can  the  case  be  varied  by  the  circumstance  p^^  ^^ 
that  the  Admiralty  Court  has  a  jurisdiction  over  the  ship  and  ^ 
cargo,  in  respect  of  the  salvage, — a  subject  totally  unconnected  with 
the  hypothecation. 

With  respect  to  the  proceedings  in  the  Admiralty  Court,  it  is  the 
well-known  duty  of  the  master,  in  order  to  save  the  expense  of  further 
proceedings,  to  tender,  in  the  first  stage  of  the  cause,  by  act  of  court, 
a  specific  sum  for  salvage,  with  an  offer  to  pay  the  costs.  If  he  does 
not  do  so,  and,  refusing  to  give  bail,  the  cargo  is  sold  by  decree  of  the 
court,  this  is  not  a  total  loss  for  which  the  underwriters  will  be  liable. 
It  is  a  risk  not  contemplated  by  the  policy,  and  which  the  assured  must 
take  upon  himself. 
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It  remains  only  to  apply  these  general  principles  to  the  case  under 
discussion.  The  jury  having  found  that  1700  quarters  could  have  been 
dried,  and  conveyed  from  Cork  to  Liverpool,  at  a  cost  less  than  their 
value  on  their  arrival  at  Liverpool,  it  is  plain  that  the  verdict  cannot 
stand,  for  a  total  loss.  It  is  plain  also,  from  the  form  of  the  finding, 
that  the  jury  took  into  their  consideration  only  the  cost  of  drying  and 
of  transit  to  Liverpool,  as  the  basis  of  their  calculation.  We  think  this 
was  not  the  true  test.     There  must,  therefore,  be  a  new  trial. 

The  question  to  be  submitted  to  the  jury  will  be, — ^was  it  practicable 
to  send  the  whole  or  any  part  of  the  cargo  to  its  place  of  destination, 
Liverpool,  in  a  marketable  state  7  To  determine  this  question,  the  jury 
must  ascertain  the  cost  of  unshipping  the  cargo,  the  cost  of  drying  and 
warehousing  it,  the  cost  of  transhipping  it  into  a  new  bottom,  and  the 
cost  of  the  difference  of  transit,  if  it  can  only  be  effected  at  a  higher 
than  the  original  rate  of  freight.  Add  to  these  items,  the  salvage 
allowed,  in  proportion  to  the  value  of  the  cargo  saved, — and  the  loss 
will  be  total,  if  the  aggregate  exceed  the  value  of  the  cargo  when 
^1911  ^^^^^®^®^  ^^  Liverpool,  the  port  *of  discharge.  But,  if  the  ag- 
gregate  do  not  so  exceed  the  value  of  the  cargo,  or  of  that  part 
of  it  saved,  the  loss  will  be  partial  only. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the  other 
points  which  were  raised  upon  the  argument. 

The  rule  will  be  absolute  for  a  new  trial. 

Bule  absolute  accordingly. 

A  partial  losa  of  an  entire  cargo  by  lea-  at  the  port  of  destination:  Bobinson  «.  Com* 

damage,  if  amounting  to  more  than  fifty  per  monwealth  Ins.  Co.,  3  Sumner,  220.    If  the 

eent,  may  be  converted  into  a  technical  total  cargo  can  be  brought  to  itf  place  of  destination 

loss;  but  not  if  a  distinct  part  of  the  cargo  be  without  a  loss  exceeding  fllty  per  cent,  the 

destroyed,  and   the  Toyage  be  not   thereby  captain  shonld  haye  it  brought,  and  not  break 

broken  up  or  rendered   unworthy  of  being  up  the  Toyage  by  a  sale :  Bryant  «.  Common- 

proicouted:  Seton  «.  Delaware  Insurance  Co.,  wealth  Ins.  Oo.,  6  Pick.  131;  Pope  v.  Nieker- 

2  Wash.  C.  C.  Bep.  175.  It  is  a  total  loss,  where,  son,  8  Story,  465 ;  Myers  «.  Baymore^  10  Bair« 

by  reason  of  the  peril  insured  against,  the  114. 
oaigo  is  permanently  preyented  from  arriving 


BELSHAW  t».  MABY  ANN  BUSH. 

To  debt  on  simple  contract  for  goods  sold  and  deliTcred,  work  and  labour,  Ac.,  the  defendani 
pleaded  "as  to  83^  10«.,  parcel  of  the  debt  in  the  declaratfon  mentioned,  and  the  eaosea 
of  action  in  respect  thereof,"  that,  after  the  accruing  of  the  causes  of  action  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  the  plaintiff  drew  a  bill  on  C.  for  332.  lOt., 
payable  to  the  plaintiff's  order  three  months  after  date ;  that  C.  accepted  the  bill,  and  deUvered 
it  to  the  plaintiir,  and  the  plaintiff  received  it,  for  and  on  aMonnt  of  the  said  sum  of  9$L  lOt^ 
parcel  of  the  debt  in  the  declaration  mentioned,  and  the  causes  of  action  in  respect  thereof; 

*  and  that  the  plaintiff  endorsed  and  delivered  the  biU  to  one  D.,  who  was,  before  and  at  th« 
time  of  the  commencement  of  the  sni^  the  holder  of  the  bill,  and  entitled  to  sue  0.  thereon  >* 


r^j»r.yy^?..^7^,„y^f; 
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Held,  that  the  firing  of  the  Mil  by  C.  nurt  be  taken  to  be  a  oonditional  payment  on  behalf 
of  the  defendant;  that  the  condition  to  defeat  it  not  haying  happened,  it  operated  as  an  abso- 
iKle  payment,*  and  that  it  might  be,  and  had  been,  adopted  by  the  defendant  in  his  plea,  and 

.   eOBfaqiMBtly  that  it  baned  the  action. 

BsBT  for  40Z.  for  goods  sold  and  delivered,  402.  for  work  and  mate- 
rials, 40Z.  for  money  paid,  and  402.  for  money  found  due  upon  an  account 
stated. 

Pleas, — first,  never  indebted, — secondly,  «  as  to  the  sum  of  882. 10«., 
parcel  of  the  debt  in  the  declaration  mentioned,  and  the  causes  of  action 
in  respect  thereof,  the  defendant  says,  that  heretofore,  and  after  the 
accruing  of  the  causes  of  action  in  the  said  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  80th  of  October, 
1849,  the  plaintiff  made  his  bill  of  exchange  in  writing,  and  directed  it 
to  one  William  Bush,  the  father  of  the  defendant,  and  thereby  required 
the  said  William  Bush  to  pay  to  the  order  of  the  plaintiff  832.  10«.  for 
Talue  received,  three  months  after  the  date  ^thereof ;  and  the  r^c-ioQ 
said  William  Bush  then  accepted  the  said  bill,  and  then  delivered  ^ 
the  same  so  accepted  to  the  plaintiff,  for  and  on  account  of  the  said  sum 
qf  832. 10s»  parcel  of  the  said  debt  in  the  said  declaration  mentioned, 
and  the  causes  of  action  in  respect  thereof;  and  the  plaintiff  then 
received  and  took  the  said  bill  of  and  from  the  said  William  Bush  for 
and  on  such  account  as  aforesaid :  And  the  defendant  further  says,  that, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  plaintiff  endorsed 
and  delivered  the  said  hill  to  a  certain  person,  to  wit,  to  one  William 
Patrick  Gray,  who  then  became,  and  was  before  and  at  the  time  of  the 
eommencement  of  the  suit,  the  holder  of  the  said  biU,  and  entitled  to  sue 
the  said  William  Bush  thereon," — verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the  second, 
that  the  said  bill  of  exchange  in  that  plea  mentioned  had  become  and 
fffos  overdue  and  unpaid  before  the  commencement  of  this  suit,  to  wit,  on 
the  3d  of  February,  1850,  and  that  no  part  of  the  said  money  therein 
mentioned  hath  ever  been  paid, — verification. 

The  defendant  demurred  generally  to  the  replication  to  the  second 
plea, — the  following  point  being  marked  in  the  margin  of  the  demurrer : 
— (<  One  matter  of  law  intended  to  be  argued  is,  that  the  replication  to 
the  last  plea  is  bad  in  substance,  on  the  ground  that  it  is  admitted 
thereby  that  the  bill  of  exchange  taken  by  the  plaintiff  on  account  of 
the  debt,  has  been  endorsed  by  him  for  value  to  a  third  person,  in  whose 
hands  it  is  now  outstanding." 

Qtuiin,  in  support  of  the  demurrer. — The  plea  is  good,  and  the 
replication  affords  no  answer  to  it.  There  are  many  cases  to  show 
that  a  plear  of  a  bill  or  note  given  <<  for  and  on  account"  of  a  debt,  is 
bad,  unless  it  go  on  to  show  that  it  was  accepted  in  satisfaction,  or  that  it 
is  outstanding  in  the  hands  of  an  endorsee:  Mercer  v.  *Cheese,  rMqq 
4  M.  &  G.  804  (E.  C.  L.  R.  vol.  43),  6  Scott,  N.  E.  664 ;  Mail-  "-  ^^"^ 
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lard  V.  The  Duke  of  Argyll,  6  M.  &  G.  40  (E.  C.  L.  R.  vol.  46),  6 
Scott,  N.  R.  938,  1  D.  &  L.  536 ;  Price  v.  Price,  16  M.  &  W.  232.t 
The  nature  of  such  a  plea  is  well  explained  in  the  note  to  Holdipp  v. 
Otway,  2  Wms.  Saund.  103  6,  n.  (c):  "It  has  been  established  by  modem 
authorities,  that  the  acceptance  of  a  negotiable  note  or  bill  <  for  and  on 
account'  of  a  debt,  must  be  taken  primd  facie  to  be  in  satisfaction  of 
that  debt,  until  it  appears  that  the  note  or  bill  remains  unpaid  in  the 
possession  of  the  creditor,  without  any  laches  by  him :  Kearslake  v. 
Morgan,  5  T.  R.  513  ;(a)  Burden  v.  Halton,  4  Bingh.  454  (E.  C.  L.  R. 
vol.  13,  15),  1  M.  &  P.  223  (E.  C.  L.  R.  vol.  17) ;  Kendrick  v.  Lomax, 
2  C.  &  J.  405  ;t  Mercer  v.  Cheese.  It  is  usually  said  that  the  taking 
of  the  note  or  bill  9UBpend%  the  creditor's  remedy  for  the  time  it  has  to 
run,  for  that  it  amounts  to  an  agreement  by  him  not  to  sue  for  that 
time,  in  consideration  of  the  debtor  giving  the  note  or  bill :  see  Simon 
V.  Lloyd,  2  C.  M.  &  R.  187,  189,t  3  Dowl.  P.  C.  813.  It  may  be 
observed,  however,  that,  where  the  obligee  of  a  bond  even  expressly 
covenants  not  to  sue  for  a  certain  time,  this  cannot  be  pleaded  in  bar 
to  the  action  on  the  bond,  but  is  a  covenant  only,  for  a  breach  of  which 
the  obligor  may  bring  his  action :  Ayloffe  v.  Scrimpshire,  Carth.  63,  1 
Show.  46,  Comb.  123,  124,  2  Salk.  573.  And  the  reason  seems  to  be, 
that,  if  such  covenant  were  allowed  to  operate  in  suspension  of  the 
action,  the  right  of  action  would  be  altogether  lost,  inasmuch  as  it  is  a 
rule,  that,  where  a  personal  action  is  once  suspended  by  the  voluntary 
act  of  the  party,  it  is  for  ever  gone  and  discharged :  Fryer  v.  Gildridge, 
Hobart,  10 ;  Dorchester  v.  Webb,  Cro.  Car.  373 ;  per  Powell,  J.,  in 
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Wankford  v.  Wankford,  1  Salk.  302,  303.     In  truth,  *then,  this 


abeyance  of  the  creditor's  right  to  sue  seems  an  anomaly  which 
the  law  has  admitted,  as  in  other  instances,  as  part  of  the  law-merchant, 
in  respect  of  mercantile  securities."  The  question  is,  how  far  this  doc- 
trine is  applicable  to  a  bill  or  note  given  by  a  third  person.  If  this  had 
been  the  case  of  a  bill  accepted  by  the  defendant,  or  by  one  jointly 
with  the  defendant,  the  plea  would  unquestionably  have  been  good. 
Here,  it  will  be  necessary  to  carry  the  doctrine  a  step  further.  A  plea 
of  accord  and  satisfaction  by  a  stranger  would,  it  is  conceived,  be  good : 
this  appears  from  the  authorities  collected  in  the  judgment  in  Jones  v. 
Broadhurst,  9  C.  B.  173  (E.  C.  L.  R.  vol.  67),  and  particularly  from 
the  passage  there  cited  from  Fitzherbert's  Abridgment,  title  Barre^  pL 
166,  where  it  is  said,  that,  « If  a  stranger  does  trespass  to  me ;  and 
one  of  his  relations,  or  any  other,  gives  anything  to  me  for  the  same 
trespass,  to  which  I  agree,  the  stranger  shall  have  advantage  of  that 
to  bar  me ;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  be  again  satisfied. 
Quod  tota  curia  concesBiC  The  Roman  law,  Just.  Inst,  book  III.  tit. 
XXX.,  is  to  the  same  effect.  The  same  point  is  laid  down  in  the  Code 
Civil,  Liv.  III.,  Tit.  III.,  Sect.  I.,  art.  1236.     This  plea,  which,  accord- 

(a)  Upon  tho  aathority  of  an  nnreported  mm  of  Kiebardson  «.  Biekman. 
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ing  to  Parkb,  B.,  in  Ford  v.  Beech,  11  Q.  B.  864  (E.  C.  L.  R,  vol.  63), 
araountB  to  conditional  payment  or  satisfaction,  is  equally  good.  If 
actual  payment  by  a  stranger  is  good,  there  can  be  no  reason  why  con- 
ditional payment  by  a  stranger  should  not  be.  [Williams,  J.,  referred 
to  Southall  v.  Bigg  and  Forman  v.  Wright,  20  Law  Journ.,  N.  S.,  C.  P. 
145.]  'Suppose  this  not  to  amount  to  conditional  payment,  but  only 
to  an  agreement  to  suspend  the  remedy  during  the  currency  of  the 
bill ;  if  a  stranger  may  satisfy  the  debt  altogether,  it  follows  that  he 
may  suspend  it  for  a  time,  by  giving  an  instrument  like  this.  A  man 
accepting  a  bill  for  the  debt  of  another,  could  not  plead  want  of 
^consideration :  the  suspension  of  the  remedy  would  be  the  con- 


sideration.    In  Crofts  V.  Beale,  ant^,  p.  172,  the  note  was  pay- 
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able  an  demand.  In  Baker  v.  Walker,  14  M.  &  W.  465,t  to  an  action 
against  the  maker  of  a  promissory  note  payable  three  months  after  date, 
the  defendant  pleaded,  that  the  promissory  note  was  made  and  delivered 
by  him  to  the  plaintiff  for  and  on  account  of  a  judgment  debt  recovered 
by  the  plaintiff  against  him,  and  that,  except  as  aforesaid,  there  never 
was  any  consideration  or  value  for  the  making  or  delivery  of  the  said 
note  to  the  plaintiff:  and  it  was  held  that  the  plea  was  bad,  inasmuch 
as  it  showed  there  was'  an  existing  debt  on  account  of  which  the  note 
was  made,  and  the  giving  of  the  note  was  evidence  of  an  agreement  by 
the  plaintiff  to  suspend  his  remedy  upon  the  judgment,  which  was  a  suffi- 
cient consideration  for  the  note.  But  Parke,  B.,  in  the  course  of  the 
argument,  observes :  <<  A  promissory  note  given  for  the  debt  of  a  third 
person  suspends  the  right  of  action,  although  no  new  consideration  be 
given :"  and  he  refers  to  Lechmere  v.  Fletcher,  1  C.  &  M.  628.t  And, 
in  giving  judgment,  he  says :  <<  I  am  of  opinion  that  the  plea  is  bad,  for, 
it  shows  there  was  a  debt  in  existence  on  account  of  which  the  note  was 
made,  and  that  is  sufficient  to  make  the  note  good.  It  is  like  the  case 
of  a  note  given  for  a  debt  of  a  third  party,  which  has  been  held  to  be  a 
sufficient  consideration.  It  was  so  held  in  Poplewell  v.  Wilson,  1  Stra. 
264,  and  that  principle  has  been  acted  upon  in  many  other  cases."  So, 
in  Chitty  and  Hulme  on  Bills,  9th  edit.  p.  78,  it  is  said :  «  The  debt  of 
a  third  person,  or  forbearance  to  his  representative,  is  an  adequate  con- 
sideration :"  for  which  are  cited  the  cases  of  Poplewell  v.  Wilson,  and 
Bidout  V.  Bristow,  1  C.  &  J.  231,t  1  Tyrwh.  84.  The  like  is  stated,  on  the 
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same  authority,  *in  Byles  on  Bills,  6th  edit.  p.  96.  In  Walton 
V.  Mascall,  18  M.  &  W.  452, f  it  was  held,  that,  where  a  party 
guaranties  the  payment  of  a  promissory  note,  if  it  be  not  <<  duly  hon- 
oured and  paid  "  by  the  maker  according  to  its  tenor  and  effect,  he  is 
liable  on  his  guarantee,  if  the  note  be  not  paid  by  the  maker  when  due, 
without  any  preientment  to  him  for  that  purpose.  The  cases  as  to  com- 
position deeds,  which  bear  some  analogy  to  this  question,  will  be  found 
commented  on  in  the  notes  to  Cumber  v.  Wane,  1  Smith's  Leading  Cases, 
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The  replication  that  the  bill  was  over  due  and  unpaid^  ia  no  answer  to 
the  plea,  the  bill  being  in  the  hands  of  a  third  person,  to  whom,  in  the 
absence  of  anything  to  show  the  contrary,  it  must  be  assnmed  to  have 
been  endorsed  for  value. 

BoviUf  contr^. — The  plaintiff  has  a  clear  cause  of  action,  and  nothing 
has  been  shown  to  have  happened  to  defeat,  destroy,  or  suspend  his 
remedy.  So  far  as  the  defendant  is  concerned,  it  is  clear  that  he  has 
done  nothing,  nor  requested  any  third  person  to  do  anything  on  his  ac* 
count  or  for  his  benefit.  Where  the  defendant  gives  his  own  acoeptanca 
in  satisfaction  of  a  debt,  the  giving  a  negotiable  security  amounts  to  a 
consideration ;  and  it  amounts  to  an  agreement  that  the  remedy  for  the 
original  debt  shall  be  suspended  during  the  currency  of  the  bill.  Swin- 
yard  v,  Bowes,  5  M.  &;  Selw.  62,  and  Van  Wart  v.  WooUey,  3  B.  &  C. 
439  (£.  G.  L.  B.  vol.  10),  5  D.  &  R.  374  (E.  C.  L.  R.  vol.  16),  show  that 
the  bill  of  a  stranger  differs  in  many  respects  from  that  of  the  party 
himself.  When  the  earlier  cases  upon  this  subject  arose,  it  was  con- 
sidered that  the  giving  of  a  bill  operated  a  suspension  of  the  remedy. 
Thus,  in  Stedman  v.  Gooch,  1  Eep.  N.  P.  C.  3,  Lord  Kbnton  states  it 

^1971  ^^  ^^  ^^^^^  ^^^'  ^'  ^^^^'  ^^  ^^  payment  of  a  debt  *the  creditor  is 
•^  content  to  take  a  bill  or  note  payable  at  a  future  day,  he  cannot 
legally  commence  an  action  on  his  original  debt,  until  such  bill  or  note 
becomes  payable,  or  default  is  made  in  the  payment."  That  is  perfectly 
intelligible.  [Maule,  J. — That  negative  ruling  does  not  go  quite  far 
enough  for  your  purpose.]  In  Kearslake  v.  Morgan,  5  T.  R.  613,  and 
that  class  of  cases,  down  to  Price  v.  Price,  16  M.  &;  W.  232,t  it  seems 
to  have  been  held  that  the  giving  of  a  bill  by  the  defendant  operates  as 
an  agreement  not  to  sue  pending  the  currency  of  the  bill,  or  while  it 
may  remain  outstanding  in  the  hands  of  an  endorsee  for  value.  This  is 
an  attempt  to  extend  that  doctrine  one  step  further.  Simon  v.  Lloyd, 
2  G.  M.  &  R.  187,  was  the  case  of  an  agreement  between  the  immediate 
parties,  to  suspend  the  remedy  for  a  time.  [Jbrvis,  C.  J. — ^The  real 
answer  is,  that,  upon  this  record,  you  have  been  paid  your  debt.}  Not 
by  the  defendant.  [Maule,  J.^-Suppose  the  plaintiff  had  covenanted 
with  the  defendant's  father,  for  a  good  consideration,  that  he  would  not 
sue  the  defendant  for  a  given  time ;  no  doubt,  according  to  Gibbons  v. 
Vouillon,  8  G.  B.  483  (E.  G.  L.  R.  vol.  66),  that,  if  the  covenant  had 
been  with  the  defendant  herself,  would  have  operated  as  a  release ;  other- 
wise it  could  not.]  Glearly  not.  [Maule,  J. — There  is  no  substan- 
tial difference  between  that  case  and  this — at  least,  none  that  is  favourable 
to  the  defendant.  But  the  question  is,  whether  the  doctrine  which  the 
authorities  show  to  be  sufficiently  established  with  regard  to  bills  of 
exchange,  is  to  be  extended  to  an  agreement  with  a  third  party,  so  as 
to  make  it  incumbent  on  us  to  apply  it  to  this  case.]  All  the  authorities 
are  cited  and  so  fully  commented  on  in  Jones  v.  Broadhurst,  9  C.  B. 
173  (E.  G.  L.  R.  vol.  67),  that  it  would  be  idle  to  repeat  th'^m.    As  to 
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the  ease  of  composition  deeds,  it 'may  be  observed  that  there  the  defend- 
ant IB  always  a  party  to  the  deed.  If  the  plea  ♦in  the  present  p^-  qq 
case  had  simply  stated  that  William  Bush  gave  the  bill  in  ques-  '- 
tion  to  the  plaintiff,  that  might  have  imported  consideration :  bnt  the 
plea  goes  on  to  show  circumstances  which  exclude  William  Bush's  lia- 
bility on  the  bill. 

Quairiy  in  reply. — The  same  construction  must  be  put  upon  this  plea, 
whether  the  defendant  or  a  third  person  is  the  acceptor  of  the  bill. 
The  lord  chief  justice  has  asked  what  is  the  nature  of  the  contract,  and 
how  long  the  forbearance.  The  nature  of  the  contract  is  sufficiently 
explained  in  Price  v.  Price ;  and  the  forbearance  is  to  be  during  the 
currency  of  the  bill,  or,  if  it  be  endorsed  over,  until  the  plaintiff  has 
retired  it  from  the  holder.  The  case  of  a  covenant  not  to  sue  for  a 
limited  time,  is  an  excepted  case, — ^adopted  to  avoid  circuity  of  action ; 
CKbbons  v.  Vouillon.  But  for  the  rule  establbhed  in  Ford  v.  Beech, 
11  Q.  B.  842,  852  (E.  C.  L.  R.  vol.  68),  it  is  difficult  to  understand 
why  a  man  should  not  covenant  to  suspend  a  remedy.  [Maule,  J. — 
It  would  be  very  inconvenient  to  carry  out  that  principle.  There  is 
authority  for  the  case  of  a  suspension  of  the  remedy  by  the  acceptance 
of  a  bill  of  exchange.  But  here  there  is  this  further  difficulty  :  you 
are  in  the  situation  of  a  person  saying  to  another,  you  shall  not  sue 
me,  because  you  have  entered  into  an  agreement  with  a  third  party, 
for  a  valuable  consideration,  that  you  will  not  do  so.  That  is  not 
pleadable.]  The  doctrine  of  Ford  v.  Beech  is  not,  it  is  submitted,  to 
be  extended.  [Jbrvis,  C.  J. — ^The  question  is,  whether  the  anomaly  is 
to  be  extended.]  The  good  sense  of  the  matter  is  with  the  exception. 
If  a  stranger  may  pay  the  debt,  why  may  he  not  do  it  in  the  lesser 
degree  by  giving  a  bill  of  exchange  ?  [Maule,  J. — ^No  doubt  the 
agreement  is  good.  The  *question  is  whether  you  can  avail  r^cigo 
yourself  of  it  by  pleading  it.]  Our.  adv.  vult      ^ 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  it  is  first  to  be  considered  what  is  the  true  meaning  of 
the  plea,  and  secondly,  whether  it  be  an  answer  to  the  claim  to  which 
it  is  pleaded. 

The  declaration  is  in  debt  on  simple  contract,  for  goods  sold  and 
delivered,  &c.  The  plea  is  pleaded  to  the  demand  for  (<33Z.  10«., 
parcel  of  the  debt  in  the  declaration,  and  the  causes  of  action  in  respect 
thereof,"  and  it  states,  that,  after  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the  suit,  the  plaintiff  drew  a 
bill  on  William  Bush,  for  832.  10«.,  for  value  received,  payable  to  the 
plaintiff's  order  three  months  after  date,  which  William  Bush  accepted, 
and  delivered  the  same  so  accepted  to  the  plaintiff  for  and  on  account 
of  the  said  sum  of  88;.  10«.,  parcel  of  the  debt  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  respect  thereof,  and  the  plaintiff 
then  took  and  received  the  said  bill  from  the  said  William  Bush  for 
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and  on  such  account  as  aforesaid,  and  that  the  plaintiff  afterwards 
endorsed  the  bill  to  one  William  Patrick  Gray,  who  was  the  holder, 
and  entitled  to  sue  Bush  thereon,  at  the  commencement  of  the  suit. 

We  think  that  <<  832.  10^.,  parcel  of  the  debt  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  respect  thereof,"  on  account  of 
which  the  plea  alleges  the  bill  to  have  been  delivered  and  received, 
must  be  understood  to  mean  the  88{«  10^.,  parcel  of  the  debt  in  the 
declaration  mentioned,  and  the  causes  of  action  in  the  declaration  men^ 
tianedy  in  respect  thereof,  that  is,  the  causes  of  action  of  the  plaintiff 
against  the  defendant 

The  declaration  shows  debts  and  goods  sold  and  delivered,  &c.,  by 
*0001  ^^^  plaintiff  to  the  defendant :  and  it  is  "^^ot  to  be  presumed 
-^  that  there  were  any  other  causes  of  action  in  respect  of  such 
debts,  than  those  of  the  creditor  against  the  debtor.  In  this  respect 
the  plea  differs  from  that  in  Jones  v.  Broadhurst,  where  the  action  was 
by  the  endorsees  against  the  acceptor  of  a  bill  of  exchange,  and  the 
plea  stated  that  the  drawers  delivered  to  the  plaintiffs,  and  the  plain- 
tiffs accepted,  divers  goods,  in  full  satisfaction  and  discharge  of  the  bill 
of  exchange^  and  of  all  damages  and  causes  of  action  in  respect  thereof; 
and  the  court  held  that  the  drawers,  being  parties  to  the  bill,  and  con- 
sequently liable  to  pay  it,  the  satisfaction  and  discharge  mentioned  in 
the  plea  must  be  understood  to  apply  to  the  liability  as  drawers  of 
those  who  delivered  the  goods,  and  not  to  that  of  the  defendant  as 
acceptor.  In  the  present  case,  no  liability  of  any  one  but  the  defend- 
ant, and  no  cause  of  action  but  those  of  the  declaration,  appears.  We 
think,  therefore,  that  this  plea  is  to  be  understood  as  meaning  that 
William  Bush  gave,  and  the  plaintiff  took,  the  bill  on  account  of  the 
defendant's  liability  to  pay  the  causes  of  action  which  the  plaintiff  had 
against  the  defendant  in  respect  thereof. 

Understanding  the  plea  in  that  sense,  the  next  question  is,  whether 
it  be  a  good  answer  to  the  action. 

It  cannot  be  questioned  that  it  has  been  established  by  many  decisions, 
that,  if  the  plea  had  alleged  the  bill  to  have  been  delivered  to  the  plain- 
tiff by  the  defendant,  instead  of  by  William  Bush,  and  had,  in  all  other 
respects,  been  such  as  it  now  is,  it  would  have  been  an  answer  to  the 
action :  but,  as  no  case  has  been  found  in  all  respects  resembling  the 
present,  it  is  contended  that  those  decisions  will  not  govern  this  case,  by 
reason  of  this  difference ;  and  the  rather  as  those  decisions  have  some- 
times been  considered  as  anomalous  and  contrary  to  established  rules 
*2011  ^^  ^^^ '  ^^^^  ^^^  ground  of  '^'those  decisions,  is,  that  the  giving 
-^  a  bill  on  account  suspends  the  right  of  action  for  the  original 
debt ;  and  that  this  is  contrary  to  the  rule  that  a  personal  action  once 
suspended  by  the  act  of  the  party,  is  gone  for  ever,  and  also  to  the 
rule  that  a  covenant  not  to  sue  for  a  limited  time,  is  no  bar  to  an 
action. 
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It  willy  therefore,  be  convenient  to  consider  these  rules  of  law,  and 
the  decisions  which  are  said  to  conflict  with  them. 

The  role  as  to  a  personal  action  once  suspended,  being  gone,  is  referred 
to  by  Powell,  J.,  in  the  terms  above  mentioned,  in  Wankford  v.  Wank- 
ford,  1  Salk.  299,  in  the  10th  of  William  3,  where  it  is  applied  to  the 
ease  of  an  obligee  making  the  obligor  his  executor ;  which  was  held  to 
extinguish  the  debt,  so  that  an  administratrix  de  bonis  nan  could  not 
sue  the  heir  of  the  obligor:  and  the  rule  is,  undoubtedly,  of  much 
greater  antiquity,  and  has  also  been  acted  on  in  recent  times, — ^as  in 
Freakly  v.  Fox,  9  B.  &  0.  180  (E.  C.  L.  R.  vol.  17),  and  Harmer  v. 
Steele,  4  Exch.  l.f  But  it  is  not,  and  never  was,  true,  that,  in  no  mode, 
and  under  no  circumstances,  can  a  personal  action  be  suspended ;  for, 
though  a  simple  covenant  or  agreement  not  to  sue  for  a  limited  time  be 
not  a  bar  to  an  action,  it  is  not  inoperative,  and  so  far  suspends  the 
right  to  sue,  that  it  prevents  its  exercise,  without  subjecting  the  plain- 
tiff to  an  action  at  the  suit  of  the  defendant  for  a  breach  of  the  cove- 
nant or  agreement.  But  there  is  a  more  important  exception,  which  is 
probably  as  old  as  the  rule  itself,  which  is  adverted  to  by  Holt,  C.  J., 
and  DoLBBN,  J.,  in  Gomberbach,  p.  124,  where  they  are  reported  as 
saying  <<  that  the  rule,  that  a  personal  action  once  suspended,  is  for 
ever  extinct,  does  not  hold  in  all  cases."  In  this  report,  the  exception 
is  not  specifically  mentioned ;  but,  in  the  report  of  the  same  case,  in 
Carthew,  p.  63,  under  *the  name  of  Ayloffe  v.  Skrimpshire,  it  is  r^rOAo 
said  <<  that  it  was  agreed  by  all  that  a  letter  of  license  containing  ^ 
the  words  following,  viz.,  that  if  the  creditor  sue,  &c.,  within  such  a 
time,  that  his  debt  shall  be  forfeited,  such  license  is  pleadable  in  bar :" 
and  this  is  plainly  the  exception  to  the  rule  that  is  adverted  to  by  Holt, 
C.  J.,  and  DoLBEN,  J.,  as  reported  in  Gomberbach.  In  Gibbons  v. 
Vouillon,  8  C.  B.  483  (E.  G.  L.  R.  vol.  65),  this  law  was  considered 
and  acted  on ;  and  it  appears  from  the  authorities  cited  that  there  have 
been  decisions  to  the  like  effect  from  the  21  H.  7. 

It  is  said  by  the  reporter  in  Fowell  v,  Forrest,  2  Saund.  48,  that  a 
defeasance  is  a  conditional  release :  and  clauses,  that  the  debt  shall  be 
forfeited,  or  that  the  deed  may  be  pleaded  in  bar,  if  a  suit  be  commenced 
before  a  certain  time,  or  a  certain  event,  are  of  common  occurrence, 
and,  as  the  cases  cited  show,  have  due  effect  given  to  them.  In  all 
these  cases,  the  right  of  action  is  effectually  suspended  for  the  time,  or 
till  the  condition  is  performed ;  and,  after  the  expiration  of  the  time, 
Jcc.,  the  action  may  be  maintained,  if  the  plaintiff,  by  bringing  another 
action  before  the  time,  have  not  forfeited  his  debt  under  the  provisions 
of  the  defeasance,  or  have  not  been  barred  in  a  former  action. 

There  are,  however,  some  modern  cases  which  have  sometimes  been 
considered  as  infringing  on  the  rule  that  an  agreement  not  to  sue  for  a 
limited  time,  without  such  clause  of  conditional  release,  or  forfeiture, 
ia  no  answer  to  an  action  for  a  cause  accrued  after  the  agreement,  but 
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only  a  ground  for  a.  cross-action^  and  giying  to  such  an  agreement  tbe 
effect  of  a  bar  to  an  action  brought  before  the  expiration  of  the  time. 
Of  these,  one  of  the  principal  is,  Stracey  v.  The  Bank  of  England,  6 
Bingh.  754  (E.  C.  L.  B.  vol.  19),  4  M.  &  P.  689,  where  the  language 
ncooQ-i  ^f  ^^®  court,  in  giving  ''judgment,  if  looked  at  without  reference 
^  to  the  facts  of  the  case,  may  seem  to  give  countenance  to  the 
notion  that  an  agreement  not  to  sue  during  a  limited  time,  without  any 
clause  of  conditional  release,  or  forfeiture,  is  a  bar  to  an  action  brought 
during  the  lunited  time.  But,  if  the  facts  of  that  case  be  adverted  to, 
the  language  of  the  judgment  will  appear  not  to  have  such  meaning.  It 
was  an  action  on  the  case  by  the  plaintiffs  against  The  Bank  of  Eng^ 
land,  for  not  transferring  some  stock  of  theirs,  standing  in  their  books, 
to  one  Alder,  to  whom  the  plaintiffs  had  sold  it,  and  had  called  on  the 
defendants  to  transfer  it  to  him.  The  special  verdict  showed  a  binding 
agreement  between  the  plaintiffs  and  the  defendants,  that  the  plaintiffs 
should  not  call  on  the  defendants  to  transfer  the  stock  until  the  plain- 
tiffs had  proved,  or  endeavoured  to  prove,  a  debt  against  the  estate  of 
certain  bankrupts.  After  the  agreement,  and  before  proof  of,  or 
attempt  to  prove,  the  debt,  the  plaintiffs  called  on  the  Bank  to  transfer 
to  Alder ;  and  it  was  for  not  complying  with  that  demand  that  the  action 
was  brought.  The  court  were  of  opinion  that,  after  this  agreement, 
the  plaintiffs  had  no  right  to  call  on  the  Bank  to  transfer,  before  prov- 
ing, or  attempting  to  prove,  the  debt,  and  consequently  that  the  defend** 
ants,  in  refusing  to  transfer  on  the  occasion  complained  of,  had  done  no 
wrong.  It  is  clear,  that  the  right  of  action  declared  on  had  never 
accrued ;  and  that  no  action  for  the  refusal  complained  of  in  the  decla- 
ration could  be  at  any  time  maintained,  the  duty  of  which  that  refusal 
was  complained  of  as  a  breach,  not  existing  at  the  time  of  the  refusal. 
The  language  of  the  court  in  giving  judgment  is :  «  The  agreement  is 
not  set  up  as  a  perpetual  bar ;  it  is  merely  insisted  on  as  an  objection 
to  the  action  being  brought  at  the  present  time.  It  is  urged  as  an 
agreement  by  which  the  plaintiffs  have,  for  a  good  consideration,  re- 
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strained  themselves  from  suing,  not  ^perpetually,  but  only  until 


they  shall  have  first  done  a  particular  act."  If  this  be  under- 
stood as  meaning  that  the  agreement  is  not  set  up  as  a  perpetual  bar 
to  any  action  that  the  plaintiffs  may  at  any  time  bring  respecting  any 
refusal  to  transfer,  but  only  to  an  action  for  a  refusal  after  the  agree- 
ment, and  before  proof,  or  attempt  to  prove, — ^which  action  is  barred 
by  showing  that  the  right  to  it  does  not  exist ;  and,  if  the  <«  restraint 
from  suing,  not  perpetually,  but  only  until  they  shall  have  first  done  a 
particular  act,''  be  understood  as  meaning  a  restraint  from  calling  for 
a  transfer,  and  suing  for  a  refusal  to  transfer,  the  reasons  given  for 
the  judgment  will  be  applicable  to  the  case,  and  will  conflict  with  no 
rule  of  law ;  which  they  certainly  would,  if  understood  as  a&ming 
that  an  action  may  be  barred  by  a  mere  agreement  or  covenant  not  to 
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sne  fat  a  limited  time.  Tbe  expressions  in  question  seem,  indeed,  to 
have  been  used  by  the  court  only  for  the  purpose  of  showing  that  the 
plaintiflb,  though  defeated  in  that  action,  would  not  lose  their  right  to 
the  stock,  but  might  claim  a  transfer  after  performing  what  they  had 
agreed  to  do  before  claiming  it.  See  the  judgment  of  the  Exchequer 
Chamber  in  Ford  v.  Beech,  11  Q.  B.  852  (E.  C.  L.  R.  vol.  68),  and 
other  cases,  in  which  a  suspension  of  the  remedy  has  been  spoken  of, 
and  which  may,  it  is  conceived,  be  explained  in  a  like  manner,  so  as  to 
ahow  them  to  be  not  inconsistent  with  the  older  decisions. 

The  cases  of  covenants  not  to  sue  for  a  limited  time,  with  a  proviso 
for  forfeiture  if  an  action  be  brought  within  the  time,  are  an  exception 
or  qualification  of  the  rule  that  a  covenant  not  to  sue  for  a  limited  time 
is  no  bar,  as  well  as  to  the  rule  as  to  suspension  of  rights  of  action. 
In  such  cases,  the  right  to  sue  is  effectually  suspended  for  a  limited  time, 
and  for  such  time  only^  if  *no  action  be  brought  before  the  expi-  p^o/^;; 
ration  of  the  time ;  and  the  covenant  not  to  sue  for  a  limited  '- 
time  does  operate  as  a  bar,  by  force  of  the  condition,  if  the  action 
be  brought  within  the  limited  time.  It  would,  indeed,  be  anomalous, 
and  without  precedent,  if  it  were  held,  that,  after  a  cause  of  action  had 
accrued,  and  an  action  upon  it  had  been  barred  by  force  of  a  release 
or  defeasance  conditional  on  its  being  sued  upon  before  a  limited  time, 
another  action  could  be  maintained  for  the  same  cause  after  the  time. 
But  there  is  no  such  decision ;  and  the  contrary  was  determined  by  this 
court  in  a  late  case  of  Overton  v.  Harvey,  9  C.  B.  824  (E.  C.  L.  R. 
vol.  67),  and  is  assumed  in  numerous  books,  in  which  it  is  given  as  a 
reason  why  a  mere  covenant  not  to  sue  for  a  given  time  is  no  bar,  that, 
if  it  were,  the  debt  would  be  gone  for  ever,  contrary  to  the  intent  of 
the  parties. 

Now,  the  cases  in  which  a  bill  given  on  account  of  a  debt,  has  been 
said  to  suspend  the  right  of  action,  and  been  held  to  be  a  bar  to  an 
action  brought  before  the  bill  had  turned  out  to  be  unproductive,  are 
entirely  in  conformity  with  the  cases  establishing  the  exceptions  above 
referred  to.  The  true  principle  of  the  cases  on  bills  seems  to  be  that 
pointed  out  by  Pollock,  C.  B.,  in  GrifiJths  v.  Owen,  13  M.  &  W.  68, 
64, t — "  In  the  case  of  a  money  demand,  if  the  creditor  accepts  a  pro- 
missory note,  or  an  order  for  the  payment  of  money,  on  account  of  the 
debt,  that  is  a  sort  of  qualified  or  conditional  payment,  and  may  be  so 
pleaded,*'  and  by  Alderson,  B.,  in  James  v.  Williams,  13  M.  &  W. 
828,  888  :t  <<  Where  bills  of  exchange  have  been  stated  to  have  been 
delivered  for  and  on  account  of  a  promissory  note,  or  any  other  sum 
in  the  declaration  mentioned,  there  it  is  to  be  taken  as  a  conditional 
payment,  and  may  be  so  pleaded." 

*If  an  agreement  were  expressly  made,  that  the  bill  should  r^on^ 
operate  as  payment,  unless  defeated  by  dishonour,  &c.,  there  is  ^ 
1^0  reason  why  z  suit  brought  while  the  payment  remained  undefeated, 
.    VOL.  XI. — 20 
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should  not  be  barred  bj  Buch  agreement :  and  the  cases  in  whicb  a  bill 
given  on  account  of  the  debt  has  been  held  to  operate  as  such  payment, 
are  to  be  supported  by  considering  that  such  an  agreement  is  to  be 
implied  by  law  from  giving  and  receiving  such  security  on  account  of  a 
debt  on  simple  contract :  and  the  cases  in  which  the  giving  of  the  bill 
has  been  held  not  to  suspend  the  remedy  on  a  demand  by  specialty,  or 
for  rent,  may  be  accounted  for  on  the  ground  that  the  legal  implication 
of  an  assent  that  the  bill  shall  operate  as  a  conditional  payment,  does 
not  arise,  when,  if  it  did,  the  plaintiff  would  be  deprived  of  a  better 
remedy  than  an  action  on  a  bill,  as  in  Davis  v.  Gyde,  2  Ad.  &  E.  623 
(£.  C.  L.  R.  vol.  29),  in  which,  the  debt  being  for  rent,  the  plaintiff 
would  part  with  a  remedy  by  distress :  and  as  in  Worthington  v.  Wigley, 
8  New  Cases,  454, 4  Scott,  558,  where,  the  demand  being  on  a  bond,  the 
plaintiff  might,  in  certain  events,  have  recourse  to  other  funds  than  he 
could  in  an  action  on  a  simple  contract. 

If  a  bill  given  by  the  drfendant  himself  on  account  of  the  debt 
operate  as  a  conditional  payment,  and  so  be' of  the  same  force  as  an 
absolute  payment  by  the  defendant,  if  the  condition  by  which  it  is  to 
be  defeated  has  not  arisen,  there  seems  no  reason  why  a  bill  given  by 
a  stranger  for  and  on  account  of  the  debt  should  not  operate  as  a  con- 
ditional payment  by  the  stranger ;  and,  if  it  have  that  operation,  the 
plea  in  the  present  case  will  have  the  same  effect  as  if  it  had  alleged 
that  the  money  was  paid  by  William  Bush  for  and  on  account  of  the 
*9071  ^®^**  ^^*'  ^^  *  stranger  give  money  in  payment,  absolute  or  *con- 
^  ditional,  of  the  debt  of  another,  and  the  causes  of  action  in  re- 
spect'of  it,  it  must  be  a  payment  on  behalf  of  that  other,  against  whom 
alone  the  causes  of  action  exist,  and^  if  adopted  by  him,  will  operate  as 
payment  by  himself:  see  Co.  Litt.  206  b, — <<If  a  stranger,  in  the 
name  of  the  mortgagor  or  his  heir  (without  his  consent  or  privity), 
tender  the  money,  and  the  mortgagee  accepteth  it,  this  is  a  good  satis- 
faction.'' Sea  also  the  case  of  36  H.  6,  reported  in  Fitzherbert  a 
Abridgment,  title  Barre^  pi.  166 :  <<  If  a  stranger  does  trespass  to  me, 
and  one  of  his  relations,  or  any  other,  give  anything  to  me  for  the  same 
trespass,  to  which  I  agree,  the  stranger  shall  have  advantage  of  that  to 
bar  me ;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  be  again  satisfied. 
Quod  tola  curia  coneesait.** 

In  the  late  case  of  Jones  v.  Broadhurst,  9  C.  B.  173,  in  this  courts 
the  question  of  satisfaction  by  a  stranger  was  argued  and  considered, 
but  not  decided,  not  being  necessary  to  the  determination  of  the  case : 
but  it  is  observed  by  the  court,  in  giving  judgment,  that  the  decision  in 
the  36  H.  6,  reported  in  Fitzherbert,  is  consistent  with  reason  and 
justice. 

It  appears  to  us,  therefore,  that  the  bill  given  by  William  Bush  ou 
account  of  the  causes  of  action  of  the  plaintiff  against  the  defendant, 
must  be  taken  to  be  a  conditional  payment  on  behalf  of  the  defendant , 
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that  the  condition  to  defeat  it  not  having  happened,  it  operates  as  an 
ahsolute  payment ;  that  it  might  be  adopted,  and  has  been  adopted  by 
the  defendant,  who  relies  on  it  in  his  plea;  and,  consequently,  that  it 
bars  the  action.  Judgment  for  the  defendant. 

The  payment  of  a  debt  hj  one  not  a  party  to    mand,  whether  made  with  the  assent  of  the 
the  contract  is  an  extingoishment  of  the  de-    debtor  or  not:  Harrison  e.  Hicks,  1  Porter,  423. 


♦HARRISON  ROBINSON  and  JANE  MARY  his  Wife  v.  ^^^^.^ 
The  MARQUIS  OF  BRISTOL  and  Others.    June  9.   L  ^"^ 

A  eoont  in  quare  impedit  stated  that  one  A.  was  seised  in  fee  of  a  moiety  of  the  adrowson  of 
the  ehnrch  of  Braoncewell-with-Dunaby-and-Anwiok,  and  was  entitled  to  present  to  the  same 
erery  alternate  torn,  the  other  moiety  of  the  adrowson  belonging  to  B.;  that  A.,  in  his  turn, 
being  so  seised,  presented  C,  who  was  on  such  presentation  admitted,  instituted,  and  inducted ; 
that  afterwards  the  chnroh  became  racant  by  the  resignation  of  C,  whereupon  B.  presented  the 
said  A.,  who  was  admitted,  instituted,  and  inducted;  that  A.,  being  so  seised  of  the  said  moiety 
of  the  adTOwson,  died;  that  the  said  moiety  descended  to  the  plaintiff;  and  that,  the  church 
having  beeome  vacant  by  the  death  of  A.,  it  belonged  to  the  plaintiff  to  present  in  the  turn 
of  A. 

The  defendant  pleaded,  that  A.  was  not  seised  of  a  moiety  of  the  adyowson  of  the  church  of 
BranneeweU-with-Dunsby-and-Anwick,  modo  et/ormd. 

It  was  found,  by  a  special  Terdiot,  that  Branncewell-with-Dnnsby  was  a  rectory,  and  Anwick  a 
riearage, — the  rectory  haying  been  theretofore  appropriated  and  the  vicarage  endowed  accord- 
ing to  law;  that  B.  G.,  being  seised  in  fee  of  the  adyowson  of  the  vicarage  of  Anwick,  and  the 
Earl  of  Bristol  of  the  advowson  of  the  rectory  of  Brauncewell-with-Dunsby,  by  deed,  dated 
in  Biareh,  1703,  reciting  that  the  parties  were  desirous  that  the  cure  of  the  vicarage  and  rectory 
should  both  be  supplied  by  one  clerk,  it  was  agreed,  that,  whenever  the  churches  should  be 
void,  the  Earl  and  R.  O.,  their  heirs  and  assigns,  should  present  their  clerks  to  the  same  alteritu 
Heibua;  that,  in  April,  1718,  an  act  of  union  waa  made  by  the  bishop  of  the  diocese,  with 
the  consent  of  B.  G.,  the  then  patron  of  the  vicarage  of  Anwick,  and  the  Earl  of  Bristol,  the 
patron  of  the  rectory  of  Brauncewell-with-Dunsby,  and  sealed  with  the  episcopal  seal, 
whereby  the  bishop  "  consolidated,  united,  and  annexed  the  said  vicarage  and  parish  church 
of  Anwick,  with  its  rights,  Ac,  to  the  aforesaid  rectory  and  parish  church  of  Braunoewell,  and 
did,  by  those  presents,  commit  the  cure  of  the  souls  of  the  parishioners  of  the  said  church  of 
Anwick  to  the  then  rector  of  the  parish  church  of  Brauncewell,  and  the  rectors  thenceforward 
for  the  time  being  of  the  said  church  of  Braunoewell,  and  decreed  that  the  said  united  churches 
sboold  from  that  time  be  thereafter  held  and  reputed  aa  one  benefice  only,  and  that  one  fit 
person,  at  the  alternate  presentation  of  the  Earl  of  Bristol  and  R.  G.,  their  heirs  and  assigns, 
to  be  oanonieally  instituted,  Ac,  should  at  all  times  thereafter  possess  the  same,"  Ac 

The  eonsenting  parties  to  that  arrangement,  and  their  respective  heirs,  continued  to  present 
allemately  one  clerk  to  the  united  benefice,  down  to  the  year  1760. 

In  December,  17C0,  R.  G.,  son  and  heir  of  R.  G.  in  the  act  of  union  mentioned,  and  Susannah 
his  wife,  conveyed  to  A.  "  all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate 
right  of  presentation,  and  free  disposition,  of  and  to  the  vicarage  of  ike  parish  church  of 
Anwtch  aforesaid,  and  all  other  the  manors  or  lordships,  advowsons,  impropriations,  tenements, 
Uthes,  hereditaments,  and  parts  and  shares  of  manors  or  lordships,  advowsons,  Ac,  of  them, 
the  said  R.  G.  and  Sasennah  his  wife,  or  either  of  them,  situate  and  being  in  Anwick  o/or^v 
eaid." 

The  special  verdict  further  found  that  the  title  of  A.  to  the  said  moiety  of  the  said  advowson  of 
Hm  ehnrch  of  BraunceweU<with-Dunsby-and-Anwick,  in  the  declaration  mentioned,  was 
derived  in  no  other  way  thaq  by  that  indenture : — 

Held, — first,  that,  assuming  the  legal  effect  of  the  act  of  union  to  have  been  to  unite  the  two 
ohurehes  of  Brauncewell-with-Dunsby  and  Anwick,  and  thereby  create  a  new  adyowson  of  the 
ehnreh  of  Braancewell-with-Dnnsby-and-Anwick,  such  new  advowson  did  not  pass  by  the  deed 
of  1760,  as  "all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate  right  of 
presentation  and  free  disposition  of  and  to  the  vicarage  of  the  parish  ehnrch  of  Anwick,"  or 
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under  the  eabBoquent  geDeral  worda  *'  ond  all  other  the  advowsone  and  parts  of  adroweont 
V    eitoate  and  being  in  Anvrick  aforeeaid." 
Seoondlj,  that  the  special  verdict  negativiog  any  other  title  in  A.,  except  that  dcrired  from 

the  deed  of  1700,  the  subsequent  presentation  by  him,  and  the  institntion  and  induction  of  his 

olerky  as  alleged  in  the  declaration,  did  not  constitute  a  seisin  which  gave  htm  a  title  by 

usurpation, — such  usurpation  (since  the  7  Ann.  o.  18)  being  merely  evidence  of  seisin,  and 

not  a  title  of  itself. 
iSSmi6^,  that  Ihe  act  of  union  per  m  eould  not  so  operate  as  to  alter  the  rights  of  the  respeetiTe 

patrons  to  their  advowions;  but  that  some  deed  by  the  parties  themselves  was  essential 

to  give  full  effect  to  it 

QuABE  IMPEDIT.  The  count  stated,  that  one  Samuel  Hazlewood, 
theretofore,  to  wit,  on  the  4th  of  June,  1812,  was  seised  of  a  moiety 
♦'^OQl  ^^       advowson  of  the  ♦church  of  Brauncewell-with-Dunsby-and- 

^  Anwick,  in  the  county  of  Lincoln,  as  in  gross  by  itself,  as  of  fee 
and  right,  and  was  entitled  to  present  to  the  same  every  alternate  tum^ 
that  is  to  say,  one  turn  in  every  two  turns,  the  other  moiety  of  the 
said  advowson,  and  the  other  of  the  said  two  turns,  then  belonging  to 
Frederick  William,  Earl  of  Bristol,  as  in  gross  by  itself,  as  of  fee  and 
right ;  and,  being  so  seised  thereof,  he  the  said  Samuel  Hazlewood 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  presented  to  the 
said  church,  then  being  vacant,  in  the  proper  turn  of  him  the  said 
Samuel  Hazlewood,  one  R.  D.  R.  Spooner,  his  clerk,  who,  on  the  pre- 
sentation of  the  said  Samuel  Hazlewood,  was  admitted,  instituted,  and 
inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  late 
sovereign  lord  George  the  Third:  and,  the  said  Samuel  Hazlewood 
being  so  seised  of  the  one  moiety  of  the  said  advowson  as  aforesaid, 
and  Frederick  William,  Earl  of  Bristol,  being  seised  as  of  fee  and  right 
of  the  other  moiety  of  the  said  advowson  of  the  said  church  of  Braunoe- 
well-with-Dunsby-and- Anwick,  and  with  the  right  to  present  to  the  same 
in  the  other  of  the  said  two  turns  as  aforesaid,  the  said  church  after- 
♦^101  "^^^^  ^^  ^^^^  ^^  ^^^  ^^  ^^  June,  1826,  became  vacant  ♦by  the 

^  resignation  of  the  said  R,  D,  R.  Spooner,  whereby  it  then 
belonged  to  the  said  Frederick  William,  Earl  of  Bristol,  as  in  his 
proper  turn,  to  present  to  the  said  church ;  whereupon  the  said  Frederick 
William,  Earl  of  Bristol,  to  wit,  on  the  10th  of  June,  1826,  presented 
to  the  said  church  the  said  Samuel  Hazlewood  his  clerk,  who,  on  the 
presentation  of  the  said  Frederick  William,  Earl  of  Bristol,  was  admitted, 
instituted,  and  inducted  into  the  same,  in  the  time  of  peace,  in  the  time 
of  our  late  sovereign  lord  King  George  the  Fourth:  That  the  said 
Samuel  Hazlewood,  being  so  seised  of  the  said  moiety  of  the  said 
advowson  of  the  said  church  of  Brauncewell-with-Dunsby-and- Anwick, 
as  above  mentioned,  afterwards,  to  wit,  on  the  18th  of  March,  1846, 
died  so  seised  of  his  said  estate  therein ;  after  whose  death  the  said 
moiety  of  the  said  advowson  descended  to  the  said  Jane  Mary,  then  the 
wife  of  Harrison  Robinson,  as  the  only  sister  and  heiress  of  the  said 
Samuel  Hazlewood,  the  then  patron  and  holder  thereof,  whereby  the 
said  Harrison  Robinson  and  Jane  Mary  his  wife  became  seised  of  the 
said  moiety  of  the  said  advowson  of  the  said  church  of  Brauncewell- 
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vith-Dunsby-and-Anwicky  in  right  of  the  said  Jane  Mary :  That  the 
said  ehuroh  having  become  vacant  by  the  death  of  the  said  Samuel 
Hazlewood  as  aforesaid,  and  still  being  vacant,  it  then  belonged  and 
BiOl  belongs  to  them,  the  said  Harrison  Robinson  and  Jane  Mary  his 
wife,  in  right  of  the  said  Jane  Mary,  to  present  as  in  their  proper  turn, 
that  ia  to  say,  in  the  turn  which  was  of  the  said  Samuel  Hazlewood  as 
aforesaid,  a  fit  person  to  the  said  church,  being  so  vacant  as  last  afore- 
said; and  the  said  John,  Bishop  of  Lincoln,  William,  Marquis  of  Bristol, 
and  Lord  Charles  Hervey,  unjustly  hindered  them  from  presenting  a 
fit  person  to  the  said  church,  and  still  do  hinder  them,  whereby,  kc. 

The  marquis  pleaded  that  the  said  Samuel  Hazlewood  '''was 
not  seised  of  a  moiety  of  the  advowson  of  the  church  of  Braunce- 
w«U-with-Dttnsby*and*Anwick,  in  manner  and  form  as  the  said  Harrison 
ftobinson  and  Jane  Mary  his  wife  had  above  alleged.     Issue  thereon. 

The  case  came  before  the  court  upon  a  special  verdict  which  found  as 
follows : — 

That,  before  and  at  the  time  of  the  making  of  the  act  of  union  here- 
inafter mentioned,  Brauncewell-with-Dunsby  was  a  parish  in  the  county 
of  Lincoln,  and  a  reotory ;  and  that  Anwick  was  then  also  a  parish  in 
the  said  county,  and  a  vicarage  (the  rectory  of  Anwick  having  been 
theretofore  appropriated  and  the  said  vicarage  endowed  according  to 
law) :  That,  before  and  at  the  time  of  the  sealing  and  delivery  of  the 
deed  hereinafter  mentioned,  Robert  Gardiner  was  seised  as  of  fee 
in  gross  of  the  advowson  of  the  said  vicarage  of  Anwick,  and  John,  Lord 
Hervey  (afterwards  John,  Earl  of  Bristol),  was  seised  as  of  fee  of  the 
advowson  of  the  said  rectory  of  Brauncewell-with-Dunsby ;  and  that, 
the  said  respective  parties  being  so  seised  as  aforesaid,  a  certain  deed 
bearing  date  the  29th  of  March,  1708,  was  then  duly  signed,  sealed, 
and  delivered,  by  the  said  Robert  Gardiner  and  the  said  John,  Lord 
Hervey,  respectively,  viz.,  one  part  by  the  said  Robert  Gardiner,  and 
the  other  part  by  the  said  John,  Lord  Hervey,  as  follows : — 

«  Articles  of  agreement  indented,  had,  made,  and  concluded  upon  the 
29th  of  March,  in  the  second  year  of  the  reign  of  Queen  Anne,  1703, 
between  Robert  Gardiner,  of,  &c.,  of  the  one  part,  and  the  Right  Hon. 
Jphn,  Lord  Hervey,  Baron  Ickworth,  in  the  county  of  Suffolk,  of  the 
other  part,  as  followeth :  Whereas,  the  said  Robert  Gardiner  standeth 
seised  in  his  demesne  as  of  fee  of  and  in  the  advowson  and  right  of  pre- 
sentation of  and  in  the  vicarage  of  the  chnrch  of  Anwick,  in  the  said 
county  of  Lincoln,  to  him  and  his  heirs :  And  whereas  the  said  John, 
Lord  Hervey,  standeth  seised  in  '^'his  demesne  as  of  fee  of  and  in  r^oi  n 
the  rectory  and  right  and  presentation  of,  in,  and  to  the  rectory  ^ 
and  church  of  Branswell,  in  the  said  county  of  Lincoln,  the  said 
dmrch  of  Anwick  and  Branswell  lying  contiguous  to  each  other:  And 
whereas  the  siud  Robert  Gardiner  and  the  said  John,  Lord  Hervey, 
are  minded  and  desirous  that  the  cure  of  the  said  vicarage  and  rectory 
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may  for  the  future  be  supplied  by  one  clerk :  And  whereas  the  said 
John,  Lord  Hervej,  at  the  instance  and  request  of  the  said  Robert 
Gurdiner,  hath  presented  William  Everingham,  clerk,  to  the  said  church 
of  Branswell,  the  said  William  Everingham  being  formerly  presented  to 
the  said  vicarage  of  Anwick,  by  the  said  Robert  Gardiner,  or  those 
under  whom  he  claims, — The  said  Robert  Grardiner,  in  consideration 
thereof,  and  of  the  sum  of  10^.  to  the  said  Robert  Gardiner  by  the  said 
John,  Lord  Hervey,  in  hand  paid,  &c.,  him  for  his  heirs  and  assigns 
hath  granted,  bargained,  and  sold,  and  by  these  presents  doth  grant, 
bargain,  and  sell  unto  the  said  John,  Lord  Hervey,  and  his  assigns, 
the  first  and  next  advowson,  nomination,  presentation,  and  free  dis- 
position of  the  said  vicarage  of  the  church  of  Anwick  aforesaid,  when- 
soever or  howsoever,  by  death,  resignation,  deprivation,  cession,  permu* 
tation,  dismission,  or  any  other  way,  the  said  church  first  and  next 
shall  happen  to  be  void,  any  honest  and  learned  clerk  to  present  to  the 
same,  and  to  do  and  perform  any  other  matter  or  thing  touching  or 
concerning  the  same.  Item.  It  is  agreed  by  and  between  the  said 
parties  to  these  presents,  that  in  regard  to  the  said  two  churches  of 
Anwick  and  Branswell  are  of  small  value,  and  may  be  well  supplied  by 
one  clerk,  which  being  united  and  laid  together,  will  be  a  convenient 
maintenance  for  one  person,  and  for  the  future  may  be  supplied  accord- 
ingly :  The  said  John,  Lord  Hervey,  doth  hereby,  for  himself  and  his 
assigns,  covenant  and  grant  to  and  with  the  said  Robert  Gardiner,  his 
^^'i  ^1  ^^"^  *^^^  assigns,  that,  whensoever  or  howsoever  the  said  reo- 
-'  tory  of  Branswell  shall  be  void  after  the  first  presentation  made 
by  the  said  John,  Lord  Hervey,  to  the  said  vicarage  and  church  of  An- 
wick, by  virtue  of  these  presents,  as  aforesaid,  that  then  it  may  be  law- 
ful to  and  for  the  said  Robert  Gardiner,  his  heirs  and  assigns,  to  present 
one  able  and  learned  clerk  to  the  said  rectory  and  clerk  of  Branswell : 
And  it  is  hereby  declared  and  agreed  that  the  said  Robert  Gardiner  and 
the  said  John,  Lord  Hervey,  their  heirs  and  assigns,  shall,  from  time 
to  time,  and  at  all  times  hereafter,  whensoever  or  howsoever  the  afore- 
said churches  of  Anwick  and  Branswell  shall  happen  to  be  void,  to 
present  their  clerks  to  the  same  by  turns,  alterias  vicibuif  without  the 
let  or  molestation  of  either  party  to  the  other  or  of  their  heirs  or  assigns. 
In  witness,  &c." 

That,  after  the  sealing  and  delivery  of  the  said  deed,  and  in  pursuance 
thereof,  and  before  the  making  of  the  said  act  of  union  hereinafter  par- 
ticularly mentioned,  viz.  on  the  28d  of  December,  1717,  the  Rev.  Henry 
Oraske  was  duly  presented,  instituted,  and  inducted  to  the  said  rectory 
of  Brauncewell-with-Dunsby,  and  also,  on  the  same  day,  to  the  said 
vicarage  of  Anwick,  on  the  presentation  of  the  said  John,  Earl  of 
Bristol,  to  the  said  rectory  and  vicarage  respectively :  That,  from  the 
time  of  the  sealing  and  delivery  of  the  said  deed,  until  and  at  the  time 
of  the  making  of  the  said  act  of  union  hereinafter  mentioned,  the  said 
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John,  Lord  Hervej  (afterwards  John,  Earl  of  Bristol),  continued  to  be 
and  was  seised  as  of  fee  of  the  said  advowson  of  the  said  rectory  of 
Brauncewell-with-Donsby,  and  the  said  Bobert  Oardiner  continued  to 
be  and  was  seised  as  of  fee  of  the  said  advowson  of  the  said  vicarage  of 
Anwick,  subject  respectively  to  the  arrangement  so  made  by  the  said 
deed ;  and  that,  from  the  time  of  the  said  institution  and  induction  of 
the  said  Henry  Oraske,  until  and  at  the  time  of  making  the  said  act 
of  '^'union  hereinafter  mentioned,  the  said  Henry  Craske  con-  r*o-f  4 
tinned  to  be,  and  was,  the  rector  of  Brauncewell-with-Dunsby  '- 
aforesaid,  and  the  vicar  of  Anwick  aforesaid : 

That,  on  the  26th  of  April,  1718,  a  certain  act  of  union  was  made 
by  the  then  Bishop  of  Lincoln,  being  the  diocese  in  which  the  said 
parishes  and  also  the  said  rectory  and  vicarage  were  respectively 
situate,  and  which  said  act  of  union  was  made  upon  the  petition  and 
with  the  assent  and  consent  of  the  said  John,  Earl  of  Bristol,  and 
Bobert  Gardmer  (so  being  respectively  seised  as  aforesaid),  as  in  the 
said  act  of  union  expressed,  and  of  the  said  Henry  Craske,  so  being 
such  incumbent  of  the  said  rectory  and  vicarage  respectively,  and  was 
duly  signed  by  the  said  bishop,  and  sealed  with  his  episcopal  seal,  and 
that  all  the  facts  recited  therein  are  true,  and  which  said  act  of  union 
(being  translated  from  the  Latin  language  into  the  English  language) 
was  and  is  as  follows,  that  is  to  say, — 

«  Edmund,  by  Divine  permission.  Bishop  of  Lincoln,  to  our  beloved 
in  Christ,  Henry  Oraske,  clerk,  M.A.,  rector  of  the  parish  church  of 
Braoncewell,  and  also  vicar  of  the  parish  of  Anwick,  respectively  in 
the  county  of  Lincoln,  and  of  our  diocese  and  jurisdiction,  of  the 
alternate  patronage,  as  it  is  said,  of  the  Bt.  Hon.  John,  Earl  of  Bristol, 
and  Bobert  Gardiner,  gentleman,  and  to  all  others  whomsoever  in  any 
manner  having,  or  who  shall  have,  an  interest  in  this  behalf,  health,  and 
grace :  Whereas,  as  we  are  informed,  the  fruits,  rents,  revenues,  tithes, 
and  emoluments  of  the  rectory  of  the  said  parish  church  of  Brauncewell 
(which  parish  hath  only  three  families),  not  amounting  to  the  annual 
value  of  282.  of  lawful  money  of  Great  Britain,  are  so  small  and  slender 
that  they  are  not  sufficient  for  the  proper  maintenance  of  the  minister 
according  to  the  decency  of  the  clerical  order :  Whereas  also,  the  per- 
petual vicarage  of  the  ^parish  church  of  Anwick  aforesaid  (which  ^^o-i  e 
parish  hath  about  twenty  families)  is  only  two  miles  and  a  half  ^ 
distant  from  the  said  rectory  of  Brauncewell  (no  river  or  stream  lying 
between),  the  fruits  of  which  vicarage,  also  not  amounting  to  the  annual 
value  of  252.,  are  not  sufficient  for  the  proper  maintenance  of  the  vicar 
there :  Whereas,  moreover,  the  said  two  benefices  have  been  accustomed 
for  many  years  past  to  be  served  by  one  minister ;  for  which  reason, 
and  because  the  parish  of  Brauncewell  consists  of  so  small  a  number  of 
inhabitants,  the  church  of  Anwick  aforesaid  may  be  conveniently  served 
by  the  rector  aforesaid ;  and  for  the  causes  aforesaid,  and  the  better 
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support  of  one  minister,  the  union  and  consolidation  of  the  said  benefices 
is  thought  convenient  and  necessary :  And  whereas,  farthermore,  the 
aforesaid  The  Bt.  Hon.  John,  Earl  of  Bristol,  and  Robert  Gardiner,  the 
alternate  patrons  of  the  said  benefices  as  before  mentioned,  and  the 
aforesaid  Rev.  Henry  Graske,  the  present  incumbent  of  the  same,  in  a 
petition  subscribed  with  their  hands,  and  presented  to  us,  have  signified 
their  mutual  assent  and  consent  to  the  union  of  the  said  churches,  and 
have  humbly  prayed  that  we  would  graciously  condescend  to  unite, 
annex,  and  incorporate  the  said  church  of  Anwick,  with  all  its  rights, 
members,  and  appurtenances,  to  the  said  church  of  Brauncewell  afore- 
said, and  to  consign  the  cure  of  the  souls  of  the  said  church  of  Anwick 
to  the  rector  of  the  said  church  of  Brauncewell  for  the  time  being,  and 
to  do  other  matters  requisite  in  the  premises :  And  whereas,  lastly,  we 
have  found,  by  an  inquisition  duly  made  and  returned  by  virtue  of  our 
commission,  that  the  said  suggestions  evidently  contain  the  truth  in 
every  particular,  and  that  the  aforesaid  petition  in  this  behalf  is  agree* 
able  to  reason,  and  the  causes  themselves  for  making  the  union  and 
consolidation  of^the  said  churches,  to  have  been,  and  to  be,  true,  just, 
HiMD-y  Iftwful,  and  sufficient,  all  and  singular  the  matters  which  '^'are 
^  required  by  law  in  this  behalf  concurring :  We,  desiring  to  con- 
sult and  look  to  the  interest  and  advantage,  as  well  of  the  minister, 
as  of  the  church  (as  is  meet),  and  considering  the  poorness  of  the  said 
benefices,  and  moved  by  your  entreaties  in  this  behalf.  Do,  by  and  with 
the  consent  of  all  who  are  interested  in  this  matter,  as  far  as  lies  in  our 
power,  and  the  laws  and  statutes  of  the  kingdom  allow,  of  our  certain 
knowledge,  for  us  and  our  successors,  bishops  of  Lincoln,  by  these  pre- 
sents consolidate,  unite,  and  annex  the  said  vicarage  and  parish  church 
of  Anwick,  with  its  rights,  members,  and  appurtenances,  to  the  aforesaid 
rectory  and  parish  church  of  Brauncewell :  And  we  do  by  these  presents 
commit  the  cure  of  the  souls  of  the  parishioners  of  the  said  church  of 
Anwick  to  the  now  rector  of  the  parish  church  of  Brauncewell  aforesaid^ 
and  the  rectors  henceforward  for  the  time  being  of  the  said  church  of 
Brauncewell ;  and  we  will  and  decree  by  these  presents  that  the  said 
united  churches  shall  from  this  time  be  hereafter  held  and  reputed  as 
one  benefice  only,  and  that  one  fit  person,  ixt  the  aUemate  presentation 
of  the  said  Rt.  Han.  John^  Earl  of  Brietoly  and  Bohert  &ardtnery  their 
heirs  and  assigns^  to  be  eanonically  instituted  in  the  same  by  the  diocesan 
of  the  place  for  the  time  being,  shall  at  all  times  hereafter  possess  the 
same ;  so  that  it  shall  be  lawful  for  the  aforesaid  Henry  Craske,  and 
your  successors  whomsoever,  under  the  name  of  rector  of  Brauncewell- 
with- An  wick,  to  take  and  obtain  possession  of  both  parish  churches,  and, 
so  obtained  and  united  together  as  aforesaid,  to  continue  and  retain  as 
one  ehurch  and  one  benefice j  and  the  suits,  rents,  and  revenues  of  the  samo, 
BO  united,  with  their  appurtenances,  you  may  and  can  freely  and  lawfully 
convert,  dispose  of,  and  apply  to  your  own  use  and  advantage,  and  so 


11  COMMON  BENCH.    (2  J.  SCOTT:)  216 

may  and  can  your  Bnccessors :  Provided  always,  neverthelesB,  that  the 
doe  and  accustomed  charges  of  the  said  churches  shall  from  time  to 
*time  be  borne  by  you  and  your  successors,  and  the  sacred  word  ^4^917 
of  God  sincerely  and  religiously  performed  in  the  said  parish  ^ 
churches :  Provided  also  that  this  union,  annexation,  and  incorporation 
shall  never  in  any  manner  tend  to  be  understood  to  the  prejudice  or 
damage  of  our  serene  lord  the  King  George,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  King,  defender  of  the  Faith,  &c., 
or  his  successors,  in  the  first  fruits,  tithes,  subsidies,  or  any  other 
charges  whatsoever,  in  any  manner  duly  chargeable  upon  the  said 
churches,  nor  of  us  or  our  successors,  bishops  of  Lincoln  for  the  time 
being,  or  of  the  archdeacon  of  Lincoln:  All  and  singular  which  matters, 
in  order  that  they  may  obtain  the  force  of  perpetual  firmness,  wo 
have  caused  to  be  confirmed,  both  by  the  subscription  of  our  hand  and 
appendage  of  our  episcopal  seal  to  this  present  writing,  and  by  our 
ordinary  and  episcopal  authority  we  confirm  and  approve  by  these 
presents.  Dated  the  26th  of  April,  1718,  and  in  the  third  year  of  our 
consecration." 

That,  after  the  making  of  the  said  act  of  union,  no  more  separate 
presentation  of  two  different  clerks  to  the  said  rectory  of  Brauncewell- 
with-Dunsby,  and  to  the  vicarage  of  Anwick,  respectively,  was  made, 
as  had  been  the  case  prior  to  the  making  of  the  said  deed  of  the  29th 
of  March,  1703,  and  the  institution  of  the  said  Henry  Craske ;  but 
that,  from  thenceforth,  from  the  cession  of  the  said  Henry  Craske,  as 
hereinafter  mentioned,  and  at  all  subsequent  vacancies,  one  clerk  was 
presented  apd  instituted  to  the  said  united  benefice ;  and  such  presen- 
tations were  made,  except  in  the  case  of  lapse,  as  hereafter  particularly 
mentioned,  in  alternate  turns,  by  the  respective  parties  claiming  and 
deriving  title  under  the  said  Robert  Gardiner,  and  John,  Earl  of  Bris- 
tol, respectively,  in  the  manner  hereinafter  particularly  mentioned : 

That,  upon  the  first  vacancy  which  occurred  after  the  '''said  rM-io 
act  of  union,  on  the  27th  of  June,  1730,  Robert  Gardiner,  clerk,  *- 
was  instituted  to  the  said  united  benefice,  by  the  name  of  <<  the  rectory 
of  Brauncewell-with-Anwick,  in  the  county  of  Lincoln,"  which  had 
become  vacant  by  the  cession  of  the  said  Henry  Craske  in  the  said  act 
of  union  named,  on  the  presentation  of  Jane  (Gardiner,  widow,  relict 
of  the  said  Robert  Gardiner  in  the  said  act  of  union  named,  and  who 
claimed  and  derived  her  title  by  and  under  the  said  last-named  Robert 
(jardiner : — 

That,  upon  the  next  vacancy  which  occurred  after  the  said  last-men- 
tioned presentation,  on  the  Sd  of  September,  1760,  William  Tonge, 
clerk,  was  instituted  to  the  said  united  benefice,  by  the  name  of  <<  the 
rectory  of  Brauncewell-with-Anwick,  in  the  county  of  Lincoln,"  which 
had  then  become  vacant  by  the  cession  of  the  said  Robert  Gardiner, 
clerk,  on  the  presentation  of  the  then  Earl  of  Bristol,  who  claimed  and 
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deriyed  title  by  and  under  the  said  John,  Earl  of  Bristol,  in  the  said 
act  of  union  mentioned : 

That  afterwards,  and  before  the  next  presentation,  yiz.  on  the  28d 
of  December,  1760,  the  Rev.  Robert  Gardiner,  the  eldest  son  and  heir 
of  the  said  Robert  Gardiner  in  the  said  act  of  union  mentioned,  by 
Jane  his  wife,  then  deceased^  being  the  said  Jane  Gardiner  before  men- 
tioned, duly  made  and  executed^  to  Samuel  Hazlewood,  of  Heighington, 
in  the  county  of  Lincoln,  the  following  indenture : — 

The  special  verdict  set  out  an  indenture  of  the  8d  of  December,  1760, 
between  the  Rev.  Robert  Gardiner,  of  Washingborough,  in  the  county 
of  Lincoln,  clerk  (eldest  son  and  heir  of  Robert  Gardiner,  late  of  An- 
wick,  in  the  said  county  of  Lincoln,  and  sometime  of  New  Sleaford, 
in  the  said  county  of  Lincoln,  gentleman,  deceased,  by  Jane  his  wife, 
(likewise  deceased),  and  Susanna  Grardiner,  wife  of  the  said  Robert 
*21  Ql  ^^^^®^  party  hereto,  *heretofore  called  Susanna  Moore,  spinster, 
^  of  the  first  part,  and  Samuel  Hazlewood,  of  Heighington,  in  the 
parish  of  Washingborough  aforesaid,  gentleman,  of  the  other  part; 
whereby, — after  reciting  that,  by  indentures  of  lease  and  release,  bear« 
ing  date  respectively  the  21st  and  22d  of  March,  1758,  the  release 
being  of  seven  parts,  and  made  or  mentioned  to  be  made  between  the 
said  Robert  Grardiner  (party  thereto)  and  Susanna,  his  wife,  of  the  first 
part,  Charles  Gardiner,  eldest  son  and  heir  apparent  of  the  said  Robert 
Gardiner,  by  the  said  Susanna,  his  wife,  of  the  second  part,  Edward 
Wythers  and  Margaret  Wythers  his  wife,  only  child  and  heir  of  Rich- 
ard Eadnall,  deceased  (who  in  his  lifetime  and  at  the  time  of  his  death 
was  seised  of  the  rectory  impropriate  and  parsonage  of  Anwick,  and 
the  lands,  tithes,  and  hereditaments  thereunto  belonging,  and  the  ad- 
vowson  of  the  vicarage  of  the  parish  of  Anwick  aforesaid,  to  him  and 
his  heirs,  as  tenant  of  the  freehold,  in  order  that  a  common  recovery 
might  be  had  and  sufiered  thereof,  amongst  other  hereditaments,  but 
which  said  rectory,  parsonage,  tithes,  and  advoweons  were  not  com- 
prised in  the  said  recovery),  of  the  third  part,  Thomas  Peete  (a  mort- 
gagee in  fee  of  part  of  the  messuages,  lands,  and  hereditaments  therein 
and  hereinafter  mentioned  and  described,  who  had  long  before  received 
all  the  moneys  due  on  his  mortgage,  as  well  principal  as  interest),  of 
the  fourth  part,  Thomas  Newsome  and  John  Sharpe,  of  the  fifth  part, 
William  Lomax,  of  the  sixth  part,  and  Richard  Moore,  of  the  seventh 
part, — for  the  barring,  defeating,  and  extinguishing  of  all  estates  tail 
and  remainders,  and  reversions  and  other  estates  whatsoever,  of,  in,  or 
to  the  manor  or  moiety  of  the  manor,  rectory,  impropriate  advowson, 
or  alternate  right  of  presentation,  messuages,  &c.,  therein  and  herein- 
after mentioned  and  described,  and  for  settling,  conveying,  and  assuring 
the  same,  to,  for,  and  upon  the  several  uses  thereafter  to  be  declared, 
^o^fy^  *&nd  in  consideration  of  the  sum  of  17002.,  of,  &c.,  to  the  said  Robert 
^  Gardiner  (party  hereto)  therein  mentioned  to  be  paid  by  the  said 
Richard  Moore,  and  of  the  further  sum  of  600Z.  to  the  said  Charles  Gardi- 
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ner  therein  also  meBtioned  to  be  paid  bj  the  said  Richard  Moore 
(making  together  the  sam  of  2200Z.),  and  in  consideration  of  58.  a  piece 
to  the  said  Robert  Gardiner  (party  hereto)  and  Snsanna  his  ^ife, 
Charles  Gurdiner,  and  Thomas  Feete,  paid  bj  Newsome  and  Sharpe, 
they  the  said  Robert  Gardiner  (party  hereto)  and  Susanna  his  wife, 
Charles  (Gardiner,  and  Thomas  Peete,  did  grant,  bargain,  sell,  alien, 
release,  and  confirm  nnto  the  said  Thomas  Newsome  and  John  Sharpe, 
and  to  their  heirs,  amongst  other  lands  and  tenements,  «  All  that  the 
manor,  or  moiety  or  half  part  of  the  manor  or  lordship  of  Anwick, 
with  the  rights,  royalties,  members,  and  appurtenances  thereof,  in  the 
county  of  Lincoln ;  and  also  all  that  the  rectory  impropriate  and  par- 
9onage  of  the  parish  church  of  Antcick  aforesaid,  and  all  the  arable 
lands,  meadows,  glebe  lands,  pastures,  tithes  of  corn,  grain,  and  hay, 
oblations,  obventions,  and  appurtenances  whatsoever  to  the  said  rectory 
impropriate  or  parsonage  belonging  or  in  any  wise  appertaining ;  and 
also  all  that  the  perpetual  advowson^  nomination^  donation,  or  alternate 
rigid  of  presentation  and  free  disposition  of  and  to  the  vicarage  of  the 
parish  church  of  Anwick  aforesaid,  and  all  the  glebe  lands,  tithes,  and 
profits  thereto  belonging  and  appertaining,"  &c.,  &c.  <<  And  all  other 
the  manors  or  lordships,  advowsons,  impropriations,  messuages,  cottages, 
closes,  lands,  tenements,  tithes,  hereditaments,  and  parts  and  shares  of 
manors  or  lordships,  advowsons,  impropriations,  messuages,  cottages, 
closes,  lands,  tenements,  tithes  and  hereditaments  whatsoever  of  them 
the  said  Robert  Gardiner  (party  hereto)  and  Susanna  his  wife,  Charles 
Gardiner,  and  Thomas  Peete,  or  any  of  them,  or  wherein  they,  or  any 
of  them,  *or  any  person  or  persons  in  trust  for  them,  or  any  of  r^icooi 
them,  had  any  estate  of  inheritance  in  possession,  reversion,  ^ 
remainder,  or  expectancy,  situate  and  being  in  Anwick  and  Ruskington 
aforesaid," — upon  certain  trusts,  with  a  covenant  to  levy  a  fine,  &c.  The 
deed  then  proceeded  to  create  a  term  of  one  thousand  years,  to  secure  to 
Richard  Moore  the  repayment  of  the  22002.  advanced  by  him  with  inte- 
rest ;  and  after  reciting  that  the  principal  sum  of  2200Z.  remained  due  to 
Moore,  and  that  Samuel  Hazlewood  had  lately  contracted  and  agreed 
with  the  said  Robert  Gardiner  (party  hereto)  for  the  absolute  purchase 
of  the  said  manor,  moieties,  rectory,  advowson,  messuages,  closes,  lands, 
tenements,  tithes,  hereditaments,  and  premises  thereinbefore  particu- 
larly mentioned  and  described,  for  the  price  or  sum  of  40002.,  whereout 
it  was  agreed  that  the  22002.  should  be  paid  to  Moore, — it  was  witnessed 
that,  for  and  in  consideration  of  18002.  paid  by  Hazlewood  to  Gardiner 
(party  thereto)  they  the  said  Robert  Gardiner  and  Susanna  his  wife 
conveyed  to  Samuel  Hazlewood  «<  All  and  singular  the  said  manor,  or 
moiety  thereof,  rectory  impropriate,  advowson,  or  alternate  right  of  pre- 
sentation, messuages,  cottages,  closes,  lands,  tenements,  tithes,  of  what- 
soever the  same  may  consist,  hereditaments,  and  premises  hereinbefore 
particularly  mentioned  and  described,  situate,  lying,  and  being  within 
the  fields,  precincts,  or  territories  of  Anwick,  &c.,  with  their  and  every 
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of  their  rightSi  royalties,  members,  and  appurtenances/'  &c.,  subject 
to  the  term  of  one  thousand  years. 

That  the  title  of  the  said  last-mentioned  Samuel  Hazlewood  to  the 
said  moiety  of  the  said  advowson  of  the  church  of  Brauncewell-vrith- 
Dunsby-and-Anwick  in  the  declaration  mentioned,  was  derived  in  no 
other  way  than  by  the  said  indenture : 

That,  upon  the  vacancy  which  occurred  after  the  said  last-mentioned 
♦9951  P^®8®'^t**i<>D>  to  wit,  on  the  3d  of  March,  *1769,  John  Andrews, 
-'  clerk,  was  instituted  to  the  said  united  benefice,  by  the  name  of 
"  the  rectory  of  Brauncewell-with-Anwick-and-Dunsby,  in  the  county 
of  Lincoln,"  which  had  become  vacant  by  the  cession  of  the  said  Wil- 
liam Tonge,  clerk,  on  the  presentation  of  Jane  Hazlewood  and  Richard 
Moore,  patrons  for  that  turn,  and  which  said  Jane  Hazlewood  and  Rich- 
ard Moore  claimed  and  derived  title  by  and  under  the  said  Robert  Gar- 
diner in  the  said  act  of  union  mentioned : 

That,  upon  the  next  vacancy  which  occurred  after  the  said  last-men- 
tioned presentation,  to  wit,  on  the  19th  of  February,  1799,  George 
Matthew,  clerk,  was  collated  to  the  said  benefice,  by  the  name  of  <<  the 
rectory  of  Brauncewell-with-Dunsby-and-Anwick,  in  the  county  of  Lin- 
coln,*' which  had  become  vacant  by  the  death  of  the  said  John  Andrews, 
clerk,  on  the  donation  or  Collation  of  the  then  Lord  Bishop  of  Lincoln 
for  that  turn,  by  reason  of  lapse,  and  which  said  lapse  had  occurred 
by  reason  of  the  neglect  to  present  in  due  time  by  the  parties  then 
claiming  under  the  said  John,  Earl  of  Bristol,  in  the  said  act  of  union 
mentioned : 

That,  upon  the  said  vacancy  which  occurred  after  the  said  last-men- 
tioned collation,  to  wit,  on  the  4th  of  June,  1812,  R.  D.  R.  Spooner, 
clerk,  was  instituted  to  the  said  united  benefice,  by  the  name  of  <<  the 
rectory  of  Brauncewell-with-Dunsby-and-Anwick,  in  the  county  of  Lin- 
coln," which  had  then  become  vacant  by  the  cession  of  the  said  George 
Matthew,  clerk,  on  the  presentation  of  Samuel  Hazlewood,  in  the  de- 
claration mentioned,  and  which  said  Samuel  Hazlewood  claimed  and 
derived  title  by  and  under  the  said  Robert  Gurdiner  in  the  said  act  of 
union  mentioned : 

That,  upon  the  next  vacancy  which  occurred  after  the  last-mentioned 
presentation,  to  wit,  on  the  16th  of  June,  1826,  the  said  Samuel  Hazle- 
wood, clerk,  within  mentioned,  was  instituted  to  the  said  united  benefice, 
*^931  ^y  **^®  mme  of  « the  rectory  of  Brauncewell-with-Dunsby-and- 
^  Anwick,  in  the  county  of  Lincoln,"  which  had  then  become 
vacant,  by  the  resignation  of  the  said  R.  D.  R.  Spooner,  clerk,  on  the 
presentation  of  the  defendant,  Frederick  William,  then  Earl  of  Bristol, 
and  now  Marquis  of  Bristol : 

But,  whether  the  advowson  whereof  the  said  last-mentioned  Robert 
Gardiner  was  so  seised  upon  and  immediately  after  the  making  of  th^ 
said  act  of  union,  remained  and  continued  in  law  « the  advowson  of  the 
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vicarage  of  Anwick"  aforesaid,  as  before  the  said  act  of  union,  the 
Jurors  said  that  they  were  ignorant : 

That,  upon  the  18th  of  March,  1846,  the  said  Samuel  Hazlewood 
died,  and  thereupon  the  said  united  benefice,  to  which  the  said  Samuel 
Hazlewood  had  been  so  presented  and  instituted  as  aforesaid  then 
became  and  was,  and  is,  vacant :  But,  whether  or  not,  upon  the  whole 
matter  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid  found,  the 
said  Samuel  Hazlewood  was  seised  of  a  moiety  of  the  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and-Anwick,  in  manner  and  form 
88  in  the  declaration  alleged,  the  jurors  were  ignorant,  &c. 

The  special  verdict  further  found,  that  the  united  benefice,  from  the 
time  of  the  death  of  the  said  Samuel  Hazlewood  hitherto  had  been  and 
Btill  was  vacant ;  and  that  more  than  six  months  had  passed  since  the 
death  of  the  within-named  Samuel  Hazlewood ;  and  that  the  value  of 
the  said  church  by  the  year  was  and  is  750Z. 

Peacock  (with  whom  was  Q-,  Eaye8\  for  the  plaintiff8.(a) — The  first 
question  raised  by  this  special  verdict,  *is,  what  was  the  ^effect  r^icoo^ 
of  the  act  of  union  of  the  26th  of  April,  1716.  On  the  part  ^- 
of  the  plaintiffs  it  is  submitted  that  it  was,  to  unite  the  vicarage  of 
Anwick  to  the  rectory  of  Brauncewell-with-Dunsby,  and  so  to  create 
one  benefice  under  the  name  of  the  church  of  Brauncewell-with- Anwick, 
with  alternate  rights  of  presentation  in  Gardiner  and  the  Earl  of  Bristol. 
In  Harman  v.  Renew,  1  Salk.  164,  on  a  motion  for  a  prohibition  to  a 
suit  in  the  consistory  court  of  London,  on  the  statute  22  Car.  2,  c.  11, 
which  united  the  parish  of  St.  Mary  Bothew  to  the  parish  of  St.  Swithen, 
against  the  parishioners  of  St.  Mary  Bothew  to  have  a  contribution  to 
the  repair  of  the  church  of  St.  Swithen,  Holt,  C.  J.,  said,  that,  "  at 
common  law,  by  concurrence  of  parson,  patron,  and  ordinary,  churches 
might  be  united  to  one  another,  but  not  parishes."  The  report  con- 
tinues "  It  was  said  per  Powell,  J.,  in  a  case  in  C.  B.,  that  union 
was  of  spiritual  conusance  till  37  H.  8,  c.  21,  and  then  the  temporal 
court  took  conusance  of  it ;  and  that  the  incumbency  of  the  churches 
united  is  extinct;  but  tithes  and  modus  continue  afterwards.  But 
per  Treby,  C.  J. — The  ancient  church  or  rectory  remains  not,  but 
this  is  a  new  creature,  a  new  church,  a  new  parsonage,  a  novum 
aliquod  tertium."  Though  there  is  a  new  church,  the  ancient  rights 
of  advowson  remain :  the  alternate  right  of  presentation  is  an  advow- 
son of  the  same  nature  as  it  was  before ;  it  may  be  in  gross  or 
aj^endant,  as  the  prior  rights  were.     In  Burn's  Ecclesiastical  Law,(6) 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as  followa :— "  The 
plaintiffii  wiU  eontend  that  the  effect  of  the  act  of  union,  and  the  deed  upon  whioh  it  was 
founded,  was,  to  create  one  henefice,  with  alternate  rights  of  presentation ,-  and  that  the  facts 
riiow  that  Samuel  Hazlewood  in  the  declaration  mentioned  was  seised  of  a  moiety  of  the 
adrowson  and  the  right  to  present  in  alternate  turns  with  the  Marquis  of  Bristol.  Also  that 
Ae  plaintifis  are  entitled  to  succeed,  the  defendants  not  having  shown  title  on  their  plea." 

(()  Title  Umicn,  8th  edit  p.  36,  9th  edit  p.  45. 
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under  the  Bnbseqaent  general  words  "  ond  all  other  the  adrowaons  and  parte  of  adToweont 
\    aitoate  and  being  in  Anwick  aforesaid." 
Secondly,  that  the  special  verdict  negativing  any  other  title  in  A.,  except  that  derived  from 

the  deed  of  1760,  the  subsequent  presentation  by  him,  and  the  institation  and  induction  of  his 

olerk,  as  alleged  in  the  deolaration,  did  not  constitute  a  seisin  which  gave  him  a  title  by 

usurpation, — such  usurpation  (since  the  7  Ann.  c.  18)  being  merely  evidence  of  seisin,  and 

not  a  tiUe  of  itself. 
SembUf  that  the  act  of  union  per  m  oould  not  so  operate  as  to  alter  the  rights  of  the  respeetiTe 

patroni  to  their  advowBons;  but  that  some  deed  by  the  parties  themselves  was  essential 

to  give  full  effect  to  it 

QuARB  IMPEDIT.  The  count  atated,  that  one  Samuel  Hazlewood, 
theretofore,  to  irit,  on  the  4th  of  June,  1812,  was  seised  of  a  moiety 
*90Q1  ^^       advowson  of  the  *church  of  Brauncewell-Tvith-Dunsby-and- 

^  Anwick,  in  the  county  of  Lincoln,  as  in  gross  by  itself,  as  of  fee 
and  right,  and  was  entitled  to  present  to  the  same  every  alternate  turn, 
that  is  to  say,  one  turn  in  every  two  turns,  the  other  moiety  of  the 
said  advowson,  and  the  other  of  the  said  two  turns,  then  belonging  to 
Frederick  William,  Earl  of  Bristol,  as  in  gross  by  itself,  as  of  fee  and 
right ;  and,  being  so  seised  thereof,  he  the  said  Samuel  Hazlewood 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  presented  to  the 
said  church,  then  being  vacant,  in  the  proper  turn  of  him  the  said 
Samuel  Hazlewood,  one  B.  D.  B.  Spooner,  his  clerk,  who,  on  the  pre- 
sentation of  the  said  Samuel  Hazlewood,  was  admitted,  instituted,  and 
inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  late 
sovereign  lord  George  the  Third:  and,  the  said  Samuel  Hazlewood 
being  so  seised  of  the  one  moiety  of  the  said  advowson  as  aforesaid, 
and  Frederick  William,  Earl  of  Bristol,  being  seised  as  of  fee  and  right 
of  the  other  moiety  of  the  said  advowson  of  the  said  church  of  Braunce* 
well-with-Dunsby-and- Anwick,  and  with  the  right  to  present  to  the  same 
in  the  other  of  the  said  two  turns  as  aforesaid,  the  said  church  after- 
*^101  ^^^^'  ^^  ^^^'  ^^  ^^^  ^^  of  June,  1826,  became  vacant  '^'by  the 

•^  resignation  of  the  said  R.  D.  R.  Spooner,  whereby  it  then 
belonged  to  the  said  Frederick  William,  Earl  of  Bristol,  as  in  his 
proper  turn,  to  present  to  the  said  church ;  whereupon  the  said  Frederick 
William,  Earl  of  Bristol,  to  wit,  on  the  10th  of  June,  1826,  presented 
to  the  said  church  the  said  Samuel  Hazlewood  his  clerk,  who,  on  the 
presentation  of  the  said  Frederick  William,  Earl  of  Bristol,  was  admitted, 
instituted,  and  inducted  into  the  same,  in  the  time  of  peace,  in  the  time 
of  our  late  sovereign  lord  King  George  the  Fourth:  That  the  said 
Samuel  Hazlewood,  being  so  seised  of  the  said  moiety  of  the  said 
advowson  of  the  said  church  of  Brauncewell-with-Dunsby-and-Anwick, 
as  above  mentioned,  afterwards,  to  wit,  on  the  18th  of  March,  1846, 
died  so  seised  of  his  said  estate  therein ;  after  whose  death  the  said 
moiety  of  the  said  advowson  descended  to  the  said  Jane  Mary,  then  the 
wife  of  Harrison  Robinson,  as  the  only  sister  and  heiress  of  the  said 
Samuel  Hazlewood,  the  then  patron  and  holder  thereof,  whereby  the 
said  Harrison  Robinson  and  Jane  Mary  his  wife  became  seised  of  the 
said  moiety  of  the  said  advowson  of  the  said  church  of  Brauncewell- 
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irith-Donsby-and^Anwicky  in  right  of  the  said  Jane  Mary :  That  the 
said  church  having  become  vacant  by  the  death  of  the  said  Samuel 
Hazlevood  as  aforesaid,  and  still  being  vacant,  it  then  belonged  and 
BtiU  belongs  to  them,  the  said  Harrison  Robinson  and  Jane  Mary  his 
wife,  in  right  of  the  said  Jane  Mary,  to  present  as  in  their  proper  turn, 
that  is  to  say,  in  the  turn  which  was  of  the  said  Samuel  Hazlewood  as 
aforesaid,  a  fit  person  to  the  said  church,  being  so  vacant  as  last  afore- 
aaid;  and  the  said  John,  Bishop  of  Lincoln,  William,  Marquis  of  Bristol, 
aad  Lord  Charles  Hervey,  unjustly  hindered  them  from  presenting  a 
fit  person  to  the  said  church,  and  still  do  hinder  them,  whereby,  &c. 

The  marquis  pleaded  that  the  said  Samuel  Hazlewood  *was  ^^^^  ^ 
not  seised  of  a  moiety  of  the  advowson  of  the  church  of  Braunce-  '- 
vrell-with-Dunsby-and-Anwick,  in  manner  and  form  as  the  said  Harrison 
Bobinson  and  Jane  Mary  his  wife  had  above  alleged.     Issue  thereon. 

The  case  came  before  the  court  upon  a  special  verdict  which  found  as 
follows : — 

That,  before  and  at  the  time  of  the  making  of  the  act  of  union  here- 
inafter mentioned,  Brauncewell-with-Dunsby  was  a  parish  in  the  county 
of  Lmcoln,  and  a  rectory ;  and  that  Anwick  was  then  also  a  parish  in 
the  said  county,  and  a  vicarage  (the  rectory  of  Anwick  having  been 
theretofore  appropriated  and  the  said  vicarage  endowed  according  to 
law) :  That,  before  and  at  the  time  of  the  sealing  and  delivery  of  the 
deed  hereinafter  mentioned,  Robert  Qardiner  was  seised  as  of  fee 
in  gross  of  the  advowson  of  the  said  vicarage  of  Anwick,  and  John,  Lord 
Hervey  (afterwards  John,  Earl  of  Bristol),  was  seised  as  of  fee  of  the 
advowson  of  the  said  rectory  of  Brauncewell-with-Dunsby ;  and  that, 
the  said  respective  parties  being  so  seised  as  aforesaid,  a  certain  deed 
bearing  date  the  29th  of  March,  1708,  was  then  duly  signed,  sealed, 
and  delivered,  by  the  said  Robert  Gardiner  and  the  said  John,  Lord 
H^vey,  respectively,  viz.,  one  part  by  the  said  Robert  Gardiner,  and 
the  other  part  by  the  said  John,  Lord  Hervey,  as  follows : — 

«  Articles  of  agreement  indented,  had,  made,  and  concluded  upon  the 
29th  of  March,  in  the  second  year  of  the  reign  of  Queen  Anne,  1703, 
between  Robert  Gardiner,  of,  &c.,  of  the  one  part,  and  the  Right  Hon. 
J.ohn,  Lord  Hervey,  Baron  Ickworth,  in  the  county  of  Suffolk,  of  the 
other  part,  as  foUoweth :  Whereas,  the  said  Robert  Gardiner  standeth 
seised  in  his  demesne  as  of  fee  of  and  in  the  advowson  and  right  of  pre- 
sentation of  and  in  the  vicarage  of  the  church  of  Anwick,  in  the  said 
coiiDty  of  Lincoln,  to  him  and  his  heirs :  And  whereas  the  said  John, 
Lord  Hervey,  standeth  seised  in  *his  demesne  as  of  fee  of  and  in  r^oio 
the  rectory  and  right  and  presentation  of,  in,  and  to  the  rectory  '- 
a&d  chnrch  of  Branswell,  in  the  said  county  of  Lincoln,  the  said 
church  of  Anwick  and  Branswell  lying  contiguous  to  each  other:  And 
whereas  the  said  Robert  Gardiner  and  the  said  John,  Lord  Hervey, 
are  minded  and  desirous  that  the  cure  of  the  said  vicarage  and  rectory 
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may  for  tbe  future  be  supplied  by  one  clerk :  And  whereas  the  said 
John,  Lord  Hervej,  at  the  instance  and  request  of  the  said  Robert 
Grardiner,  hath  presented  William  Everingham,  clerk,  to  the  said  church 
of  Branswell,  the  said  William  Everingham  being  formerly  presented  to 
the  said  vicarage  of  Anwick,  by  the  said  Robert  Gardiner,  or  those 
under  whom  he  claims, — The  said  Robert  Gardiner,  in  consideration 
thereof,  and  of  the  sum  of  10«.  to  the  said  Robert  Gardiner  by  the  said 
John,  Lord  Hervey,  in  hand  paid,  &c.,  him  for  his  heirs  and  assigns 
hath  granted,  bargained,  and  sold,  and  by  these  presents  doth  grant, 
bargun,  and  sell  unto  the  said  John,  Lord  Hervey,  and  his  assigns, 
the  first  and  next  advowson,  nomination,  presentation,  and  free  dis- 
position of  the  said  vicarage  of  the  church  of  Anwick  aforesaid,  when- 
soever or  howsoever,  by  death,  resignation,  deprivation,  cession,  permu« 
tation,  dismission,  or  any  other  way,  the  said  church  first  and  next 
shall  happen  to  be  void,  any  honest  and  learned  clerk  to  present  to  the 
same,  and  to  do  and  perform  any  other  matter  or  thing  touching  or 
concerning  the  same.  Item.  It  is  agreed  by  and  between  the  said 
parties  to  these  presents,  that  in  regard  to  the  said  two  churches  of 
Anwick  and  Branswell  are  of  small  value,  and  may  be  well  supplied  by 
one  clerk,  which  being  united  and  laid  together,  will  be  a  convenient 
maintenance  for  one  person,  and  for  the  future  may  be  supplied  accord- 
ingly :  The  said  John,  Lord  Hervey,  doth  hereby,  for  himself  and  his 
assigns,  covenant  and  grant  to  and  with  the  said  Robert  Gardiner,  his 
*91^1  ^^^^  ^'^^^  assigns,  that,  whensoever  or  howsoever  the  said  reo- 
-'  tory  of  Branswell  shall  be  void  after  the  first  presentation  made 
by  the  said  John,  Lord  Hervey,  to  the  said  vicarage  and  church  of  An- 
wick, by  virtue  of  these  presents,  as  aforesaid,  that  then  it  may  be  law- 
ful to  and  for  the  said  Robert  Gardiner,  his  heirs  and  assigns,  to  present 
one  able  and  learned  clerk  to  the  said  rectory  and  clerk  of  Branswell : 
And  it  is  hereby  declared  and  agreed  that  the  said  Robert  Gardiner  and 
the  said  John,  Lord  Hervey,  their  heirs  and  assigns,  shall,  from  time 
to  time,  and  at  all  times  hereafter,  whensoever  or  howsoever  the  afore- 
said churches  of  Anwick  and  Branswell  shall  happen  to  be  void,  to 
present  their  clerks  to  the  same  by  turns,  altering  vicUmSj  without  the 
let  or  molestation  of  either  party  to  the  other  or  of  their  heirs  or  assigns. 
In  witness,  &o." 

That,  after  the  sealing  and  delivery  of  the  said  deed,  and  in  pursuance 
thereof,  and  before  the  making  of  the  said  act  of  union  hereinafter  par- 
ticularly mentioned,  viz.  on  the  28d  of  December,  1717,  the  Rev.  Henry 
Oraske  was  duly  presented,  instituted,  and  inducted  to  the  said  rectory 
of  Brauncewell-with-Dunsby,  and  also,  on  the  same  day,  to  the  said 
vicarage  of  Anwick,  on  the  presentation  of  the  said  John,  Earl  of 
Bristol,  to  the  said  rectory  and  vicarage  respectively :  That,  from  the 
time  of  the  sealing  and  delivery  of  the  said  deed,  until  and  at  the  time 
of  the  making  of  the  said  act  of  union  hereinafter  mentioned,  the  said 
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John,  Lord  Heryey  (afterwards  John,  Earl  of  Bristol),  continned  to  be 
and  iras  seised  as  of  fee  of  the  said  advowson  of  the  said  rectory  of 
Braanceirell-irith*Dimsby,  and  the  said  Robert  Gardiner  continued  to 
be  and  was  seised  as  of  fee  of  the  said  advowson  of  the  said  vicarage  of 
Anwick,  subject  respectively  to  the  arrangement  so  made  by  the  said 
deed ;  and  that,  from  the  time  of  the  said  institution  and  induction  of 
the  said  Henry  Craske,  until  and  at  the  time  of  making  the  said  act 
of  '''union  hereinafter  mentioned,  the  said  Henry  Craske  con-  r*Qi4 
tinned  to  be,  and  was,  the  rector  of  Brauncewell-with-Dunsby  '- 
aforesaid,  and  the  vicar  of  Anwick  aforesaid : 

That,  on  the  26th  of  April,  1718,  a  certain  act  of  union  was  made 
by  the  then  Bishop  of  Lincoln,  being  the  diocese  in  which  the  said 
parishes  and  also  the  said  rectory  and  vicarage>  were  respectively 
situate,  and  which  said  act  of  union  was  made  upon  the  petition  and 
with  the  assent  and  consent  of  the  said  John,  Earl  of  Bristol,  and 
Bobert  Gardiner  (so  being  respectively  seised  as  aforesaid),  as  in  the 
said  act  of  union  expressed,  and  of  the  said  Henry  Craske,  so  being 
such  incumbent  of  the  said  rectory  and  vicarage  respectively,  and  was 
duly  signed  by  the  said  bishop,  and  sealed  with  his  episcopal  seal,  and 
that  all  the  facts  recited  therein  are  true,  and  which  said  act  of  union 
(being  translated  from  the  Latin  language  into  the  English  language) 
was  and  is  as  follows,  that  is  to  say, — 

«  Edmund,  by  Divine  permission,  Bishop  of  Lincoln,  to  our  beloved 
in  Christ,  Henry  Craske,  clerk,  M.A.,  rector  of  the  parish  church  of 
Braunoewell,  and  also  vicar  of  the  parish  of  Anwick,  respectively  in 
the  county  of  Lincoln,  and  of  our  diocese  and  jurisdiction,  of  the 
alternate  patronage,  as  it  is  said,  of  the  Rt.  Hon.  John,  Earl  of  Bristol, 
and  Robert  (Gardiner,  gentleman,  and  to  all  others  whomsoever  in  any 
manner  having,  or  who  shall  have,  an  interest  in  this  behalf,  health,  and 
grace :  Whereas,  as  we  are  informed,  the  fruits,  rents,  revenues,  tithes, 
and  emoluments  of  the  rectory  of  the  said  parish  church  of  Brauncewell 
(which  parish  hath  only  three  families),  not  amounting  to  the  annual 
value  of  282.  of  lawful  money  of  Great  Britain,  are  so  small  and  slender 
that  they  are  not  sufficient  for  the  proper  maintenance  of  the  minister 
according  to  the  decency  of  the  clerical  order :  Whereas  also,  the  per- 
petual vicarage  of  the  parish  church  of  Anwick  aforesaid  (which  ^^^^  ^ 
parish  hath  about  twenty  families)  is  only  two  miles  and  a  half  ^ 
distant  from  the  said  rectory  of  Brauncewell  (no  river  or  stream  lying 
between),  the  fruits  of  which  vicarage,  also  not  amounting  to  the  annual 
value  of  252.,  are  not  sufficient  for  the  proper  maintenance  of  the  vicar 
there :  Whereas,  moreover,  the  said  two  benefices  have  been  accustomed 
for  many  years  past  to  be  served  by  one  minister ;  for  which  reason, 
and  because  the  parish  of  Brauncewell  consists  of  so  small  a  number  of 
inhabitants,  the  church  of  Anwick  aforesaid  may  be  conveniently  served 
by  the  rector  aforesaid ;  and  for  the  causes  aforesaid,  and  the  better 
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tliftt  it  passed,  for,  it  hath  some  being  in  the  town  and  church  of  the 
vicarage,  because  the  view  in  a  writ  of  right  of  advowson  shall  be  given 
in  the  church,  &c.,  although  it  does  not  lie  in  liverj,  nor  is  visible  nor 
palpable ;  to  which  Gatlyn  and  What  (Justices)  agreed.  In  Ooniyn's 
Digest,  Advowaan  (C  1),  it  is  said:  <(If  there  be  a  grant  of  all  his 
tenements,  or  all  his  hereditaments  in  D.,  the  advowson  of  D.  passes, 
though  it  be  not  particularly  named."  [Jbrvis,  C.  J. — That  is  the 
case  in  Dyer.]  The  words  here  used,  it  must  be  conceded,  are  not  very 
precise :  but  the  court  will  endeavour  to  discover  the  intention  of  the 
parties.  [Cresswell,  J. — ^Are  there  any  words  professing  to  pass  any- 
thing in  BraunceweU  ?  Jervis,  0.  J. — We  are  not  construing  a  will : 
neither  is  this,  as  you  assume,  a  question  of  parcel  or  no  parcel.] 
Falsa  demonatratio  non  nocet.  [Cresbwbll,  J. — ^Is  there  anif  demon* 
Btratio  here  ?]  That  which  the  grantor  professes  to  convey  is  as  much 
within  BraunceweU  as  within  Anwick.  In  Gully  v.  The  Bishop  of 
*2321  *^^®*®^>  *  Bingh.  290  (E.  C.  L.  R.  vol.  18, 15),  12  J.  B.  Moore, 
-'  591  (E.  C.  L.  R.  vol.  22),  it  was  held  that  an  advowson  in  gross 
passes  in  a  will  under  the  word  <<  tenement." 

Presentation  is  the  only  seisin  that  can  be  had  of  an  advowson: 
Watson's  Clergyman's  Law,  278.  By  the  presentation  alleged  in  the 
count,  Hazlewood  acquired  at  least  a  seisin  by  wrong  as  against  Gar- 
diner. [Cresswell,  J. — The  declaration  begins  with  alleging  a  seisin 
in  fee  in  Samuel  Hazlewood,  and  a  presentation  in  right  of  that  seisin. 
You  are  now  assuming  that  he  gained  a  title  by  means  of  that  presen- 
tation.] Hazlewood  by  that  presentation  clearly  obtained  a  seisin  suffi- 
cient to  entitle  him  to  present  when  the  church  became  next  vacant : 
Watson,  pp.  181,  132 ;  Tufton  v.  Temple,  Yaughan,  1,  10. 

The  Marquis  of  Bristol  sets  up  no  title  to  present  to  this  turn.  If 
he  were  to  succeed,  therefore,  in  this  action,  he  could  not  present  his 
clerk  to  the  bishop. 

Cowling  (with  whom  was  Scotland),  contrd. — The  first  question  is, 
what  was  the  effect  of  the  act  of  union.  It  is  submitted  that  it  made 
no  alteration  in  the  respective  advowsons.  The  facts  are  these: — 
Some  time  before  the  act  of  union,  Gardiner  being  seised  of  the  advow- 
son of  the  vicarage  of  Anwick,  and  the  Earl  of  Bristol  of  the  advowson 
of  the  rectory  of  Brauncewell-with-Dunsby,  they  (in  March,  1703) 
agreed  by  deed,  that,  in  future,  each  of  them  should  present  in  turn  to 
the  two  livings ;  not  that  the  same  incumbent  should  be  presented  to 
both  churches,  for  that  could  not  be :  Burn's  Ecclesiastical  Law,  Plu- 
rality, I;(a)  Alston  v.  Atlay,  7  Ad.  &  E.  811  (E.  C.  L.  R.  vol.  84),  6 
N.  k  M.  686  (E.  C.  L.  R.  vol.  86).  To  obviate  the  difficulty,  they  apply 
to  the  bishop  to  unite  the  two  churches,  and  they  obtain  an  act  of  union 
^oqq-i  *^f  A  qualified  description,  to  make  it  lawful  for  one  clerk  to  hold 
■'  the  two  benefices.     [Maule,  J. — Was  it  lawful  for  the  bishop  to 

(a)  9t]i  edit,  VoL  rV.  pp.  lis,  119. 
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Ucenae  the  same  clerk  to  hold  the  two  livings  ?  and,  if  so,  might  he  not 
do  so  for  all  time,  as  he  affects  to  do  by  the  act  of  union  ?]  It  is  sub- 
mitted that  he  might.  [Cresswbll,  J. — Would  a  presentation  to  the 
rectory  of  Brauncewell- with- An  wick  do  ?]  It  would :  Brauncewell-with- 
Anwick  was  in  future  to  be  the  presentative  church.  Unions  are  of 
many  kinds,  as  appears  from  Lyndwood's  Proyinciale,(a)  where  this  sort 
of  union  is  instanced, — <<  Fit  etiam  unto  eeeleaiarumj  sic  quod  unua  sit 
prcBlatus  amharum;  ettunc  utraque  remanet  in  statu  sua  ut  priiUy  exceptd 
sold  prcelaturd"  And  see  Godolphin's  Repertorium  Ganonicum,  p.  170. 
[Jbryis,  G.  J. — There  may  be  an  absolute  fusion  of  churches  by  consent 
of  the  respective  patrons  and  the  ordinary.  Why  may  not  that  have 
been  the  case  here  ?]  This  does  not  purport  to  be  a  union  of  that  sort. 
The  parties  only  apply  to  the  bishop  to  make  the  qualified  kind  of  union 
before  mentioned.  An  advowson  can  only  pass  by  deed:  Com.  Dig. 
Advawsan  (C  1).  Here,  there  is  no  deed  by  the  patron ;  merely  a 
petition  to  the  bishop,  under  his  hand.  There  is  no  express  surrender 
to  the  bishop :  and  there  cannot  be  an  implied  surrender.  <<  The  advow- 
son, or  patron's  right  to  present,  is  a  temporal,  and  not  a  spiritual  in- 
heritance:" Godolphin,  p.  209.  Union,  it  is  admitted,  is  a  spiritual 
thing :  Austyn  v.  Twyne,  Cro.  Eliz.  500 :  Gidson's  Codex,  Tit.  38,  c. 
1,  p.  920.  The  only  authority  in  support  of  the  view  that  the  act  of 
imion  creates  a  new  advowson,  is  the  opinion  of  Tbkbt,  C.  J.,  in  Bey- 
noldson  r.  Blake,  1  Ld.  Raym.  196 :  but  that  is  contrary  to  the  opi- 
nions of  Holt,  C.  J.,  and  Fowbll,  J. :  and,  though  the  ground  upon 
which  the  judgment  of  the  Eong's  Bench  in  that  case  was  reversed  in 
the  House  of  Lords,  is  not  stated  in  '^'Levinz,  it  obviously  must  rmq^ 
have  been,  that  the  House  of  Lords  thought  the  opinion  of  Trebt,  *- 
C.  J.,  was  wrong.  [Jbrvis,  C.  J. — The  case  in  Dyer,  259  a,  is  very 
like  this.  There,  there  might  have  been  a  union  by  deed.  Lyndwood 
and  other  writers  speak  of  an  act  of  union  by  the  spiritual  court :  but 
there  is  no  instance  of  that  to  be  found  in  the  books.]  The  case  of 
Wilson  r.  Van  Mildert,  2  Bos.  &  P.  394,  is  an  authority  against  the 
plaintiffs :  Heath,  J.,  there  says :  «  By  the  union,  the  patronage  is  pre- 
served, but  the  incumbency  of  the  two  benefices  is  destroyed."  The 
result  of  the  authorities  is  this,  that,  by  virtue  of  the  agreement,  each 
had  a  right  to  present  in  turn,  but  the  advowsons  remained  the  same  as 
before.  [Maule,  J. — We  find  no  instance  of  a  union  or  consolidation 
hjf  deedj  nor  any  case,  or  the  authority  of  any  text-writer,  to  show  that 
a  deed  is  necessary  to  the  complete  union  of  two  churches.]  Most  of 
the  cases  have  occurred  since  the  statute  17  Gar.  2,  c.  8.  [Jebyis,  G. 
J. — ^The  27  H.  8,  c.  21,  which  speaks  of  certain  unions  being  good  and 
valid,  is  very  embarrassing  to  the  argument.] 

With  regard  to  the  statute  of  limitations,  3  &  4  W.  4,  c.  27,  the 

(a)  Lib.  III.  pt  9,  p.  169. 
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answer  is,  that,  if  no  such  advowson  as  is  here  described  existed,  the 
statute  cannot  create  it. 

Assuming,  however,  that  the  argument  urged  on  the  other  side  is 
correct,  that  the  two  former  advowsons  are  extinct,  and  that  this  sup- 
posed novum  aliquod  tertium,  that  is,  the  advowson  mentioned  in  the 
declaration,  arises  out  of  their  ashes, — ^it  is  submitted  that  that  advowson 
did  not  pass  by  the  deed  of  the  23d  of  December,  1760 :  the  words  of 
that  deed  are  quite  inadequate  to  pass  it.  The  deed  professes  only  to 
pass  that  which  is  in  Anwick :  the  new  advowson,  if  it  be  one,  is  in 
Brauncewell.  None  of  the  cases  cited  upon  this  point  have  any  applica- 
tion. 

^por-i  A  title  in  Hazlewood  by  wrong  is  expressly  excluded  *by  the 
•^  terms  of  the  special  finding, — « that  the  title  of  the  said  Samuel 
Hazlewood,  to  the  said  moiety  of  the  said  advowson  of  the  church  of 
Brauncewell-with-Dunsby-and- Anwick,  in  the  declaration  mentioned,  was 
derived  in  no  other  way  than  by  the  said  indenture."  Besides,  a  presen- 
tation does  not  make  a  seisin.  The  statute  7  Anne,  c.  18,  was  passed 
expressly  to  prevent  that  evil  consequence :  it  enacts  « that  no  usurpa- 
tion upon  any  avoidance  in  any  church,  vicarage,  or  other  ecclesiastical 
promotion,  shall  displace  the  estate  or  interest  of  any  person  entitled  to 
the  advowson  thereof,  or  turn  it  to  a  right ;  but  he  or  she  that  would 
have  had  a  right  if  no  usurpation  had  been,  may  present,  or  maintain 
his  or  her  quare  impedit  upon  the  next  or  any  other  avoidance,  if  dis- 
turbed, notwithstanding  such  usurpation."  Tufton  v.  Temple  does  not 
apply  here:  no  induction  is  found  in  the  case,  but  only  presentation  and 
institution :  there  is  nothing,  therefore,  that  is  equivalent  to  a  taking 
of  esplees. 

The  defendant  has  no  need  of  a  writ  to  the  bishop :  it  is  enough  for 
him  to  deny  the  title  set  up  by  the  plaintiffs. 

Peacocky  in  reply. — The  result  of  the  case  of  Reynoldson  v.  Blake,  is, 
that,  after  the  union,  the  plaintiff  had  a  right  to  present  in  his  turn  to 
the  united  churches,  as  described  in  the  act  of  union :  the  case,  there- 
fore, is  a  distinct  authority  in  favour  of  the  plaintiffs.  There  is  since 
the  union  but  one  incumbency,  viz.  of  the  new  church.  In  Coppledick 
V,  Tansey,  Hutton,  81,  the  plaintiff  brought  a  quare  impedit  against  the 
incumbent,  the  patron,  and  the  ordinary,  quod  permittant  ipstim  presen- 
tare  ad  ecclesiam  de  Vlcehy.     The  patron  pleaded  « that  there  is  no  such 


*236] 


church  called  Ulceby  in  the  county  of  Lincoln,"  *upon  which  issue 


was  joined :  «  and  this  plea  being  tried  at  Lincoln,  before  Baron 
Bromley,  it  was  found  for  the  defendant ;  for,  there  was  an  union  of 
the  church  of  Fordington  to  Ulceby,  and  it  was  called  TJlceby-cum-For- 
dington :  and  it  was  said  that  institutions  and  presentments  were  to 
Ulceby ;  and  Ulceby  was  the  greater,  and  Fordington  was  the  lesser 
church,  and  united,  and  therein  had  lost  its  name.  It  was  agreed,  that 
it  being  known  by  the  one  or  by  the  other  name,  had  been  sufficient  to 
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have  found  for  the  plaintiff/'  It  is  said  here,  that  Hazlewood's  pre- 
sentation will  not  avail  to  create  a  title  in  him,  because  there  is  no 
induction  found  by  the  special  verdict.  If  that,  however,  be  materia], 
induction  is  admitted  on  the  pleadings.  [Talfourd,  J. — You  cannot 
nse  an  admission  on  the  record  as  evidence  of  a  prior  seisin.]  In  Roscoe 
on  Real  Actions,  p.  234,  it  is  said :  "  When  a  lay  patron  pleads  plenartj 
by  his  own  presentation,  it  is  not  necessary  for  him  to  show  a  right  of 
patronage  in  his  plea,  for,  the  presentation,  admission,  and  institution 
of  his  clerk,  give  him  a  sufficient  title  in  a  quare  impediV  [Maulk, 
J. — That  is,  where  it  is  pleaded  in  answer  to  another  claiming  to  have 
his  clerk  instituted :  the  defendant  says  that  cannot  be  done,  because 
the  bishop  has  already  instituted  a  clerk,  who  fills  the  living.]  In 
Burn's  Ecclesiastical  Law,  title  Benefice,  v.,  p.  170,  it  is  said :  «  The 
clerk  by  institution  or  collation  hath  the  cure  of  souls  committed  to 
him,  and  is  answerable  for  any  neglect  in  this  point.  And,  as  to  the 
temporalities ;  whereas,  presentation  doth  give  to  the  clerk  a  right  ad 
rem,  so,  institution  or  collation  do  give  him  a  right  in  re:  and  therefore, 
in  virtue  of  collation,  as  well  as  of  institution,  the  clerk  may  enter  into 
the  glebe,  and  take  the  tithes ;  though,  for  want  of  induction,  he  cannot 
yet  grant  or  sue  for  them."  To  render  the  union  operative,  it  was  not 
necessary  that  there  should  be  any  deed  under  seal :  the  consent  of  the 
patrons  Only  was  necessary :  the  union  is  *an  act  of  the  ecclesi-  r«oq7 
astical  court,  operating,  not  upon  the  advowson,  but  upon  the  ^ 
right  of  presentation.  [Jervis,  G.  J. — For  what  purpose  was  the  sta- 
tute 27  II.  8,  c.  21,  passed  ?]  All  the  authorities  show  that  that  statute 
did  not  affect  unions  at  common  law.  The  owner  does  not  part  with 
his  right  of  advowson  when  he  consents  to  a  union :  but  the  law  substi* 
tutes  an  alternate  right  of  presentation.  Subject  to  that,  the  original 
advowson  remains.  [Jervis,  C.  J.,  referred  to  Windsor  v.  The  Arch- 
bishop of  Canterbury,  Cro.  Eliz.  687,  5,  Co.  Rep.  102  a,  where  it  is 
said  by  the  court  that,  <<  where  two  churches  are  united  and  consolidated, 
and  the  patrons  agree  to  present,  the  one  two  turns,  the  other  a  third 
turn,  as  this  case  is,  there  either  of  them  hath  the  entire  church  for 
that  time."]  Gardiner,  being  seised,  by  the  deed  of  1760  conveys  what 
he  calls  <<  all  that  the  perpetual  advowson,  nomination,  donation,  or 
alternate  right  of  presentation,  and  free  disposition  of  and  to  the  vicar- 
age of  the  parish  church  of  Anwick."  [Matjle,  J. — Before  the  union, 
he  was  seised  of  the  advowson  of  the  vicarage  of  Anwick.  What  is 
there  to  take  it  out  of  him  ?  Does  he  not  remain  seised  of  it  ?]  No. 
He  is  seised  de  medietcUe  advocationis  of  the  new  church, — ^not  of  a 
moiety  of  the  rectory  and  a  moiety  of  the  vicarage.  The  general  words, 
at  all  events,  are  amply  sufficient  to  convey  the  interest  which  Gardiner 
really  had.  [Jervis,  C.  J. — ^In  Yiner's  Abridgment,  Advowson  (A),  pL 
2,  it  is  said  « Advocatio  medietatis  ecclesice  is,  where  there  are  two 
several  patrons  and  two  several  incumbents  in  one  church,  one  of  one 
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moiety,  and  the  other  of  the  other,  and  one  part  of  the  church  and 
town  allotted  to  the  one,  and  the  other  part  to  the  other.  But,  in  the 
case  of  parceners  agreeing  to  present  in  turn,  where  there  is  only  one 
church,  and  one  incumbent,  it  is  medietatis  advocationis  eedesice.**  For 
^ooQ-i  vhich  Viner  cites  Co.  Litt.  17  b,  *18.]    Whatever  words  would 

^  pass  the  old  advowson,  are  sufficient  to  pass  the  new  one. 
[Maule,  J. — ^Tou  cannot  strain  the  general  words,  where  the  particular 
words  are  manifestly  insufficient.  Jeryis,  C.  J. — In  Yiner,  title 
Advowson  (A),  pi.  7, 1  find  the  following  case : — <<  The  King  was  seised 
of  the  rectory  of  D.,  and  of  the  advowson  of  the  vicarage  of  D.,  and 
granted  the  said  rectory,  toUh  the  appurtenances^  ae  etiam  Vicariam 
^celestes  proed.  And,  per  tot  eur.j  the  advowson  of  the  vicarage  did 
not  pass  by  these  words  in  the  case  of  the  King,  nor  even  in  the  case 
of  a  common  person :  but  Walmslet,  J.,  held,  that,  if  he  had  granted 
eeelesiam  suam  de  D.,  it  might  have  been  otherwise.'*]  A  perfectly 
accurate  description  is  never  requisite,  provided  you  can  clearly  see 
what  it  was  that  was  intended  to  pass :  and  here  there  can  be  no  doubt 
of  the  grantor's  intention.  In  Barnes  v.  Messinger,  18  East,  251,  the 
rector  of  Bromfield  parish  having,  from  the  year  1765  (as  far  back  as 
living  testimony  could  carry  it)  to  1799,  received  the  tithes  of  a  certain 
meadow  called  the  demesne,  lying  in  a  part  of  the  township  of  Eelsick, 
in  the  parish  of  Holme  Gultram,  without  interruption  or  claim  from  the 
rector  of  that  parish  (other  parts  of  Eelsick  lying  in  Bromfield),  con- 
veyed to  the  plaintifi*  in  1799  a  messuage  and  lands  in  Kelsieky  in  the 
parish  of  BromfieUL,  and  also  all  tithes  of  corn  arising  witJiin  the  township 
of  Kelsiek  aforesaid^  or  within  the  townfields,  territories,  precincts,  or 
titheahle  places  thereof:  and  it  was  held  that  this  was  evidence  against 
the  occupier  of  the  demesne  meadow,  though  lying  in  Holme  Gultram 
parish,  of  a  title  to  the  tithes  in  the  rector  of  Bromfield  before  the 
conveyance  to  the  plaintiff;  and  that  the  words  of  the  deed  were  suffi- 
cient to  convey  them. 

Jeryis,  0.  J. — I  am  of  opinion  that  the  defendant  in  this  case  is 
♦2391  ®'^*'^^^®^  *^  *^®  judgment  of  the  court.   If,  in  *order  to  determine 

^  the  question  before  us,  it  were  necessary  very  narrowly  and  pre- 
cisely to  scan  the  act  of  union,  and  to  pronounce  our  opinion  as  to  its 
legal  effect,  I  for  one  should  have  desired  time  for  consideration; 
because  I  do  not  see  how  the  advowson,  which  lies  in  grant,  is  to  pass 
by  the  mere  act  of  union,  which  is  an  act  of  the  ecclesiastical  court : 
and,  on  the  other  hand,  I  should  be  slow  to  come  to  a  decision  contrary 
to  what  has  been  laid  down  by  text-writers  of  high  reputation,  who 
treat  it  as  valid  at  common  law.  But,  in  the  view  I  take,  it  is  quite 
unnecessary  to  pronounce  any  opinion  as  to  the  legal  operation  and 
effect  of  the  act  of  union,  unaccompanied  by  any  deed  of  the  parties ; 
for,  if  the  act  of  union  be,  as  is  contended  on  the  part  of  the  plaintiffs, 
an  operative  act,  so  as  to  unite  into  one  church  the  rectory  of  Braunce- 
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well-with^Dunsbj  and  the  vicarage  of  Anwick,  and  to  create  a  new 
ad?ow8on  bj  the  name  of  the  rectory  of  Brauncewell-with-Dansby-and- 
Anwick,  then  I  am  of  opinion,  upon  the  second  point,  that  the  advowson 
of  the  church  so  united  did  not  pass  by  the  terms  of  the  deed  of  the 
28d  of  December,  1760 ;  for,  it  is  not,  as  it  was  said  by  Mr.  Peacock 
to  be,  a  question  of  parcel  or  no  parcel, — where  there  is  a  description 
that  is  satisfied  by  a  part  of  the  thing  which  is  intended  to  be  described, 
and  you  are  to  see  whether  anything  more  was  intended  to  pass.  It  is 
conceded  that  there  must  be  a  description  by  apt  words :  but  here  we 
find  no  words  to  pass  the  advowson  of  the  church  so  united.  The  deed 
professes  to  pass  <<  all  that  the  rectory  impropriate  and  parsonage  of 
the  parish  church  of  Anwick,  and  all  the  arable  lands,  &c. ;  and  also 
all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate 
right  of  presentation  and  free  disposition  of  and  to  the  vicarage  of  the 
parish  church  of  Anwick  aforesaid,"  which  vicarage,  if  the  act  of  union 
18  of  any  force,  does  not  exist.  And,  if  the  act  of  union  had  not  the 
effect  of  uniting  the  two  churches,  there  is  a  misdescription  in  the 
declaration ;  for,  in  that  case,  Samuel  *Hazlewood  was  not  seised  r^eojn 
of  <<  a  moiety  of  the  advowson  of  the  church  of  Brauncewell-with-  ^ 
Dunsby-and- Anwick. '  '(a) 

As  to  the  other  point  which  has  been  argued,  viz.,  that  the  subse- 
quent presentations  operated  a  disseisin,  and  so  created  a  title  by  wrong 
in  Samuel  Hazlewood,  or  those  under  whom  he  claimed, — I  apprehend 
that  point  does  not  properly  arise  here.  The  issue  is,  whether  or  not 
Samuel  Hazlewood  was  seised  of  a  moiety  of  the  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and- Anwick:  and  the  special  ver- 
dict expressly  finds  that  the  title  of  Samuel  Hazlewood  to  the  said 
moiety  of  the  said  advowson  of  the  church  of  Brauncewell-with-Dunsby- 
and- Anwick  in  the  declaration  mentioned,  was  derived  in  no  other  way 
than  by  the  said  indenture.  It  may  be,  on  Mr.  Peacock's  argument, 
that,  in  the  former  state  of  the  law^  the  effect  of  the  deed  might  be 
unimportant,  where  there  is  a  clear  disseisin :  but  the  statute  of  Anne 
says  that  usurpation  shall  not  displace  the  lawful  title,  but  you  may 
proceed  by  a  possessory  action,  and  'thereupon  the  admission  or  pre- 
sentation would  be  evidence  of  title  only,  and  not  title  in  itself.  I 
apprehend,  therefore,  that  it  is  not  an  estoppel  on  the  defendant,  so  as 
to  preclude  him  from  denying  the  seisin  alleged.  The  seisin  is  not 
established,  because  the  special  verdict  negatives  any  title  other  than 
that  which  the  deed  of  December,  1760,  conveys,  and  that  deed  fails 
to  make  out  the  title  alleged  in  the  declaration. 

Maulb,  J. — I  am  entirely  of  the  same  opinion.  The  lord  chief 
justice  has  accurately  and  fully  expressed  the  reasons  which  have 
induced  me  to  come  to  that  conclusion. 

Cbbsswbll,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  defendant. 

(o)  Tbe  decision  on  thia  point  was  orerruled  hj  tho  coort  of  error :  ride  post^  p.  346. 
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*241]     ♦IN  THE  EXCHEQUER  CHAMBER, 

HARRISON  ROBINSON  and  JANE  MARY  his  Wife  v.  The   . 
MARQUIS  OP  BRISTOL  and  Others.    June  9,  1852.  \* 

A  connt  in  quare  impedii  stated  that  one  A.  was  seised  in  fee  of  a  moiety  of  the  adrowson  of 
the  church  of  Brauncewell-with-Dansby-and-Anwick,  and  was  entitled  to  present  to  the  same 
every  alternate  torn,  the  other  moiety  of  the  adrowson  belonging  to  B.;  that  A.,  in  his  tarn, 
being  so  seised,  presented  C,  who  was  on  snch  presentation  admitted,  instituted,  and  inducted; 
that  afterwards  the  church  became  vacant  by  the  resignation  of  C,  whereupon  B.  presented  the 
said  A.,  who  was  admitted,  instituted,  and  inducted;  that  A.,  being  so  seised  of  the  said  moiety 
of  the  advowson,  died ;  that  the  said  moiety  descended  to  the  plaintifT;  and  that,  the  church 
baring  become  vacant  by  the  death  of  A.,  it  belonged  to  the  plaintiff  to  present  in  the  turn 
of  A. 

The  defendant  pleaded,  that  A.  was  not  seised  of  a  moiety  of  the  advowson  of  the  church  of 
Brauncewell-with-Dnnsby-and>Anwick,  modo  et/ormd,  / 

It  was  found,  by  a  special  verdict,  that  Brauncewell-with-Dunsby  was  a  rectory,  and  Anwick  a 
vicarage, — the  rectory  having  been  theretofore  appropriated  and  the  vicarage  endowed  accord- 
ing  to  law;  that  R.  G.,  being  seised  in  fee  of  the  advowson  of  the  vicarage  of  Anwick,  and  the 
Earl  of  Bristol  of  the  advowson  of  the  rectory  of  BraoneewelUwith-Dunsby,  by  deed,  dated 
in  March,  1703,  reciting  that  the  parties  were  desirous  that  the  cure  of  the  vicarage  and  reotoiy 
should  both  be  supplied  by  one  clerk,  it  was  agreed,  that,  whenever  the  churches  should  be 
void,  the  Earl  and  R.  G-.,  their  heirs  and  assigns,  should  present  their  clerks  to  the  same  dUeriw 
vicihut;  that,  in  April,  1718,  an  act  of  union  was  made  by  the  bishop  of  the  diocese,  with 
the  consent  of  R.  G.,  the  then  patron  of  the  vicarage  of  Anwick,  and  the  Earl  of  Bristol,  the 
patron  of  the  rectory  of  Brauncowell,  and  sealed  with  the  episcopal  seal,  whereby  the 
bishop  "  consolidated,  united,  and  annexed  the  said  vicarage  and  parish  chureh  of  Anwick, 
with  its  rights,  Ac,  to  the  aforesaid  rectory  and  parish  ohuroh  of  Braunoewell,  and  did,  by 
those  presents,  commit  the  cure  of  the  souls  of  the  parishioners  of  the  said  church  of  Anwick 
to  the  then  rector  of  the  parish  church  of  Brauncewell,  and  the  rectors  thenceforward  for  the 
time  being  of  the  said  church  of  Braunoewell,  and  decreed  that  the  said  united  churches  should 
from  that  time  be  thereafter  held  and  reputed  as  one  benefice  only,  and  that  one  fit  person, 
at  the  alternate  presentation  of  the  Earl  of  Bristol  and  R.  G.,  their  heirs  and  assigns,  to  bo 
eanonically  insUtuted,  Ac,  should  at  all  times  thereafter  possess  the  Bame,">Ac 

After  the  making  of  this  act  of  union,  no  more  separate  presentations  to  the  rectory  of  Braunce- 
well and  vicarage  of  Anwick  respectively  were  made;  but  from  thenceforth  one  clerk  was 
presented  and  instituted  to  the  united  benefice,  by  the  name  of  <'  the  rectory  of  Brauncewell- 
with-Anwiok,"  in  alternate  turns,  by  the  parties  claiming  title  under  B.  G.  and  the  Earl 
respectively. 

In  December,  1760,  R.  G.,  son  and  heir  of  R.  G.  in  the  act  of  union  mentioned,  and  Susannah 
his  wife,  conveyed  to  A.  <<  all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate 
right  of  presentation,  and  free  disposition,  of  and  to  ike  viecarag*  of  ih»  parUh  cktureh  of 
Anwick  a/ore§aid,  and  all  other  the  manors  or  lordships,  advowsons,  impropriations,  tenements, 
tithes,  hereditaments,  and  parts  and  shares  of  manors  or  lordships,  advowsons,  Ac,  of  them, 
the  said  R.  G.  and  Susannah  his  wife,  or  either  of  them,  ntuaU  and  being  in  Anwiek  a/ore- 
eaid." 

The  special  verdict  further  found  that  the  title  of  A.  to  the  said  moiety  of  the  said  advowson  of 
the  church  of  Brauncewell-with-Dunsby-and-Anwiok,  in  the  declaration  mentioned,  was 
derived  in  no  other  way  than  by  that  indenture : — 

Held,  that,  by  the  act  of  union,  a  new  presentative  benefice  was  created,  wholly  separate  and 
distinct  from  the  former  benefices;  and  that  the  patronage  of  this  new  presentative  beneflee 
was  in  the  owners  of  the  former  advowsons  in  torn, — ^tho  advowsons  remidning  for  this 
purpose  unchanged  in  all  their  qualities,  and  transmissible  as  before. 

Held,  also,  that  the  right  which  R.  G.  had  was  well  described  in  the  declaration  as  a  "moiety 
of  the  advowson  of  the  church  of  BrauncewoU-with-Dunsby-and-Anwick,  as  in  gross  by  itself, 
AS  of  fee  and  right;"  and  that  such  right  was  duly  conveyed  to  A.  by  the  deed  of  December, 
1760;  reveriing  the  Judgment  of  the  Common  Pleas. 

QuARE  IMPEDIT.    Judgment  haviDg  been  given  for  the  defendant, 
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the  Marqoia  of  Bristol,  in  the  court  below  (antd,  p.  208),  a  writ  of 
error  *wfts  brought  thereon,  and  argued  in  the  Exchequer  r^n^o 
Chamber  in  Michaehnaa  Vacation,  1851,  before  Aldsrson,  B.,  '- 
Patteson,  J.,  GoLSRiDaB,  J.,  WiOHTMAN,  J.,  Erle,  J.,  Platt,  B.,  and 
Martik,  B.,  by  Peacock  (with  whom  was  Q-.  Hayes)  for  the  plaintiffs, 
and  Cowling  (with  whom  was  Scotland)  for  the  defendants. 

The  points  made  and  the  authorities  cited  on  the  part  of  the  pkintifis,, 
were  as  follows : — 

1.  That  the  legal  effect  of  the  union  of  the  two  churches  of  Braunce* 
well-with-Dunsby,  and  Anwick,  by  the  act  of  union  of  April,  1718, 
was,  to  make  a  new  presentative  benefice  of  the  united  churches,  the 
patronage  of  which  was  in  the  owners  of  the  former  benefices  in  turns, 
in  the  manner  provided  for  by  that  instrument :  Reynoldson  v.  Blake, 
1  Lord  Baym.  19S,  8  Lord  Raym.  238,  Lev.  Ent.  141 ;  Harman  v. 
Benew,  1  Salk.  165;  Anonymous,  8  Dyer,  259  a;  Austyn  v.  Twyne, 
Cro.  Eliz.'SOO;  The  Queen  v.  Page  and  the  Bishop  of  London,  Gro. 
Eliz.  719;  Com.  Dig.  Advowaon  (G  1);  Wilson  v.  Van  Mildert,  2 
Bos.  &  Pull.  394;  Hartley  v.  Cooke,  9  Bingh.  728  (E.  C.  L.  R.  vol. 
28),  3  M.  &  Scott,  230  (E.  G.  L.  R.  vol.  30) ;  Watson's  Incumbent, 
185, 186. 

*2.  That,  assuming  that  the  effect  of  the  act  of  union  was  not  vma!^ 
to  create  a  new  advowson,  it  was  admitted  on  the  record  that  '- 
there  was  such  an  advowson  and  such  a  church  as  that  of  Brauncewell- 
with-Dunsby-and-Anwick :  Goppledick  t;.  Tansey,  Hutton,  31. 

3.  That  the  indenture  of  the  28d  of  December,  1760,  was  sufficient 
to  convey  to  Samuel  Hazlewood  all  Robert  Gardiner's  interest  in  the 
alternate  right  of  presentation  to  the  united  church  of  Brauncewell- 
with-Dunsby-and- Anwick :  Anonymous,  3  Dyer,  828  a. 

4.  That,  assuming  that  the  deed  of  the  23d  of  December,  1760,  was 
ncft  sufficient  to  convey  Qardiner's  interest  to  Hazlewood,  the  institution 
of  Spooner,  in  the  year  1812,  upon  the  presentation  of  Hazlewood, 
operated  as  a  disseisin,  and  so  gave  Hazlewood  a  title  by  wrong :  8  &  4 
W.  4,  c.  27,  £s.  30,  81,  84.(a) 

5.  That  the  plea,  admitting  Hazlewood's  possession,  and  not  showing 
that  the  Marquis  of  Bristol  had  any  interest  in  the  turn  in  question^ 
was  a  bad  plea :  Tufton  v.  Temple,  Yaughan,  1, 10 ;  Bex  v.  The  Bishop 
of  Landaff,  2  Stra.  1005 ;  The  King  t;.  The  Bishop  of  Ghester,  Skinner, 
651,  657 ;  The  King  v.  The  Bishop  of  Worcester,  1  Mod.  276,  2  Jones, 
8, 1  Freem.  7,  Vaughan,  58 ;  Gom.  Dig.  Pleader  (3  L  9). 

The  points  urged  and  authorities  cited  for  the  defendants,  were  as 
follows : — 

1.  That,  notwithstanding  the  union,  the  old  advowsons  of  the  vicarage 
of  Anwick  and  the  rectory  of  Brauncewell-with-Dunsby  still  remained 
as  before, — the  only  object  and  effect  of  the  union,  being,  to  operate  a 

a)  AaU,  S29. 

VOL.  XI.— 28 
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perpetual  dispensation,  to  enable  the  same  incumbent  to  hold  the  two 
*2441  ^^&  together:  8  Burn's  Ecclesiastical  *Law,  Plurality,  p. 
-"  118;  Lyndewood's  Provinciale,  Lib.  III.,  tit.  9,  p.  159;  Godol- 
phin's  Bepertorium  Canonicum,  2d  edit.  c.  lY.,  p.  169,  170 ;  Gibson's 
Codex,  tit.  88,  c.  I.,  p.  920 ;  Ayliffe's  Parergon,  p.  616—518 ;  Corn- 
Dig.  Advowsan  (C  1);  27  H.  8,  c.  21;  22  Car.  2,  c.  11,  ss.  68—65; 
Alston  V.  Atlay,  7  Ad.  &  E.  289  (E.  C.  L.  R.  vol.  84),  2  N.  &  P.  491, 

2.  That  the  plea  of  the  Marquis  of  Bristol  did  not  admit  that  there 
was  such  an  advowson  and  such  a  church  as  that  mentioned  in  the 
count. 

8.  That,  supposing  such  an  adiwwson  as  alleged  in  the  declaration 
did  exist,  the  idtemate  right  of  presentation  claimed  by  the  plaintiff 
did  not  pass  to  Samuel  Hazlewood  by  the  deed  of  the  23d  of  December, 
1760:  Anonymous,  1  Cro.  Eliz.  168;  Com.  Dig.  Advatcson  (C  1); 
Stukeley  v.  Butler,  Hobart,  168,  171. 

4.  That  the  acquisition  of  title  by  presentation  in  Samuel  Hazlewood, 
was  negatived  by  the  finding  in  the  special  verdict  that  his  title  was 
derived  in  no  other  way  than  by  the  indenture  of  the  28d  of  December, 
1760 ;  and  that  there  was  no  finding  that  Spooner  was  instituted,  and 
consequently  there  could  be  no  disseisin :  1  Bum's  Ecclesiastical  Law, 
title  Benefice,  p.  176. 

5.  That  the  plea  of  the  Marquis  of  Bristol  was  a  good  plea :  Com. 
Dig.  Pleader  (8  I.  4),  (8 1.  9) ;  The  King  v.  The  Bishop  of  Worcester, 
1  Mod.  276,  2  Jones,  8, 1  Ffeem.  7,  Vaughan,  58 ;  Rex  v.  The  Bishop 
of  Landaff,  2  Stra.  1005 ;  The  King  v.  The  Bishop  of  Chester,  Skinner, 
661,  657;  Nicolls  v.  Bastard,  2  C.  M.  &  R.  659.t  [Patteson,  J., 
referred  to  Rennell  t;.  The  Bishop  of  Lincoln,  8  Bbgh.  223  (E.  C.  L. 
R.  vol.  11),  11  J.  B.  Moore,  189  (E.  C.  L.  R.  vol.  22).] 

Our.  adv.  vuU. 
MAtr\      ^Aldsbson,  B.,  now  delivered  the  judgment  of  the  court. 

-l      This  was  a  writ  of  error  from  the  judgment  of  the  Court  of 
Common  Pleas. 

The  declaration  was  in  Quare  Impedit,  and  stated  that  Samuel  Hazle- 
wood  was  seised  of  a  moiety  of  the  advowson  of  the  church  of  Braunce- 
well-with-Dunsby-and-Anwick,  as  in  gross  by  itself,  as  of  fee  and  right, 
and  was  entitled  to  present  to  the  same  every  alternate  turn,  viz.,  one 
turn  in  every  two  turns,  the  other  moiety  of  the  said  advowson,  and 
the  other  of  the  said  two  turns,  belonging  to  Frederick  William,  Earl 
of  Bristol,  as  in  gross  by  itself,  as  of  fee  and  right.  It  then  stated 
that  Samuel  Hazlewood,  being  so  seised  thereof,  presented  to  the  said 
church,  then  vacant,  R.  D.  R.  Spooner,  his  clerk,  who,  on  such  pre- 
sentation, was  admitted  and  inducted  into  the^same,  in  the  time  of 
peace,  tempore  Geo.  8,  and,  things  so  standing,  the  church  afterwards 
became  vacant  by  the  resignation  of  R.  D.  R.  Spooner,  whereby  it 
belonged  to  the  Earl  of  Bristol,  in  his  proper  turn,  to  present ;  where- 
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upon  he  presented  Samuel  Hazlewood  as  his  clerk,  who,  on  this  last- 
mentioned  presentation,  was  admitted  and  inducted,  in  time  of  peace, 
tempore  Geo.  4.  The  declaration  then  averred,  that,  Samuel  Hazlewood, 
being  so  seised  of  the  moiety  of  the  said  advowson  as  above  mentioned, 
afterwards  died  so  seised,  and  that,  after  his  death,  the  said  moiety  of 
the  said  advowson  descended  to  Jane  Mary,  the  wife  of  Harrison  Rob- 
inson, as  his  only  sister  and  heiress ;  whereby  the  said  Harrison  Bob- 
inson  and  Jane  Mary  his  wife  became  seised  of  the  said  moiety  of  the 
said  advowson.  It  then  stated,  that,  on  this  vacancy  by  Samuel  Hazle- 
wood's  death,  it  belonged  to  Harrison  Bobinson  and  Jane  Mary  his 
wife,  in  right  of  the  said  Jane  Mary,  to  present ;  and  then  concluded 
by  averring  disturbance  of  their  right  by  the  defendants,  the  rn,oA^ 
^Marquis  of  Bristol,  Lord  Charles  Hervey,  and  the  Bishop  of  ^ 
Lincoln. 

To  this  declaration  the  bbhop  pleaded  that  he  only  claimed  his  right 
as  ordinary.  Lord  Charles  Hervey  only  denied  that  he  hindered  the 
plaintiffs  from  presenting.  The  Marquis  of  Bristol  pleaded  that  Samuel 
Hazlewood  was  not  seised  of  a  moiety  of  the  said  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and-Anwick,  in  manner  and  form 
as  the  phdntifis  had  alleged. 

It  is  upon  the  proof  of  this  plea  alone  that  the  question  turns. 

The  special  verdict  finds,  that,  before  and  at  the  time  of  the  making 
of  a  certain  act  of  union,  Brauncewell-with-Dunsby  was  a  parish  and 
rectory,  and  that  Anwick  was  a  parish  and  vicarage,  the  rectory  thereof 
having  been  before  appropriated  and  the  vicarage  endowed  according 
to  law.  Then  it  finds,  that,  before  and  at  the  time  of  sealing  and 
delivering  the  deed  thereinafter  mentioned,  Bobert  Ghurdiner  was  seised 
as  of  fee  in  gross  of  the  advowson  of  the  vicarage  of  Anwick,  and 
John,  Lord  Hervey  (afterwards  Earl  of  Bristol),  was  seised  as  of  fee 
of  the  advowson  of  the  rectory  of  Brauncewell-with-Dunsby.  It  then 
finds  a  deed  reciting  as  above,  and  that  Robert  Gardiner  and  Lord 
Hervey  desired  that  the  cure  of  both  might  be  supplied  by  one  clerk  in 
future,  and  providing  that  Robert  Gardiner  should  grant  every  alternate 
turn  of  presentation  to  Anwick  to  Lord  Hervey,  and  should  receive 
from  Lord  Hervey  every  alternate  presentation  of  Brauncewell-with- 
Bunsby, — so  that  each  party  might  alternately  have  the  right  in  future 
of  presenting  to  both  at  one  time.  The  special  verdict  finds,  that,  from 
the  time  of  the  execution  of  this  deed  (20th  March,  2d  Anne)  until  the 
making  of  the  act  of  union,  both  parties  continued  seised  as  before, 
and  the  deed  was  acted  on,  and  that  Henry  Craske,  clerk,  the  presentee 
of  Lord  Bristol,  was,  at  the  time  of  the  act  of  union,  the  ^incum-  r^o^ir 
bent  of  both  livings.  It  then  set  out  an  act  of  union,  dated  *- 
the  26th  of  April,  1718,  by  which  the  Bishop  of  Lincoln,  the  ordinary, 
on  the  petition  of  the  Earl  of  Bristol,  and  Robert  Churdiner,  and  of 
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Henry  Craske,  the  incumbent,  united  the  two  ohurcheB  for  the  future* 
That  act  of  union  was  as  follows : — 

a  Edmund,  by  Divine  permission,  Bishop  of  Lincoln,  to  our  beloved 
in  Christ,  Henry  Graske,  clerk,  master  of  arts,  rector  of  the  parish 
church  of  Brauncewell,  and  also  vicar  of  the  parish  church  of  Anwick, 
respectively  in  the  county  of  Lincoln,  and  of  our  diocese  and  jurisdic- 
tion, of  the  alternate  patronage,  as  it  is  said,  of  The  Right  Hon.  John, 
Earl  of  Bristol,  and  Robert  Gardiner,  gentleman,  and  to  all  others 
whomsoever  in  any  manner  having,  or  who  shall  have,  an  interest  in 
this  behalf,  health  and  grace:  Whereas,  as  we  are  informed,  the  fruits, 
rents,  revenues,  tithes,  and  emoluments  of  the  rectory  of  the  said 
parish  church  of  Brauncewell  (which  parish  hath  only  three  families) 
not  amounting  to  the  annual  value  of  282.  of  lawful  money  of  Oreat 
Britain,  are  so  small  and  slender  that  they  are  not  sufficient  for  the 
proper  maintenance  of  the  minister  according  to  the  decency  of  the 
clerical  order:  Whereas,  also,  the  perpetual  vicarage  of  the  parish 
church  of  Anwick  aforesaid  (which  parish  hath  about  twenty  families) 
is  only  two  and  a  half  miles  distant  from  the  said  rectory  of  Braunce- 
well (no  river  or  stream  lying  between),  the  fruits  of  which  vicarage 
also,  not  amounting  to  the  annual  value  of  252.,  are  not  sufficient  for 
the  proper  maintenance  of  the  vicar  there :  Whereas,  moreover,  the 
said  benefices  have  been  accustomed,  for  many  years  past,  to  be  served 
by  one  zninister ;  for  which  reason,  and  because  the  parish  of  Braunce- 
well consists  of  so  small  a  number  of  inhabitants,  the  church  of  Anwick 
aforesaid  may  be  conveniently  served  by  the  rector  aforesaid,  and,  for 
i^oAfn  ^^^  causes  aforesaid,  and  the  better  support  of  one  ^minister,  ^ 
-^  the  union  and  consolidation  of  the  said  benefices  is  thought  con- 
venient and  necessary."  It  further  recites  the  petition  and  assent  of 
the  Earl  of  Bristol  uid  Robert  Gurdiner,  the  alternate  patrons,  and  of 
the  incumbent;  and  that  the  bishop  had  found  that  the  suggestions 
evidently  contain  the  truth,  and  that  the  petition  is  agreeable  to  reasoui 
and  the  causes  for  making  the  union  true,  just,  lawful,  and  sufficient, 
all  and  singular  the  matters  which  are  required  by  law  in  this  behalf 
concurring.  The  act  of  union  then  proceeds : — «  We,  desiring  to  con- 
sult and  look  to  the  interest  and  advantage,  as  well  of  the  minister  as 
of  the  church  (as  is  meet),  and  considering  the  poorness  of  the  said 
benefices,  and  moved  by  your  entreaties  in  this  behalf,  do,  by  and  with 
the  consent  of  all  who  are  interested  in  this  matter,  as  far  as  lies  in  our 
power,  and  the  law  and  statutes  of  the  kingdom  allow,  of  our  certain 
knowledge,  for  us  and  our  successors,  Bishops  of  Lincoln,  by  these  pre- 
sents consolidate,  unite,  and  annex  the  said  vicarage  and  parish  church 
of  Anwick,  with  its  members  and  appurtenances,  to  the  aforesaid  rectory 
and  parish  church  of  Brauncewell,  and  we  do  by  these  presents  commit 
the  cure  of  the  souls  of  the  parishioners  of  the  said  church  of  Anwick 
to  the  now  rector  of  the  parish  church  of  Brauncewell ;  and  we  will 
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and  decree  by  these  presents  that  the  said  united  churches  shall  from 
this  time  be  hereafter  held  and  reputed  as  one  benefice  only,  and  that 
one  fit  person,  at  the  alternate  presentation  of  the  said  Bt«  Hon.  John, 
Earl  of  Bristol,  and  Robert  Gardiner,  their  heirs  and  assigns,  to  be 
canonically  instituted  in  the  same  by  the  diocesan  of  the  place  for  the 
time,  shall  at  all  times  hereafter  possess  the  same,  so  that  it  shall  be 
lawful  for  the  aforesaid  Henry  Craske,  and  your  successors  whomsoever, 
under  the  name  of  rector  of  Brauncewell-with-Anwick,  to  take  and 
obtain  possession  of  both  parish  churches,  and,  so  obtained  and  united 
together  as  ^aforesaid,  to  continue  and  retain  as  one  church  and  r^coig 
one  benefice,  and  the  fruits,  rents,  and  revenues  of  the  same  so  *- 
united,  with  their  appurtenances,  you  may  and  can  freely  and  lawfully 
convert,  dispose  of,  and  apply  to  your  OTvn  use  and  advantage,  and  so 
may  and  can  your  successors." 

After  this  act  of  union,  no  separate  presentments  were  made ;  and, 
on  the  cession  of  Henry  Craske,  Bobert  Gtirdiner,  clerk,  on  the  pre- 
sentation of  the  widow  of  Bobert  Gardiner  named  in  the  act  of  union, 
and  claiming  under  him,  was  presented  to  the  united  benefice  the  27th 
of  June,  1780.  On  the  next  vacancy,  the  3d  of  September,  1760, 
William  Tonge,  clerk,  was  instituted  to  the  united  benefice,  on  the  pre- 
sentation of  the  Earl  of  Bristol. 

The  special  verdict  then  finds,  that,  after  this  last  presentation,  by 
lease  and  release  dated  the  28d  December,  1760,  Bobert  Gardiner  and 
Susanna  his  wife,— the  said  Bobert  Gardiner  being  heir  to  the  said 
Bobert  Gardiner  party  to  the  act  of  union,-— conveyed  to  Samuel  Hazle- 
wood,  in  fee,  inter  alia,  the  manor  and  impropriate  rectory  of  Anwick, 
and  perpetual  advowson,  donation,  or  alternate  right  of  presentation 
of  the  vicarage  of  Anwick,  and  disposition  of  and  to  the  glebe  lands, 
ftc,  belon^ng  thereto :  and  the  deed  also  included  all  other  advowsons 
or  parts  of  advowsons  in  Anwick.s  The  special  verdict  then  finds  that 
the  title  of  Samuel  Hazlewood  to  the  moiety  of  the  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and-Anwick  was  derived  through 
this  conveyance  only,  if  at  all.  The  special  verdict  then  states,  that, 
on  the  23d  of  March,  1769,  John  Andrews,  clerk,  was  instituted,  on 
the  presentment  of  Jane  Hazlewood  and  Bichard  Moore,  patrons  deriving 
title  under  Bobert  Gardiner  mentioned  in  the  act,  of  union ;  that,  on 
the  next  vacancy,  the  Bishop  of  Lincoln  collated  George  Mathews,  on 
the  lapse  of  Lord  Bristol  to  present ;  that,  on  the  next  vacancy,  B.  D. 
B.  Spooner,  *clerk,  was,  on  the  4th  of  June,  instituted  on  the  r*250 
presentation  of  Samuel  Hazlewood  in  the  declaration  mentioned,  ^ 
claiming  title  under  the  said  Bobert  Gardiner ;  that,  on  the  next  vacancy, 
the  16th  of  June,  1826,  Samuel  Hazlewood  was  presented,  on  Spooner's 
resignation,  by  the  Marquis  of  Bristol,  the  present  defendant;  and 
that,  on  the  18th  of  March,  1846,  Samuel  Hazlewood  died. 

These  are  all  the  material  facts  contained  in  the  special  verdict :  and 
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the  question  is,  whether  on  the  facts,  the  issue  raised  as  to  the  seisin 
of  Samuel  Hazlewood  of  the  moietj  of  the  reversion  of  the  united 
churches  of  Brauncewell-with-Dunsby-and-Anwick  is  made  out. 

The  Court  of  Common  Pleas,  in  their  judgment,  have  held  that  this 
is  not  made  out  by  the  plaintiffs,  on  the  ground,  that,  if  -the  effect  of 
the  union  be  to  create  a  new  advowson  in  moieties  between  the  patrons 
of  the  two  churches,  there  is  no  conveyance  of  this  moiety  of  the 
advowson  of  the  united  church  to  Samuel  Hazlewood  by  the  deed  of 
1760.  But  we  think  that  this  view  of  the  case  cannot  be  supported. 
The  nature  of  an  union  of  two  churches,  at  common  law,  is  thus  stated 
in  Gibson's  Codex,  962 : — <<  By  the  union  of  two  churches,  no  change 
is  made  in  the  advowsons ;  not  only  all  rights  are  reserved  to  the  patrons 
as  before,  but  the  nature  of  the  advowsons  remains  the  same ;  as,  if 
one  be  appendant,  and  the  other  in  gross,  and  that  which  is  appendant 
is  made  the  presentative  church,  and  the  patron  of  the  church  in  gross 
hath  the  first  turn ;  yet  shall  not  the  whole  advowson  be  in  gross,  but 
remain  appendant  for  his  turn  who  was  patron  of  the  advowson  append* 
ant,  and  in  gross  for  his  turn  who  was  patron  of  the  advowson  in 
gross."  This  we  think,  clearly  means,  not  that  the  advowson  of  the 
presentative  church  has  two  distinct  characters ;  but  that  the  right  of 
presentation  shall  go,  as  to  one  turn,  with  the  conveyance  of  the  advow- 
*9^M  °^^  ^  gross,  and,  as  to  the  other  *tum,  with  the  conveyance  of 
-'  that  property  to  which  the  advowson  appendant  was  appendant. 
But,  according  to  the  dicta  of  the  judges  in  Reynoldson  v.  Blake,  1 
Ld.  Baym.  196,  it  seems  to  be  established  that  the  advowson  of  the 
presentative  church  is  qutddam  tertiuniy  and  belongs  in  moieties  to  the 
patrons  of  the  two  united  churches :  for,  Powell,  J.,  lays  it  down ;  and 
Treby,  J., — ^without  any  apparent  dissent  from  Nevill,  J.,  though  in 
some  points  they  both  differed  from  Pow^ell, — agreed  with  him  in  his 
opinion  as  to  the  rights  of  patrons  of  united  churches.  These  rights, 
Powell,  J.,  says,  are  several,  and  therefore  the  writ  of  right  of  advow- 
son ought  to  be  de  medietate  advocationis ;  and  their  possessions  also 
are  several,  so  that  one  may  usurp  upon  the  other,  and  drive  him  to  his 
quare  impedity  and  each  of  them,  if  he  be  disturbed,  may  have  his  quare 
impedit  against  a  stranger,,  and  that  though  there  is  but  one  right  of 
advowson.  And  he  says  afterwards,  each  patron  has  the  whole  advow- 
son in  his  turn,  but  the  writ  of  right  must  be  according  to  the  right, 
t.  e.,  as  he  says  before,  for  a  moiety  of  the  advowson.  And  Treby,  C. 
J.,  says :  «  The  church  united  is  a  new  thing  created,  novum  aliquid 
tertiumy  composed  of  both  the  ancient  churches." 

All  this,  we  think,  can  well  stand  together,  by  40ur  holding  that  the 
law  is,  in  truth,  that,  by  virtue  of  the  act  of  union,  a  new  presentative 
benefice  is  created,  wholly  separate  and  distinct  from  the  former  bene- 
fices ;  and  that  the  patronage  of  the  new  presentative  benefice  is  given, 
accordmg  as  it  is  provided  in  the  act  of  union  itself,  to  the  owners  of 


11  COMMON  BENCH.    (2  J.  SCOTT.)  261 


the  fonner  advowsons  in  tnrn, — ^which  advowsons,  however,  for  this 
purpose  remain  unchanged  in  aU  their  qualitieSi  and  are  to  be  conveyed 
as  before,  and  with  that  conveyance  carry  the  patronage  of  the  respect- 
ive turns  to  the  whole  newly-created  presentative  benefice. 

*Now,  this  being,  as  we  think  it  is,  the  law  on  this  subject,  r^cneo 
we  have  to  apply  it  to  the  facts  here  found  by  the  special  verdict.  ^ 
Here,  the  two  old  advowsons  are  those  of  the  rectory  of  Brauncewell- 
with  Dunsby,  and  the  vicarage  of  Anwick.  The  two  churches  are 
united  by  an  act  of  union  of  the  26th  of  April,  1718 ;  and  the  vicarage 
of  Anwick,  the  advowson  of  which  belonged  in  fee,  in  gross,  to  Robert 
Gardiner,  was  consolidated,  united,  and  annexed  to  the  rectory  of 
Brauncewell,  and  both  were  in  future  to  be  made  one  church  and  one 
benefice  only,  at  the  alternate  presentation  of  Lord  Hervey  and  Robert 
Gardiner,  by  the  name  of  Brauncewell-with- Anwick. 

Now,  in  the  first  place,  it  appears  from  the  special  verdict  that  this 
church  of  Brauncewell-with-Anwick  is  the  same  as  that  called  in  the 
declaration  the  church  of  Brauncewell-with-Dunsby-and-Anwick :  and, 
according  to  what  we  have  before  seen  to  be  the  true  effect  of  an  union 
like  this,  the  advowson  of  this  newly-created  church  is  given  to  the  two 
patrons  in  moieties.  The  advowson  of  the  vicarage  of  Anwick  belonged 
in  fee  to  Robert  Gardiner  in  gross,  at  the  time  of  the  act  of  union : 
therefore,  according  to  the  authority  of  Powell,  J.,  and  Treby,  G.  J., 
the  whole  advowson,  at  the  time  of  the  vacancy, — ^the  turn  being  that 
of  Robert  Gardiner, — ^would  be  in  gross  also ;  and  Robert  Gardiner 
would  have,  according  to  the  same  authority,  a  moiety  only :  conse- 
quently, in  describing  his  title  on  such  an  occasion,  it  would  be  right, 
in  a  declaration  in  qitare  impedit  brought  by  him,  to  say  that  Robert 
Gardiaer  was  seised  of  a  moiety  of  the  advowson  of  the  church  of 
Braunsewell-with-Dunsby-and-Anwick,  as  in  gross  by  itself,  as  of  fee 
and  right.     This  is  the  description  of  it  in  this  declaration. 

Bui,  instead  of  Robert  Gkurdiner,  we  have  here  Samuel  Hazlewood's 
name  htroduced.    We  must,  then,  see  ^whether  we  can  show  r^coeo 
that  thit  property,  thus  properly  described,  has  been  conveyed  '- 
duly  fron  Robert  Gardiner  to  Samuel  Hazlewood. 

Now,  tUs  brings  us  to  the  other  branch  of  the  law,  previously,  as  we 
think,  established, — that  the  right  to  this  alternate  presentation  is 
inseparably  annexed  to  the  advowson  of  the  old  vicarage,  which,  for 
this  purpose  remains,  and  is  transmissible  as  before.  Now,  we  think 
this  is  clearly  made  out  by  the  conveyance  of  the  23d  of  December, 
1760,  by  whici  Robert  Gardiner's  representatives,  who  had  the  advow- 
son of  the  vicarage  of  Anwick  in  gross  by  itself,  as  of  fee  and  right, 
have  expressly  conveyed  that  vicarage  to  Samuel  Hazlewood  in  like 
manner.  And  we  think  this  is  exactly  equivalent  to  a  conveyance  ex- 
pressly (f  a  moiety  of  the  advowson  of  the  new  presentative  benefice 
as  in  grffis  by  itself,  as  of  fee,  to  Samuel  Hazlewood.    After  this  con- 
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Teyance,  the  title  was  in  Samael  Hazlewood,  as  it  is  described  in  this 
part  of  the  declaration,  on  which  alone  the  Marquis  of  Bristol  has 
thought  fit  to  take  an  issue. 

We  think,  therefore,  that  the  plaintiffs  haye  proved  the  issue  on 
which  this  question  turns,  and  that  the  Court  of  Common  Fleas  was 
wrong  in  deciding  that  they  had  not  done  so.  And  this  makes  it  unne- 
cessary for  us  to  consider  and  determine  the  various  other  nice  ques- 
tions discussed  in  the  able  arguments  of  Mr.  Peacock  and  Mr.  Cowling 
before  us. 

The  judgment  of  the  Common  Pleas  must  be  reversed. 

Judgment  reversed.(a) 

(a)  The  decision  of  the  court  below  and  of  the  oonrt  of  error,  from  the  manner  in  which  the 
reoord  was  framed,  left  untouched  the  real  question  between  the  parties, — ^which  was,  whether, 
bj  a  subsequent  valid  oonyeyance,  the  adrowson  of  the  vicarage  of  Anwiok  had  been  coirveyed 
bj  the  representatives  of  Samuel  Haslewood  to  the  Marquis  of  Bristol. 


*2^l  *^®  ^^ST  LONDON  RAILWAY  COMPANY  v.  The  LON- 
^^^      DON  AND  NORTH  WESTERN  RAILWAY  COMPANY. 

June  5. 

In  1836,  a  company  (afterwards  called  the  West  London  Railway  Company)  was  incorportted 
by  act  of  parliament,  for  the  making  of  a  railway  from  the  Kensington  Canal,  to  join  the 
London  and  Birmingham  (afterwards  called  the  London  and  North-Westem)  and  the  Great 
Western  railways,  at  a  place  called  Holsden  Qreen ;  and  certain  duties  were  by  the  act  otst 
upon  the  company ;  and,  amongst  other  things,  it  was  provided,  that,  if  the  r^way  should 
be  abandoned,  or  should,  after  its  completion,  cease  for  the  space  of  three  years  to  be  used 
as  a  railway,  the  land  taken  by  the  company  for  the  purposes  of  the  act,  should  revert  to  the 
owners  of  the  adjoining  land. 

JxL  February,  1837,  the  West  London  Railway  Company  entered  into  an  agreement  vith  th« 
Great  Western  Railway  Company,  under  which  the  last-mentioned  company  bound  themselves 
to  stop  oertain  of  their  trains  at  a  point  where  their  railway  intersected  the  West  London 
Railway,  for  the  purpose  of  taking  up  or  setting  down  passengers  travelling  on  that  line. 

By  a  subsequent  act  (8  A  9  Vict  c  clvi.)i— reciting,  that  "it  had  been  found  that  ^e  said 
West  London  Railway  could  not  be  worked,  as  a  separate  and  independent  un^rtaking, 
with  advantage  to  the  proprietors  thereof;  but  that  the  same  might  be  advcPtageously 
worked  and  used  in  connexion  with  the  said  London  and  Birmingham  Railway  ^d  the  said 
Great  Western  Railway,  or  either  of  them,  by  both  or  either  of  the  companies  «>  whom  the 
said  lost-mentioned  railways  belonged;  that  the  West  London  Railway  Compaiy  were  there- 
fore desirous  of  letting  the  said  railway  on  lease  to  the  London  and  BirmiiW^am  Railway 
Company;  and  that  the  last-mentioned  company  were  wi^ng  to  accept  such  -^ase,  subject  to 
oertain  terms  and  conditions  which  had  been  mutually  agreed  on  between  t)o  said  two  com- 
panies,"— ^the  West  London  Railway  Company  was  authorized  to  lease  toiho  London  and 
Korth-Western  Railway  Company  their  railway,  and  all  their  rights,  pow^#  and  privileges 
in  relation  thereto, — subject  to  the  provisions  of  the  act,  and  to  the  perfomance  of  the  con- 
ditions to  be  mentioned  in  such  lease. 

By  the  lease,  which  was  afterwards  ei^eouted  in  pursuaace  of  this  act,  the  London  and  Korth- 
Westem  Railway  Company  covenanted,  amongst  other  things,  that  they  irould  "at  their  own 
expense,  during  the  continuance  of  the  lease,  ejffUiently  work  and  repair  tke  rail'v^y  and  works 
thereby  demised,  and  indemnify  the  West  London  Railway  Company  sgiunst  dl  liabilities, 
loss,  charges,  and  expenses,  claims,  and  demands,  whether  incurred  or  sustaind  in  conse- 
quence of  any  want  of  repair,  or  in  consequence  of  not  working,  or  in  any  manor  connected 
with  the  working  of  the  same  railway  or  works;  but  the  West  Loadon  Railw^  Company 
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ihaU  have  no  control  whatoTer  orer  the  working  or  manftgemont  by  the  London  and  Bir- 
mingham (North-Westem)  Railway  Company  of  the  West  Loi^don  Railway  or  works." 

Xa  eovenant  by  the  Weat  London  Railway  Company  against  the  London  and  North-Western 
Railway  Company  for  a  breach  of  this  ooTenant  .* — 

Held,  that  the  defendants  were  not  bound  to  work  the  West  London  Railway  in  eonnezion  with 
and  as  part  of  thoir  own  line ;  nor  did  they  acquire  by  force  of  the  lease,  or  of  the  act  of 
parliament  anthoriring  the  making  of  the  lease,  any  right,  or  incur  any  obligation,  to  call 
npon  tha  Great  Western  Railway  Company  to  stop  their  trains  pnrsuant  to  the  agreement  of 
Febraary,  1837. 

Held  also  [post,  p.  319],  that,  by  the  terms  of  their  coyenant,  the  defendants  were  not  bound  to 
work  the  West  London  Railway  with  paMen^er  trains;  but  that  they  satisfied  the  obligation 
they  had  entered  Into,  **  effieientljf"  to  work  the  railway,  proTided  they  worked  it  in  a  reason- 
able manner,  and  so  as  to  indemnify  the  plaintiffs  against  any  damage  or  any  forfeiture  that 
would  result  nnder  the  act  of  parliament  from  a  failure  to  work  the  line. 

Covenant.  The  declaration  stated,  that,  theretofore,  and  after  the 
construction  of  the  West  London  Railway  thereinafter  mentioned,  to 
wit,  on  the  10th  of  *March,  1846,  by  a  certain  indenture  then  r^occ 
made  between  the  said  West  London  Railway  Company  of  the  ^ 
one  part,  and  the  London  and  Birmingham  Railway  Company  of  the 
other  part, — ^profert, — the  said  West  London  Railway  Company,  nnder 
and  by  virtue  and  in  the  exercise  of  the  powers  and  provisions  in  that 
behalf  contained  in  an  act  of  parliament  made  and  passed  in  the  9th  year 
of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled  «  An  act  for  en- 
abling the  London  and  Birmingham  Railway  Company  to  take  a  lease  of 
the  West  London  Railway,"  did,  in  consideration  of  a  sum  of  money  there- 
in mentioned,  and  also  in  consideration  of  the  yearly  rents  or  sums  of 
money,  covenants,  and  conditions  thereinafter  respectively  reserved  and 
contained,  and  by  the  said  London  and  Birmingham  Railway  Company, 
their  successors  and  assigns,  to  be  respectively  paid  or  accounted  for, 
observed,  and  performed,  grant,  demise,  and  lease  unto  the  said  London 
and  Birmingham  Railway  Company  (amongst  other  things)  the  West 
London  Railway,  as  authorized  to  be  constructed  by  certain  acts  of 
parliament  therein  mentioned  and  referred  to,  and  all  stations,  wharfs, 
buildings,  and  appurtenances  thereto  belonging,  or  held  or  enjoyed 
therewith,  and  the  rates  and  tolls  payable  in  respect  thereof,  together 
with  all  rights,  powers,  and  privileges  of  the  said  West  London  Rail- 
way Company  in  relation  thereto :  and  also  a  certain  piece  or  parcel 
of  land  situate  in  the  county  of  Middlesex  in  the  '''said  indenture  r^ieocf* 
particularly  described,  and  the  rails,  erections,  wharfs,  and  other  ^ 
conveniences  on  the  last-mentioned  land,  subject  to  certain  provisions 
in  the  said  indenture  contained  respecting  the  use  and  enjoyment  of 
such  last-mentioned  land,  and  the  rails,  erections,  and  conveniences 
thereon ;  and  also  several  other  pieces  or  parcels  of  land  belonging  or 
adjoining  to  or  situate  near  to  the  said  West  London  Railway  in  the 
said  indenture  particularly  described ;  and  also  the  use  of  any  new  line 
of  railway  that  might  be  formed  for  the  purpose  of  extending  the  West 
London  Railway  to  the  river  Thames, — to  have,  hold,  exercise,  and 
enjoy  the  same  unto  and  by  the  said  London  and  Birmingham  Railway 
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Company  for  the  term  of  nine  hundred  and  ninety-nine  years,  to  be 
computed  from  the  11th  of  March,  1845,  subject  to  the  London  and 
Birmingham  Railway  Company,  their  successors  or  assigns,  accounting 
for  or  paying,  as  the  case  might  be,  under  the  provisions  thereinafter 
contained,  to  the  West  London  Railway  Company,  their  successors  or 
assigns,  during  the  said  term,  such  annual  or  other  sum  or  sums  of 
money  as  under  the  provisions  thereinafter  contained  should  for  the 
time  being  be  payable ;  and  it  was  thereby  agreed,  that,  during  the 
continuance  of  the  said  lease,  the  London  and  Birmingham  Railway 
Company  should,  within  twenty-one  days  after  the  30th  of  June  and 
the  31st  of  December  in  every  year,  carry  to  the  credit  of  the  West 
London  Railway  Company  such  a  sum  of  money  as  should  be  equivalent  to 
one-fourth  part  of  tbe  gross  sums  received  by  the  London  and  Birmingham 
Railway  Company  during  the  period  of  six  calendar  months  next  immedi- 
ately preceding  the  said  30th  of  June  and  31st  of  December,  in  respect 
of  passengers,  goods,  and  other  things  carried  or  landed  on  the  West  Lon- 
don Railway,  or  the  lands  and  appurtenances  thereunto  belonging,  or  on 
or  over  any  alterations  and  improvements  in  any  of  the  premises  thereby 
,nociT-i  *demised,  or  in  lieu  of  or  by  way  of  substitution  for  any  part 
^  thereof,  and  also  such  a  sum  of  money  as  should  be  equivalent  to 
half  of  the  net  profits  arising  from  the  rates,  tolls,  and  duties  to  be 
received  for  the  use  of  the  same  respectively  from  persons  providing 
their  own  locomotives  or  other  moving  power,  or  carriages ;  apd  it  was 
thereby  (amongst  other  things)  agreed  and  declared  between  and  by  the 
said  West  London  Railway  Company  and  the  London  and  Birmingham 
Railway  Company,  that  the  London  and  Birmingham  Railway  Com- 
pany should,  within  fourteen  days  after  each  30th  of  June  and  31st  of 
December  in  every  year  during  the  continuance  of  the  said  lease,  cause 
to  be  delivered  to  the  secretary  or  chairman  for  the  time  being  of  the 
directors  of  the  West  London  Railway  Company,  a  statement  in  writing, 
under  the  hand  of  the  secretary  for  the  time  being  of  the  London  and 
Birmingham  Railway  Company,  of  the  gross  amount  of  receipts  for  the 
previous  period  of  six  calendar  months,  on  account  of  all  passengers, 
goods,  and  other  things  carried  and  landed  on  any  part  of  the  West 
London  Railway,  or  any  railway  or  works  to  be  made  in  lieu  thereof, 
or  the  appurtenances  thereto  belonging,  and  on  account  of  any  rates, 
tolls,  and  duties  in  respect  of  the  said  railway,  and  other  works  and 
improvements  in  lieu  thereof,  such  statements  to  be  delivered  to  such 
chairman  or  secretary  in  person,  or  to  be  left  at  the  office  for  the  time 
being  of  the  said  West  London  Railway  Company,  or  at  the  residence 
or  last  known  residence  in  England  of  such  chairman  or  secretary,  or 
of  any  person  who  should  last  have  acted  in  either  of  those  capacities ; 
and  it  was  by  the  said  indenture  further  declared  and  agreed  that  the 
rates  and  tolls  payable  in  respect  of  passengers,  and  of  parcels  and 
amall  packages  of  goods  or  other  things  conveyed  upon  the  West  Lon- 
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don  Railway,  or  upon  any  railway  or  works  to  be  made  in  Ueu  of  or 
snbstitution  for  any  part  thereof,  should,  as  between  *the  com-  r^nro 
panies  parties  thereto,  be  credited  and  accounted  for  by  the  '- 
London  and  Birmingham  Railway  Company  as  follows,  that  is  to  say,  in 
respect  of  passengers,  parcels,  and  small  packages,  at  the  rate  of  502. 
per  cent,  more  than  the  rates  and  tolls  charged  in  respect  of  passengers, 
parcels,  and  small  packages  carried  upon  the  main  line  of  the  London 
and  Birmingham  Railway  for  similar  distances,  and,  in  respect  of  goods 
and  other  things,  at  the  rate  of  50  per  cent,  per  ton  per  mile,  more 
than  the  rates  and  tolls  charged  in  respect  of  goods  and  other  things 
carried  upon  the  main  line  of  the  London  and  Birmingham  Railway  for 
similar  distances,  whether  such  increased  rates  or  tolls  should  or  should 
not  be  charged  by  the  London  and  Birmingham  Railway  Company 
in  respect  of  the  said  passengers,  parcels,  small  packages,  goods,  and 
other  things  conveyed  on  or  along  the  West  London  Railway,  or  any 
part  thereof,  or  upon  any  railway  or  works  to  be  made  in  lieu  of  or  sub- 
stitution for  any  part  thereof;  and  it  was  thereby  further  declared  and 
agreed  that  the  money  which  from  time  to  time  should  constitute  one 
fourth  part  of  such  gross  receipts,  and  half  part  of  such  net  profits  as 
aforesaid,  as  the  case  might  be,  should,  subject  to  the  provisions  therein 
following,  and  next  thereinafter  mentioned,  be  paid  over  by  the  London 
and  Birmingham  Railway  Company  to  the  West  London  Railway  Com- 
pany on  the  days  on  which  the  same  should  be  so  carried  to  their  credit 
as  aforesaid ;  and  it  was  in  and  by  the  said  indenture  provided  that  the 
West  London  Railway  Company  should  discharge  all  such  debts  and 
liabilities  as  they  were  or  should  be  subject  to,  and  indemnify  the  London 
and  Birmingham  Railway  Company  against  such  debts  and  liabilities,  and 
against  all  actions,  suits,  costs,  charges,  damages,  and  expenses  in  respect 
of  all  or  any  such  debts  and  liabilities ;  and,  in  case  the  London  and 
^Birmingham  Railway  Company  should  deem  it  expedient  to  r^torg 
pay  any  of  the  debts  and  liabilities  of  the  West  London  Railway  *- 
Company,  admitted  by  the  last-mentioned  company  to  be  valid  and  sub- 
sisting, or  any  judgment-debts  of  the  said  company  not  the  subject  of 
any  proceeding  to  set  such  judgments  aside,  the  London  and  Birming- 
ham Railway  Company  were  to  be  at  liberty  to  do  so,  and  to  apply  the 
rent  which  they  from  time  to  time  might  be  liable  to  carry  to  the  credit 
of  the  West  London  Railway  Company,  in  or  towards  the  discharge  of 
the  debts  and  liabilities  so  paid,  and  the  costs,  charges,  and  expenses 
eonnected  therewith,  until  the  same  respectively  should  be  liquidated ; 
and  it  toas  tJierebtf  further  agreed  that  the  London  and  Birmingham 
Railway  Company  should^  at  their  oum  expense^  during  the  eontinuanee 
of  the  eaid  haee^  efficiently  work  and  repair  the  railway  and  works 
therAy  demised,  and  indemnify  the  West  London  Railway  Company 
against  all  liabilities,  loss,  charges  and  expenses,  claims  and  demands, 
whether  incurred  and  sustained  in  consequence  of  any  want  of  repair^ 
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or  in  cannequenee  of  not  working^  or  in  any  manner  connected  mth 
the  working  of  tJie  eame  railway  and  works,  btU  that  the  West  Lon^ 
don  Railway  Company  were  to  have  no  control  whatever  over  the 
working  or  management  by  the  London  and  Birmingham  Railway 
of  the  Weet  London  Railway  or  works,  and  that  the  London  and 
Birmingham  Railway  Company  should  and  would  pay  and  discharge 
all  rates,  taxes,  and  assessments,  and  other  outgoings  which  then 
were,  or  should  or  might  be,  taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  premises  thereby  demised,  or  upon  any  part  thereof,  but  not 
'including  rates,  taxes,  assessments,  or  outgoings  in  respect  of  the  Ken- 
sington Canal ;  and  it  was  thereby  further  declared  and  agreed,  that 
the  West  London  Railway  Company  should  be  entitled  to  receive  from 
*2Rni  ^^^  London  and  Birmingham  Railway  Company  one  half  *of  any 

-^  rents  derivable  or  receivable  from  the  letting  of  any  part  of  the 
land  thereby  demised,  for  warehouses  or  otherwise,  or  from  warehouses 
built  on  any  pact  of  the  land  thereby  demised,  by  the  London  and  Bir-^ 
mingham  Railway  Company,  and  let  out  by  them,  after  deducting  in 
the  latter'case  7^  per  cent,  on  the  outlay ;  and  the  said  London  and 
Birmingham  Railway  Company,  for  themselves,  their  successors  and 
assigns,  thereby  covenanted  with  the  said  West  London  Railway  Com- 
pany, their  successors  and  assigns,  that  they  the  said  London  and  Bir- 
mingham Railway  Company,  their  successors  or  assigns,  would  duly  pay 
or  account  for  to  the  West  London  Railway  Company,  their  successors 
or  assigns,  the  rents  or  sums  of  money  in  the  nature  of  rent,  and  all 
other  moneys  thereby  made  payable  and  agreed  to  be  paid  by  the  Lon- 
don and  Birmingham  Railway  Company,  and  also  would  observe  and 
perform  such  of  the  agreements  in  the  said  indenture  contained,  as  on 
the  part  of  the  London  and  Birmingham  Railway  Company  were  or 
ought  to  be  performed, — as  by  the  said  indenture,  reference  being 
thereunto  had,  would,  among  other  things,  more  fully  and  at  large  appear. 
Averment,  that,  after  the  making  of  the  said  indenture,  and  before  the 
commencement  of  the  suit,  by  an  act  passed  in  the  session  of  parliament 
held  in  the  9th  and  10th  years  of  the  reign  of  Her  present  Majesty, 
intituled  <<  An  Act  to  consolidate  the  London  and  Birmingham,  Grand 
Junction,  and  Manchester  and  Birmingham  Railway  Companies/'  a  cer- 
tain act  therein  recited,  for  incorporating  the  said  London  and  Birming- 
ham Railway  Company,  and  certain  other  acts  therein  also  recited  relat- 
ing to  the  said  company,  and  among  others,  the  said  act  thereinbefore 
first  recited,  were  repealed,  and  the  said  London  and  Birmingham  Rail- 
way Company  was  thereby  dissolved,  and  a  certain  other  company,  to 
wit,  the  Grand  Junction  Railway  Company,  and  the  Manchester  and 
^Q^^^  '^'Birmingham  Railway  Company,  were  thereby  dissolved,  and  the 

-'  several  persons  and  corporations  who  immediately  before  the 
passing  of  the  said  act  were  proprietors  of  shares  and  consolidated  stock 
respectively  in  the  respective  capitals  or  joint-stocks  of  the  said  thereby 
dissolved  companies,  and  their  executors,  administrators,  successors^ 
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•nd  assigns  respectively,  were  incorporated  into  one  company,  by  the 
name  of  The  London  and  North  Western  Railway  Company;  and  it 
was  thereby  provided  that  the  repealing  of  the  said  acts  should  not 
annul  or  in  anywise  prejudice  or  aJfect  any  purchase,  sale,  conveyance, 
grant,  contract,  security,  act,  matter,  or  thing  whatsoever  before  the 
passing  of  the  said  act  made,  done,  committed,  or  executed  under  or  by 
virtue  or  in  pursuance  of  the  said  acts  thereby  repealed,  or  any  of  them, 
but  all  such  purchases,  sales,  conveyances,  grants,  contracts,  securities, 
acts,  matters,  and  things  were  thereby  declared  to  be  as  good,  valid, 
and  effectual  to  all  intents  and  purposes  whatsoever,  as  if  the  said  acts 
had  not  been  repealed;  and  it  was  by  the  said  last-mentioned  act 
enacted,  that,  from  and  immediately  after  the  passing  of  that  act,  the 
aforesaid  London  and  Birmingham,  Grand  Junction,  and  Manchester 
and  Birmingham  Railways,  and  all  other  railways  and  branches  thereof 
respectively,  which  were  vested  in  or  belonged  to  the  said  dissolved 
companies,  or  any  of  them,  immediately  before  the  passing  of  that  act, 
whether  under  the  powers  of  acts  of  parliament,  or  with  the  consent 
of  landowners,  or  otherwise,  and  all  works  attached  thereto,  or  made 
or  provided  for  the  purposes  thereof  respectively,  together  with  all 
stations,  embankments,  drains,  soughs,  tunnels,  arches,  piers,  bridges, 
sluices,  gates,  ways,  roads,  landing-places,  quays,  wharfs,  warehouses, 
houses,  and  other  buildings,  cranes,  weighing-machines,  engines,  rails, 
and  appurtenances  to  the  said  railways,  and  to  all  branches  and  exten- 
sions thereof  belonging,  and  all  lands,  ^tenements,  easements,  r^^non 
rights,  powers,  and  privileges  whatsoever,  and  the  benefit  of  all  '- 
contracts,  agreements,  and  proceedings  in  any  way  relating  thereto,  of 
or  to  which  the  said  dissolved  companies,  or  '9xxj  of  them,  were  seised, 
possessed,  or  entitled,  at  law  or  in  equity,  immediately  before  the  pass- 
ing of  that  act,  should  be  well  and  effectually  vested  in  and  belong  to 
the  company  thereby  incorporated,  for  their  absolute  benefit ;  and  it 
was  by  the  said  act  further  enacted,  that,  where  the  companies  thereby 
dissolved,  or  any  of  them,  were  immediately  before  the  passing  of  that 
act  seised  or  possessed  of,  or  in  anywise  entitled  to,  any  railway,' 
branch,  work,  or  hereditament,  jointly  or  in  common  with  any  company 
or  companies  not  thereby  dissolved,  or  with  any  person  or  persons,  that 
all  such  share,  right,  or  interest  of  and  in  the  same  railway,  branch, 
work,  or  hereditament,  as  was  vested  in  or  belonged  to  the  said  dissolved 
companies,  or  any  of  them,  should,  immediately  after  the  passing  of 
the  said  act,  be  well  and  efficiently  vested  in  and  belong  to  the  London 
and  North  Western  Railway  Company,  in  such  manner  and  quality  of 
estate  or  interest,  and  subject  to  such  obligations  in  respect  of  the  joint 
or  common  ownership  thereof,  as  the  said  dissolved  companies,  or  any 
of  them,  would  have  held  and  been  subject  to  in  case  the  said  act  had  not 
been  passed;  and  it  was  thereby  further  enacted,  that,  from  and  imme- 
diately after  the  passing  of  the  said  act,  all  the  moneys,  goods,  chattels, 


262  W.  L.  RAILWAY  CO.  t;.  L.  &  N.  W.  RAILWAY  CO.    T.  T.  1861. 

steam  and  other  engines,  carriages,  wagons,  trticks,  machines,  ropes,  live 
and  dead  stock,  shares,  bonds,  deeds,  securities,  books,  writings,  maps, 
plans,  and  other  personal  estate  and  effects  of  or  to  which  the  said 
dissolved  companies,  or  any  of  them,  were  possessed  or  entitled,  at 
law  or  in  equity,  immediately  before  the  passing  of  the  said  act, 
should  be  vested  in  and  belong  to  the  company  thereby  incorporated, 
for  their  absolute  benefit,  and  all  persons  and  corporations  who 
*2f)^l  *™™^^^^®^y  before  the  passing  of  the  said  act  owed  any  sum 

-'  of  money  to  the  said  dissolved  companies,  or  to  any  of  them,  or 
to  any  person  on  behalf  of  the  said  dissolved  companies,  or  any  of 
them,  should  pay  the  same,  together  with  all  interest,  if  any,  due  or  to 
accrue  duo  for  the  same,  to  the  company  thereby  incorporated,  and  all 
moneys  which  immediately  before  the  passing  of  the  said  act  were  due 
or  owing  by,  or  recoverable  from,  the  said  dissolved  companies,  or  any 
of  them,  or  for  the  payment  of  which  they  or  any  of  them  were,  or,  but 
for  the  passing  of  the  said  act,  would  have  been,  liable,  should  be  paid, 
with  all  interest,  if  any,  due  or  to  accrue  due  thereon,  by,  or  be  reco- 
verable from,  the  company  thereby  incorporated,  and  all  conveyances, 
contracts,  agreements,  mortgages,  bonds,  covenants,  and  securities 
made  or  entered  into  before  the  passing  of  the  said  act,  to,  with,  or  in 
favour  of,  or  by  or  for  the  said  dissolved  companies,  or  any  of  them,  or 
any  person  on  behalf  of  the  said  dissolved  companies,  or  any  of  them, 
should  be  and  remain  as  good,  valid,  and  effectual  in  favour  of,  against, 
and  with  reference  to,  the  company  thereby  incorporated,  and  might 
be  proceeded  on  and  enforced  in  the  same  manner  to  all  intents  and 
purposes,  as  if  the  same  company  had  been  a  party  to  and  executed 
the  same,  or  had  been  niimed  or  referred  to  therein,  instead  of  the 
persons,  company,  or  party  actually  named  therein  respectively :  That 
the  said  last-mentioned  act  was  passed  on  the  l€th  of  July,  1846: 
That,  after  the  making  of  the  said  indenture,  to  wit,  on  the  day  of 
the  making  thereof,  the  said  London  and  Birmingham  Railway  -Com- 
pany entered  into  and  upon  the  said  demised  premises  under  and  by 
virtue  of  the  said  grant  and  lease  and  demise  thereof,  and  then  became 
and  were  possessed  thereof,  and  continued  so  possessed  thereof  from 
thence  until  the  dissolution  of  the  same  company  as  aforesaid ;  and  that 
*2641  ^^^  ^^^^  London  and  North  Western  Railway  Company,  ^rom 

-'  the  said  dissolution  hitherto,  had  been  and  still  were  possessed 
of  the  said  demised  premises,  with  the  appurtenances,  under  and  by 
virtue  of  the  said  grant,  lease,  and  demise  thereof,  and  of  the  said 
act  of  parliament  last  thereinbefore  mentioned  and  recited:  That, 
although,  from  time  to  time,  and  at  divers  times  after  the  making  of 
the  said  indenture,  and  within  the  several  periods  of  six  calendar 
months  respectively  next  immediately  preceding  the  80th  of  June, 
1846,  and  respectively  next  immediately  preceding  each  Slst  of  De- 
cember and  80th  of  June  after  the  said  SOth  of  June,  1846,  and  before 
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the  commencement  of  this  snit,  the  said  London  and  Birmingham  Bail- 
way  Company  before  the  dissolntion  thereof  as  aforesaid,  and  the  said 
London  and  North  Western  Bailway  Company  since  the  said  dissolution 
and  before  the  commencement  of  this  suit,  did  receive  divers  large  sums 
of  money  in  respect  of  passengers,  goods,  and  other  things  carried 
and  landed  on  the  said  West  London  Bailway,  and  the  lands  and 
appurtenances  thereto  belonging,  amounting  to  a  large  sum,  to  wit, 
20,0002.,  and  that  a  sum  equivalent  to  one-fourth  part  of  the  moneys 
so  received  ought  to  have  been  carried  to  the  credit  of  Ae  said 
West  London  Bailway  Company,  at  the  several  times  and  in  the 
manner  in  the  said  indenture  specified  and  provided;  and  although 
twenty-one  days  after  each  SOth  of  June  aforesaid,  and  after  each 
31st  of  December  aforesaid,  elapsed  before  the  commencement  of  this 
suit,  yet  neither  the  said  London  and  Birmingham  Bailway  Com- 
pany before  the  dissolution  thereof  as  aforesaid,  nor  the  said  London 
and  North  Western  Bailway  Company  since  the  said  dissolution, 
did  or  would,  within  the  said  respective  periods  of  twenty-one  days, 
and  which  el^ed  after  the  making  of  the  said  indenture,  and  before 
the  commencement  of  this  suit,  or  at  any  time  or  times  whatever, 
carry  to  the  credit  of  the  said  West  London  Bailway  Company  r;^265 
*such  a  sum  of  money  as  was  equivalent  to  one  fourth  part  of  ^ 
the  gross  sums  so  received  by  them  respectively  as  aforesaid  during 
the  respective  periods  of  six  ciJendar  months  next  immediately  preced- 
ing each  such  SOth  of  June  and  81st  of  December  respectively,  or  any 
part  of  such  sum,  but  wholly  made  default  therein,  contrary  to  the  said 
covenant  of  the  said  London  and  North  Western  Bailway  Company  in 
that  behalf:  That,  although,  from  time  to  time  after  the  making  of  the 
said  indenture,  and  within  the  several  periods  of  six  calendar  months 
respectively  next  immediately  preceding  the  SOth  of  June,  1846,  and 
each  81st  of  December  and  SOth  of  June  after  the  said  SOth  of  June, 
1846,  and  before  the  commencement  of  this  suit,  the  said  London  and 
Birmingham  Bailway  Company  before  the  dissolution  thereof  as  afore- 
said, and  the  said  London  and  North  Western  Bailway  Company  after 
such  dissolntion,  and  before  the  commencement  of  this  suit,  did  receive 
divers  large  sums  of  money  for  and  in  respect  of  rates,  tolls,  and  duties 
for  the  use  of  the  said  railway  and  appurtenances,  from  persons  pro- 
viding their  own  locomotive  or  other  moving  power,  or  carriages,  and, 
daring  those  periods  respectively,  the  net  profits  arising  from  such  tolls, 
rates,  and  duties  derived  to  and  earned  by  the  said  London  and  Bir- 
mingham Bailway  Company  before  the  dissolution  thereof,  and  the  said 
London  and  North  Western  Bailway  Company  since  the  said  dissolution, 
amounted  to  a  large  sum,  to  wit,  the  sum  of  10002.  in  each  of  such 
periods,  and  the  period  of  twenty-one  days  after  each  such  SOth  of  June 
aforesaid,  and  each  such  Slst  of  December  aforesaid,  elapsed  before  the 
commencement  of  this  suit ;  yet  the  said  London  and  Birmingham 
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Railway  Company  before  the  said  dissolution  thereof,  and  the  said  Lon- 
don  and  North  Western  Railway  Company  since  the  said  dissolatbn, 
did  not  nor  would  within*  the  said  respective  periods  of  twenty-one  days, 
Main  <^^d  which  elapsed  '''after  the  making  of  the  said  indenture  and 

-'  before  the  commencement  of  this  suit,  or  at  any  time  or  times, 
carry  to  the  credit  of  the  said  West  London  Railway  Company  such  a 
sum  of  money  as  was  equivalent  to  one*half  of  the  said  net  profits  so 
arising  from  the  said  rates,  tolls,  and  duties  as  aforesaid,  or  any  part 
of  such  sum,  but  therein  wholly  made'  default,  contrary  to  the  covenant 
of  the  said  London  and  Birmingham  Railway  Company  in  that  behalf: 
That,  although,  from  time  to  time,  and  at  divers  times  after  the  making 
of  the  said  indenture,  and  before  the  commencement  of  this  suit,  and 
within  the  several  periods  of  six  calendar  months  next  before  each  80th 
of  June  and  31st  of  December  in  every  year  during  the  continuance  of 
the  said  lease,  the  said  London  and  Birmingham  Railway  Company 
before  the  dissolution  thereof  as  aforesaid,  and  the  said  London  and 
North  Western  Railway  Company  since  the  dissolution,  and  before  the 
commencement  of  this  suit,  did  receive  divers  large  sums  of  money  on 
account  of  passengers,  goods,  and  other  things  carried  and  landed  on 
the  said  West  London  Railway  and  the  appurtenances  thereto  belong- 
ing, and  also  divers  large  sums  of  money  on  account  of  rates,  toUs,  and 
duties  for  the  use  of  the  said  railway  and  appurtenances,  from  persons 
providing  their  own  locomotive  and  other  moving  power,  or  carriages, 
and  fourteen  days  after  each  of  the. said  days  also  elapsed  before  the 
commencement  of  this  suit;  yet  the  said  London  and  Birmingham 
Railway  Company  before  the  said  dissolution  thereof,  nor  the  said 
London  and  North  Western  Railway  Company  since  such  dissolution, 
did  not  nor  would  at  any  time  within  fourteen  days  after  each  such 
80th  of  June  and  each  such  81st  of  December  aforesaid,  and  which 
elapsed  after  the  making  of  the  said  indenture  and  before  the  commence- 
ment of  this  suit,  or  at  any  other  time  or  times,  deliver,  or  cause  to  be 
delivered,  in  the  manner  by  the  said  indenture  in  that  behalf  provided, 
*26T1  *^^  ^^^  secretary  or  chairman  for  the  time  being  of  the  directors 

^  of  the  said  West  London  Railway  Company,  any  statement  in 
writing,  under  the  hand  of  the  secretary  for  the  time  being  of  the  said 
London  and  Birmingham  Railway  Company  before  its  dissolution,  or  of  the 
said  Lopdon  and  North  Western  Railway  Company  since  such  dissolu- 
tion, of  the  gross  amount  of  such  last-mentioned  receipts  for  and  during 
the  respective  periods  of  six  calendar  months  next  preceding  such  days, 
to  wit,  each  such  80th  of  June  and  each  such  Slst  of  December 
respectively,  but  therein  wholly  made  default,  contrary  to  the  said 
covenant  of  the  said  London  and  Birmingham  Railway  Company  in 
that  behalf:  That,  although  the  plainti£fs  had  always  discharged  all 
debts  and  liabilities  which  they  were  subject  to,  and  had  indemnified 
the  said  London  and  Birmingham  Railway  Company  before  the  said 
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dissolution  thereof,  and  tke  defendants  since  the  said  dissolution  hitherto, 
against  all  such  debts  and  liabilities,  and  against  all  such  actions,  suits, 
eosts,  charges,  damages,  and  expenses  in  respect  of  all  or  any  such 
debts  and  liabilities ;  and  although  neither  the  said  London  and  Bir- 
mingham Railway  Company  before  the  said  dissolution,  or  the  said 
London  and  North  Western  Railway  Company  since  the  said  dissolution, 
had  paid  any  debts  or  liabilities  of  the  plaintiffs,  or  satisfied  any  judg- 
ments against  the  plaintiffs,  or  any  costs,  charges,  or  expenses  connected 
with  any  such  debt,  liability,  or  judgment,  or  had  applied  any  rent 
which  they  or  either  of  them  were  otherwise  from  time  to  time  liable 
to  carry  to  the  credit  of  the  plaint]&,  in  or  towards  discharge  of  any 
such  debts  or  liabilities  so  paid,  or  the  costs,  charges,  or  expenses  con- 
nected therewith ;  and  although  the  said  London  and  North  Western 
Railway  Company  since  the  said  dissolution  had  froih  time  to  time,  and 
on  dirers  days  since  the  said  dissolution,  and  before  the  commencement 
%{ this  suit,  carried  to  the  credit  of  the  said  West  "^London  Rail-  r^eof^o 
way  Company  dirers  sums  of  money  which  respectively  consti-  ^ 
tuted  one-fourth  part  of  the  gross  amount  of  receipts  for  the  respective 
periods  of  six  calendar  months  before  the  80th  of  June  and  the  31st 
of  December  in  each  year  since  the  said  dissolution  and  before  the 
commencement  of  this  suit,  on  account  of  passengers,  goods,  and  other 
things  carried  over  and  landed  on  any  part  of  the  said  West  London 
Railway,  and  the  appurtenances  thereto  belonging,  and  sums  constituting 
<aie-half  of  the  net  profits  arising  from  the  rates,  tolls,  and  duties 
received  for  the  use  of  the  same  respectively  from  persons  providing 
thmr  own  locomotive  or  other  moving  power,  or  carriages ;  yet  the  said 
London  and  North  Western  Railway  Company  did  not  nor  would,  on 
the  said  days  respectively  on  which  the  said  sums  respectively  were  so 
carried  to  the  credit  of  the  said  West  London  Railway  Company,  or 
at  any  time  before  or  since,  pay  over  to  the  said  West  London  Railway 
Clompany  the  said  moneys  respectively,  or  either  of  them,  or  any  part 
thereof,  but  had  therein  wholly  failed  and  made  default,  contrary  to 
the  said  covenant  of  the  said  London  and  Birmingham  Railway  Com* 
pany  in  that  behalf:  That,  although  from  time  to  time,  and  on  divers 
days  and  times  after  the  dissolution  of  the  said  London  and  Birmingham 
Railway  Company,  and  before  the  commencement  of  this  suit,  the  said 
London  and  North  Western  Railway  Company  let  and  demised  certain 
portions  of  the  land  by  the  said  indenture  demised,  for  warehouses  and 
otherwise,  such  warehouses  not  being  warehouses  built  on  any  part  of  the 
said  land  thereby  demised,  by  the  said  London  and  Birmingham  Railway 
Company,  or  by  the  said  London  and  North  Western  Railway  Company, 
and  derived  and  received  from  such  lettings  respectively,  divers  rents, 
amounting  in  the  whole  to  1000/. ;  yet  the  said  London  and  North  West- 
em  Railway  Company  bad  not  paid  to  the  said  West  London  Railway 
TOL.  XI. — 25  R 
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*9fiQl  ^Company  one  half  of  Buch  rents,  or  any  money  whatever  for  or  in 
-'  respect  of  such  rents,  but  had  therein  wholly  made  default,  con- 
trary to  the  covenant  of  the  said  London  and  Birmingham  Railway  Com- 
pany in  that  behalf:  That  the  said  London  and  Birmingham  Railway 
Company  before  the  said  dissolution,  and  the  said  London  and  North 
Western  Railway  Company  since  the  said  dissolution  and  before  the 
commencement  of  this  suit,  did  not  nor  would,  at  their  own  expense, 
efficiently  work  the  said  railway  and  toorks  so  as  aforesaid  demised,  or 
any  of  them,  and,  from  the  time  of  the  making  of  the  said  indenture, 
the  said  London  and  Birmingham  Railway  Company  before  the  said  dis- 
solution, and  the  said  London  and  North  Western  Railway  Company 
ever  since  until  the  commencement  of  this  suit,  had  refused  and  wholly 
neglected  so  to  do,  and  thereby  the  said  West  London  Railway  Company 
were  damaged,  an*d  sustained  loss  by  reason  of  there  not  being  carried 
to  their  credit  and  paid  to  them  divers  sums  and  proportions  of  receipts 
and  profits,  to  wit,  one  fourth  part  of  gross  receipts  as  aforesaid,  ancl 
half  of  such  net  profits  as  aforesaid,  to  which  sums  and  proportions  of 
receipts  and  profits,  amounting,  to  wit,  to  20,0002.,  the  said  West  Lon- 
don Railway  Company  would,  but  for  the  premises  in  that  breach  men- 
tioned, have  been  entitled,  under  the  provisions  of  the  said  indenture, 
to  have  had  carried  to  their  credit  and  paid  over  to  them  from  time  to 
time  before  the  commencement  of  this  suit,  and  which  had  never  been 
carried  to  their  credit  or  paid  to  them,  and  which  they  had,  by  reason 
of  the  premises,  lost,  and  against  which  loss,  or  any  part  thereof,  the 
said  London  and  Birmingham  Railway  Company,  or  the  defendants,  had 
never  indemnified  the  plaintiffs,  contrary  to  the  covenant  of  the  said 
London  and  Birmingham  Railway  Company,  in  that  behalf:  And  that, 
by  reason  of  the  premises  aforesaid,  the  said  West  London  Railway 
^2701  ^^™P^^y  ^^^  sustained  great  *1obs,  and  had  been  damnified,  to 
-'  wit,  to  the  amount  of  20,000/.,  wherefore  the  said  West  London 
Railway  Company  said  that  the  said  London  and  Birmingham  Railway 
Company  and  the  said  Loixdon  and  North  Western  Railway  Company 
respectively  had  not  kept  the  said  several  covenants  of  the  said  London 
and  Birmingham  Railway  Company  in  the  said  indenture  contained,  but 
had  therein  respectively  made  default,  &c. 

The  defendants,  after  setting  out  the  indenture  upon  oyer,  demurred 
specially  to  the  first,  second,  and  fourth  breaches  (letting  judgment  go 
by  default  as  to  the  third  and  fifth  breaches) ;  and,  as  to  the  sixth  breach, 
pleaded,  that  the  said  London  and  Birmingham  Railway  Company,  from 
the  time  of  the  makmg  of  the  said  indenture  until  the  said  dissolution, 
at  their  own  expense,  and  the  defendants  from  the  time  of  such  dissolu- 
tion to  the  commencement  of  this  suit,  at  their  own  expense,  did  effi^ 
eiently  work  the  said  railway  and  works  according  to  the  said  covenant 
in  that  behalf,— concluding  to  the  country.     Issue  thereon. 

The  indenture,  as  set  out  upon  oyer,  was  as  follows :  <<Thi8  indenture, 
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made  the  10th  day  of  March,  1846,  between  the  West  London  Railway 
Company  of  the  one  part,  and  the  London  and  Birmingham  Railway 
Company  of  the  other  part :  Whereas,  an  act  was  passed  in  the  9th  year 
of  the  reign  of  Qneen  Victoria,  intituled  <  An  act  for  enabling  the  Lon- 
don and  Birmingham  Railway  Company  to  take  a  lease  of  the  West  Lon- 
don Railway,'  whereby  it  was  enacted  that  it  should  be  lawfal  for  the  West 
London  Railway  Company,  by  and  with  the  consent  of  a  general  meeting ' 
of  the  proprietors  of  the  company,  specially  convened  for  the  purpose,  to 
demise  or  lease  to  the  London  and  Birmingham  Railway  Company,  for  any 
term  not  exceeding  nine  hundred  and  ninety-nine  years,  the  West  London 
Railway,  as  authorized  to  be  constructed  under  the  powers  of  their  acts, 
^hich  are  seyerally  recited  in  the  act  now  in  recital,  and  all  rif^^n-i 
Btations,  wharfs,  lands,  buildings,  and  appurtenances  belonging  ^ 
thereto,  or  held,  used,  or  enjoyed  therewith,  and  all  their  rights,  powers, 
and  privileges  in  relation  thereto ;  and  that  it  should  be  lawful  for  the 
London  and  Birmingham  Railway  Company  to  accept  and  take  such 
lease,  and  to  use,  exercise,  and  enjoy  all  such  powers,  rights,  and  privir 
leges  as  aforesaid,  subject  to  the  provisions  of  the  act  now  in  recital, 
and  to  the  performance  of  the  conditions  to  be  contained  in  such  lease ; 
and  it  was  enacted  that  any  agreement  which  migbt  have  theretofore 
been  entered  into  between  the  said  two  companies  with  reference  to  the 
granting  or  acceptance  of  any  such  lease,  or  the  terms  or  conditions 
thereof,  should,  if  the  same  were  consistent  with  the  provisions  of  the 
act  now  in  recital,  be  as  valid  and  binding  on  the  said  two  companies 
respectively  as  though  the  same  had  been  entered  into  under  the  pro- 
visions of  the  act  now  recited :  And  whereas,  at  a  special  general  meeting 
of  the  proprietors  of  the  West  London  Railway  Company,  held  at  their 
offices  in  Abchurch  Lane,  on  the  3d  of  September  now  last,  a  resolution 
was  passed  whereby  such  general  meeting  of  proprietors  consented  to 
the  West  London  Railway,  with  the  appurtenances,  being  demised  in 
manner  hereinafter  expressed:  Now,  this  indenture  witnesseth,  that, 
in  consideration  of  60,000Z.  paid  by  the  London  and  Birmingham  Rail- 
way Company  to  or  on  account  of  the  West  London  Railway  Company, 
upon  or  before  the  execution  of  these  presents,  as  the  West  London 
Railway  Company  do  hereby  acknowledge,  and  of  and  from  the  same, 
and  every  part  thereof,  do  acquit,  release,  and  discharge  the  London 
and  Birmingham  Railway  Company,  their  successors  and  assigns ;  and 
also  in  consideration  of  the  yearly  rents  or  sums  of  money,  covenants, 
and  conditions  hereinafter  respectively  reserved  and  contained,  and  by 
the  London  and  Birmingham  Railway  *Company,  their  successors  r^toyo 
and  assigns,  to  be  respectively  paid  or  accounted  for,  observed,  ^ 
and  performed,  the  West  London  Railway  Company,  in  pursuance  of 
the  power  hereinbefore  recited,  and  of  every  other  power  hereunto 
enabling  them,  do  grant,  demise,  and  lease  unto  the  London  and  Bir- 
mingham Railway  Company,  the  West  London  Railway,  as  authorized 
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to  be  conBtrncted  under  the  powers  of  the  said  acts  recited  in  the  said 
recited  act,  and  all  stations,  wharfs,  buildings,  and  appurtenanoes  thereto 
belonging,  or  held,  used,  or  enjoyed  therewith,  and  the  rates  and  tolls 
payable  in  respect  thereof,  together  with  all  the  rightij  powere,  arid  pri- 
wleges  of  the  West  London  Railway  Company  in  relation  thereto ;  and 
also  all  that  piece  or  parcel  of  land  situate  and  being  on  the  north  and 
west  sides  of  the  basin  of  the  Kensington  Canal,  in  the  parish  of  St. 
Mary  Abbotts,  Kensington,  in  the  county  of  Middlesex,  and  purchased 
by  the  West  London  Railway  Company  from  the  Kensington  Canal 
Company,  with  all  ways,  rights,  and  appurtenances  to  the  last-mentioned 
premises  belonging ;  and  the  rails,  erections,  wharfs,  and  other  conve* 
niences  on  such  last-mentioned  land  (subject  to  the  provision  respecting 
the  use  and  enjoyment  of  such  last-mentioned  land,  and  the  rails,  erec- 
tions, and  conveniences  thereon,  by  the  West  London  Railway  Com- 
pany, hereinafter  contained) ;  and  also  all  those  the  several  pieces  or 
parcels  of  land  belonging  and  adjoining,  or  situate  near,  the  said  West 
London  Railway,  and  purchased  by  the  said  West  London  Railway 
Company,  and  now  used  or  required  for  the  purpose  thereof;  all 
which  said  railway,  lands,  and  hereditaments  hereby  demised,  are  more 
particularly  described  in  the  map  or  plan  annexed  to  these  presents, 
the  same  being  coloured  red ;  and  also  the  free  and  uninterrupted  use 
of  the  Kensington  Canal  for  the  purposes  of  the  traffic  of  the  London 
and  Birmmgham  Railway  Company  on  the  West  London  Railway, 
^oiTo-i  ^(subject  to  the  payment  of  such  rates  and  tolls  as  hereinafter 
^  mentioned  with  respect  to  the  use  of  the  said  canal) ;  and  also 
such  right  of  drainage  as  the  West  London  Railway  Company  lawfully 
can  or  may  grant,  into  the  said  canal,  for  the  purposes  of  the  West 
London  Railway,  and  also  of  any  new  line  of  railway  which  may  be 
formed  for  the  purpose  of  extending  the  West  London  Railway  to  the 
river  Thames, — To  have,  hold,  exercise,  and  enjoy  the  railway  and 
other  works,  lands,  and  premises  hereby  granted  and  demised,  or  intend- 
ed so  to  be,  and  the  said  powers  and  privileges  hereby  granted  and 
demised  (subject  as  aforesaid),  unto  and  by  the  London  and  Birmingham 
Railway  Company,  their  successors  and  assigns,  free  from  all  encum- 
brances, for  the  term  of  nine  hundred  and  ninety-nine  years,  to  be 
computed  from  the  11th  of  March,  1845,  subject  to  the  London  and 
Birmingham  Railway  Company,  their  successors  or  assigns,  accounting 
for  or  paying,  as  the  case  may  be,  under  the  provisions  hereinafter  con- 
tained, to  the  West  London  Railway  Company,  their  successors  or 
assigns,  during  the  said  term,  such  annual  or  other  sum  or  sums  of 
money  as  under  the  provisions  hereinafter  contained  shall  for  the  time 
being  be  payable :  And  it  is  agreed,  that,  during  the  continuance  of 
this  lease,  the  London  and  Birmingham  Railway  Company  shall,  within 
twenty-one  days  after  the  SOth  of  June  and  the  81st  of  December  in 
every  year,  carry  to  the  credit  of  the  West  London  Railway  Company 
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Bach  a  sum  of  money  as  shall  be  equivalent  to  one  fourth  part  of  the 
gross  sums  received  by  the  London  and  Birmingham  Railway  Company 
during  the  period  of  six  calendar  months  next  immediately  preceding 
the  said  80th  of  June  and  the  Slst  of  December,  in  respect  of  passen* 
gerSy  goods,  and  other  things  carried  or  landed  on  the  West  London 
Railway,  or  the  lands  and  appurtenances  thereto  belonging,  or  on  or 
over  any  alterations  or  improvements  in  any  of  the  premises  hereby 
demised,  *or  in  lieu  of,  or  by  way  of  substitution  for,  any  part  r^n^A 
thereof,  and  also  such  sum  of  money  as  shall  be  equivalent  to  '- 
one-half  of  the  net  profits  arising  from  the  rates,  tolls,  and  duties  to 
be  received  for  the  use  of  the  same  respectively  from  persons  providing 
their  own  locomotive  or  other  moving  power,  or  carriages :  And  it  is 
hereby  agreed  and  declared  between  and  by  the  companies  parties 
hereto,  as  follows, — ^that  the  London  and  Birmingham  Railway  Com* 
pany  shall,  within  fourteen  days  after  each  30th  of  June  and  Slst  of 
December  in  every  year  during  the  continuance  of  this  lease,  cause  to 
be  delivered  to  the  secretary  or  chairman  for  the  time  being  of  the 
directors  of  the  West  London  Railway  Company  a  statement  in  writing 
under  the  hand  of  the  secretary  for  the  time  being  of  the  London  and 
Birmingham  Railway  Company  of  the  gross  amount  of  the  receipts  for 
the  previous  period  of  six  calendar  months  on  account  of  all  passen- 
gers, goods,  and  other  things  carried  or  landed  on  any  part  of  the  West 
London  Railway,  or  any  railway  or  works  to  be  made  in  lieu  thereof, 
or  the  appurtenances  thereunto  belonging,  and  on  account  of  any  rates, 
tolls,  and  duties  in  respect  of  the  said  railway  and  other  works  and 
improvements  in  lieu  thereof,  such  statement  to  be  delivered  to  such 
chairman  or  secretary  in  person,  or  left  at  the  office  for  the  time  being 
of  the  West  London  Railway  Company,  or  at  the  residence,  or  last- 
known  residence  in  England  of  such  chairman  or  secretary,  or  of  any 
person  who  shall  last  have  acted  in  either  of  those  capacities ; — that 
the  rates  and  tolls  payable  in  respect  of  passengers,  and  of  parcels  and 
small  packages,  and  goods,  and  other  things  conveyed  upon  the  West 
London  Railway,  or  upon  any  railway  or  works  to  be  made  in  lieu  of 
or  substitution  for  any  part  thereof,  shall,  as  between  the  companies 
parties  hereto,  be  credited  and  accounted  for  by  the  London  and  Bir- 
mingham Railway  Company  as  follows,  that  is  to  say,  in  respect  of 
^passengers,  parcels,  and  small  packages,  at  the  rate  of*  50  per  r^nnK 
cent,  more  than  the  rates  and  tolls  charged  in  respect  of  passen-  *- 
gers,  parcels,  and  small  packages  carried  upon  the  main  line  of  the 
London  and  Birmingham  Railway  for  similar  distances,  and,  in  respect 
of  goods  and  other  things,  at  the  rate  of  50  per  cent,  per  ton  per  mile 
more  than  the  rates  and  tolls  charged  in  respect  of  goods  and  other 
things  carried  upon  the  main  line  of  the  London  and  Birmingham  Rail* 
way  for  similar  distances,  whether  such  increased  rates  or  tolls  shall  or 
shall  not  be  charged  by  the  London  and  Birmingham  Rail^nray  Company 
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in  respect  of  the  said  passengers,  parcels,  small  packages,  goods,  and 
other  things  conveyed  on  or  along  the  West  London  Railway,  or  any 
part  thereof,  or  upon  any  railway  or  works  to  be  made  in  lieu  of  or 
substitution  for  any  part  thereof;  and,  further,  that  the  London  and 
Birmingham  Railway  Company  shall  and  will,  upon  the  written  request 
of  the  directors  for  the  time  being  of  the  West  London  Railway  Com* 
pany,  or  any  two  of  them,  verify  such  statement,  by  showing,  at  the 
office  of  the  London  and  Birmingham  Railway  Company,  to  the  secretary 
for  the  time  being  of  the  West  London  Railway  Company,  or  such  other 
person  as  may  from  time  to  time  be  named  for  that  purpose  by  the  said 
directors,  or  any  two  of  them,  and  allowing  to  such  secretary  or  other 
person  full  and  uninterrupted  examination  of  the  books  of  account  from 
which  the  several  particulars  aforesaid  shall  have  been  taken :  that  the 
money  which  from  time  to  time  shall  constitute  one-fourth  part  of  such 
gross  receipts,  and  one-half  of  such  net  profits,  as  aforesaid,  as  the  case 
may  be,  shall,  subject  to  the  provisions  following,  be  paid  over  by  the 
London  and  Birmingham  Railway  Company  to  the  West  London  Rail* 
way  Company,  on  the  days  on  which  the  same  shall  be  so  carried  to 
their  credit  as  aforesaid:  that  the  West  London  Railway  Company 
*shall  discharge  all  such  debts  and  liabilities  as  they  are  or  shall 
be  subject  to,  and  indemnify  the  London  and  Birmingham  Rail- 
way Company  against  such  debts  and  liabilities,  and  against  all  actions, 
suits,  costs,  charges,  damages,  and  expenses  in  respect  of  all  or  any 
such  debts  and  liabilities ;  and,  in  case  the  London  and  Birmingham 
Railway  Company  shall  deem  it  expedient  to  pay  any  of  the  debts  and 
liabilities  of  the  West  London  Railway  Company,  admitted  by  the  last- 
mentioned  company  to  be  valid  and  subsisting,  or  any  judgment-debts 
of  the  said  company  not  the  subject  of  any  proceeding  to  set  such  pro- 
ceedings aside,  the  London  and  Birmingham  Railway  Company  shall 
be  at  liberty  so  to  do,  and  to  apply  the  rent  which  they  from  time  to 
time  shall  be  liable  to  carry  to  the  credit  of  the  West  London  Railway 
Company  in  or  towards  discharge  of  the  debts  and  liabilities  so  paid, 
and  the  costs,  charges,  and  expenses  connected  therewith,  until  the  same 
respectively  shall  be  liquidated:  that  the  London  and  Birmingham 
Railway  Company  shall,  at  their  own  expense,  during  the  continuance 
of  this  lease,  efficiently  work  and  repair  the  railway  and  works  hereby 
demised^  and  indemnify  the  West  London  Railway  Company  against  all 
liabilities,  loss,  charges  and  expenses,  claims  and  demands  whatsoever, 
incurred  or  sustained  in  consequence  of  any  want  of  repair,  or  in  conse- 
quence of  not  working,  or  in  any  manner  connected  with  the  working  of  the 
same  railway  and  works ;  but  the  West  London  Railway  Company  shall 
have  no  control  whatever  over  the  working  or  management  by  the  London 
and  Birmingham  Railway  Company  of  the  West  London  Railway  or 
works ;  and  that  the  London  and  Birmingham  Railway  Company  shall  and 
will  pay  and  discharge  all  rates,  taxes,  assessments,  and  other  outgoinga 
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wbich  now  are,  or  shall  or  may  be,  taxed,  rated,  charged,  assessed,  or 
imposed  upon  the  premises  hereby  demised,  or  upon  any  part  thereof,  but 
not  ^including  rates,  taxes,  assessments,  or  outgoings  in  respect  rM^rn 
of  the  Kensington  Canal :  that,  in  the  event  of  the  London  and  ^ 
Birmingham  Railway  Company  making  any  alterations  or  improvements 
in  the  railway,  or  the  works  connected  therewith,  hereby  demised,  or 
any  additional,  new,  or  other  railway  or  works  in  lieu  of  or  in  substitu- 
tion for  all  or  any  part  of  those  included  in  this  demise,  the  costs  of 
such  alterations,  improvements,  or  additional,  new,  or  other  railway  or 
works,  shall  be  paid  exclusively  by  the  London  and  Birmingham  Rail- 
way Company,  but  the  West  London  Railway  Company  shall  have  the 
same  shares  and  interests  in  the  rates,  tolls,  and  duties  payable  for  the 
transport  of  passengers,  goods,  and  other  things  over  or  along  such 
altered,  improved,  additional,  new,  or  other  railway  or  works,  and  such 
rates,  tolls,  and  duties  shall  respectively  receive  the  same  augmentation 
of  50  per  cent,  as  if  such  altered,  improved,  additional,  new,  or  other 
railway  or  works  had  formed  part  of  the  premises  hereby  demised :  that 
the  West  London  Railway  Company  shall  be  entitled  to  receive  from 
the  London  and  Birmingham  Railway  Company  one-half  of  any  rents 
derivable  or  receivable  from  the  letting  of  any  part  of  the  land  hereby 
demised,  for  warehouses  or  otherwise,  or  from  warehouses  built  on  any 
part  of  the  land  hereby  demised,  by  the  London  and  Birmingham  Rail- 
way Company,  and  let  out  by  them,  after  deducting,  in  the  latter  case, 
7^  per  cent,  on  the  outlay :  that  the  West  London  Railway  Company 
shall  have  the  free,  gratuitous,  and  uninterrupted  use  of  the  land  on  the 
west  and  north  sides  of  the  Kensington  Canal  Basin  hereinbefore 
described  as  purchased  by  them  from  the  Kensington  Canal  Company, 
and  to  receive  for  their  own  use  the  sums  of  money  from  time  to  time 
payable  for  the  wharfage  of  goods  thereon  (except  upon  such  goods  or 
merchandises  as  shall  be  conveyed  upon  the  West  London  Railway,  or 
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thereof),  and  also  the  free,  gratuitous,  and  uninterrupted  use  of 
the  rails,  erections,  or  other  conveniences  on  such  land,  for  all  purposes 
connected  with  or  necessary  to  the  shipment  and  landing  of  goods  to 
and  from  the  said  basin,  and  otherwise  in  the  necessary  use  of  the  said 
canal  and  basin,  and  also  for  the  use  and  enjoyment  of  the  adjoining 
land  of  the  West  London  Railway  Company :  that  the  rates  and  tolls 
to  be  paid  by  the  London  and  Birmingham  Railway  Company  in  respect 
of  the  free  and  uninterrupted  use  of  the  Kensington  Canal  for  the  pur- 
poses of  their  traffic  as  hereinbefore  expressed,  shall  be  such  reasonable 
rates  and  tolls  as  shall  be  agreed  upon  between  the  said  companies,  or, 
in  case  of  dispute,  be  fixed,  on  the  application  of  either  of  such  com- 
panies, by  the  board  of  trade,  or  some  person  to  be  appointed  by  them ; 
and  such  rates  and  tolls  shall  be  carried  to  the  credit  of  the  West  Lon. 
don  Railway  Company,  at  the  same  times  as  other  moneys  ought  pur- 
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Buant  to  this  agreement  to  be  carried  to  their  credit :  And  the  London 
and  Birmingham  Railway  Oompanj,  for  themselres,  their  successors  and 
assigns,  hereby  covenant  with  the  West  London  Railway  Company,  their 
successors  and  assigns,  that  they  the  said  London  and  Birmingham  Rail- 
way Company,  their  successors  and  assigns,  will  duly  pay  or  account 
for  to  the  West  London  Railway  Company,  their  successors  or  assigns, 
the  rents,  or  sums  of  money  in  the  nature  of  rent,  and  all  other  moneys 
hereby  made  payable,  and  agreed  to  be  paid  by  the  London  and  Bir- 
mingham Railway  Company,  and  will  also  observe  and  perform  such  of 
the  agreements  hereinbefore  contained  as  on  the  part  of  the  London 
and  Birmingham  Railway  Company  are  or  ought  to  be  performed :  And 
the  West  London  Railway  Company,  for  themselves,  their  successors 
and  assigns,  hereby  covenant  with  the  London  and  Birmingham  Rail- 
way Company,  their  successors  and  assigns,  that  the  West  London 
4<27<)1  "^^^^"^^7   Company,   their  successors   and  assigns,  will  duly 

^  observe  and  perform  such  of  the  agreements  hereinbefore  con- 
tained as  on  the  part  of  the  West  London  Railway  Company  are  or 
ought  to  be  performed ;  and.  further,  that,  the  London  and  Birmingham 
Railway  Company  paying  and  accounting  for  the  said  rents,  or  sums 
of  money  in  the  nature  of  rent,  and  other  moneys  hereby  made  payable 
and  agreed  to  be  paid  by  them,  it  shall  be  lawful  for  them  peaceably  to 
enter  upon,  hold,  occupy,  receive,  exercise,  and  enjoy  the  railway,  works, 
lands,  tenements,  tolls,  rates,  powers,  privileges,  and  other  the  premises 
hereby  granted  and  demised,  or  intended  so  to  be,  for  their  own  use 
and  benefit  for  and  during  the  term  hereinbefore  specified,  subject 
nevertheless  to  the  agreements  hereinbefore  contained,  without  any  let, 
suit,  trouble,  denial,  interruption,  or  disturbance  of  or  by  the  West 
London  Railway  Company,  or  any  other  company,  or  any  person  or 
persons ;  and  that  free  from,  or  by  the  West  London  Railway  Company, 
their  successors  or  assigns,  kept  indemnified  from  and  against,  all  former 
and  other  estates,  rights,  titles,  charges,  and  encumbrances,  created 
or  occasioned  by  the  West  London  Railway  Company,  or  any  other 
company,  or  any  person  or  persons :  and  also  that  the  West  London 
Railway  Company,  their  successors  and  assigns,  and  all  persons  having 
or  rightfully  claiming,  or  who  shall  or  may  have  or  rightfully  claim,  any 
estate,  right,  title,  or  interest  to  or  in  the  premises  hereby  demised,  or 
any  of  them,  will  at  any  time  or  times,  at  the  request  and  costs  of  the 
London  and  Birmingham  Railway  Company,  make,  do,  or  execute  every 
such  act,  deed,  or  assurance  for  more  effectually  demising  the  railway, 
works,  and  premises  hereby  demised,  or  intended  so  to  be,  or  any  part 
thereof,  unto  the  said  London  and  Birmingham  Railway  Company,  their 
successors  and  assigns,  for  the  residue  which  shall  be  then  unexpired  of 
the  said  term  of  nine  hundred  and  ninety-nine  years  expressed  to 
^ooA-i  ^e  hereby  granted  therein,  according  to  the  true  intent  and 

-'  meaning  of  these  presents,  as  by  the  London  and  Birmingham 
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Bailway  Company,  their  successors  and  assigns,  or  their  or  any  of  their 
counsel,  shall  be  reasonably  advised  and  required,  and  as  shall  be 
tender^  to  be  done  or  executed.     In  witness,"  &c. 

The  cause  was  tried  before  Jsnvis,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  term.    The  facts  were  as  follows : — 

A  company  called  the  Kensington  Canal  Company  was  in  the  year 
1824  incorporated  by  an  act  of  5  0.  4,  c.  Ixv.,  amended  by  7  O.  4,  c. 
XGvi.,  <<  for  widening,  deepening,  enlarging,  and  making  navigable  a 
certain  creek  called  Counter's  Creek,  from  or  near  Counter's  Bridge, 
on  the  road  from  London  to  Hammersmith,  to  the  river  Thames,  in  the 
county  of  Middlesex,  and  for  maintaining  the  same." 

In  the  year  1884,  the  now  Great  Western  Railway  Company  applied 
(unsuccessfully)  to  parliament  for  an  act  to  empower  them  to  make  a 
railway  from  London  to  Beading,  and  from  Bath  to  Bristol.  At  that 
time  it  was  proposed  by  the  projected  company  that  their  London 
terminus  for  passenger  traffic  should  be  at  Brompton,  and  for  goods 
traffic  at  the  basin  of  the  Kensington  Canal.  This  scheme  was 
abandoned ;  and  in  1885,  the  Great  Western  Railway  Company  obtained 
their  act  of  incorporation,  5  &  6  W.  4,  c.  cvii.,  by  which  they  were 
empowered  to  make  their  railway,  not  to  the  present  terminus  at  Pad- 
dington,  but  terminating  by  a  junction  with  the  London  and  Birming- 
ham Bailway  in  a  field  between  the  Paddington  Canal  and  the  turnpike- 
road  leading  from  London  to  Harrow,  near  a  place  called  Holsden  or 
Harlesden  Green, — ^the  intention  of  both  the  Great  Western  and  the 
London  and  Birmingham  companies  (the  latter  of  whom  had  previously 
obtained  their  act  of  incorporation,  8  &  4  W.  4,  c.  xxxvi.)  being  at 
that  time  to  *have  but  one  line  from  the  point  of  junction,  and  r+oo-i 
to  have  their  London  stations  in  common.  "- 

In  the  year  1886,  the  plaintiffs  obtained  their  act  of  incorporation^ 
6  W.  4,  c.  Ixxix.,  intituled  <<  An  act  for  making  a  railway  from  the 
baain  of  the  Kensington  Canal,  at  Kensington,  to  join  the  London  and 
Birmingham  and  Great  Western  railways  at  or  near  Holsden  Green,  in 
the  county  of  Middlesex,  and  to  be  called  The  Birmingham,  Bristol,  and 
Thames  Junction  Railway."  By  this  act,  the  company  were  empowered 
to  purchase  the  Kensington  Canal  for  86,000Z.,  of  which  sum  10,0002. 
was  to  be  paid  in  cash,  and  26,000{.  by  shares  to  that  amount  in  the 
railway,  to  be  subscribed  for  by  the  proprietors  of  the  canal ;  and  the 
proprietors  of  the  canal  and  railway  were  empowered  to  raise  amongst 
themselves,  for  the  purposes  of  the  undertaking  (including  the  purchase- 
money  for  the  canal),  150,0002.,  in  shares  of  20{.  each,  and,  if  necessary, 
50,0002.  additional,  by  mortgage.  And  by  s.  5,  they  were  empowered 
to  make  the  railway  from  the  point  of  junction  of  the  London  and  Bir- 
mingham and  the  Great  Western  railways,  or  at  near  Holsden  Green, 
to  the  basin  of  the  Kensington  Canal. 

In  1887,  the  Great  Western  Railway  Company  being  desirous  of 
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extending  their  line  to  their  present  terminns  at  Paddington, — ^whioh 
could  only  be  done  by  crossing  the  plaintiffs'  railway  on  a  level,  and 
almost  at  right  angles, — an  agreement  was  entered  into  between  them, 
on  the  4th  of  February,  in  that  year,  whereby, — after  reciting  a  con- 
veyance  by  the  Bishop  of  London,  as  lord  of  the  manor  of  Fulham,  of 
certain  lands  to  the  plaintiffs,  by  their  then  name  of  The  Sirmingham, 
Bristol,  and  Thames  Junction  Railway  Company, — and  further  reciting 
that  <<  the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway 
Company  intend  and  are  proceeding  to  construct  their  railway  oyer, 
under,  or  across  the  piece  or  parcel  of  land  conveyed  to  them  as  afore- 
said,— ^that  *the  said  Oreat  Western  Railway  Company  intend 
to  make  and  construct  a  railway,  to  commence  at  or  near  a  point 
in  their  railway  in  the  parish  of  Acton,  in  the  county  of  Middlesex,  and 
to  terminate  at  or  near  the  basin  of  the  Grand  Junction  Canal,  in 
the  parish  of  Paddington,  and  they  intend  to  apply  to  parliament,  in 
the  next  session  thereof,  for  an  act  of  parliament  oonferring  on  them 
various  powers  and  privileges  in  regard  to  their  said  intended  railway, 
and  it  is  proposed  that  such  intended  railway  shall  pass  over  or  across 
the  said  piece  or  parcel  of  land  so  as  aforesaid  conveyed  to  the  said 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company  [at  a 
point  indicated  on  the  plan  in  the  margin  of  the  agreement],  where  the 
said  intended  railways  will  intersect  or  cross  each  other, — that  the  said 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company  intend 
to  continue  their  railway  from  or  near  the  (basin  of  the  Kensington 
Canal,  in  the  said  parish  of  Kensington,  to  Kingsbridge  Green,  in  the 
parish  of  St*  Margaret,  Westminster,  and  they  intend  to  apply  to 
parliament,  in  the  next  session  thereof,  for  an  act  of  parliament 
conferring  upon  them  powers  and  privileges  for  that  purpose, — ^that 
the  said  respective  companies  were  lately  opposed  to  each  other  in 
regard  to  carrying  the  said  railways  so  intended  to  be  made  by 
them  respectively  as  aforesaid,  over,  under,  or  across  the  said  piece 
or  parcel  of  land  so  conveyed  to  the  said  Birmingham,  Bristol,  and 
Thames  Junction  Railway  Company  as  aforesaid,  and  the  said  last* 
mentioned  company  having  contracted  for  the  purchase  of  the  pre- 
mises described,  at  a  price  agreed  upon  pursuant  to  the  provisions 
of  the  said  act  of  parliament,(a)  and  the  said  Birmingham,  Bristol, 
and  Thames  Junction  Railway  Company  having  tendered  the  pur- 
chase-money as  agreed  upon  for  the  same,  and  the  churchwardens  of 
*2831  *^^^  parish  of  Hammersmith,  having  received  a  notice  from  the 
said  Great  Western  Railway  Company  not  to  receive  the  said 
purchase-money,  refused  to  receive  the  same,  and,  in  consequence 
thereof,  the  said  purchase  was  not  completed, — that,  in  order  to  put  an 
end  to  such  opposition  between  the  said  respective  companies,  and 
to  put  an  end  to  all  disputes  between  them  in  regard  to  their  respect* 

(a)  6  W.  4,  0.  Ixsix. 
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ifdy  carrying  their  said  intended  railways  over,  under,  or  across  the 
said  last-mentioned  piece  or  parcel  of  land,  it  was  lately  arranged  and 
agreed  between  them  that  the  said  Great  Western  Railway  Company 
should  withdraw  the  notice  so  given  by  them  to  the  churchwardens  of 
the  parish  of  Hammersmith,  and  that  the  said  Birmingham,  Bristol, 
and  Thames  Junction  Railway  should  take  a  conveyance  of  the  said 
hereinbefore  mentioned  piece  or  parcel  of  land,  and  that  the  said  last* 
mentioned  company  should  give  and  grant  unto  the  said  Great  Western 
Railway  Company  the  rights,  powers,  privileges,  and  authorities  here- 
inafter given  and  granted  to  them,  and  that  the  said  companies  should 
respectively  enter  into  and  make  the  covenants  and  agreements  on  their 
respective  parts  hereinafter  contained, — and  that,  in  pursuance  of  such 
arrangement  and  agreement,  and  on  the  faith  thereof,  the  said  herein- 
before-recited  deed  or  instrument  of  conveyance  hath  been  executed 
by  the  said  bishop,  with  the  privity  and  assent  of  the  said  Great  West- 
em  Railway  Company," — the  indenture  witnessed,  <<  that,  in  further 
pursuance  of  the  said  agreement  or  arrangement,  and  in  consideration 
of  the  premises,  the  said  Great  Western  Railway  Company,  so  far  as 
relates  to  the  observance  and  performance  by  them  of  the  covenants 
and  agreements  hereinafter  contained,  do,  for  themselves  and  their 
successors,  grant,  covenant,  and  agree  with  and  to  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  and  their  successors, 
and  the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway 
^Company,  so  far  as  relates  to  the  observance  and  performance  r-MOA 
by  them  of  the  covenants  and  agreements  hereinafter  contained,  ^ 
do,  for  themselves  and  their  successors,  grant,  covenant,  and  agree  to 
and  with  the  said  Great  Western  Railway  Company  and  their  successors, 
in  manner  following,  that  is  to  say,  that  the  ownership  of  the  soil  of 
the  pieces  of  land  so  as  aforesaid  conveyed  to  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  and  upon,  over,  under, 
or  across  which  a  railway  shall  be  made  by  the  said  Great  Western 
Railway  Company,  shall  be  and  remain  vested  in  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  subject  to  the  powers 
and  covenants  hereby  granted  or  agreed  to  be  granted  to  the  said  Great 
Western  Railway;  and  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Great  Western  Railway,  at  any  time  or  times  hereafter,  when  and 
as  often  as  they  shall  think  fit  after  the  passing  of  the  act  so  intended 
to  be  applied  for  by  them,  to  make  and  construct  a  railway  not  exceed- 
ing ten  yards  in  breadth  (being  a  portion  of  the  longer  line  of  railway 
so  intended  to  be  made  by  them)  upon,  over,  under,  or  across  the  sai() 
piece  or  parcel  of  land  so  as  aforesaid  conveyed  to  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  and  delineated  in  the 
plan  drawn  in  the  margin  of  these  presents,  and  from  time  to  time  and  at 
all  times  hereafter  to  alter,  maintain,  and  keep  in  repair  and  use  such  rail- 
way or  portion  of  railway,  at  the  free  will  and  pleasure  of  the  Great  West- 
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ern  Railway  Company,  and  as  they  shall  think  fit  (subject,  nevertheless,  as 
hereinafter  mentioned) ;  and  also  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Great  Western  Railway  Company,  and  their  successors,  and 
their  agents,  servants,  and  workmen,  and  all  other  persons  by  their 
authority,  from  time  to  time,  and  at  all  times  hereafter,  for  the  purpose 
of  making,  maintaining,  altering,  repairing,  or  using  such  railway  or 
*9«'^1  *P^^*^^°  ^^  railway,  to  bore,  dig,  make  embankments  or  cuttings, 

-*  and  lay,  use,  and  manufacture  any  materials,  and  execute  any 
works  whatsoever,  in  or  upon  the  same  piece  or  parcel  of  land,  or  any 
part  thereof,  as  the  said  last-mentioned  company  shall  think  fit,  sub- 
ject, nevertheless,  as  hereinafter  mentioned ;  and  also  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Great  Western  Railway  Company, 
their  agents,  servants,  and  workmen,  and  their  engines  and  carriages, 
authorized  in  that  behalf  by  the  said  Great  Western  Railway  Company, 
from  time  to  time,  and  at  all  times,  at  the  pleasure  of  the  said  Great 
Western  Railway  Company,  to  go,  pass,  and  repass  upon  or  along,  and 
use,  the  said  piece  or  parcel  of  land,  and  the  railway  or  portion  of  rail* 
way  authorized  to  be  made  and  constructed  therein  as  aforesaid,  without 
any  hindrance,  obstruction,  interruption,  or  denial  by  or  on  the  part  of 
the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway  Company, 
or  their  successors,  or  any  person  or  persons  by  their  authority,  with- 
out any  toll  or  compensation  whatsoever  being  required  by  or  on  behalf 
of  the  last-mentioned  company,  or  their  successors';  but  subject,  never- 
theless, to  the  provisions  and  agreements  hereinafter  expressed  and 
contained ;  and  also  that  the  railway  so  intended  to  be  made  by  the 
said  Great  Western  Railway  Company,  and  the  railway  so  intended  to 
be  made  by  the  said  Birmingham,  Bristol,  and  Thames  Junction  Rail* 
way  Company,  shall  intersect  and  cross  each  other  on  a  level,  unless 
the  said  parties  hereto  shall  mutually  otherwise  agree  and  determine ; 
and  also  that  the  following  arrangements,  which  have  been  determined 
and  approved  of  by  the  respective  engineers  of  the  said  respective 
parties  hereto,  in  regard  to  the  course  or  line  of  the  said  intended  rail- 
way of  the  Great  Western  Railway  Company,  the  intersection  of  the 
railways,  and  the  level  of  the  rails  thereof,  and  the  nature  of  such  rails, 
*2861  *°^  *^®  crossing  of  carriages  passing  on  the  said  railways  *re- 

-*  spectively,  and  the  expenses  in  regard  thereto,  shall  be  observed, 
followed,  and  performed  by  the  said  respective  parties  hereto,  as  fol- 
lows, viz. 

« 1.  The  central  line  of  the  Great  Western  Railway  to  be  two  hun- 
dred and  eighty  feet  south,  measuring  in  the  direction  of  the  centre 
line  of  the  Birmingham,  Bristol,  and  Thames  Junction  Railway,  of  a 
pole  now  fixed  at  the  corner  of  the  Paddington  Canal  Bridge,  or,  if  it 
be  found  impracticable  to  attain  this  distance,  on  account  of  the  neces- 
sity of  keeping  within  eighty  yards  of  the  present  towing-path  of  the 
canal,  then  the  additional  expense  of  constructing  the  canal,  aqueducts, 
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SQd  the  wing  walls,  bo  as  to  admit  of  the  introduction  of  a  donble 
Biding  on  the  north  of  the  Ghreat  Western  Railway,  shall  be  borne  by 
the  latter  company ;  the  levels  of  the  upper  surface  of  the  rails  at  the 
points  of  crossing,  to  be  twenty-one  feet  below  the  top  water-lerel  of 
the  canal ;  and,  if  the  canal  company  will  consent  to  a  less  depth  of 
water,  or  less  thickness  in  the  crown  of  the  arch,  such  difference  to  be 
deducted  from  the  aforesaid  height  of  twenty-one  feet. 

«« 2.  The  rails,  in  crossing  each  other,  to  be  notched,  to  allow  the 
passage  of  the  flanges,  such  notches  not  to  be  wider  than  absolutely 
necessary ;  or  such  other  mode  to  be  adopted  as  may  be  agreed  upon 
between  the  two  engineers. 

<«  3.  That  the  sidings,  rails,  switches,  and  other  apparatus  and  ma- 
chinery at  the  crossing  and  station,  shall  be  kept  in  repair  by  and  at 
the  expense  of  the  Ghreat  Western  Railway  Company :  the  additional 
expense  incurred  by  the  arrangements  necessary  for  passing  the  ropes 
or  other  machinery  for  working  the  inclined  plane  of  the  Birmingham, 
Bristol,  and  Thames  Junction  Railway  under  the  rails  of  the  Great 
Western  Railway,  shall  be  borne  by  the  said  Great  Western  Railway 
Company. 

«  4.  That  the  Great  Western  Railway  Company  shall,  *at  their  r:,:287 
own  respective  expense,  construct  and  maintain  a  station  or  '- 
stopping-place  in  the  south-eastern  angle  formed  by  the  two  railways 
at  the  point  of  junction,  for  the  purpose  of  transferring  passengers  and 
goods  to  and  from  the  said  railway  respectively ;  and  that  a  time-piece 
shall  be  fixed,  and  at  all  times  maintained,  by  and  at  the  expense  of  the 
said  company,  in  front  of  the  gallery  of  the  Birmingham,  Bristol,  and 
Thames  Junction  Railway,  which  time-piece  shall  be  under  the  joint 
regulation  of  the  officers  of  the  two  companies  at  the  time  of  crossing. 

«<  5.  That,  within  one  week  after  the  Thames  Junction  Railway  shall 
have  given  notice  to  the  Great  Western  Railway  Company  of  their  line 
being  completed,  and  of  their  intention  to  open  the  same  for  public 
use,  the  said  Great  Western  Railway  Company  shall  deliver  at  the  office 
of  the  Thames  Junction  Railway  Company  a  notice  in  writing,  stating 
the  periods  at  which  their  regular  trains,  both  going  to  and  coming 
from  London,  are  intended  to  arrive  at  the  said  station ;  and  if,  at  any 
time  after  such  notice  shall  be  given,  any  alteration  be  intended  to  be 
made  in  the  number  of  such  trains,  or  the  periods  at  which  they  are 
respectively  intended  to  arrive  at  the  said  station,  then  one  clear  week's 
notice  of  such  alteration  shall  be  delivered  by  the  said  Great  Western 
Railway  Company  to  the  said  Thames  Junction  Railway  Company,  at 
their  office ;  and,  in  caae  of  any  default  in  giving  any  such  notice  as 
above  required,  the  said  Great  Western  Riulway  Company  shall  forfeit 
and  pay  62.,  or,  if  they  shall  neglect  or  refuse  to  give  any  such  notice 
as  above  requured,  after  demand  thereof  duly  made  by  the  said  Thames 
Jonotion  Railway  Company,  then  the  Great  Western  Railway  Company 
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shall  forfeit  and  pay  102.  for  eyerj  day  during  which  such  notice  shall 
be  withheld,  or  neglected  to  be  given. 

Mocy\  **  6.  That,  after  the  receipt  by  the  Thames  Jnnction  '^'Railway 
-^  Company  of  any  such  notice  as  aforesaid,  they  shall  deliver  at 
the  office  of  the  Great  Western  Railway  Company  four  clear  dayft' 
notice  in  writing,  stating  how  many  and  which  of  their  trains,  both  to 
and  from  London,  shall  meet  those  of  the  Great  Western  Railway 
Company  at  the  station  aforesaid,  of  which  they  may  so  have  received 
notice. 

«  7.  That  the  said  Great  Western  Railway  Company  shall  stop  such 
of  their  trains  as  the  Thames  Junction  Railway  Company  shall  have 
declared,  in  the  manner  aforesaid,  their  intention  of  meeting  by  corres- 
ponding trains  at  the  said  station,  for  the  purpose  of  taking  up  and 
setting  down  such  passengers  as  may  require  to  be  transferred  to  or 
from  the  trains  of  the  said  Thames  Junction  Railway  Company,  and 
may  be  respectively  ready  for  the  purpose,  whether  the  aforesaid  notice 
shall  or  shall  not  have  been  given  by  the  said  Great  Western  Railway 
as  aforesaid ;  and,  in  default  thereof,  the  said  Great  Western  Railway 
Company  shajl  pay  a  penalty  to  the  said  Thames  Junction  Railway 
Company  of  202.  each  for  such  omission :  Provided  always,  that,  in  case 
no  passengers  or  goods  shall  be  in  readiness  at  the  said  station  to  be 
received  by  the  trains  of  the  Great  Western  Railway  Company,  or  be 
required  to  be  transferred  from  the  Great  Western  Railway,  then  it 
shall  not  be  obligatory  on  the  Great  Western  Railway  Company  to  stop 
the  trains  in  manner  aforesaid. 

"  8.  That  the  said  Thames  Junction  Railway  Company  shall  cause 
their  trains  to  meet  those  of  the  Great  Western  Railway  Company  in 
every  instance  whenever  they  may  have  given  notice  of  their  intention 
so  to  do,  and  at  the  period  mentioned  in  such  notices ;  and,  in  default 
thereof,  shall  forfeit  and  pay  to  the  said  Great  Western  Railway  Com- 
pany the  sum  of  102.  for  every  omission. 

*2891  "  ^'  ""^^^  Great  Western  Railway  Company  to  give,  *before 
^  the  arrival  of  any  of  their  trains,  such  signal  as  may  be  seen  or 
heard  at  either  end  of  the  inclined-plane  of  the  Birmingham,  Bristol, 
and  Thames  Junction  Railway ;  that,  within  one  minute  after  such  sig- 
nal,  the  Great  Western  Railway  Company  shall  close  the  passage  of 
the  Thames  Junction  Railway  with  a  good  and  substantial  barrier,  with 
proper  spring  bu£fers,  placed  at  right  angles  to  the  line  of  that  railway ; 
and  that  such  barrier  should  not  be  dosed  more  than  three  minutes  if 
any  train  shall  require  to  ascend  the  inclined*plane,  or  more  than  five 
minutes  if  any  train  shall  require  to  descend, — and  of  which  due  notice 
shall  be  given  by  the  Thames  Junction  Rdlway  Company ;  but  such 
barrier  shall  not  remain  closed  during  such  periods  of  three  or  five 
minutes  respectively,  in  case  such  train  or  trains  as  may  be  expected 
to  pass,  shall  have  passed  within  and  before  the  expiration  of  snoli 
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period  of  three  or  five  minutes :  Provided  always,  that,  in  the  event  of 
any  train  or  trains  of  the  Thames  Junction  Railway  Company  being  on 
the  inclined-plane,  whether  ascending  to  or  descending  from  the  London 
and  Birmingham  Railway,  notice  by  signal  ahs^H  he  given  by  the  said 
company,  and  no  train  of  the  Grreat  Western  Railway  Company  shall 
pass  the  said  point  of  junction  during  a  period  of  two  minutes  from 
the  signal  being  given,  unless  or  until  the  said  train  or  trains  of  the 
Thames  Junction  Railway  Company  shall  have  passed  in  like  manner 
the  point  of  junction  of  the  two  lines. 

"  10.  That,  in  default  by  either  party  in  the  performance  of  the  said 
last-mentioned  condition,  the  party  so  offending  shall  forfeit  and  pay  to 
the  other  party  the  sum  of  52.  for  each  and  every  default. 

<<  11.  That  every  stoppage  of  any  train  shall  leave  its  nearest  ex- 
tremity clear  by  five  yards  of  any  part  of  the  area  of  the  crossings ; 
and  either  company  transgressing  this  stipulation  shall  pay  to  the 
other  5Z. 

*"  12.  That  all  penalties  hereinbefore  fixed  shall  be  recover-  r:„nQA 
able  as  liquidated  damages.  '- 

<<13.  That,  if  the  said  Birmingham,  Bristol,  and  Thames  Junction 
Railway  Company,  in  order  to  receive  the  engines  and  carriages  of  the 
said  Oreat  Western  Railway,  shall  lay  any  rails  on  their  said  railway, 
in  addition  to  the  rails  which  would  otherwise  be  required  by  them, 
then  and  in  such  case  the  said  Ghreat  Western  Railway  Company  shall 
and  will  pay  to  them  the  said  Birmingham,  Bristol,  and  Thames  Junction 
Railway  Company,  so  long  as  such  last-mentioned  company  shall  main- 
tain in  good  and  sufficient  repair,  or  renew,  such  additional  rails,  inte- 
rest at  the  rate  of  61.  per  cent,  per  annum  on  the  moneys  which  may 
be  laid  out  and  expended  by  the  said  last-mentioned  company  in  or 
about  the  procuring  and  laying  such  additional  rails,  provided  that  such 
moneys  shall  not  exceed  the  sum  of  50002. 

<<  It  is  hereby  also  further  agreed  by  and  between  the  said  parties 
hereto,  that  the  said  Birmingham,  Bristol,  and  Thames  Junction  Rail- 
way Company  shall  and  will  give  their  unqualified  parliamentary  assent 
to  the  passing  of  an  act  intended  to  be  applied  for  by  the  said  Great 
Western  Railway  Company  for  authorizing  the  making  of  the  railway 
80  intended  to  be  made  by  them,  in  such  manner  as  under  the  standing 
orders  of  the  Houses  of  Parliament  may  be  required  for  the  signifying 
of  assents  to  the  passing  of  railway  bills,  but  subject  and  without 
prejudice  to  the  said  hereinbefore  recited  conveyance,  and  these  pre- 
sents, and  the  grant  and  provisions  herein  contained,  and  shall  not  nor 
will,  directly  or  indirectly,  oppose  the  passing  of  such  act;  and  also 
that  the  said  Great  Western  Railway  Company  shall  and  will  give 
their  unqualified  parliamentary  assent,  as  owners  or  otherwise,  to  the 
passing  of  the  act  intended  to  be  applied  for  by  the  said  Birmbgham, 
Bristol,  and  Thames  Junction  RaUway,  for  authoriEing  the  making  of 
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MG-T]  ^^^  ^extension  of  their  railway,  intended  to  be  made  bj  them  «b 
^  aforesaid,  but  subject  and  without  prejudice  to  the  provisions 
herein  contained,  and  shall  not  nor  will,  directly  or  indirectly,  i^poee 
the  passing  of  such  act ;  and  also  subject  and  without  prejudice  to  the 
remedies,  rights,  and  interests,  vested  or  contingent,  of  the  said  Great 
Western  Railway  Company,  under  an  agreement,  dated  the  3d  of  June, 
1835,  and  made  between  the  Rt.  Hon.  William,  Lord  Kensington,  of 
the  one  part,  and  R.  W.  Grenfell,  of,  &c.,  C  B.  Tripp,  of,  &c.,  and  R. 
Bright,  of,  &c.,  on  behalf  of  the  Great  Western  Railway  Company,  of 
the  other  part,  if  any  such  remedies,  rights,  or  interests  shall  exist  as 
against  the  Birmingham,  Bristol,  and  Thames  Junction  Railway  Com- 
pany ;  and  further,  but  subject,  nevertheless,  to  the  sanction  and  appro- 
bation of  parliament,  that,  if  so  much  of  the  said  intended  railway  of 
the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway  Company 
as  is  intended  to  be  carried  over  the  said  piece  or  parcel  of  land  in  the 
margin  of  these  presents,  shall  not  be  completed  within  the  space 
limited  for  that  purpose  by  the  said  act  for  incorporating  the  said  last- 
mentioned  company,  or  any  future  act,  or  if  so  much  of  the  same  rail- 
way as  is  intended  to  be  carried  over  the  said  last-mentioned  piece  or 
parcel  of  land  shall  be  abandoned  or  given  up  by  the  said  last-mentioned 
company,  or,  after  the  same  shall  have  been  completed,  shall  for  the 
space  of  three  years  cease  to  be  used  and  employed  as  a  railway,  then 
and  in  such  case  the  same  piece  or  parcel  of  land,  or  so  much  thereof 
as  may  be  required  for  the  said  intended  railway  of  the  Great  Western 
Railway  Company,  or  any  of  the  works  connected  therewith,  shall 
thereupon  vest  and  become  and  be  the  absolute  property  of  the  said 
last-mentioned  company,  upon  payment,  satisfaction,  or  compensation 
for  the  same,  at  the  same  price  per  acre  which  may  have  been  paid  to 
^QQo-1  ^^6  churchwardmis  of  the  said  two  parishes  '^'of  Hammersmith 
-^  and  Fulham,  by  the  Birmingham,  Bristol,  and  Thames  Junction 
Railway  Company,  in  the  same  or  the  like  manner  as  any  other  lands 
which  may  be  taken  and  purchased  by  the  said  Great  Western  Railway 
Company  for  the  purposes  of  their  said  intended  railway." 

By  the  9  &  10  Vict.  c.  cciv.,  the  London  and  Birmingham,  the  Grand 
Junction,  and  the  Manchester  and  Birmingham  railway  companies  were 
consolidated,  and  incorporated  by  the  name  of  the  London  and  North 
Western  Railway  Company :  and,  by  the  Ist  section  of  that  act,  the 
acts  of  incorporation  of  those  respective  companies  were  repealed;  and 
it  was  provided  that  the  repealing  of  the  said  acts  should  not  revive  any 
acts  or  provisions  of  any  acts  by  the  said  recited  acts  repealed,  and 
should  not  annul  or  in  anywise  prejudice  or  affect  any  purchase,  sale, 
conveyance,  grant,  contract,  security,  act,  matter,  or  thing  whatsoever 
theretofore  made,  done,  committed,  or  executed  under  or  by  virtue  or 
in  pursuance  of  the  said  repealed  acts,  or  any  of  them,  but  all  such 
purchases,  sales,  &c.,  should  be,  and  were  thereby  declared  to  be,  as 
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£Ood,  Tulidy  and  effectaal,  to  ftU  intents  and  purposes  whatsoeTer,  as  if 
the  said  acts  had  not  been  repealed :  and  by  s.  5,  all  the  rights,  interests, 
and  obligations  of  the  old  companies  were  vested  in  and  transferred  to 
the  new  company. 

In  the  same  session,  the  defendants  obtained  an  act  (9  k  10  Vict.  c. 
ceclziz.),  intituled  « An  act  to  authorize  an  improvement  of  the  West 
London  Railway,  and  the  extension  thereof  to  the  river  Thames."  By 
the  Ist  section  of  this  act, — reciting  the  8  &  4  W.  4,  c.  xxzvi.  (the  act 
of  incorporation  of  the  London  and  Birmingham  Railway  Company), 
the  6  W.  4,  c.  Ixziz.,  and  the  3  &  4  Yict.  c/cv.  (the  acts  relating  to  the 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company),  and  the 
leasing  act  of  8  &  9  Vict.  c.  clvi. ;  and  reciting  that,  *by  virtue  r^icoqq 
of  such  last-mentioned  act,  the  West  London  Railway  <<had  been  '- 
leased  in  perpetuity  to  the  said  London  and  Birmingham  Railway  Com- 
pany," and  that,  "by  the  said  last-mentioned  act,  it  was  also  provided 
that  the  Great  Western  Railway  Company  should  be  admitted  to  an 
equal  participation  with  the  said  London  and  Birmingham  Railway 
Company,  in  the  possession,  use,  and  management  of  the  said  West 
London  Railway,  and  the  exercise  and  enjoyment  of  all  powers,  rights, 
and  privileges  in  relation  thereto ;"  and  further  reciting  that  <<  the  said 
West  London  Railway  crosses  the  Great  Western  Railway  on  the  level, 
in  a  very  inconvenient  manner,  for  the  purpose  of  communicating  with 
the  London  and  Birmingham  Railway ;  and  it  is  expedient  that  a  new 
line  of  railway  should  be  made  for  such  purpose,  crossing  the  said 
Great  Western  by  means  of  a  bridge,  and  joining  the  present  line  of  the 
said  West  London  at  or  near  Wormwood  Scrubbs ;  that  the  benefits  of 
the  said  railway  would  be  greatly  increased  if  the  same  were  extended 
to  the  river  Thames;  and  that  the  London  and  Birmingham  Railway 
Company  and  the  Great  Western  Railway  Company  were  willing  so  to 
extend  the  said  railway,  if  authorized  by  parliament  so  to  do," — it  was 
^lacted  « that  the  several  provisions  of  the  lands  clauses  consolidation 
aet»  1845,  and  of  the  railways  clauses  consolidation  act,  1845,  so  far  as 
the  same  might  be  applicable,  and  were  not  inconsistent  with  the  pro- 
visions thereinafter  contained,  should  be  incorporated  with  and  form 
part  of  that  act,  for  the  purpose  of  enabling  the  London  and  Birming- 
ham Railway  Company  to  make  a  new  line  of  railway  to  connect  the 
said  West  London  Railway  with  the  London  and  Birmingham  Railway, 
aad  extend  the  line  of  the  said  West  London  Railway  to  the  river 
Thames  as  hereinafter  mentioned,  and  to  enable  the  said  last-mentioned 
company,  jointly  with  the  Great  Western  Railway  Company,  to  maintain 
and  use  the  said  railway,  ^and  also  to  enable  either  of  the  said  r-MOA 
eompanies  to  purchase  and  hold  lands  as  thereinafter  mentioned  ^ 
la  connexion  with  the  undertaking  by  that  act  authorized."  And  by  s. 
7  it  is  enacted,  <<  that  the  line  of  the  said  railway  hereby  authorized  to 
be  made  in  extension  of  the  said  West  London  Railway,  shall  commence 
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%%  the  terminus  of  the  said  railway,  at  or  near  the  basin  of  the  Ken?- 
sington  Canal,  in  the  parish  of  St.  Mary  Abbott,  Kensington,  in  the 
county  of  Middlesex,  shall  pass  in  or  through  the  said  parish,  and  the 
parishes  of  Hammersmith,  Chelsea,  and  Fulham,  or  one  of  them,  in  the 
same  county,  and  shall  terminate  at  or  near  the  riyer  Thames,  in  or 
near  the  Fulham  town  meadows,  in  the  parish  of  Fulham;  and  it  shall 
be  lawful  for  the  said  London  and  Birmingham  Railway  Company  to 
make  and  maintain  such  wharfs,  quays,  buildings,  and  shipping  places, 
staiths,  warehouses,  and  other  conveniences,  in  connexion  with  the  said 
railway,  as  they  may  deem  necessary  for  the  purposes  thereof." 

In  1847,  an  act  (10  &  11  Vict.  c.  xci.)  was  passed,  to  enable  the 
Oreat  Western  Railway  Company  to  widen  the  West  London  Railway, 
to  build  a  bridge  across  the  Thames,  and  to  continue  a  line  to  a  junction 
with  the  London  and  South  Western  Railway,  in  the  parish  of  St.  Mary, 
Lambeth,  in  the  county  of  Surrey. 

Neither  the  North  Western  Railway  Company  nor  the  Great  Western 
Railway  Company  had  taken  any  steps  towards  the  carrying  into  effect 
the  extensions  and  improvements  of  the  West  London  Railway,  autho^ 
rized  respectively  by  the  9  &  10  Vict.  c.  ccclxix.,  and  the  10  k  11  Vict, 
c.  xci. ;  and,  from  the  time  of  the  execution  of  the  lease  of  the  10th  of 
March,  1846,  not  a  single  passenger  train,  nor  any  train  in  connexion 
with  either  the  London  and  North  Western  Railway,  or  the  Great 
Western  Railway,  had  been  run  upon  the  West  London  Railway, — ^the 
^oQcn  defendants,  the  London  and  North  Western  '^'Railway  Company 
^  having  found  it  more  conducive  to  their  own  interest,  and  more 
productive  of  profit  to  them,  to  work  the  line  with  goods  trains  only. 

It  was  admitted  that  the  West  London  Railway  in  the  hands  of  the 
plaintiffs  had  been  an  utter  failure.  But  it  was  insisted,  that,  upon  the 
true  construction  of  the  leasing  act  (8  &  9  Vict.  c.  clvi.),  and  of  the 
lease  made  in  pursuance  thereof,  the  defendants,  the  lessees,  acquired 
all  the  rights  which  the  plaintiffs  had  under  their  agreement  with  the 
Ghreat  Western  Railway  Company,  of  the  4th  of  February,  1887,  and 
were  bound  to  enforce  those  rights,  and  to  run  trains  on  the  West  Lon^ 
don  Railway  in  connexion  with  their  own  line  and  with  the  Great 
Western  Railway;  and,  further,  that  the  defendants  were  bound  to 
work  the  line  with  pasienger  trains  as  well  as  with  goods  trains. 

For  the  defendants  it  was  insisted,  that  the  covenant  <<  efficiently*'  to 
work  the  West  London  Railway  was  at  most  a  covenant  of  indemnity ; 
that  all  that  the  defendants  were  bound  to  do,  was,  to  work  the  line  in 
a  reasonably  efficient  manner,  and  that  they  performed  their  covenant 
by  working  it  in  such  manner  as  might  be  found  to  be  productive  of 
the  largest  amount  of  net  profits ;  and  that  they  were  not  bound  to 
work  the  line  with  any  particular  description  of  trains,  nor  in  connexion 
with  their  own  or  the  Great  Western  Railway. 

The  lord  chief  justice  adopted  the  view  presented  by  the  plaintiffii) 
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and  expressed  an  opinion  that  the  covenant  in  question  was  not  a  mere 
covenant  to  indemnify,  but  that  the  defendants  were  bound  to  work 
the  West  London  Railway  with  passenger  trains  as  well  as  with  goods 
trains. 

It  was  ultimately  agreed  that  a  verdict  should  be  entered  for  the 
plaintiffs,  subject  to  a  motion  by  them  to  take  the  opinion  of  the  court 
as  to  the  principle  upon  which  the  damages  were  to  be  assessed  upon 
the  sixth  ^breach, — assuming  that  the  defendants  were  bound  r^Qo 
(as  his  lordship  had  ruled)  to  work  the  West  London  Bailway  '- 
with  passenger  trains  as  well  as  with  goods  trains, — ^and  also  to  run 
trains  in  connexion  with  their  own  line,  and  with  the  Qreat  Western 
Bailway. 

Bylu^  Serjt.,  accordingly  in  Easter  Term  last,  obtained  a  rule  nisi, 
on  the  part  of  the  plaintiffs,  for  a  writ  of  inquiry  to  assess  the  damages 
upon  the  sixth  issue,  upon  such  principle  as  the  court  should  direct. 
He  submitted  that  the  proper  principle  would  be,  upon  the  assumption 
that  the  defendants  were  bound  to  work  the  plaintiffs'  line  in  connexion 
with,  and  as  a  branch  of,  the  North  Western  and  Qreat  Western  rail- 
ways, and  with  passenger  trains  as  well  as  with  goods  trains. 

Sir  F,  Thengety  at  the  same  time,  on  the  parts  of  the  defendants, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He 
sabmitted  that  <^  efficiently"  working  the  line,  meant,  working  it,  not 
with  any  particular  description  of  trains,  but  in  such  a  manner  as  to 
produce  the  greatest  advantage  to  the  proprietors. 

Sir  F.  TheiigeTj  OhanneUy  Serjt.,  and  Bavillf  on  a  subsequent  day 
in  the  same  term,  showed  cause  against  the  plaintiff's  rule. — The 
question  depends  upon  the  construction  of  the  lease,  which  contains  no 
recital  of,  nor  does  it  make  any  reference  to,  the  recital  in  the  act  of 
parliament  upon  which  the  plaintiffs  must  rely  to  aid  the  interpretation 
they  seek  to  put  upon  the  defendants'  covenant.  The  84th  and  S5th 
sections  of  3  &  4  Vict.  c.  cv.,  the  plaintiffs'  second  act,  refer  to  the 
agreement  between  them  and  the  Great  Western  Bailway  Company 
of  the  4th  of  February,  1837,  and  make  provision  for  the  regulation 
and  management  of  the  crossing  of  the  Great  Western  and  the  Bir- 
mingham, Bristol,  and  Thames  Junction  railways  at  the  point  of 
^intersection  at  Wormwood  Scrubbs.  The  leasing  act  of  8  &  9  r^icoqY 
Vict.  c.  clvi.  recites  the  London  and  Birmingham  Bailway  Com-  ^ 
pany's  act  of  incorporation,  8  &  4  W.  4,  c.  xxxvi.,  the  plaintiffs'  act  of 
incorporation,  6  &  7  W.  4,  c.  Ixxix.,  and  the  plaintiffs'  extension  act,  8 
k  4  Yict.  c.  cv.,  and  then  recites  that  <<it  has  been  found  that  the  said 
West  London  Bailway  cannot  be  worked,  as  a  separate  and  independent 
undertaking,  with  advantage  to  the  proprietors  thereof;  but  the  same 
might  be  advantageously  worked  and  used  in  connexion  with  the  said 
London  and  Birmingham  Bailway  and  the  said  Great  Western  Bailway, 
or  either  of  them,  by  both  or  either  of  the  companies  to  whom  the  said 
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last-mentioned  railways  belong;  and  the  said  West  London  Railway 
Company  are  therefore  desirous  of  letting  the  said  railway  on  lease  to 
the  London  and  Birmingham  Railway  Company;  and  the  said  last- 
mentioned  company  are  willing  to  accept  sach  lease,  subject  to  certain 
terms  and  conditions  which  hare  been  mutaally  agreed  on  between  the 
said  two  companies :"  it  then  proceeds  to  enact  <<  that  it  shall  be  law- 
ful for  the  said  West  London  Railway  Company,  by  and  with  the  con- 
sent of  a  general  meeting  of  the  proprietors  of  the  said  company, 
specially  convened  for  that  purpose,  to  demise  or  lease  to  the  said  Lon- 
don and  Birmingham  Railway  Company,  for  any  term  not  exceeding 
nine  hundred  and -ninety-nine  years,  the  said  West  London  Railway  as 
authorized  to  be  constructed  under  the  powers  of  the  said  recited  acts, 
and  all  stations,  wharfs,  lands,  buildings,  and  appurtenances  belonging 
thereto,  or  held,  used,  or  enjoyed  therewith,  and  all  their  rights,  pawers, 
and  privileges  in  relation  thereto :  and  it  shall  be  lawful  fof*  the  said 
London  and  Birmingham  Railway  Company  to  accept  and  take  such 
lease,  and  to  use,  exercise,  and  enjoy  all  such  powers,  rights,  and  pri- 
vileges as  aforesaid,  subject  to  the  provisions  of  this  act,  and  to  the  per- 
*9QRT  **^"''**^^®  ^^  *^^  conditions  to  be  contained  in  such  lease."  *Sec- 
^  tion  2  confirms  the  agreement  therefore  entered  into  for  the 
proposed  lease.  The  Sd  section  recites  that  <<  it  has  been  agreed  that 
the  said  West  London  Railway  and  any  intended  extensions  thereof 
shall  be  used,  occupied,  and  enjoyed  by  the  Great  Western  Railway 
Company  jointly  and  on  equal  terms  with  the  said  London  and  Bir- 
mingham Railway  Company,"  and  enacts  <«that  it  shall  be  lawful  for 
the  said  London  and  Birmingham  Railway  Company,  and  they  are 
hereby  required,  at  any  time  after  they  shall  have  become  lessees  of  the 
said  West^London  Railway,  to  admit  the  Great  Western  Railway  Com- 
pany to  a  participation,  on  equal  terms  with  themselves,  in  the  use, 
enjoyment,  control,  and  management  of  the  said  West  London  Railway, 
and  the  stations,  buildings,  lands,  wharfs,  and  other  conveniences  con- 
nected therewith,  and  to  the  exercise  and  enjoyment  of  aS  rights,  powers^ 
and  privileges  in  relation  thereto,  which  may  be  leased  to  them  by  the 
said  West  London  Railway  Company ;  and  it  shall  be  lawful  for  the 
said  Great  Western  Railway  Company,  and  for  the  said  London  and 
Birmingham  Railway  Company,  to  enter  into  and  to  carry  into  effect 
such  arrangements  as  may  have  been,  or  may  be  hereafter,  mutually 
agreed  on  between  them  for  insuring  to  the  said  two  companies  respec- 
tively such  equal  use,  enjoyment,  control,  and  management  of  the  said 
West  London  Railway :  Provided,  always,  that  it  shall  not  be  lawful  for 
either  of  the  said  companies,  by  virtue  of  the  powers,  rights,  or  privi- 
leges which  may  be  conferred  on  them  under  or  in  pursuance  of  the 
provisions  of  this  act,  to  prevent  or  obstruct  the  free  use  of  the  said 
railway,  at  all  proper  times,  by  the  other  of  such  companies,  or  by  the 
carriers  using  their  respective  railways."    Reliance  will  be  placed,  on 
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the  otker  side,  upon  the  words  in  the  Ist  section  of  this  act  which  pro- 
fess to  grant  to  the  defendants  all  <<  the  rightSy  powersy  and privikffes'* 
of  the  plaintiffs  in  relation  to  the  premises  demised,  '^as  imply- 
ing a  transfer  to  the  former  of  all  the  rights  of  the  latter  nnder 
their  agreement  with  the  Great  Western  Railway  Company,  of  the  4th 
of  February,  1837.  But  that  cannot  be  the  true  construction  of  the 
danse,  unless  those  words  could  also  be  held  to  transfer  to  and  impose 
upon  the  defendants  all  the  plaintiffs'  liabilities  in  reference  to  that 
agreement.  The  recitals  in  the  preamble  of  the  act  are  evidently 
inserted  merely  to  satisfy  the  requirements  of  parliament,  to  satisfy  the 
legislature  that  there  is  a  reason  for  that  for  which  its  aid  is  asked. 
The  lease  contains  no  reference  to  this  recital,  and  therefore  cannot  be 
affected  by  it.  The  act  does  not  profess  to  dictate  the  terms  of  the 
lease :  that  is  left  entirely  to  the  arrangement  of  the  parties.  Even  if 
the  recitals  in  the  act  had  been  incorporated  in  the  lease,  it  would  not 
in  any  re&pect  have  varied  the  defendants'  liability.  [Williams,  J. — 
It  might  be  a  question,  whether,  supposing  the  jury  to  be  of  opinion 
that  it  would  be  for  the  benefit  of  both  companies  to  work  them  together, 
in  the  way  contended  for  by  the  plaintiffs,  the  omission  to  do  so  might 
not  be  a  breach  of  the  covenant.]  The  lease  purports  to  be  a  demise 
of  the  West  London  Railway  as  an  independent  line,  and  the  defend- 
ants covenant  to  work  it  as  an  independent  line.  If  the  defendants  are 
bound  to  work  it  in  connexion  with  their  own  line, — suppose  it  should  at 
any  future  time  turn  out  that  the  North  Western  Railway  could  not  be 
profitably  worked  at  all, — could  it  be  contended  that  they  could  not  dis- 
continue the  working,  because  they  were  under  a  covenant  with  the 
West  London  Railway  Company?  This  absurd  consequence  must 
necessarily  follow,  if  the  construction  sought  to  be  put  upon  the 
statute  and  the  lease  by  the  plaintiffs  be  the  true  one.  The  fair 
meaning  of  covenant  in  question  is,  that  the  lessees  shall  do  for  the  les- 
sors that  which  experience  had  shown  that  they  were  ntterly  unable  to 
do  for  themselves. 

*BjfleSy  Serjt.,  U.  JameSy  and  Aeplandy  in  support  of  the  plain-  r^ton/) 
tiffs'  rule. — The  main  question  is,  whether  the  defendants,  the  ^ 
London  and  North  Western  Railway  Company,  have  not  by  their  cove- 
nant bound  themselves  to  work  the  West  London  Railway  in  connexion, 
with,  and  as  a  branch  of,  their  own  line,  and,  further,  to  enforce  against 
ike  Great  Western  Railway  Company  the  performance  by  them  of  the 
agreement  of  the  4th  of  February,  1837,  by  stopping  their  trains,  to 
meet  those  of  the  West  London  Railway.  That  the  West  London  Rail- 
way Company  could  compel  the  Qreat  Western  Railway  Company  to 
stop  their  trains  in  the  manner  pointed  out  in  the  agreement,  is  beyond 
doubt :  and  it  is  equally  dear  that  all  the  rightSy  pawerey  afid  priviUges 
of  the  plaintiffs  in  relation  to  their  railway  and  works, — and  one  of 
those  works,  is,  the  station  at  Holsden  Ghreen  erected  for  the  purpose 
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of  taking  up  and  letting  down  passengers, — are  by  the  lease  transferred 
to  and  Tested  in  the  defendants.  [Jsrvis,  G.  J. — What  provision  in 
the  act  requires  the  defendants  to  stop  either  their  own  trains  or  those 
of  the  Great  Western  Railway  ?]  None,  in  terms.  The  recital  in  the 
leasing  act,  8  &  9  Vict.  c.  clvi., — ^to  the  obtaining  of  which  the  defend- 
ants necessarily  must  have  been  parties, — shows  that  it  was  well  known  to 
the  parties  that  the  line  about  to  be  demised  could  not  advantageously 
be  worked  as  a  separate  and  independent  undertaking,  but  that  it  was 
contemplated  that  it  might  be  advantageously  worked  in  connexion  with 
either  or  both  of  the  companies  mentioned.  The  whole  scope  of  this 
parliamentary  arrangement  imports  an  agreement  that  the  lines  shall 
be  worked  together;  and,  with  this  understanding, the  defendants  cove^ 
nant  <<  efficiently  to  work  and  repair  the  railway  and  works  demised." 
Before  the  passing  of  that  act,  the  Great  Western  Railway  Company 
had  entered  into  the  agreement  with  the  plaintiffig,  under  which  they 
*S011  ^^^^  Abound  to  stop  certain  of  their  trains :  and  the  act,  in  sec- 

-^  tion  8,  expressly  provides  that  the  Great  Western  Railway  Com- 
pany shall  be  admitted  to  a  participation  with  the  London  and  Bir- 
mingham Railway  Company  in  the  use  of  the  West  London  Railway. 
What  is  the  meaning  of  working  in  connexion,  unless  there  is  a  corres- 
pondence between  the  respective  trains?  The  lease  professes  to  be 
founded  upon  the  act;  and  was  intended  to  be  an  execution  of  the 
powers  conferred  thereby.  It  is  clear  that  the  defendants  might  main- 
tain an  action  against  the  Great  Western  Railway  Company  for  a 
refusal  to  stop  their  trains  pursuant  to  the  agreement  of  the  4th  of 
February,  1837.  Efficiently  to  work,  means,  to  work  with  effect,  to 
make  profits ;  and  the  only  way,  as  appears  from  the  act,  of  making 
profits,  is,  to  work  the  railways  in  question  in  connexion  with  each  other. 
If  there  be  any  doubt  upon  the  language  of  the  covenant,  it  must, 
according  to  the  known  rule  of  construction,  be  taken  most  strongly 
against  the  covenantors.  Supposing  the  plaintiffs*  construction  of  the 
statute  and  of  the  covenant  to  be  untenable,  it  by  no  means  follows 
that  this  is  not  a  case  for  serious  damages.  It  may  be  that  the  defend- 
ants are  bound  to  work  the  plaintiffs'  line  so  as  to  promote  the  interests 
of  both  parties.     That  they  confessedly  have  not  done. 

Our.  adv.  vuU. 
Jbrvib,  C.  J.,  in  the  early  part  of  the  present  term,  intimated  that 
the  court  were  desirous  of  hearing  the  case  further  discussed,  with 
reference  to  one  question  which  had  not  been  very  much  considered, 
viz.,  the  question  whether  the  rights  and  powers  conferred  upon  the 
plaintiffs  under  their  agreement  with  the  Great  Western  Railway  Corn* 
pany,  of  the  4th  of  February,  1887,  were  so  transferred  by  the  lease^ 
as  to  be  binding  and  obligatory  on  the  defendants. 
♦8021      *f^'^^ih  Serjt.,  and  Bavill,  for  the  defendants. — It  is  sub- 

•*  mitted,  in  the  first  place,  that  the  London  and  North  Western 
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Xailway  Company  had  no  power  to  enforce  agaLost  the  Great  Western 
Bailway  Company  the  performance  of  the  agreement  which  the  latter  had 
entered  into  with  the  West  London  Railway  Company ;  and,  secondly, 
that,  if  they  had  the  power  to  do  so,  they  were  not  bound  by  their 
covenant  with  the  West  London  Bailway  Company  to  exercise  it. 

!•  The  defendants  were  not  parties,  or  in  any  way  privy  to  the  agree- 
ment of  February,  1887,  or*to  the  preliminary  matters  recited  therein. 
It  may  be  that  the  plaintiffs  may  have  contemplated  that  the  Croat 
Western  Bailway  Company  should  stop  their  trains  in  the  manner  men- 
tioned in  the  agreement ;  but  there  is  no  absoliite  engagement  that  they 
shall  do  so.  [Ckbsswbll,  J. — The  fourth,  fifth,  sixth,  and  seventh 
clauses  of  the  agreement  look  very  much  the  other  way :  the  penalty 
would  be  absurd,  if  the  parties  intended  to  be  bound  only  so  long  as 
either  pleased.  If  the  Great  Western  Bailway  Company  found  that  it 
was  not  to  their  interest  to  continue  the  accommodation  pointed  at  by 
the  agreement,  they  were  not  bound  to  go  on.  [Talfoubd,  J. — ^Then 
it  is  no  agreement.  Mauls,  J. — The  7th  article  of  the  agreement 
18,  that  <<  the  said  Great  Western  Bailway  Company  shall  stop  such 
of  their  trains  as  the  Thames  Junction  Bailway  Company  shall  have 
declared,  in  manner  aforesaid,  their  intention  of  meeting  by  correspond- 
ing trains  at  the  said  station,  for  the  purpose  of  taking  up  and  setting 
down  such  passengers  as  may  require  to  be  transferred  to  or  from  the 
trains  of  the  said  Thames  Junction  Bailway  Company,  and  may  be 
respectively  ready  for  the  purpose;  and,  in  default  thereof,  the  said 
Great  Western  Bailway  Company  shall  pay  a  penalty  to  the  said  Thames 
Junction  Bailway  Company,  of  202.  each  for  such  omission."]  Would 
the  Great  Western  *Bailway  Company  be  bound  for  all  time  ?  r^cono 
[Jbbyis,  C.  J. — ^None  of  us  feel  any  difficulty  as  to  this  point.  ^ 
The  other  is  the  point  upon  which  some  doubt  has  arisen,  viz.,  whether 
the  rights  of  the  West  London  Bailway  Company  under  the  agreement 
are  transferred  to  the  London  and  North  Western  Bailway  Company, 
either  by  the  lease,  or  by  force  of  the  act  of  parliament  under  which 
the  lease  was  granted.] 

2.  The  next  question  is,  whether,  supposing  the  power  of  enforcing 
the  agreement  with  the  Great  Western  Bailway  Company  to  exist,  it 
has  been  so  transferred  to  the  defendants  as  to  empower  and  oblige 
them  to  enforce  it.  Neither  the  lease  nor  the  agreement  made  in  con- 
templation of  it,  nor  the  act  of  parliament  under  which  the  lease  was 
granted,  contains  any  provision  making  it  obligatory  upon  the  defend- 
ants to  enforce  the  agreement  with  the  Great  Western  Badlway  Company, 
at  any  the  most  remote  reference  to  it,  except  that  the  recital  of  ^hat 
act  refers  to  the  8  &  4  Viet.  c.  cv.,  the  84th,  35th,  86th,  and  87th  sec- 
tions of  which  do  make  mention  of  that  agreement.  Those  provisions, 
however,  were  addressed  to  a  totally  different  matter,  viz.,  the  security 
of  the  public  against  accidents  which  might  result  from  the  crossing  of 
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two  lines  of  railway  in  the  manner  proposed.  [JxRVis,  C.  J. — The 
rpference  in  the  recital  in  the  8  &  9  Vict.  o.  dvi.,  to  the  8  &  4  Vict.  c. 
CT.y  was  merely  for  the  purpose  of  showing  that  the  plaintiffs'  company 
had  changed  its  name.]  The  8  &;  9  Vict.  c.  clvi.,  empowered,  bat  did  not 
oblige^  the  West  London  Railway  Company  to  grant,  and  the  London 
and  Birmingham  Railway  Company  to  take,  a  lease  of  the  West  London 
Railway ;  and  it  left  them  to  make  such  stipulations  as  they  pleased, 
provided  they  were  not  inconsistent  with  the  provisions  of  the  act :  s. 
2.  The  lease  pi^rports  to  follow  the  enacting  words  of  the  statute :  the 
lessees  propose  to  take  upon  themselves  the  duties,  and  to  clothe  them- 
*^M1  ^^^^^^  *mth  the  rights,  imposed  upon  and  acquired  by  the  lessors 

^  under  their  acts  of  parliament.  There  is  nothing  to  extend  the 
words  so  as  to  make  them  comprehend  a  contract  which  the  lessors  had 
voluntarily  entered  into  with  third  parties.  The  defendants  had  no 
notice  of  that  agreement.  If  the  lease  be  looked  at,  unaided  by  the 
act  of  parliament,  the  lessees  are  not  bound  by  the  agreement :  and, 
if  the  enacting  part  of  the  act, — which  is  alone  the  operative  part, — 
be  looked  at,  it  will  be  found  that  all  that  the  West  London  Railway 
Company  professed  to  demise,  or  the  London  and  Birmingham  Railway 
Company  to  take,  was,  <<  the  said  West  London  Railway  as  authorized 
to  be  constructed  under  the  powers  of  the  sidd  recited  acts,  and  all 
stations,  wharfs,  lands,  buildings,  and  appurtenances  belonging  thereto, 
or  held,  used,  or  enjoyed  therewith,  and  all  their  rights,  powers,  and 
privileges  in  relation  thereto."  [Maulb,  J. — Is  it  contended  that  the 
defendants  are  placed  in  the  same  position  as  the  plaintiffs  stood  in  with 
regard  to  the  Oreat  Western  Railway  Company,  as  to  liabilities  as 
well  as  rights  and  privileges  ?]  The  plaintifib  must  so  contend.  But 
it  is  submitted  that  the  defendants  would  have  no  power  to  enforce 
that  contract.  [Jervis,  C.  J. — Why  not?  The  act  of  parliament 
empowers  the  West  London  Railway  Company  to  lease  their  line  and 
all  their  rights,  powers,  and  privileges  in  relation  thereto;  and  in 
the  lease  they  profess  to  exercise  that  power.]  The  utmost  extent  of 
what  the  defendants  could  acquire  by  the  lease,  would  be,  an  option 
to  stop  the  Great  Western  trains,  if  they  pleased:  no  obligation 
is  cast  upon  the  defendants  to  stop  the  Great  Western  trains,  or  to 
sue  the  Great  Western  Railway  Company  for  refusing  to  stop:  and 
clearly  a  court  of  equity  would  not  enforce  specific  performance  of  the 
agreement  at  the  instance  of  defendants.  [Cbbsswbll,  J. — Would 
the  Great  Western  Railway  Company  be  bound  to  act  upon  any  notice 
^nA^-1  *  which  did  not  come  from  the  West  London  Railway  Company  ?] 

-^  Clearly  not.  Some  reliance  may  be  placed  upon  the  4th  section 
of  the  8  &  9  Vict.  c.  clvi.,  which  enacts  « that  all  actions,  suits,  indict* 
ments,  informations,  and  other  proceedings  whatsoever,  at  law  or  in 
equity,  which  could  or  might  have  been  brought  or  instituted  by  or 
against  the  said  West  London  Railway  Company  if  this  act  had  not 
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been  passed,  with  reference  to  any  act  or  default  relating  to  the  said 
West  London  Bailiray,  and  which  may  occur  after  the  leasing  thereof 
to  the  said  London  and  Birmingham  Railway  Company,  shall,  during 
the  continuance  of  such  lease,  be  brought  or  instituted  by  or  against 
the  said  London  and  Birmingham  Railway  Company,  in  like  manner  as 
though  the  said  last-mentioned  company  had  in  all  cases  been  named  in 
the  said  recited  acts  relating  to  the  said  West  London  Railway,  or  were 
now  substituted  therein  for  the  said  West  London  Railway  Company, 
or  for  the  Birmingham,  Bristol,  and  Thames  Junction  Railway  Com- 
pany as  the  case  may  be."    But  that  clause  clearly  has  reference  to  a 
totally  different  state  of  things  from  that  now  under  consideration ;  and 
that  section,  as  well  as  the  9  &  10  Vict.  c.  ccclxix.,  ss.  1,  82,  are  quite 
incompatible  with  the  incorporation  of  the  Great  Western  Railway  Com- 
pany's agreement  into  this  lease.     [Maulb,  J. — The  meaning  of  the 
ooyenant  into  which  the  defendants  have  entered,  possibly  may  be,  that 
they  will  so  work  the  West  London  Railway  as  to  avoid  a  forfeiture 
under  the  210th  section  of  the  6  W.  4,  c.  lxxix.,(a)  and  not  with  refer- 
ence to  the  ^production  of  the  greatest  possible  amount  of  profit. 
I  incline  to  think  that  the  true  meaning  is,  that  the  defendants 
are  to  have  the  railway  for  their  own  profit ;  and  that,  provided  they 
work  it  bond  fide  in  the  way  most  conducive  to  their  own  advantage, 
they  do  all  that  they  are  bound  by  their  covenant  to  do.     Suppose  it 
turned  out  that  the  public  convenience  did  not  call  for  passenger  trains, 
and  the  exclusion  of  passenger  trains  was  found  beneficial,  as  between 
these  parties,  I  should  say  that  that  would  be  an  efficient  working  of 
the  railway.]    As  between  the  company  and  the  public,  there  might  be 
an  obligation  to  run  passenger  trains :  but,  as  between  these  two  com- 
panies, it  never  could  be  intended  that  the  defendants  should  be  bound 
to  run  passenger  trains,  at  whatever  cost  and  disadvantage :  and  it 
certainly  is  not  so  expressed.    The  extent  of  the  obligation  cast  upon 
the  defendants  by  their  covenant,  is,  to  work  the  railway  in  a  band 
fide  and  reasonable  manner  as  a  railway,  and  to  indemnify  the  plain- 
tiffs against  all  losses  and  forfeitures  in  consequence  of  any  want  of 
repair,  or  in  consequence  of  not  working  the  line.    Any  other  con- 
struction would  be  a  violation  of  the  proviso  that  the  lessors  shall 
have  no  control  over  the  working  or  management  by  the  lessees  of  the 
railway  or  works  demised. 
Byleij  Serjt.,  and  Aiplandj  contrlt. — The  (rreat  Western  Railway 

(a)  Which  enacts  "  that,  if  the  said  railway,  or  any  part  thereof,  shall  at  aoy  time  hereafter 
b*  ahandoDfld  or  given  up  by  the  said  oompany,  or  after  the  same  shall  hare  been  completed, 
ahall  for  the  spaoe  of  three  years  eease  to  be  need  and  employed  as  a  railway»  then  and  in  such 
case  the  lands  so  parchased  or  taken  by  the  said  company  for  the  purposes  of  this  act,  or  other- 
wise  the  parts  thereof  orer  which  the  said  railway,  or  any  part  of  sach  railway  which  shall  b« 
BO  ftbaadoned  or  giTon  up  by  the  said  company  shaU  pass,  shall  vest  in  the  owners  for  the  time 
being  of  the  land  adjoining  that  which  shsil  be  so  abandoned  or  given  up,  in  manner  foUowing, 
that  is  to  say  one  moiety  thereof  in  the  owners  of  the  land  on  the  one  side,  and  the  remainder 
thereof  in  the  owners  of  the  land  on  the  other  side  thereof." 

VOL.  XI.— 28  T 
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Companj  obtained  their  act  of  incorporation,  5  &  6  W.  4,  c.  cvii.,  in 
the  year  1835.  In  1886,  the  plaintiffs'  act  of  incorporation,  6  W« 
4,  c.  Ixziz.,  was  passed.  The  plaintiffs  having  obtained  a  grant  of 
*^(\71  *^^^^^^  ^^^^'  ^^^^  ^  portion  of  vrhich  it  was  proposed  to  conduct 
^  the  Great  Western  Railway,  negotiations  took  place  between  the 
two  companies,  which  ultimately  resulted  in  the  agreement  of  the  4th 
of  February,  1887, — ^the  effect  of  which  agreement  was,  for  ever  to 
amalgamate  the  two  lines  of  railway,  to  the  extent  at  least  of  giving  to 
each  a  right  to  use  the  other.  [Obssswell,  J. — ^The  stipulations  as  to 
the  stopping  of  trains  do  not  give  the  Great  Western  Railway  Company 
a  right  to  use  the  West  London  Railway.]  At  all  events,  it  gives  to 
each  party  certain  rights  and  privileges  with  respect  to  the  other.  And 
this  agreement  has  all  the  force  and  sanction  of  a  parliamentary  con- 
tract, by  the  reference  to  it  in  the  8  &  4  Vict.  c.  cv.,  ss.  84,  85,  86,  and 
87.  Now,  it  appears  from  the  recital  in  the  leasing  act,  8  &  9  Vict.  c. 
clvi.,  and  also  from  the  evidence  in  the  cause,  that  the  West  London 
Railway  could  not  be  worked,  as  a  separate  and  independent  under* 
taking,  with  advantage  to  the  proprietors,  and  could  only  be  made  pro* 
fitable  by  being  worked  in  connexion  with  the  London  and  Birmingham 
Railway  and  the  Great  Western  Railway,  or  one  of  them.  And  there 
is  a  station  at  Holsden  Green  and  another  at  the  point  of  intersection  of 
the  Great  Western  Railway,  which  can  only  be  made  available  by  their 
being  so  worked  in  connexion.  The  leasing  act,  8  &  9  Vict.  c.  clvi.,  recites 
this  act  of  3  &  4  Vict.  c.  ov.,  which  turns  the  agreement  of  the  4th  of 
February,  1887,  into  a  qiuui  act  of  parliament.  [Maulb,  J. — It  recites  it 
simply  as  an  act  which  changes  the  name  of  the  company.]  The  act  then 
recites  that  upon  which  the  argument  will  mainly  turn,  viz.  that  <<  it  has 
been  found  that  the  West  London  Railway  Company  cannot  be  worked,  as 
a  separate  and  independent  undertaking,  with  advantage  to  the  proprie- 
tors thereof;  but  that  the  same  might  be  advantageously  worked  and 
used  in  connexion  with  the  London  and  Birmingham  Railway  and  the 
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Great  Western  Railway,  *or  either  of  them,  by  both  or  either 


of  the  companies  to  whom  the  said  last-mentioned  railways 
belong ;  and  that  the  West  London  Railway  Company  were  therefore 
desirous  of  letting  the  said  railway  on  lease  to  the  London  and  Bir- 
mingham Railway  Company;  and  that  the  last-mentioned  company 
were  willing  to  accept  such  lease,  subject  to  certain  terms  and  condi- 
tions which  had  been  mutually  agreed  on  between  the  said  two  com- 
panies:" the  enacting  part  of  the  Ist  section  then  enacts,  that  «it 
shall  be  lawful  for  the  West  London  Railway  Company  to  demise  or 
lease  to  the  said  London  and  Birmingham  Railway  Company,  for  any 
term  not  exceeding  nine  hundred  and  ninety-nine  years,  the  said  West 
London  Railway  as  authorized  to  be  constructed  under  the  powers  of 
the  said  recited  acts,  and  all  stations,  wharfs,  lands,  buildings,  and 
appurtenances  belonging  thereto,  or  held,  used,  or  enjoyed  therewith. 
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and  aU  their  righti^  pawerSy  and  privileges  in  relation  thereto  ;  and  it  shall 
be  lawful  for  the  said  London  and  Birmingham  Railway  Company  to 
accept  and  take  snoh  lease,  and  to  uee^  exerdee^  and  enjoy  all  such 
powers^  rights^  and  prioHegee  ae  aforeeaidj  subject  to  the  provisions  of 
this  act,  and  to  the  performance  of  the  conditions  to  be  contained  in  such 
lease."  An  act  of  parliament  was  necessary  to  transfer  to  the  assignees 
of  the  reyersion  the  right,  power,  and  privilege  of  stopping  the  Great 
Western  trains,  pursuant  to  the  terms  of  the  agreement  of  the  4th  of 
February,  1887,  which  at  common  law  was  incapable  of  being  assigned. 
And  the  effect  of  the  4th  section  is,  to  transfer  to  the  London  and  North 
Western  Railway  Company  all  liabilities  for  any  defaults  for  which  the 
West  London  Railway  Company  would  before  have  been  responsible. 
Thus  stood  matters  at  the  time  the  lease  in  question  was  granted.  By  that 
lease,  the  West  London  Railway  Company,  in  the  terms  of  the  act  of  par- 
liament, demise  and  lease  to  the  London  and  Birmingham  Railway  Com- 
pany *the  West  London  Railway  as  authorized  to  be  constructed  r-n^orxa 
under  the  powers  of  the  acts  recited  in  the  8  &  9  Vict.  c.  clvi.,  and  *- 
all  stations,  wharfs,  buildings,  and  appurtenances  thereto  belonging,  or 
held,  used,  or  enjoyed  therewith,  and  the  rates  and  tolls  payable  in 
respect  thereof,  together  with  all  the  rights,  powers,  and  privileges  of 
the  West  London  Railway  Company  in  relation  thereto :  and  the  lessees 
covenant  that  they  will,  during  the  continuance  of  the  lease,  efficiently 
work  and  repair  the  railway  and  worke  thereby  demised^  and  indemnify 
the  lessors  against  all  liabilities,  loss,  charges  and  expenses,  claims 
and  demands  whatsoever  incurred  or  sustained  in  consequence  of  any 
want  of  repair,  or  in  consequence  of  not  working,  or  in  any  manner 
connected  with  the  working  of  the  railway  and  works.  More  large  and 
comprehensive  terms  it  is  difficult  to  conceive.  And,  if  there  is  any- 
thing equivocal  in  the  words  <<  efficiently  work,''  it  must  be  remembered 
that  they  are  the  words  of  the  covenantors.  «  Verba  fortitis  aeeipi- 
untur  contrd  proferentem^'  In  Bacon's  commentary  on  this  maxim,  it 
is  said :  «  This  rule,  that  a  man's  deeds  and  his  words  shall  be  taken 
strongliest  against  himself,  though  it  be  one  of  the  most  common 
grounds  of  the  law,  it  is  notwithstanding  a  rule  drawn  out  of  the  depth 
of  reason ;  for,  first,  it  is  a  school-master  of  wisdom  and  diligence,  in 
making  men  watchful  in  their  own  business ;  next,  it  is  author  of  much 
quiet  and  certainty,  and  that  in  two  sorts, — first,  because  it  favoureth 
acts  and  conveyances  executed,  taking  them  still  beneficially  for  the 
grantees  and  possessors, — and,  secondly,  because  it  makes  an  end  of 
many  questions  and  doubts  about  construction  of  words ;  for,  if  the 
labour  were  only  to  pick  out  the  intention  of  the  parties,  every  judge 
wpuld  have  a  several  sense ;  whereas,  this  rule  doth  give  them  a  sway 
to  take  the  law  more. certainly  one  way."  The  more  probable  meaning 
of  the  parties, — ^regard  being  had  to  the  known  *condition  of  ri^cy^t. 
this  railway, — ^was,  that  it  should  be  worked,  not  as  a  separate  ^ 
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undertaking,  which  the  act  recites  was  not  a  profitable,  and  conse- 
quently could  not  be  considered  an  efficient^  mode  of  working;  but  that 
it  should  be  worked  in  connexion  with  the  two  great  railways  with 
which  it  communicated.  And  it  was  to  carry  out  this  object  that  the 
8d  section  of  the  act  provided  that  the  Great  Western  Railway  Com- 
pany should  be  admitted  to  a  participation  in  the  use  of  the  line  to  be 
leased  and  made  under  the  act.  To  work  efficiently  must  mean  some- 
thing more  than  simply  to  work, — ^it  must  necessarily  mean,  to  work  to 
the  reasonable  extent  of  the  ability  of  the  coyenantors,  regard  being 
had  to  their  resources  and  their  capabilities  of  well  and  efficiently 
working.  [Maulb,  J. — ^If  you  succeed  in  satisfying  the  court  that  the 
rights,  powers,  and  privileges  of  the  West  London  Railway  Company 
under  their  agreement  of  the  4th.  of  February,  1837,  with  the  Great 
Western  Railway  Company,  pass  by  this  lease  to  the  defendants,  you 
will  relieve  yourself  of  a  great  difficulty,  I  may  say  of  all  difficulty,  on 
this  part  of  the  case.]  The  defendants  were  bound  to  take  notice  of 
that  agreement,  although  it  is  not  referred  to  in  the  lease ;  for,  it  is 
expressly  recognised  and  referred  to  in  the  84th,  85th,  86th,  and  87th 
sections  of  the  8  &  4  Vict.  c.  cv.,  which  is  recited  in  the  leasing  act  of 
8  &  9  Vict.  c.  clvi.  In  Vin.  Abr.  Notice  (A  2),  pi.  10,  it  is  said, — 
«  None  is  bound  by  the  law  to  give  notice  to  another  of  that  which  that 
other  person  may  otherwise  inform  himself  of;  except  he  tie  himself  by 
special  covenant  and  agreement  to  do  it ;  for,  the  law  will  not  put  an 
unnecessary  trouble  upon  any  man  without  his  own  consent."  Again, 
pi.  12, — c<  Notice  is  not  necessary  when  the  thing  is  as  much  in  the 
cognisance  of  the  one  as  the  other."  The  agreement  which  was  entered 
into  in  1845,  and  which  is  alluded  to  in  s.  8,  may  throw  some  light  upon 
^ft--^  the  question.  [Jbrvis,  C.  J. — *That  ceased  to  have  any  bind- 
^  ing  force,  upon  the  making  of  the  lease.]  The  court  cannot  well 
arrive  at  the  intention  of  the  parties,  without  looking  at  that  agreement, 
as  well  as  at  the  lease  and  the  act  of  parliament. 

Jebvis,  C.  J. — At  the  trial  of  this  cause  before  me,  it  was  agreed 
between  the  parties  that  a  verdict  should  be  entered  for  the  plaintiffs, 
subject  to  a  motion  by  my  brother  Byles  to  take  the  opinion  of  the 
court  as  to  the  principle  upon  which  the  damages  were  to  be  calculated, 
in  the  event  of  the  plaintiffs  being  held  entitled  to  retain  the  verdict ; 
and,  for  the  purpose  of  that  investigation,  it  was  admitted  that  the 
plaintiffs  were  entitled,  because,  according  to  that  view,  the  efficiently 
working  the  line  was  to  comprehend  the  working  of  passenger  trains, 
and  this  the  plaintiffs  have  not  done.  It  is  unnecessary  to  consider 
whether  that  point  is  rightly  or  wrongly  ruled,  because,  for  the  pur- 
pose of  this  motion,  it  is  conceded  on  the  part  of  the  defendants  that 
they  must  be  assumed  to  be  bound  to  run  passenger  trains.  It  was 
urged  by  my  brother  Byles^  that,  for  the  purpose  of  ascertaining  the 
damages  in  this  case,  he  was  entitled  to  contend  that  the  defendants,  as 
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lessees  of  the  West  London  Railway  Company,  were  bound  to  work  the 
West  London  Railway  as  a  branch  of,  and  in  connexion  with,  the  Lon- 
don and  North  Western  Railway,  and,  farther,  that  they  were  bound 
to  exercise  the  powers  and  rights  which  the  West  London  Railway 
Company  had  by  virtue  of  the  agreement  entered  into  between  them- 
selves and  the  Great  Western  Railway  Company,  in  February,  1837. 
Upon  the  former  occasion,  the  court,  composed  of  my  brothers  Cress- 
WBLL,  Williams,  Talfourd,  and  myself,  entertained  no  doubt  what- 
ever that  the  defendants,  the  North  Western  Railway  Company,  were 
not  bound  to  stop  their  trains,  so  as  to  work  the  West  London  Railway 
in  conjunction  with,  and  as  a  branch  of,  their  own  railway.  But,  some 
doubt  ♦having  been  entertained,  whether,  under  the  terms  of 
their  covenant  efficiently  to  work  the  West  London  Railway,  the 
defendants  were  not  bound  to  exercise  the  powers  and  authorities  con- 
ferred by  the  agreement  of  the  4th  of  February,  1837,  i||ade  between 
the  West  London  Railway  Company  and  the  Great  Western  Railway 
Company,  a  second  argument  was  directed,  with  a  view  to  the  better 
understanding  of  that  point. 

It  appears  from  the  lease,  and  the  recital  in  the  act  of  parliament 
which  authorizes  it,  that  the  West  London  Railway  could  not,  as  a 
separate  and  independent  undertaking,  be  worked  with  advantage,  that 
is,  with  profit  to  the  shareholders ;  but  the  act  recites  that  it  was  pos- 
sible that  the  West  London  Railway  might  be  advantageously  worked 
by  the  London  and  North  Western  Railway  Company,  in  conjunction 
with  their  line,  or  with  the  Great  Western  Railway,  and  accordingly  it 
authorizes  the  West  London  Railway  Company  to  lease  their  railway 
to  the  London  and  North  Western  Railway  Company,  together  with  all 
their  rights,  powers,  and  privileges  in  relation  thereto.  But  it  is  ob- 
servable that  all  that  is  leased,  is,  the  West  London  Railway ;  and  there 
is  no  reference  or  allusion  whatever,  from  the  beginning  to  the  end  of 
the  lease,  to  any  authority  or  any  liability  of  the  London  and  North 
Western  Railway  Company  to  stop  their  trains,  or  to  work  them  in 
connexion  with  the  West  London  Railway.  At  the  most,  the  plaintiffs 
are  entitled  to  contend  that  the  defendants  are  bound  by  their  cove- 
nant efficiently  to  work  that  which  is  the  subject-matter  of  the  demise. 
That  which  is  demised,  is,  no  authority  or  control  over  the  North  West- 
ern Railway  Company,  but  the  West  London  Railway.  It  does  not 
follow,  that,  because  the  London  and  North  Western  Railway  Com- 
pany are  lessees  of  the  West  London  Railway,  they  are  bound  to 
alter  the  manner  of  working  their  own  line,  for  the  purpose  of  more 
efficiently  and  profitably  working  ♦that  which  is  the  subject-mat-  r^coi  o 
ter  of  the  demise ;  for,  in  that  case,  as  was  observed  in  the  '- 
course  of  the  argument,  they  would  be  precluded  from  stopping  the 
working  of  their  own  line,  or  making  any  deviation  or  alteration  in  their 
line  which  might  sever  the  connexion  between  the  Holsden  station  and 
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their  own  line,  daring  the  term  of  nine  hundred  and  ninety-nine  years 
created  by  the  demise.  The  court  is,  therefore,  unanimously  of  opinion, 
that,  in  the  working  of  the  West  London  Railway  efficiently,  within  the 
terms  of  their  covenant,  the  London  and  North  Western  Railway  Com- 
pany are  not  bound  to  work  it  in  connexion  with  and  as  a  branch  of 
their  line. 

The  question  then  is,  whether  the  defendants,  as  representing  the 
West  London  Railway  Company,  take  all  the  rights  and  privileges  of  the 
West  London  Railway  Company,  and,  amongst  them,  the  power  and 
authority  to  stop  the  trains  of  the  Great  Western  Railway  Company. 
I  apprehend,  in  the  first  place,  that  the  agreement  of  the  4th  of  Feb- 
ruary, 1887,  and  the  powers  and  authorities  under  that  agreement,  do 
not  pass  to  the  London  and  North  Western  Railway  Company  under 
the  lease.  They  could  only  pass  by  force  of  the  act  of  parliament ;  and 
I  find  no  words  in  the  8  &  9  Vict.  c.  clvi,,  which  confer  upon  the  West 
London  Railway  Company  the  right  to  convey  the  authority  in  question 
to  the  London  and  North  Western  Railway  Company.  The  only  power 
the  statute  gives  them,  is,  to  demise  their  railway  for  a  given  term : 
the  agreement  between  the  West  London  Railway  Company  and  the 
Ghreat  Western  Railway  Company  is  never  once  alluded  to ;  and  the  8d 
section  contains  a  provision  which  is  in  some  measure  inconsistent  with 
it,  and  which  will  explain  the  words  rights,  powers,  and  privileges,  with 
reference  to  the  agreement,  so  as  to  give  them  full  effect.  They  may 
mean  all  the  rights,  powers,  and  privileges  which  the  West  London 
*^141  *^*^^*y  ^^  acquired,  as  a  railway,  by  the  act  of  parliament, 
■'  and  those  only.  If  so,  they  had  no  power  to  convey  to  the  Lon- 
don and  North  Western  Railway  Company,  the  agreement  with  the 
Great  Western  Railway  Company,  or  the  rights  they  acquired  under  it. 
And  it  seems  to  me  that  it  would  be  highly  unreasonable  that  they 
should  have  such  power.  That  agreement  is  not  mentioned  in  the  lease. 
If  the  London  and  North  Western  Railway  Company  take  the  power  of 
controlling  the  Great  Western  Railway  Company,  they  must,  on  the 
other  hand,  also  take  upon  themselves  the  obligations  of  the  West  Lon- 
don Railway  Company  to  the  Ghreat  Western  Railway  Company :  and 
it  is,  I  conceive,  impossible  to  contend  that  the  Great  Western  Railway 
Company  has,  by  virtue  of  the  act  of  parliament,  any  power  to  enforce 
the  penalties  against  the  London  and  North  Western  Railway  Company, 
if  they  refuse  to  stop  their  trains.  The  act  of  parliament,  I  think,  con- 
fers upon  the  West  London  Railway  Company  no  power  to  transfer 
their  rights  under  that  agreement ;  and  they  have  not,  in  fact,  trans- 
ferred them :  consequently,  the  defendants  were  not  bound  to  work  the 
West  London  Railway  either  in  connexion  with  or  as  a  part  of  their 
own  line ;  nor  were  they  bound  to  require  the  Great  Western  Railway 
Company  to  stop  their  trains. 

I  believe  the  real  history  of  the  agreement  and  lease  to  be  this.    It 
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iris  found  that  the  West  London  Railway  could  not  profitably  be  worked 
by  itself;  bat  it  was  thought  that  it  might  be  availably  worked  as  a  part 
ofy  or  in  connexion  with,  the  London  and  North  Western  Railway,  or 
the  Great  Western  Railway ;  and  it  is  left  to  their  mutual  interest  to 
work  in  connexion  or  otherwise,  as  such  interest  may  suggest ;  but,  in 
order  to  prevent  a  forfeiture,  and  to  avoid  those  liabilities  which  the  act 
authorizing  the  making  of  the  railway  imposes  upon  *them,  they  r^o^n 
take  from  the  defendants  a  covenant  efiSciently  to  work  the  rail-  ^ 
way, — ^that  is,  honestly  and  fairly,  and  not  colourably, — so  as  to  satisfy 
those  requirements. 

Li  estimating  the  damages,  therefore,  I  am  of  opinion  that  we  must 
reject  the  two  propositions  which  have  been  contended  for  on  the  part 
of  the  plaintifi,  and  must  tell  the  jury  that  the  defendants  were  not 
bound  to  work  the  West  London  Railway  as  a  branch  of,  and  in  con- 
nexion with,  the  London  and  North  Western  Railway,  and  that  the 
defendants  were  not  bound  to  stop  the  trains  of  the  Great  Western 
Railway  Company. 

Maulb,  J. — ^I  am  of  the  same  opinion.  The  only  point  to  which  my 
attention  has  been  directed, — ^not  having  been  present  at  the  former 
argument, — ^is  the  single  question  whether  the  lease  of  the  10th  of 
March,  1846,  or  the  act  of  parliament  under  the  authority  of  which  it 
was  made,  transfers  the  agreement  of  the  4th  of  February,  1837,  made 
between  the  plaintiffs  and  the  Ghreat  Western  Railway  Company,  so  as 
to  make  it  operate  as  a  valid  and  binding  agreement  as  between  the 
plaintifis  and  the  defendants.  I  am  of  opinion  that  it  does  not.  If  any 
such  intention  had  existed  in  the  minds  of  the  legislature,  or  of  the 
parties  to  the  lease,  it  would  have  been  expressed  by  apt  and  suitable 
words.  Such  an  agreement  as  this  at  common  law  would  not  be  trans- 
ferable :  to  make  it  so,  the  power  of  parliament  must  be  called  in  aid. 
It  is  very  unlikely  that  an  act  of  parliament  for  a  purpose  so  singular 
and  unusual  as  the  transfer  of  the  rights  and  liabilities  under  such  an 
agreement  as  this,  to  new  parties,  would  be  couched  in  such  very  general 
words  as  are  found  in  the  act  in  question.  No  specific  reference  is 
made  to  the  agreement,  which  one  would  naturally  have  expected  to 
find,  if  such  intention  as  that  suggested  had  existed :  and,  if  any  such 
intention  had  existed,  there  would  probably  have  been  f some  poig 
stipulation  or  provision  for  duly  carrying  it  out.  Nothing,  how-  ^ 
ever,  of  the  kind  is  to  be  found  either  in  the  lease  or  in  the  act  of  par- 
liament. It  has  been  contended  that  this  liability  arises  under  the 
covenant  <<  that  the  London  and  Birmingham  Railway  Company  (the 
defendants)  shall,  at  their  own  expense,  during  the  continuance  of  the 
lease,  efficiently  work  and  repair  the  raUway  and  works  hereby  demised, 
and  indemnify  the  West  London  Railway  Company  againet  all  liaiir 
litiesy  loss,  charges  and  expenses,  claims  and  demands  whatsoever, 
incurred  or  sustained  in  consequence  of  any  such  want  of  repair,  or  in 
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consequence  of  not  working^  or  in  any  manner  connected  with  the 
working  of,  the  same  railway  and  works/'  I  think  that  very  distinctly 
points  out  that  the  defendants  are  to  work  the  railway,  not  colourahly, 
but  efficiently,  that  is,  so  as  to  prevent  any  damage  to  the  plaintiffs,  or 
any  forfeiture  that  might  result  firom  an  omission  to  work  it;  and  that, 
if  the  defendants  work  it  so  as  to  prevent  such  damage  or  forfeiture, 
that  is  an  efficient  working  within  the  meaning  of  the  covenant.  The 
clause  goes  on,  in  the  same  sentence, — <cbut  the  West  London  Railway 
Company  shall  have  no  control  whatever  over  the  working  or  manage- 
ment by  the  London  and  Birmingham  Railway  Company  of  the  West 
London  Railway  or  works."  If  the  West  London  Railway  Company 
were  to  have  the  power  they  now  contend  for,  viz.  to  compel  the  defend- 
ants to  work  the  demised  raUway  in  connexion  with  and  as  a  part  of  their 
own  line,  and  under  the  terms  of  the  agreement  with  the  Great  Western 
Railway  Company,  they  would  undoubtedly  be  assuming  a  control  over 
the  working  or  management  by  the  London  and  Birmingham  Railway 
Company  of  the  West  London  Railway.  Taking  the  whole  of  the  pro- 
visions of  the  lease  together,  it  amounts  to  this,  that  the  lessees  shall 
work  the  railway  so  as  to  prevent  any  loss  or  forfeiture,  or  any  injury 
^S171  ^^  ^^^  lessors  *in  consequence  of  not  working,  but,  so  long  as 
^  they  do  that,  they  may  work  it  in  any  way  they  please,  the 
lessors  expressly  renouncing  all  right  in  any  way  to  control  or  interfere 
with  their  management.  Not  only  is  there  an  entire  absence  of  special 
words  to  serve  so  very  special  a  purpose  as  the  transfer  of  this  agree- 
ment,— ^which  I  think  sufficient  to  induce  a  construction  which  should 
exclude  that  operation  from  the  act  of  parliament  and  the  lease ;  but 
I  think  also,  that  the  lease  itself,  if  carefully  looked  at,  so  far  as  this, 
the  mam  provision  which  is  relied  on,  goes,  contains  express  words 
which  are  inconsistent  with,  if  they  do  not  altogether  exclude,  such  a 
transfer  of  the  agreement  as  is  contended  for  on  the  part  of  the  plain* 
tiffs.  I,  therefore,  as  to  that  point,  entirely  agree  with  the  lord  chief 
justice  in  the  conclusion  which  he  has  come  to. 

Cresswell,  J. — I  am  of  the  same  opinion.  As  to  the  first  point,  I 
do  not  think  it  necessary  to  add  anything  to  what  has  fallen  from  the 
lord  chief  justice.  As  to  the  other  point,  the  question  is,  whether  the 
agreement  which  was  entered  into  between  the  Great  Western  Railway 
Company  and  the  West  London  Railway  Company  is  to  be  considered  as 
absolutely  transferred,  by  virtue  of  the  act  of  parliament  and  lease,  to 
the  London  and  North  Western  Railway  Company,  so  as  to  be  binding 
upon  them,  and  also  upon  the  Great  Western  Railway  Company  with 
reference  to  them.  The  act  of  8  ft  9  Vict.  c.  clvi.,  which  enabled  the 
West  London  Railway  Company  to  grant  the  lease,  contains  various 
recitals  as  to  the  position  of  the  company ;  but  there  is  no  mention  of 
this  agreement  between  them  and  the  Great  Western  Railway  Company : 
and  I  cannot  help  thinking  that  it  would  not  have  been  overlooked,  if 
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it  liad  been  intended  tliat  any  rights  or  liabilities  under  that  agreement 
flhoold  pass  by  the  proposed  lease.  After  ^reciting  the  nnpro*  r*^ift 
Busing  state  of  the  West  London  Railway,  and  the  agreement  ^ 
entered  into  with  the  defendants  for  a  lease  of  it,  subject  to  certain 
tenns  matnally  agreed  upon,  the  act,  in  section  1,  enables  the  company 
to  grant  a  lease  for  nine  hundred  and  ninety-nine  years,  « together 
with  all  their  rights,  powers,  and  privileges  in  relation  thereto, — not  a 
word  about  liabilities,  nor  anything  tending  to  show  that  the  parties 
contemplated,  or  that  the  legislature  intended  to  sanction,  a  transfer  of 
the  agreement  of  the  4th  of  February,  1837,  so  as  to  place  the  defend- 
ants and  the  Ghreat  Western  Railway  Company  in  the  situation  of 
parties  mutually  contracting  with  each  other.  The  3d  section  of  the 
act  likewise  rather  tends  to  the  inference  that  the  parties  never  con- 
templated any  such  transfer :  it  provides  that  the  Great  Western  Rail- 
way Company  shall  be  admitted  to  a  participation  in  the  use' of  the 
West  London  Railway  upon  equal  terms  with  the  London  and  Birming- 
ham Railway  Company, — a  provision  which  would  have  been  unnecessary, 
if  the  construction  contended  for  on  the  part  of  the  plaintiffs  was  the 
correct  one.  Then,  the  lease  itself,  in  similar  terms,  grants  unto  the 
London  and  Birmingham  Railway  Company  the  West  London  Railway, 
and  all  stations,  &c.,  <<  together  with  all  the  rights,  powers,  and  privileges 
of  the  West  London  Railway  Company  in  relation  thereto, — ^not  in 
relation  to  the  Great  Western  Railway  Company,  or  to  their  mode  of 
working  their  line.  There  is  nothing,  therefore,  to  show  that  the 
parties  contemplated  anything  of  the  sort,  or  to  show  that  they  intended 
a  transfer  to  the  defendants  of  the  agreement  of  the  Great  Western 
Railway  Company  with  the  plaintiffs,  so  as  to  be  binding  either  upon 
the  Great  Western  Railway  Company,  or  upon  the  defendants  in  rela- 
tion thereto.  I  therefore  think  the  defendants  have  not  bound  them- 
selves to  work  the  West  London  Railway  efficiently,  in  the  sense 
contended  for  by  my  brother  Byle9. 

'^'Talfourd,  J. — ^I  am  entirely  of  the  same  opinion.  It  appears  r^io-i  g 
to  me  that  the  general  words  in  the  lease  which  are  relied  on,  ^ 
are  quite  insufficient  to  confer  upon  the  London  and  North  Western 
Railway  Company,  the  power  of  enforcing  against  the  Great  Western 
RMlway  Company  the  agreement  made  by  that  company  with  the  West 
London  Railway  Company.  The  general  scope  of  the  8  &  9  Vict.  c. 
dvi.,  also  tends  to  show  that  no  such  power  was  intended  to  be  con- 
ferred by  the  legislature.  And,  if  the  power  did  not  exist,  it  could 
not  be  the  duty  of  the  defendants  to  exercise  it. 

Jebvis,  C.  J. — The  rule  will  be  absolute  for  the  assessment  of 
damages  upon  the  principle  above  stated,  upon  the  issue  on  the  sixth 
breach, — the  damages  on  the  first,  second,  and  third  breaches  being 
nominal,  and  on  the  fourth  and  fifth  for  the  amounts  agreed  on. 

Rule  accordingly. 

VOL.  XI.— 29 
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Bifle$,  Serjt.,  BniAgplandj  on  a  subsequent  day,  showed  cause  against 
the  defendants'  rule  for  a  new  trial. — The  direction  of  the  lord  chief 
justice  was  perfectly  unexceptionable.  The  true  meaning  of  the  defend- 
ants' covenant  efficiently  to  work  the  railway  demised,  was,  that  they 
should  work  it  in  the  manner  in  which  railways  are  usually  worked,  and 
in  which  this  one  had  already  been  worked,  viz.  with  passenger  trains 
as  well  as  goods  trains.  It  may  be  at  once  conceded  that  there  are  no 
words  in  the  West  London  Railway  Company's  act  of  incorporation, 
the  6  W.  4,  c.  Ixxix.,  to  make  it  incumbent  on  that  company  to  carry 
either  passengers  or  goods :  the  act  does  not  compel  them  to  become 
carriers :  Palmer  v.  The  Grand  Junction  Railway  Company,  4  M.  &  W. 
749,  766  ;t  Ex  parte  Robins,  7  Dowl.  P.  C.  666.  The  plaintiffs,  how- 
*n201  ®^®^'  ^*^  ®^  worked  the  *railway ;  and  the  provisions  of  the 
^  lease  clearly  indicate  that  the  parties  contemplated  a  continuance 
of  that  mode  of  carrying  on  the  concern.  The  profits  to  be  received 
by  the  plaintiffs  depend  upon  the  two  descriptions  of  working  being 
carried  on  by  their  lessees.  The  omission  to  do  so  clearly  amounts  to 
a  breach  of  the  letter  and  the  spirit  of  the  contract.  Ellen  t;.  Topp, 
6  Exch.  424,t  is  a  somewhat  analogous  case ;  there,  by  the  terms  of 
an  indenture  of  apprenticeship,  an  infant  was  placed  by  his  father  (who 
was  a  party  to  the  indenture)  as  apprentice  to  a  master,  described  in 
the  indenture  as  <<an  auctioneer,  appraiser,  and  corn-factor,"  « to  learn 
his  art,  and  with  him  after  the  manner  of  an  apprentice  to  serve." 
After  the  making  of  the  indenture,  and  the  commencement  of  the 
apprenticeship,  the  master  wholly  relinquished  the  trade  of  corn-factor ; 
whereupon  the  apprentice  absented  himself  from  his  master's  service. 
In  an  action  on  the  Indenture,  by  the  master  against  the  father,  for 
the  desertion  of  the  apprentice,  it  was  held  that  the  relinquishment  by 
the  master  of  his  trade  of  corn-factor  was  a  good  answer  to  the  action. 
[Maulb,  J. — ^Would  not  the  lessees  satisfy  this  covenant  by  keeping 
the  railway  in  proper  order,  so  as  to  enable  the  public  to  travel  on  it 
with  their  own  locomotives  and  carriages  ?]  It  is  submitted  they  would 
not.  They  are  bound  to  work  and  repair  the  railway  and  works  demised, 
— including,  of  course,  the  stations,  which  are  only  applicable  to  pas- 
senger traffic.  [Matjlb,  J. — The  covenant  for  indemnity  throws  some 
light  upon  the  other  branch.  The  question  is,  whether  the  meaning  of 
the  covenant  efficiently  to  work  means  any  more  than  that  the  lessees 
will  perform  the  duty  which  the  lessors  themselves  owe  to  the  public, — 
or,  in  other  words,  whether  the  object  of  the  covenant  was,  the  reali- 
asation  of  the  largest  amount  of  gross  profits,  or  merely  to  compel  the 
^oni-i  l^soes  to  do  what  the  lessors  themselves  were  bound  to  *do.] 
^  Looking  at  the  whole  instrument,  and  at  the  relative  situation 
of  the  contracting  parties,  as  well  as  at  the  recitals  in  the  8  &  9  Vict, 
c.  clvi.,  it  is  manifest  that  the  lessees  are  not  justified  in  abstaining 
from  the  exercise  of  one  source  of  profit.    [Maulb,  J. — It  is  difficult 
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to  reconcile  your  argament  with  the  proyiso  iu  the  lease,  that  the  West 
London  Bailway  Company  shall  have  no  control  whatever  over  the 
working  or  management  by  the  London  and  Birmingham  Railway  Com- 
pany of  the  West  London  Bailway  or  works ;  for,  if  the  former  are 
entitled  to  insist  that  their  railway  shall  be  worked  in  the  way  best 
adapted  to  secure  their  interest,  they  will  be  exercising  a  control  oyer 
the  management,  not  of  the  West  London  Bailway  only,  bat  of  the 
London  and  North  Western  Bailway  also.]  That  is  not  the  plaintiffs' 
argament :  all  they  say,  is,  that  they  are  entitled  to  insist  that  the 
railway  shall  be  worked  in  the  osaal  and  accastomed  manner,  yiz.  with 
passenger  trains  as  well  as  goods  trains.  The  saggestion  that  this  is  a 
mere  covenant  to  indemnify  the  lessors,  and  that  the  railway  will  be 
efSciently  worked,  if  so  worked  as  to  satisfy  the  liability  incarred  by 
the  West  London  Bailway  Company  to  the  public,  is  now  for  the  first 
time  made.  It  clearly  is  not  the  natural  construction :  and  it  entirely 
destroys  the  plaintiffs'  security  for  that  which  was  their  main  induce- 
ment to  grant  the  lease. 

Ohannellj  Serjt.,  and  BoviUj  for  the  defendants,  submitted,  that  the 
covenant  in  question  at  the  most  amounted  to  a  covenant  to  indemnify 
the  lessors  against  any  forfeiture  which  might  result  (under  the  210th 
section  of  the  6  W.  4,  c.  lxziz.,(a)  )  from  the  defendants'  omission  duly 
to  complete  the  railway,  or  to  afford  the  public  the  accommodation 
thereon  which  the  plaintiffs  had  ^contracted  to  furnish  to  them,  r^^qoo 
so  as  to  preserve  their  reversionary  interest  therein ;  that  the  *- 
covenant  was  well  performed  by  working  the  railway  in  a  reasonable 
manner,  regard  being  had  to  the  interest  of  the  lessees ;  and  that  they 
were  not  bound  to  work  it  with  passenger  trains,  at  the  risk  of  loss  to 
themselves. 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. At  the  trial,  it  was  contended,  on  the  part  of  the  plaintiffs,  that, 
in  order  to  satisfy  their  covenant  eflSciently  to  work  the  railway  demised, 
the  defendants,  the  lessees,  were  bound  to  work  it  with  passenger  trains 
as  well  as  goods  trains.  The  learned  counsel  for  the  defendants,  on  the 
other  hand,  insisted,  as  they  have  insisted  upon  this  argument,  that 
that  was  not  the  true  meaning  of  the  covenant,  but  that  it  was  a  cove- 
nant to  indemnify  only ;  and  that,  as  it  had  been  shown  that  the  work- 
ing the  line  with  goods  trains  only  had  been  equally  if  not  more  pro- 
ductive than  working  it  in  any  other  way  would  have  been,  the  covenant 
was  satisfied,  and  the  defendants  had  been  guilty  of  no  breach.  I 
adopted  the  view  presented  on  the  part  of  the  plaintiffs,  in  preference 
to  that  urged  for  the  defendants,  and  intimated  an  opinion  that  the 
covenant  in  question  was  not  a  mere  covenant  to  indemnify,  but  that 
the  defendants  were  bound  to  run  passenger  trains.  Upon  further  con- 
sideration, however,  of  the  case, — and,  indeed,  during  the  discussion  of 

(a)  Ante,  p.  805  (a). 


822  W.  L.  BATLWAT  CO.  v.  L.  &  N.  W.  RAILWAY  CO.    T.  T.  1861. 

the  other  rule, — ^I  entertained  doubts  whether  the  view  I  then  adopted 
was  the  correct  one ;  and  I  am  now  satisfied  that  I  was  wrong,  not 
because  I  did  not  adopt  the  argument  urged  on  the  part  of  the  defend- 
ants, but  because  the  suggestion  thrown  out  by  mj  brother  Maulb 
during  the  argument  is  the  true  view  of  the  case.  The  plaintiffs  are 
under  an  engagement  to  the  public  to  maintain  and  to  work  the  railway. 
They  lease  the  railway  to  the  defendants,  in  consideration  of  a  certain 
^qoq^  B^™  of  money,  and  *of  certain  shares  of  the  gross  receipts  and 

-*  profits  of  the  line ;  and  they  take  from  them  a  covenant  that 
they  will,  <<  at  their  own  expense,  during  the  continuance  of  the  lease, 
eflSciently  work  and  repair  the  railway  and  works  thereby  demised,  and 
indemnify  the  lessors  against  all  liabilities,  loss,  charges  and  expenses, 
claims  and  demands  whatsoever,  whether  incurred  or  sustained  in  con- 
sequence of  any  want  of  repair,  or  in  consequence  of  not  working,  or 
in  any  manner  connected  with  the  working  of  the  same  railway  and 
works  :'*  but  annexed  to  this  covenant  is  the  following  proviso, — «(but 
the  West  London  Railway  Company  shall  have  no  control  whatever 
over  the  working  or  management  by  the  London  and  Birmingham  Rail- 
way Company  of  the  West  London  Railway  and  works."  It  is  con- 
tended on  the  part  of  the  lessors,  that  they  have  a  right  to  insist  upon 
the  lessees'  working  the  line  in  a  particular  way,  and  with  a  particular 
description  of  carriages,  and  so  they  would  indirectly  assume  to  them- 
selves that  very  control  which  the  covenant  itself  expressly  provides 
that  they  shall  not  have.  I  think  the  proper  construction  of  the  cove- 
nant is  this, — ^that  the  lessees  are  to  take  upon  themselves  the  obliga- 
tions which  are  by  the  act  of  parliament  cast  upon  the  West  London 
Railway  Company,  and  that  that  is  the  extent  of  the  responsibility 
which  this  covenant  casts  upon  them.  The  covenant  will  not  enable 
the  lessors  to  say  how  and  in  what  manner  the  lessees  shall  work  the 
line,  or  in  any  way  indirectly  to  assume  the  management  and  control 
of  it.  I  think,  therefore,  that  the  defendants  are  not  bound  by  their 
covenant  to  run  passenger  trains  as  well  as  goods  trains,  but  that  they 
shall  keep  open  and  work  the  railway  in  such  manner  as  to  relieve  the 
lessors  from  the  liabilities  incurred  by  them  under  the  act  of  parlia- 
ment ;  and  that,  having  done  that,  they  are  not  liable  to  this  action. 
*3241      ^Maule,  J. — If  the  covenant  in  question  were  to  receive  the 

^  construction  contended  for  on  the  part  of  the  plaintiffs,  viz.  that 
the  defendants  are  to  work  the  West  London  Railway  in  such  a  manner 
as  to  produce  the  largest  amount  of  gross  proceeds,  not  only  would 
there  be  a  possibility,  but  a  very  great  probability,  that  it  might  enure 
as  a  covenant  by  them  so  to  work  the  railway  as  to  entail  upon  them  a 
ruinous  loss.  Undoubtedly,  if  a  person  is  so  unwise  as  to  enter  into 
such  a  covenant,  effect  must  be  given  to  it,  if  the  words  are  clear.  But 
it  is  very  unlikely  that  a  covenant  of  that  sort  should  be  entered  into ; 
and  it  is  not  to  be  inferred  from  language  which  is  fairly  and  reasonably 
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8ii8oq>tible  of  an  equally  probable  interpretation  not  involving  such  an 
absurdity.  Where  a  covenant  may  have  two  meanings,  each  of  which 
is  equally  probable,  in  each  of  which  the  words  are  capable  of  expressing 
the  same  thing,  and  the  question  is,  in  which  of  the  two  senses  it  is  to 
be  understood,  that  meaning,  which  it  is  most  probable  the  parties  con-; 
templated,  is  the  one  that  is  to  be  adopted.  It  seems  to  me  that  the 
more  probable  meaning  of  this  covenant  is  that  which  the  lord  chief 
jofltice  has  adverted  to,  viz.  that  in  which'the  lessors  provide  only  that 
they  shall  not,  in  consequence  of  the  neglect  of  any  of  the  duties  or 
obligations  they  owe  to  the  public,  or  of  the  nonperformance  of  anything 
necessary  to  be  done  on  their  part  to  retain  their  rights  over  the  railway, 
sustain  any  loss  or  damage.  Looking  at  the  words  of  the  covenant,  and 
at  the  context,  it  seems  to  me  that  that  is  by  far  the  more  probable 
c<mstruction.  Nothing  can  be  more  improbable  than  that,  where  a 
great  railway  company  takes  a  lease  of  a  small  railway,  to  be  worked 
in  conjunction  with  its  own  line,  it  should  contemplate  any  other  than 
the  liberty  of  dealing  with  the  subject-matter  of  the  demise  as  its  own 
ideas  of  its  own  interest  may  suggest :  and  if,  in  doing  that,  some  injury 
or  inconvenience,  or  some  undue  '^'responsibility,  is  likely  to  be  r^qofc 
cast  upon  the  lessors,  it  is  very  natural  that  that  should  be  pro-  ^ 
vided  for.  In  the  present  case,  I  entertain  no  doubt  that  the  object 
and  intention  of  the  parties  to  this  lease,  was,  that  the  London  and 
North  Western  Railway  Company  should  have  this  piece  of  railway  to 
annex  to  their  own  line,  and  to  work  it  in  such  a  manner  as  they  might 
deem  most  subservient  to  their  own  interest :  but  that,  inasmuch  as  if 
they  were  to  act  upon  that  general  power,  they  might  in  certain  special 
circumstances  produce  results  which  might  be  injurious  to  the  lessors, 
those  results  are  specially  provided  against.  The  effect,  therefore,  of 
the  covenant  I  conceive  to  be,  that,  though  the  lessees  may  work  the 
West  London  Railway  according  to  their  pleasure,  they  will  not  so  use 
it,  or  abstain  from  using  it,  as  to  cause  any  forfeiture,  loss,  or  damage 
to  the  lessors.  This  view  is,  as  it  seems  to  me,  strongly  confirmed  by 
the  general  scope  and  object  of  the  lease ;  and  great  light  is  thrown 
upon  it  by  the  concluding  words  of  the  covenant  in  question,  which 
expressly  exclude  the  lessors  from  having  any  control  over  the  working 
or  management  of  the  line  by  the  lessees.  The  covenant  has  nothing 
at  all  to  do  with  making  the  greatest  amount  or  any  amount  of  gross 
proceeds ;  but  its  object  is  merely  to  prevent  forfeiture  or  injury  to  the 
lessors  by  the  omission  of  the  lessees  to  perform  the  duties  and  obliga- 
tions which  their  act  of  incorporation  cast  upon  the  lessors ;  leaving 
wholly  untouched  the  mode  of  working.  If  the  lessees  work  the  line  so 
as  to  satisfy  those  obligations,  and  duly  furnish  the  stipulated  accounts, 
they  have  performed  their  covenant.  For  these  reasons,  I  think  that 
the  true  construction  of  the  covenant  is  one  of  which  it  is  no  violation 
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on  the  part  of  the  covenantors  not  to  mn  passenger  trains ;  and,  conse. 
quently,  I  think  this  mle  should  be  made  absolute. 
4^3281  ^Oresswell,  J. — I  am  entirely  of  the  same  opinion.  I  forbear 
^  to  add  anything  to  Trhat  has  been  said  by  my  lord  and  my  brother 
Maulb,  because  I  think  enough  has  been  said  to  enable  the  judge  whose 
duty  it  may  be  to  try  this  cause,  to  see  upon  what  ground  the  decision 
we  have  come  to  proceeds,  and  because  we  have  been  very  candidly  told 
by  the  parties  that  they  mean  to  take  the  opinion  of  a  court  of  error 
upon  the  whole  case. 

Talfourd,  J.,  concurred.  Rule  absolute. 


Jebvis,  C.  J. — As  it  is  the  intention  of  the  parties  to  have  a  bill  of 
exceptions,  they  might  arrange  so  as  to  save  the  expense  of  going  down 
again.  I  should  certainly  rule  at  nisi  prius  in  conformity  with  the 
principles  we  have  laid  down  upon  this  and  the  former  rule,  which  might 
at  once  be  turned  into  a  bill  of  exceptions. 

This  suggestion  of  the  court  was  not  acted  upon.  The  cause  went 
down  again,  and  a  bill  of  exceptions  was  tendered  to  the  ruling  of  the 
lord  chief  justice.  The  decision  of  the  court  of  error  thereon  is  sub- 
joined. 


♦327]     *m  THE  EXCHEQUER  CHAMBER. 

The  WEST  LONDON  RAILWAY  COMPANY  v.  The  LONDON 
AND  NORTH  WESTERN  RAILWAY  COMPANY.  Jan.  28, 
1853. 

In  1830,  a  oompanj  (afkerwaids  called  the  West  London  B&ilway  Company)  wae  ineorporated 
by  act  of  parliament^  for  the  making  of  a  railway  from  the  Kensington  Canal,  to  Join  the 
London  and  Birmingham  (afterwards  called  the  London  and  North-Weiteni)  and  the  Great 
Western  railways,  at  a  place  called  Holsden  Oreen ;  and  eertain  duties  were  by  the  aet  cast 
npon  the  company ;  and,  amongst  other  things,  it  was  provided,  that,  if  the  nllway  should 
be  abandoned,  or  should,  after  its  completion,  cease  for  the  space  of  three  years  to  be  used 
as  a  railway,  the  land  taken  by  the  company  for  the  pnritoses  of  the  aot»  should  revert  to  the 
owners  of  the  adjoining  land. 

In  February,  1837,  the  West  London  Ridlway  Company  entered  into  an  agreement  witK  the 
Great  Western  Railway  Company,  under  which  the  last-mentioned  company  bovnd  themselves 
to  stop  certain  of  their  trains  at  a  point  where  their  railway  intersected  the  West  London 
Railway,  for  the  purpose  of  transferring  passengers  and  goods  from  one  railway  to  the  other, 
and  to  stop  their  trains  for  the  purpose  of  meeting  corresponding  trains  of  that  company,  in 
the  manner  particularly  detailed  in  the  deed. 

In  1840,  another  act,  3  A  4  Vict  c  cv^  passed,  giving  further  powers  to  the  West  London  Rail- 
way Company;  the  34th  section,  reciting  the  agreement  of  February,  1837,  regulated  the  mode 
of  crossing  until  the  plaintiffs'  railway  should  be  completed ;  the  86th  section  saved  the  plain- 
tiifs'  rights  under  that  agreement;  and  the  87th  section  provided,  that,  if  the  plaintiib'  lint 
was  abandoned,  or  ceased  to  be  used  as  a  railway  for  three  years  after  its  completion,  theI^ 
on  payment  or  tender  to  them  by  the  Great  Western  Railway  Company  of  the  purchase-moo ey 
of  the  piece  of  land  where  the  railways  crossed,  the  said  land  should  vest  in  the  Great  Weetera 
Railway  Company 
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^  a  fabfleqneiift  act  (8  A  9  Yict  o.  cItL),— reciting,  that  "it  had  been  found  that  the  sidd 
West  London  Railway  [which  it  appeared  in  evidence  had  been  worked  with  pa$tengtr  trains 
as  well  as  with  goo<U  trains]  eoold  not  be  worked,  as  a  separate  and  independent  andertak* 
lag,  with  adrantage  to  the  proprietors  thereof;  bat  that  the  same  might  be  advantagebasly 
worked  and  nsed  in  connexion  with  the  said  London  and  Birmingham  Railway  and  the  said 
Great  Western  Railway,  or  either  of  them,  by  both  or  either  of  the  companies  to  whom  the 
■aid  last-mentioned  railways  belonged;  that  Uie  West  London  Railway  Company  were  there- 
fore desirous  of  letting  the  said  railway  on  lease  to  the  London  and  Birmingham  Railway 
Company ;  and  that  the  last-mentioned  company  were  willing  to  accept  such  lease,  subject  to 
certain  terms  and  conditions  which  had  been  mntaally  agreed  on  between  the  said  two  com- 
panies,"— the  West  London  Railway  Company  was  anthorised  to  lease  to  the  London  and 
North- Western  Railway  Company  their  railway,  and  all  their  rightt,  powen,  cmd  privilege* 
in  relation  thereto, — subject  to  the  provisions  of  the  act»  and  to  the  performance  of  the  con- 
ditions to  be  mentioned  in  snch  lease. 

By  the  lease,  which  was  afterwards  ezeeuted  in  parsnaaee  of  this  aet»  the  London  and  North- 
western Railway  Company  coTenanted,  amongst  other  things,  that  they  would  "at  their  own 
expense,  during  the  continuance  of  the  lease,  efficiently  teork  and  repair  the  railway  and  works 
thereby  demised,  and  indemnity  the  West  London  Railway  Company  against  all  liabilities, 
loss,  charges,  and  expenses,  d^ms,  and  demands,  whether  incurred  or  sustained  in  conse- 
quence of  any  want  of  repair,  or  in  consequence  of  not  working,  or  in  any  manner  connected 
with  the  working  of  the  same  nulway  or  works;  but  the  West  London  Railway  Company 
shall  have  no  control  whaterer  orer  the  working  or  management  by  the  London  and  Bir- 
mingham (North-Westem)  Railway  Company  of  the  West  London  Railway  or  works." 

Held,  upon  exceptions  to  the  ruling  of  the  chief  justice  of  the  Common  Pleas,  in  an  action  of 
eorenant  by  the  West  London  Ridlway  Company  against  the  London  and  North-Westem  Rail- 
way Company  for  a  breach  of  this  oovenant, — 

1.  That,  in  order  to  perform  their  covenant  to  work  elficientiy,  the  defendants  were  not  bound 
under  all  eireunutaneet  to  work  the  line  for  paeeenger  traffic ;  but  that,  if  as  much  gross  proceeds 
eonld  be  obtained  by  eflloientiy  working  the  railway  for  goods  only,  as  for  passengers  oaly^ 
or  for  both  passengers  and  goods,  the  covenant  was  well  performed, — Pi.itt,  B.,  and  iiARra, 
B.,  not  concurring. 

1.  That  the  agreement  of  February,  1837,  with  the  Great  Western  Railway  Company,  was,  by 
virtue  of  the  provisions  in  the  leasing  act,  and  the  lease  itself,  transferred  to  the  defendants, 
the  lessees ;  and,  oonsequentiy,  that  they  had  power  to  compel  the  Great  Western  Railway 
Company  to  stop  trains  on  their  line  pursuant  to  the  provisions  of  that  agreement 

Si,  That  although  the  defendants  had  power  to  stop  the  Great  Western  trains,  they  were  not 
bound  to  exercise  it  neceeearUg  as  a  part  of  the  efficient  working  of  the  line  dendsed;  and  that 
they  were  not  bound  neeeeearilg  to  work  the  demised  line  in  connexion  with  the  trains  on  the 
Great  Western  Riulway. 

4.  That  there  was  no  covenant  in  the  lease  to  bind  the  defendants  to  work  the  demised  line  in 
eonnexion  with  either  or  both  their  own  or  the  Great  Western  Railway ;  but  that  it  would  be 
for  the  jury  to  say  whether  or  not  they  could  practically  work  the  line  ejffieiently,  without 
some  eonnexion  with  one  or  other  of  those  railways. 

5.  That,  for  the  purpose  of  considering  the  liability  of  the  defendanii,  they  were  not  to  be  treated 
by  the  jury  as  if  they  were  lessees  of  a  separate  and  independent  line,  having  no  control  over 
the  other  two  railways;  but  that  the  covenant  to  work  the  demised  line  effieientiy,  must  be 
construed  with  a  reference  to  the  subject-matter,  and  the  character  of  the  defendants. 

Held  also,  that  the  obligation  of  the  defendants  nnder  their  covenant  was  not  limited,— as 

decided  by  the  court  below,  ante,  p.  819, — to  the  indemnification  of  the  plaintiffii  from  the 

obligations  cast  upon  them  by  their  acts  of  incorporation : 
And  that  the  defendants  were  bound  to  work  the  railway  effieientiy,— so  as  to  leeoxe  the 

stipulated  benefits  to  the  plaintilEi  in  the  share  of  gross  proceeds;  bat  were  not  oompeUed  to 

work  it  so  as  to  produce  the  largeet  quantity  of  gross  proceeds. 

Thb  cause  went  down  again  for  trial  before  Jbrvis,  C.  J.,  at  the 
sittings  in  London  after  Hilarj  term,  1852,  when  the  counsel  for  the 
plaintiffs  claimed  '^'damages  to  the  amount  of  la.  on  the  first  ri^qoo 
breach,  l8.  on  the  second  breach,  Is.  on  the  third  breach,  4042.  '- 
Um.  on  the  fourth  breach,  and  HI.  2b.  2d.  on  the  fifth  breach, — ^which 
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Beyeral  sums  it  was  admitted  on  the  part  of  the  defendants  that  they 

irere  entitled  to  recover. 

^ooq-i      In  support  of  the  issne  on  the  sixth  breach,  the  ^plaintiflb 

^  gave  in  evidence  the  statutes  5  6.  4,  c.  Ixv.,  6  W.  4,  c.  Ixxix.,  1 
Vict.  c.  Ixix.,  8  &  4  Vict.  c.  cv.,  8  &  9  Vict.  c.  clvi.,  and  9  &  10  Vict.  c. 
cciv. 

They  then  put  in  the  agreement  of  the  4th  of  February,  1837,(a)  an 
agreement  of  the  11th  of  March,  1845,  between  the  West  London 
Railway  Company  and  the  London  and  Birmingham  Railway  Company, 
and  the  lease  of  the  10th  of  March,  1846.(5)  And  they  proved  that 
the  Great  Western  Railway,  at  a  point  between  the  termini  thereof, 
crossed  the  West  London  Railway  on  a  level, — being  the  crossing  in 
the  agreement  with  the  Great  Western  Railway  Company  mentioned : 
that  there  was,  and  had  always  been  since  the  commencement  of  the 
working  of  the  West  London  Railway,  a  balk  or  stop  kept  across  the 
West  London  Railway,  by  the  Great  Western  Railway  Company, 
except  at  certain  periods  during  each  day:  that  the  West  London 
Railway  ran  into  and  joined  the  London  and  North  Western  Railway 
(formerly  the  London  and  Birmingham  Railway)  at  a  point  on  the  last- 
mentioned  line  between  the  termini  thereof,  being  at  Holsden  Green, 
in  the  county  of  Middlesex,  about  five  miles  and  three-quarters  from 
London :  that  the  West  London  Railway  was  about  two  miles  in  length, 
and  was  laid  down  with  a  single  line  of  rails  only,  though  a  double  line 
of  rails  might  have  been  laid  down,  and  there  was  sufficient  land  for 
that  purpose  included  in  the  lease  to  the  London  and  Birmingham 
Railway  Company :  that,  before  the  demise  of  the  West  London  Rail- 
way and  works  to  the  defendants,  the  plaintiffs  worked  the  demised 
railway  and  works  themselves,  both  for  passenger  traffic  and  goods 
traffic,  and  ran  trains  on  the  said  line,  and  carried  on  the  said  line  both 
passengers  and  goods,  though  to  a  very  trifling  extent :  that  the  plain- 
♦3301  *^^®  ^^^  ^^'^  *^^  locomotive  *engines,  two  carriages,  and  five  or 

-'  six  wagons :  that  the  whole  receipts  were  about  21.  per  week : 
that,  before  the  making  of  the  said  first-mentioned  agreement,  the  West 
London  Railway  had  been  worked  by  the  plaintiffs  at  a  great  loss  to 
themselves ;  and  that  they  had  ceased  to  work  the  same :  that,  at  the  time 
of  making  the  indenture  of  the  10th  of  March,  1846,  and  thence  to 
the  commencement  of  this  action,  there  were  four  stations  on,  or  belong- 
ing to,  the  said  line,  and  being  respectively  parcel  of  the  said  demised 
premises, — the  said  stations  being  named  respectively,  the  Kensington 
station,  the  Shepherd's  Bush  station,  the  Grreat  Western  Junction  station, 
and  the  Holsden  Green  station,  otherwise  the  London  and  North  West- 
ern Junction  station :  that,  at  the  said  stations  respectively,  there  were 
booking-offices  (parcel  of  the  same  stations),  and  at  the  said  stations 
and  booking-offices  respectively  there  was  accommodation  for  booking 

(a)  Ante,  p.  281.  (6)  Ante,  p.  270. 
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and  receiving  both  passengers  and  goods  to  be  carried  on  and  along  the 
said  railway ;  and  that,  on  the  said  demised  railway  and  works,  there 
was  accommodation  for  receiving  both  passengers  and  goods,  and  carry- 
ing the  same  along  the  said  railway. 

The  plaintiffs  further  gave  evidence  to  prove,tthat,  in  the  neighbour- 
hood of  the  said  line,  and  the  stations  thereof,  a  large  population  resided, 
and  to  show  that  many  of  them  would  have  become  passengers  upon 
the  line,  if  passenger  trains  had  been  run  thereon  and  worked  in  con- 
nexion with  trains  on  the  London  and  Birmingham,  and  London  and 
North  Western,  and  Chreat  Western  railways,  or  some  or  one  of  them ; 
and  evidence  to  show  that  large  quantities  of  goods  might,  after  the 
making  of  the  said  lease,  have  been  carried  on  the  said  West  London 
line,  if  the  same  had  been  worked  in  connexion  with  trains  on  the  said 
other  railways,  or  some  or  one  of  them. 

The  plaintiffs  further  gave  evidence,  that  the  London  *and  Bir-  r^jcqo^ 
mingham  Railway  Company  before  their  dissolution  by  the  act  of  ^ 
9  &  10  Vict.  c.  cciv.,  and  the  defendants  since  their  incorporation  by 
that  act,  did  not,  nor  did  either  of  them,  nor  did  any  body  or  person,  at 
any  time  run  or  provide  passenger  trains  or  carriages,  or  carry  passen- 
gers, along  or  upon  the  said  West  London  Railway,  or  keep  open  the 
stations  or  booking  offices  of  the  said  railway,  or  any  of  them,  for  the 
purpose  of  receiving  passengers  to  be  conveyed  on  the  said  line,  or 
advertise,  or  in  any  way  make  known  to  the  public,  that  passengers 
might  travel  or  be  carried  on  the  said  line. 

The  plaintiffs'  counsel  then  contended,  that  the  said  London  and  Bir- 
mingham Railway  Company  and  the  defendants  had  not,  nor  had  either 
of  them,  effieientiy  worked  the  said  West  London  Railway  and  works, 
and  had  not  performed  the  covenant  on  which  the  sixth  breach  was 
assigned :  and  they  contended,  that,  under  the  said  covenant  on  which 
the  said  sixth  breach  was  assigned,  and  in  order  to  perform  the  same, 
it  was  necessary  that  the  said  London  and  Birmingham  Railway  Com- 
pany, and  the  defendants,  should  work  the  said  West  London  Railway 
and  works  (or  that  the  said  railway  and  works  should  be  worked)  for 
passenger  traffic  as  well  as  for  goods  traffic ;  or  that  the  said  London 
and  Birmingham  Railway  Company,  and  the  defendants,  should  so  work 
the  said  West  London  Railway  and  works  (or  that  the  same  should  be 
worked)  for  passenger  traffic  as  well  as  for  goods  traffic,  if  such  traffic 
presented  itself:  that  the  said  London  and  Birmingham  Railway  Com- 
pany, and  the  defendants,  respectively,  could  and  ought  to  have  enforced 
against  the  Great  Western  Railway  Company  the  said  stipulations  of 
the  said  last-mentioned  company  with  the  Birmingham,  Bristol,  and 
Thames  Junction  Railway  Company,  and  could  and  ought  to  have  com- 
pelled the  said  Great  Western  Railway  Company  to  stop  trains  of  the 
said  Great  Western  Railway  Company,  for  the  purpose  of  ♦work-  r^ooo 
ing  in  connexion  with  the  said  West  London  line :  that  the  said  ^ 
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London  and  Birmingham  Railway  Company,  and  the  defendants,  re- 
Bpectively,  were  bound  to  work  the  West  London  line  (or  that  the  same 
should  have  been  worked)  in  connexion  with  trains  on4he  Great  Western 
Railway:  that  the  London  and  Birmingham  Railway  Company,  and 
the  defendants,  were  bqfind  to  compel  the  Great  Western  Railway  Com- 
pany to  stop  trains  on  the  Great  Western  Railway  where  necessary 
for  the  purpose  of  working  in  connexion  with  the  West  London  line : 
that  the  said  London  and  Birmingham  Railway  Company,  and  the  de« 
fendants,  respectively,  were  bound  to  work  the  West  London  line  (or  it 
was  necessary  that  the  said  line  should  be  worked)  in  connexion  with 
trains  on  the  line  of  the  said  London  and  Birmingham  Railway  Com* 
pany  and  the  defendants  respectively :  that  the  said  London  and  Bir* 
mingham  Railway  Company,  and  the  defendants,  respectively,  were 
bound  to  stop  the  trains  of  them  the  said  London  and  Birmingham 
Railway  Company  and  the  defendants  respectively,  on  the  line  of  the 
London  and  Birmingham,  and  London  and  North  Western  railways, 
where  necessary  for  that  purpose. 

The  plaintiffs'  counsel  also  contended  that  the  said  London  and  Bir- 
mingham Railway  Company,  and  the  defendants,  respectively,  were 
not  to  be  treated,  for  the  purpose  of  considering  their  liability  under 
the  said  covenant  on  which  the  sixth  breach  was  assigned,  as  if  they 
were  lessees  of  a  separate  and  independent  line,  and  having  no  control 
over  the  Great  Western,  and  London  and  Birmingham,  and  London  and 
North  Western  railways,  or  any  ef  them.  And  the  plaintiffs'  counsel 
then  prayed  the  chief  justice  to  direct  the  jury  in  accordance  with  the 
said  contentions. 

The  lord  chief  justice,  after  hearing  the  evidence  aforesaid,  and  certain 
other  evidence  in  the  said  cause,  on  the  said  trial,  as  to  the  capabilities 
^„„n^  of  the  said  railway,  and  '''the  mode  in  which  the  said  railway  had 
^  been  worked  for  goods  trafiSc,  did  then  and  there  submit  and 
leave  the  issue  joined  on  the  sixth  breach  to  the  jury  aforesaid ;  and, 
in  so  doing,  did  declare  and  deliver  his  opinion  to  the  jury  aforesaid, 
that,  under  the  said  covenant  on  which  the  said  sixth  breach  was  as- 
signed, and  in  order  to  perform  the  same,  the  said  London  and  Birming- 
ham Railway  Company,  and  the  defendants,  respectively,  were  not 
bound  to  work  the  said  West  London  line  (nor  was  it  necessary  that  the 
same  should  be  worked)  for  passenger  trafiSc,  as  well  as  for  goods  traffic ; 
— that  it  was  not  necessary  that  the  said  London  and  Birmingham  Rail- 
way Company,  and  the  defendants,  should  work  the  said  West  London 
JKailway  and  works,  or  that  the  same  should  be  worked,  for  passenger 
traffic,  as  well  as  for  goods  traffic,  if  such  traffic  presented  itself; — that 
the  agreement  of  the  4th  of  February,  1837,  was  not  transferred  to 
the  London  and  Birmingham  Railway  Company,  or  the  defendants,  or 
made  binding  between  them  and  the  Great  Western  Railway  Company; 
and  that  therefore  the  London  and  Birmingham  Railway  Company,  and 
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tlie  defendants,  respectively,  had  no  power  to  compel  the  Great  West- 
em  Raflway  Company  to  stop  trains  on  the  line  of  the  (jreat  Western 
Bailway ; — ^that  the  said  London  and  Birmingham  Railway  Company, 
and  the  defendants,  respectively,  were  not  bound  to  work  the  West 
London  line  (and  that  it  was  not  necessary  that  the  same  should  be 
worked)  in  connexion  with  trains  on  the  Great  Western  Railway ; — that 
the  said  London  and  Birmingham  Railway  Company,  and  the  defend- 
ants, respectively,  were  not  bound  to  compel  the  Great  Western  Rail- 
way Company  to  stop  trains  on  the  Great  Western  Railway,  where 
necessary  for  the  purpose  of  working  in  connexion  with  the  West  Lon- 
ion  line ; — ^that  the  said  London  and  Birmingham  Railway  Company, 
and  the  defendants,  respectively,  were  not  bound  to  work  the  West 
London  *line  (and  that  it  was  not  necessary  that  the  same  should 


be  worked)  in  connexion  with  trains  on  the  line  of  the  said 
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London  and  Birmingham  Railway  Company,  and  the  defendants,  respect- 
ively ; — that  the  said  London  and  Birmingham  Railway  Company,  and 
the  defendants,  respectively,  were  not  bound  to  stop  the  trains  of  the 
said  London  and  Birmingham  Railway  Company,  and  the  defendants, 
on  the  line  of  the  London  and  Birmingham  and  London  and  North 
Western  railways,  respectively,  where  necessary  for  that  purpose ; — 
and  that  the  said  London  and  Birmingham  Railway  Company,  and  the 
defendants,  respectively,  must  be  tr Ated  by  the  jury,  for  the  purpose 
of  considering  their  liability  under  the  said  covenant,  as  if  they  were 
lessees  of  a  separate  and  independent  line,  having  no  control  over  the 
Great  Western,  and  London  and  Birmingham,  and  London  and  North 
Western  railways,  or  any  of  them. 

To  this  direction  the  counsel  for  the  plaintiffs  excepted. 

The  jury  returned  a  verdict  for  the  defendants  on  the  issue  on  the 
sixth  breach ;  and,  on  the  other  breaches  respectively,  they  assessed 
the  several  damages  so  claimed  and  assented  to  as  before  mentioned. 

Judgment  having  been  entered  pursuant  to  the  above  assessment  and 
finding,  the  record  and  bill  of  exceptions  were  removed  by  writ  of  error 
to  the  Exchequer  Chamber. 

The  case  was  argued  on  the  26th  and  27th  of  November,  1852,  before 
Parke,  B.,  Wiqhtman,  J.,  Coleridge,  J.,  Erlb,  J.,  Platt,  B.,  Mar- 
tin, B.,  and  Cromptok,  J. 

Byle8j  Serjt.  (with  whom  was  Aspland)^  for  the  plaintiffs  in  error. — 
The  recital  in  the  1st  section*  of  the  plaintiffs'  act  of  incorporation,  6 
W.  4,  c.  Ixxix.,  shows  that  the  legislature  contemplated  a  great  public 
advantage  in  the  opening  of  an  additional,  certain,  and  expeditious  com- 
munication between  the  London  and  Birmingham  and  the  Great  Western 
railways,  and  the  south  western  ^districts  of  the  metropolis  and  r^^oqc 
the  river  Thames :  the  83d  section  recites  that  it  is  intended  *- 
that  the  railway  by  that  act  authorized  to  be  made,  shall  communicate 
with  those  railways ;  and  the  150th  and  152d  sections  show  that  pa$' 
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senger  tra£Sc,  as  well  as  goods  traffic,  was  intended  to  be  provided  for. 
The  West  London  Railway  Company  having  obtained  a  conveyance  of 
the  fee-simple  of  certain  land  over  which  it  was  essential  that  the  Great 
Western  Railway  Company  should  have  an  easement,  an  agreement  was 
entered  into  between  these  two  companies  on  the  4th  of  February,  1837, 
for  the  purpose  of  carrying  into  effect  the  recited  objects  of  the  6  W. 
4,  c.  Ixzix.,  and  of  regulating  the  passage  of  the  trains  of  the  two 
companies  at  the  point  where  they  intersected  each  other.  Under  this 
agreement,  the  Great  Western  Railway  Company  bound  themselves  to 
erect  a  station  for  the  accommodation  of  passengers  at  that  point,  and 
to  stop  certain  of  their  trains  for  the  purpose  of  enabling  passengers 
and  goods  to  be  transferred  from  or  to  the  trains  upon  the  plaintiffs' 
line.  In  July,  1840,  an  act  was  passed, — 3  &  4  Vict.  c.  cv. — to  change 
the  name  of  the  plaintiffs'  company.  The  agreement  with  the  Great 
Western  Railway  Company  is  referred  to  and  confirmed  in  the  34th, 
85th,  36th,  and  37th  sections  of  that  act, — making  it  in  fact  a  statutory 
agreement.  It  appeared  from  the  evidence,  that  the  West  London 
Railway  was  adapted  to,  and  had  actually  been  used  by  the  plaintiffa 
for,  the  conveyance  of  both  passengers  and  goods,  although,  from  the 
unfayourable  position  in  which  they  were  placed,  they  had  been  unable 
to  work  it  advantageously.  Under  these  circumstances  it  was  that  the 
leasing  act,  8  &  9  Vict.  c.  clvi.,*was  passed.  By  the  lease  made  in 
pursuance  of  that  act,  the  plaintiffs,  instead  of  reserving  a  rent,  stipu« 
lated  to  receive  a  certain  proportion  of  the  gross  receipts  in  respect  of 
passengers,  goods,  and  other  things  carried  or  landed  on  the  West  Lon- 
^qq/*-!  don  Railway,  and  a  certain  "^proportion  of  the  net  profits  arising 
-^  from  tolls.  It  was  to  meet  the  peril  of  the  traffic  being  diverted 
to  the  Enston  Squase  terminus,  that  this  covenant  efficiently  to  work 
the  railway  was  inserted. 

Upon  the  first  trial,  the  lord  chief  justice  ruled  that  the  lessees  were 
bound  to  work  with  passenger  as  well  as  with  goods  trains.  The  Court 
of  Common  Pleas,  however,  held  that  they  were  not  bound  so  to  work 
the  railway,  and,  in  consequence  of  a  suggestion  thrown  out  by  Maulb, 
J.,  in  the  course  of  the  argument,  that  the  first  part  of  the  covenant 
was  restrained  by  the  last,  and  that  it  had  reference  to  the  21(Hh 
section  of  the  6  W.  4,  c.  Ixxiz.,  and  amounted  to  a  mere  covenant  of 
indemnity. 

Upon  the  second  trial,  the  lord  chief  justice  declined  to  rule,  in  con- 
formity with  the  above  suggestion,  that  the  covenant  upon  which  the 
sixth  breach  was  framed  was  only  an  indemnity  against  forfeiture :  but 
he  told  the  jury  that  the  lessees  were  not  bound  to  work  the  railway 
for  passenger  traffic  as  well  as  for  goods  traffic.  It  is  submitted  that 
that  direction  was  erroneous,  and  that  the  true  meaning  of  the  covenant, 
is,  that  the  lessees  shall  use  all  ordinary  and  reasonable  means  to  secure 
and  to  increase  the  traffic  of  the  railway  in  both  its  branches,  and  that 
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they  shall  at  all  eventB  work  up  to  the  fair  requirements  of  the  public. 
It  is  to  be  observed  that  both  the  lessors  and  the  lessees  were  at  the  time 
of  the  making  of  this  lease,  carriers  of  passengers  and  of  goods :  and  the 
fair  inference,  even  if  the  lease  were  altogether  silent  upon  the  subject, 
would  be,  that  the  parties  contemplated  that  the  business  of  the  railway 
was  to  be  carried  on  as  before.  The  lease,  however,  is  not  silent : 
many  of  its  provisions  point  most  clearly  to  passenger  traffic.  The 
lessees  are  bound  by  all  reasonable  means  to  take  order  that  pas- 
senger traffic  shall  be  had.  It  is  enough,  however,  to  say  that  they 
are  bound  to  work  the  railway  for  passenger  traffic,  if  such  traffic  pre- 
sented itself. 

*The  third  branch  of  the  ruling  is  also  exceptionable.  The  r4.qq>T 
fee-simple  of  the  land  over  which  the  West  London  Railway  passes  ^ 
belongs  to  the  plaintiffig.  The  Great  Western  Railway  Company  have 
an  easement  over  it,  which  they  are  bound  to  exercise  in  a  particular 
manner ;  the  reservation  of  the  right  to  stop  their  trains  being  in  the 
nature  of  a  condition  annexed  to  the  easement.  If  the  power  to  com- 
pel the  Great  Western  Railway  Company  to  stop  their  trains  in  the 
manner  provided  by  the  agreement,  is  not  conveyed  to  the  defendants, 
the  consequence  will  be,  that  the  former  get  the  easement,  and  are 
relieved  from  the  burthens  attached  to  the  exercise  of  it.  It  will  be 
said  that  the  right  of  compelling  the  stoppage  of  trains  under  the 
agreement,  is  one  that  is  not  transferable,  and  does  not  run  with  the 
land.  It  is  submitted,  however,  that  the  rights  and  duties  created  by 
that  agreement  are  of  such  a  nature  that  both  the  benefit  and  the  bur- 
then would  run  with  the  land,  independently  of  any  aid  to  be  derived 
from  the  acts  of  parliament.  Suppose  the  plaintiffs  had  sold  the  land 
to  a  private  person,  would  the  Great  Western  Railway  Company  lose 
their  easement  ?  And,  if  the  benefit  would  survive,  will  not  the  burthen 
survive  too  ?  The  circumstance  of  this  being  a  demise  for  a  term  of 
years,  and  not  a  conveyance  of  the  fee,  will  not,  it  is  conceived,  make 
any  difference  in  this  respect.  But,  if  any  doubt  could  exist,  it  is 
removed  by  the  statutory  sanction  which  this  agreement  has  received 
(see  the  3  &  4  Vict.  c.  cv.,  ss.  34,  35,  86,  87,  and  the  10  k  11  Vict.  c. 
xci.,  8.  43),  and  by  the  8  &  9  Vict.  c.  clvi.,  which  expressly  enables  the 
plaintifis  to  demise  to  the  defendants  all  their  rights,  powers,  and  pri- 
vileges in  relation  to  the  railway :  and  it  cannot  be  denied,  that,  among 
these  rights  and  privileges,  is  the  right  conferred  upon  the  plaintiffii  by 
the  agreement  of  the  4th  of  February,  1837.  That  the  lessees  might 
sue  at  law  for  a  breach  of  that  agreement,  may  perhaps  admit  of  doubt : 
but  none  *oan  exist  that  they  might  obtain  relief  in  tquity  in  p^^ong 
the  names  of  the  lessors.  *- 

The  next  proposition  laid  down  by  the  lord  chief  justice,  was,  that 
the  defendants  were  not  bound  to  work  the  railway  in  question  in  con- 
nexion with  trains  of  the  Great  Western  Railway  Company,  or  to  compel 
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that  companj  to  stop  their  trains,  where  necessary,  for  the  purpose  of 
urorking  in  connexion  with  the  demised  line.  It  is  impossible  for  the 
defendants,  in  the  teeth  Of  the  recital  in  the  8  &  9  Vict.  c.  clvi.,  s.  1, 
— « that  it  has  been  found  that  the  said  West  London  Railway  cannot 
be  worked,  as  a  separate  and  indepeudent  undertaking,  with  advantage 
to  the  proprietors  thereof;  but  that  the  same  might  be  advantageously 
worked  and  used  in  connexion  with  the  said  London  and  Birmingham 
Railway  and  the  said  Great  Western  Railway,  or  either  of  them,  by 
both  or  either  of  the  companies  to  whom  the  said  last-mentioned  rail- 
ways belong," — successfully  to  contend  that  they  efficiently  work  the 
demised  line,  when  they  work  it  in  a  manner  which  the  legislature  has 
declared  to  be  unproductive  of  advantage  to  the  proprietors  of  the 
undertaking. 

The  same  observations  will  equally  apply  to  the  direction  which  forms 
the  subject  of  the  sixth  and  seventh  exceptions. 

The  next  proposition  of  the  lord  chief  justice,  is,  that,  for  the  pur- 
pose of  considering  their  liability  under  the  covenant  in  question,  the 
defendants  are  to  be  treated  as  if  they  were  lessees  of  a  separate  and 
independent  line,  having  no  control  over  the  Ghreat  Western  and  Lon- 
don and  North  Western  railways,  or  either  of  them.  That  direction, 
it  is  submitted,  is  manifestly  erroneous.  The  subject-matter  of  the 
demise  is,  a  complicated  arrangement  of  machinery,  which  was  power- 
less in  the  hands  of  the  lessors :  and  the  lessees  are  a  powerful  com- 
^qoo-i  p&i^79  possessing  unbounded  resources  and  means  of  making  ^all 
^  that  machinery  in  the  largest  possible  extent  useful  and  available. 
The  case  clearly  falls  within  Lord  Bacon's  10th  maxim, — <*  Verba 
generalia  restringuntur  ad  habUitatum  ret  vel  personce" — ^upon  which 
the  learned  author  observes :  <<  All  words,  whether  they  be  in  deeds  or 
statutes,  or  otherwise,  if  they  be  general,  and  not  express  and  precise, 
shall  be  restrained  unto  the  fitness  of  the  matter  or  person.  As,  if  I 
grant  to  J.  S.  an  annuity  of  101.  a- year  pro  eoneilio  impenso  et  impen-' 
dendOy  if  J.  S.  be  a  physician,  it  shall  be  understood  of  his  counsel  in 
physio ;  and,  if  he  be  a  lawyer,  of  his  counsel  in  law.  So,  if  I  do  let 
a  tenement  to  J.  S.,  near  by  my  dwelling-house  in  a  borough,  provided 
that  he  shall  not  erect  or  use  any  shop  in  the  same  without  my  license, 
and  afterwards  I  license  him  to  erect  a  shop,  and  J.  S.  is  then  a  miller, 
he  shall  not  by  virtue  of  those  general  words  erect  a  joiner's  shop." 

Suppose  it  to  be  doubtful  whether  the  covenant  in  question  does  or 
does  not  include  a  working  with  passenger  trains,  or  working  in  con- 
nexion with  the  Ghreat  Western  and  London  and  North  Western  rail- 
ways. Lord  Bacon's  8d  maxim  already  referred  to,(a) — «  Verba  fortiuB 
aceipiufitur  e<mtri  prc^ferentem,"— applies.  If  there  be  any  ambiguity, 
it  is  against  the  covenantors  that  it  should  operate. 

It  was  suggested  in  the  judgment  in  the  court  below,  that  the  cove- 

(a)  Anie,  p.  809. 
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nant  efficiently  to  work  and  repair  the  railway  and  works  demised,  is 
qualified  and  restrained  by  the  concluding  words, — «  and  indemnify  the 
West  London  Railway  Company  against  all  liabilities,  loss,  charges 
and  expenses,  claims,  and  demands  whatsoever,  incurred  or  sustained 
in  consequence  of  any  want  of  repair,  or  in  consequence  of  not  working, 
or  in  any  manner  connected  with  the  working  of  the  same  railway  and 
works."  This  *argument  is  based  upon  the  6  W.  4,  c.  Ixxix.,  s.  rn^oAf^ 
210,  and  the  3  &  4  Vict.  c.  cv-,  s.  87,— the  combined  effect  of  ^ 
which  is,  that,  if  the  West  London  Railway  shall  be  abandoned,  or 
cease  to  be  used  as  a  railway,  the  land  shall  revert  to  the  owners  of 
the  adjoining  lands,  unless  the  Great  Western  Railway  Company  shall 
tender  the  price  of  the  land,  and  then  it  shall  become  theirs.  This  can 
hardly  have  been  the  intention  of  the  parties,  when  the  point  never 
occurred  to  either  of  them,  or  to  their  counsel,  until  suggested  by 
Maulb,  J.,  npon  the  second  argument  in  the  court. below.  But  for  the 
clause  of  indemnity,  there  could  be  no  reasonable,  doubt  as  to  the  mean- 
ing of  the  covenant.  And  the  clause  of  indemnity  cannot  control  the 
express  covenant  in  the  way  contended.  Saward  v.  Anstey,  2  Bingh. 
519  (E.  C.  L.  R.  vol.  9),  10  J.  B.  Moore,  66  (E.  C.  L.  R.  vol.  17),  is 
precisely  in  point.  There,  the  defendant  purchased  an  estate  charged 
with  an  annuity  to  M.  S.,  and,  as  part  of  the  bargain,  covenanted  to 
pay  the  annuity,  and  to  indemnify  the  vendor  against  any  charge  in 
respect  of  it.  A  declaration  on  this  covenant,  alleging  for  breach  non- 
payment of  this  annuity,  without  adding  that  the  vendor  had  been 
thereby  damnified,  was  held  sufficient,  on  demurrer.  And  Best,  C.  J., 
said  :(a)  <<  I  agree,  that,  in  construing  this  covenant,  we  are  to  look  to 
the  subject-matter  of  the  contract,  and  to  consider  all  the  terms  of  the 
deed :  I  admit  that  a  positive  covenant  may  sometimes  be  controlled  or 
qualified  by  other  clauses  in  the  deed.  It  has  been  insisted  that  the 
clause  of  indemnity  controls  this  covenant.  It  cannot  be  said  that  it 
is  to  control ;  if  it  is  to  have  any  effect  at  all,  it  must  erase  the  cove- 
nant to  pay  the  annuity  for  the  deed.  The  plaintiff  himself  could  not 
be  damnified  by  non-payment.  If,  therefore,  the  clause  of  indemnity 
were  to  limit  the  covenant  for  payment  to  cases  where  the  plaintiff  was 
^himself  damnified  by  non-payment,  it  would  destroy  its  effect  r^oj^ 
altogether.  When  there  is  a  positive  general  covenant  in  a  ^ 
deed,  that  covenant  is  not  to  be  controlled  by  subsequent  clauses, 
unless,  as  Lord  Alvaklby  says,  in  Hesse  v.  Stevenson,  8  B.  &  P.  666, 
<  the  inference  is  irresistible  that  the  parties  could  not  intend  to  make 
a  general  covenant.'  I  cannot  infer  from  this  deed  that  it  was  the 
mtent  of  the  parties  to  restrain  or  qualify  the  positive  covenant  to 
pay.  The  covenant  for  indemnity  is  useless,  but  utUe  per  inutile  non 
vitiatur.'*  If  this  were  a  covenant  in  the  alternative, — ^to  work,  or  to 
mdemnify, — ^it  might  present  more  difficulty.    [CoLBRmas,  J. — ^Effectu- 

(o)  2  Binglu  622  (B.  0.  L.  R.  roL  9.) 
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ally  working  would  be  otiose,  if  the  forfeiture  were  the  only  thing  to  be 
provided  against.]    Exactly  so. 

ChanneU,  Serjt.  (with  whom  was  BoviUj^  for  the  defendants  in  error. — 
The  direction  of  the  lord  chief  justice  is  in  accordance  with  the  unani- 
mous opinion  of  the  Court  of  Common  Pleas,  and  is  in  all  respects  cor- 
rect. Three  principal  pomts  were  made  on  the  part  of  the  plaintiffs, — 
first,  that  the  defendants  were  bound,  under  any  circumstances,  and  in 
any  event,  to  run  passenger  trains  on  the  West  London  Railway, — 
secondly,  that  they  were  bound  to  enforce  against  the  Great  Western 
Railway  Company  the  agreement  of  the  4th  of  February,  188T,  as  to 
the  stopping  of  their  trains, — thirdly,  that  the  defendants  were  bound 
to  work  the  West  London  Railway  in  connexion  with  their  own  line  and 
with  the  Great  Western  Railway.  On  the  other  hand,  the  defendants 
insisted  that  it  was  not  essential  to  the  performance  of  their  covenant 
efiSciently  to  work,  that  the  demised  line  should  be  worked  if ith  passenger 
trains  :  and  they  proved,  that  the  most  profitable  mode  of  working  it 
ncOAq-i  ^^  ^^^^  goods  trains ;  and  that,  from  the  circumstance  of  the 
-^  ^railway  consisting  of  a  single  line  of  rails  only,  it  would  have 
been  inconvenient,  and  almost  impracticable,  to  work  it  with  both  pas- 
senger trains  and  goods  trains. 

1.  The  covenant  does  not  in  terms  require  the  defendants  to  run 
passenger  trains,  or  goods  trains.  They  are  to  work  the  railway  effi- 
ciently. It  is  conceded  that  that  does  not  imply  that  they  are  so  to 
work  as  to  insure  the  largest  possible  amount  of  gross  receipts.  They 
perform  their  contract,  if  they  work  the  line  according  to  the  reasonable 
exigencies  of  the  public.  The  word  «  efficiently"  has  in  truth  no  meaning 
at  all.  [CoLBRiDOE,  J. — Must  you  not,  in  construing  this  lease,  con- 
sider what  were  the  obligations  which  the  West  London  Railway  Com- 
pany were  under,  by  their  act  of  incorporation,  as  to  the  conveyance 
of  passengers  7]  The  only  obligations  they  were  under  to  the  public, 
were,  to  complete  the  railway,  and  to  keep  it  in  repair.  If,  by  any  act 
or  omission  of  theirs,  the  West  London  Railway  Company  incurred 
damage  or  loss,  the  defendants  might  be  responsible  under  this  covenant. 
But  this  lease  is  to  be  construed,  not  with  reference  to  any  supposed 
interest  of  the  public,  but  only  with  reference  to  what  may  be  supposed 
to  have  been  the  intention  of  the  contracting  parties.  [Plait,  B. — ^Do 
you  contend,  that,  if  the  railway  could  not  have  been  profitably  worked 
either  with  passenger  trains  or  goods  trains,  the  defendants  are  excused 
vfrom  the  performance  of  their  covenant  7]  There  might  be  some  diffi- 
culty in  contending  for  that.  They  are  probably  bound  to  work  the  line 
while  gross  receipts  can  be  realized.  But  the  lessors  are  not  entitled 
to  insist  upon  any  particular  mode  of  working,  for  the  purpose  of  in- 
creasing the  gross  receipts.  The  85th  section  of  the  6  W.  4,  c.  Ixxix., 
shows  that  the  legislature  contemplated  the  possibility  of  the  railway 
being  abandoned  or  disused.  ' 
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2.  The  8  &  4  Yict.  c.  cv*,  it  is  true  refers  to  and  recognises  the  agree- 
ment of  the  4th  of  February,  1837,  between  *the  plaintiffs  and  r^^qio 
the  Great  Western  Railway  Company.    But,  at  the  time  that  '- 

act  passed,  no  agreement  with  the  defendants  was  contemplated.  And 
it  is  referred  to  solely  for  the  purpose  of  remedying  certain  omissions 
in  the  former  act,  and  more  effectually  providing  for  the  safety  of  the 
public.  The  leasing  act,  8  &  9  Vict.  c.  clvi.,  and  the  lease  itself, 
are  both  totally  silent  on  the  subject  of  the  agreement.  The  pro- 
visions of  the  agreement  are  of  a  very  special  character.  It  imposes 
penalties  on  both  parties.  If  the  argument  on  the  other  side  is  correct, 
that  the  rights,  powers,  and  privileges  of  the  West  London  Railway 
Company  under  that  agreement  are  transferred  to  the  defendants  by  the 
lease,  what  becomes  of  their  liabilities  ?  Are  they  also  transferred  to 
the  defendants  ?  If  the  intention  of  the  parties  had  been  to  clothe  the 
lessees  with  all  the  powers  which  the  lessors  had  under  the  agreement, 
one  would  naturally  expect  that  some  expression  of  that  intention  would 
somewhere  appear.  [Martin,  B. — Surely  the  London  and  North  Western 
Railway  Company  would  have  a  right  to  sue  the  Great  Western  Rail- 
way Company  for  any  breach  of  that  agreement,  in  the  name  of  the 
West  London  Railway  Company.]  It  is  confidently  submitted  that  they 
would  not.  And  the  Court  of  Common  Pleas  certainly  thought  other- 
wise. [Martin,  B. — ^Was  it  not  a  <<  right "  of  the  West  London  Rail- 
way Company  in  reference  to  the  railway  7]  The  lessees  were  to  take 
all  the  rights  and  powers  of  the  lessors  with  reference  to  the  extension 
and  completion  of  the  unfinished  railway  which  was  the  subject  of  the 
lease.  If  the  lessors  were  intended  to  take  all  the  rights  and  powers 
of  the  lessees  as  against  the  Great  Western  Railway  Company,  it  is 
singular  that  neither  the  leasing  act  of  8  and  9  Vict.  c.  clvi.,  or  the  lease 
itself,  makes  the  slightest  allusion  to  it.  [Martin,  B. — ^I  think  there 
can  be  little  doubt  as  to  the  intention  of  the  '''legislature.  Colb-  rn^oAA 
RIDGB,  J. — ^If  you  are  to  suppose  the  lessors'  rights  under  the  ^ 
agreement  not  to  be  transferred  to  the  lessees,  you  suppose  the  legisla- 
ture to  be  extinguishing  the  agreement,  without  the  assent  of  the  Great 
Western  Railway  Company ;  whereas,  it  might  be  for  the  benefit  of  the 
Great  Western  Railway  Company  to  enforce  it.]  The  state  of  things 
existing  and  contemplated  at  the  time  of  the  passing  of  the  8  &  9  Vict, 
c.  clvi.,  rendered  it  quite  unimportant  to  all  parties  whether  the  agree- 
ment subsisted  or  not.  But,  whether  it  still  subsists  or  not,  it  is  quite 
clear  that  the  defendants  have  no  means  of  enforcing  it.  [Martin,  B. 
— The  84th  section  of  the  3  &  4  Vict.  c.  cv.,  look  very  like  a  perma- 
nent agreement.]  The  3d  section  of  the  8  &  9  Vict.  c.  clvi.,  is  in- 
consistent with  that  view,  and  would  have  been  quite  unnecessary  if  the 
plaintiffs'  right  under  the  agreement  remained. 

3.  Assuming  that  the  defendants  were  not  bound  to  run  passenger 
trains,  and  had  no  power  to  stop  the  trains  on  the  Great  Western  Rail- 
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uraj,  the  next  qnestion  is,  whether  thej  were  boand  to  work  the  West 
London  Railway  in  connexion  with  their  own  line.  The  lease  contains 
nothing  which  in  terms  requires  them  to  do  so.  The  act  recites,  not 
that  the  line  intended  to  be  leased  can^  but  that  it  might  be  worked  ad- 
yantageoosly  in  connexion  with  the  other  railways ;  and  it  explains  the 
way  in  which  the  legislature  thought  fit  to  give  the  parties  the  powers 
they  sought.  [Colbridge,  J. — ^The  parties  represent  to  the  legislature, — 
and  these  allegations  are  proved, — that  it  may  be  beneficial  to  work  the 
West  London  Railway  in  connexion  with  the  London  and  Birmingham 
and  Great  Western  railways,  or  either  of  them :  and  then  you  say  that 
a  lease  is  made  which  is  quite  at  variance  with  those  representations. 
It  is  found  that  the  West  London  Railway  cannot  be  worked, — not 
^QAtri  *^y  ^^^  company  themselves,  but  by  any  one, — as  a  separate  and 
^  independent  undertaking,  with  advantage  to  the  proprietors; 
but  that  it  might  be  advantageously  worked  in  connexion  with  the  other 
railways  mentioned.  Pabkb,  B. — The  question  still  is,  what  is  the 
meaning  of  this  covenant  ?  It  may  be  that  the  legislature  has  been  im- 
posed upon :  but  that  is  immaterial.  Platt,  B. — Reading  the  lease  as 
if  the  act  of  parliament  was  recited  in  it,  does  not  the  covenant  effi- 
ciently to  work  the  railway  mean  working  it  with  this  new  combination 
of  rails  ?]  That,  it  is  submitted,  would  be  giving  a  construction  to  the  . 
instrument  which  the  language  of  the  parties  does  not  warrant. 

Aspland,  in  reply. — The  language  and  intention  of  the  parties  are 
clearly  not  satisfied  by  construing  the  covenant  in  question  as  a  covenant 
of  indemnity  only.  (Tarke,  B. — ^We  have  not  much  doubt  about  that. 
It  clearly  is  not  confined  to  a  mere  indemnity.]  Then,  the  agreement 
with  the  Great  Western  Railway  Company  is  still  operative,  and  might 
be  enforced  by  the  defendants,  at  all  events  in  equity,  in  the  name  of 
the  West  London  Railway  Company.  If  it  were  not  a  subsisting 
agreement,  what  becomes  of  the  stipulation  as  to  the  closing  of  the 
barriers  at  the  point  of  intersection  ?(a)  The  clause  of  forfeiture  (s.  210) 
in  the  6  W.  4,  c.  Ixxix.,  is  altered  and  modified  by  the  8  &  4  Vict.  c«  ov., 
8.  87.  As  to  the  duty  of  the  defendants  to  work  the  demised  line  in 
connexion  with  their  own  line  and  that  of  the  Ghreat  Western  Railway, 
— the  court  will  not  assume  that  the  allegations  made  to  parliament,  as 
recited  in  the  preamble  to  the  leasing  act  of  8  &  9  Vict.  c.  clvi.,  are 
false.  (Mr.  adv.  vtdL 

*Parkb,  B.,  now  delivered  the  judgment  of  the  court : — 
This  case  comes  before  us  upon  a  bill  of  exceptions  to  the 
ruling  of  the  lord  chief  justice  of  the  Common  Pleas,  on  the  trial  of  an 
action  of  covenant  brought  by  the  plamtifis  against  the  defendants. 

The  questions  arising  on  the  construction  of  that  covenant,  we  are 
informed,  had  been  before  the  Court  of  Common  Pleas,  upon  cross- 
motions  by  the  plaintiffs  and  the  defendants ;  and  the  ruling  was  in 

(a)  0U&  ttipuUaoDi  ute,  p.  289. 
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conformity  with,  or  rather  was,  the  ultimate  opinion  of  the  court,  thongh 
necessarily,  on  the  record,  it  is  treated  as  the  ruling  of  my  lord  chief 
justice. 

The  questions  arising  on  the  record  were  folly  and  most  satisfactorily 
argued,  on  hoth  sides,  before  us ;  and  I  have  now  to  state  the  opinion 
of  my  brethren  and  myself  on  each  of  them. 

The  action  is  brought  on  a  covenant  contained  in  a  lease  by  the 
plaintiffs  to  the  London  and  Birmingham  Railway  Company,  which  has 
since  been  incorporated  with,  and  had  its  liabilities  transferred  to,  the 
defendants.  The  lease  was  made  the  10th  of  March,  1846,  pursuant 
to  an  act  of  8  &  9  Vict.  c.  clvi.,  for  enabling  the  London  and  Birming- 
ham Railway  Company  to  take  a  lease  of  the  West  London  Railway. 
The  West  London  Railway  Company  had,  under  its  then  name  of  the 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company,  and 
under  an  act  of  the  6  W.  4,  c.  Ixxix.,  made  a  railway  from  the  basin 
of  the  Kensington  Canal,  at  Kensington,  to  join  the  defendants'  rail- 
way, and  also  the  Great  Western  Railway,  near  Holsden  Green ;  and 
there  was  in  that  act  of  parliament  a  clause, — s.  210, — ^providing,  that, 
if  the  railway,  or  any  part  thereof,  should  be  abandoned  or  given  up, 
or  if,  after  it  was  completed,  it  should  for  the  space  of  three  years 
cease  to  be  used  as  a  railway,  the  lands  purchased  for  the  purposes  of 
the  act  should  *re-vest  in  the  owners  for  the  time  being  of  the 


adjoining  lands. 
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In  the  progress  of  the  works  of  the  plaintiffs  and  the  Great  Western 
Railway  Company,  they  became  competitors  for  the  purchase  of  a  small 
piece  of  land  belonging  to  the  Bishop  of  London,  over  which  both  rail- 
ways would  have  to  pass :  and  an  agreement  under  the  seal  of  both 
companies  was  executed,  dated  the  4th  of  February,  183T,  which  recited 
the  above  fact,  and  also  that  the  bishop  had  conveyed  the  land  to  the 
company  now  the  plaintiffs,  subject  to  the  right  of  the  Great  Western 
Railway  Company  to  construct  their  railway  across  it ;  and  the  deed 
contains  mutual  covenants  regulating  the  rights  of  each  company  in 
respect  of  the  piece  of  land  so  conveyed.  The  Great  Western  Railway 
Company  covenant  with  the  company  now  the  West  London  Railway 
Company  to  construct  a  railway  station  at  the  point  of  junction,  for 
the  purpose  of  transferring  passengers  and  goods  from  one  railway 
to  the  other,  and  to  stop  their  trains  for  the  purpose  of  meeting  cor- 
responding trains  of  that  company,  in  the  manner  particularly  detailed 
in  the  deed. 

In  the  year  1840,  another  act,  the  8  &  4  Yict.  c.  cv.,  passed,  giving 
further  powers  to  the  company  now  the  plaintiffs ;  and  in  the  84th  sec- 
tion, that  act  recites  the  agreement  of  the  4th  of  February,  188T,  regu- 
lates the  mode  of  crossing  until  the  plaintiffs'  railway  should  be  com- 
pleted, saves  the  plaintiffs*  rights  under  the  agreement  by  s.  86,  and  by 
8.  37  provides,  that,  if  the  plaintiffs'  line  is  abandoned,  or  ceases  to  be 
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used  as  a  railway  for  three  years  after  its  completion,  then,  on  pay- 
ment or  tender  to  them  of  the  purchase-money  of  the  piece  of  land  men- 
tioned in  the  agreement,  that  land  should  vest  in  the  Great  Western 
Railway  Company. 

In  July,  1845,  the  London  and  Birmingham  Railway  Company,  hay- 
ing previously  agreed  with  the  plaintifis  to  take  a  lease  of  their  railway, 
j^QAsn  obtained  an  act  of  ^parliament,  the  8  &  9  Vict.  c.  clvi.,  to  enable 
-I  them  to  take  that  lease.  That  statute  recites  that  it  had  been 
found  that  the  West  London  Railway  (which  name  was  given  to  the 
plaintiffs'  railway  by  the  8  &  4  Vict.  c.  cv.)  could  not  be  worked^  as  a 
separate  and  independent  undertaking,  with  advantage  to  the  proprie- 
tors thereof;  but  the  same  might  be  advantageously  worked  and  used 
in  connexion  with  the  London  and  Birmingham  Railway  and  the  Great 
Western  Railway,  or  either  of  them,  by  either  of  the  companies  to 
whom  those  railways  belong ;  power  is  given  to  the  West  London  Rail- 
way Company  to  lease  to  the  London  and  Birmingham  Railway  Com- 
pany their  railway,  stations,  &c.,  and  all  their  rights^  power8j  and  privi- 
leges in  relation  thereto;  and  it  is  declared  to  be  lawful  for  the  London 
and  Birmingham  Railway  Company  to  accept  such  lease,  and  to  use, 
exercise,  and  enjoy  all  such  rights,  powers,  and  privileges  as  aforesaid, 
subject  to  the  provisions  of  that  act,  and  to  the  performance  of  the  con- 
ditions in  the  lease. 

Pursuant  to  this  act,  the  lease  from  the  plaintiffs  to  the  London  and 
Birmingham  Railway  Company  was  executed  on  the  10th  of  March, 
1846,  upon  a  covenant  in  which  the  present  action  is  brought  against 
the  London  and  North  Western  Railway  Company. 

This  indenture,  reciting  the  act,  witnesses,  that,  in  consideration  of 
60,0002.  paid  by  the  London  and  Birmingham  Railway  Company  to  the 
plaintiffs,  the  plaintiffs,  in  pursuance  of  the  said  power,  did  grant, 
demise,  and  lease  unto  the  London  and  Birmingham  Railway  Company, 
the  West  London  Railway  and  all  stations,  wharfs,  buildings,  and 
appurtenances  thereto  belonging,  or  held,  used,  or  enjoyed  therewith, 
and  the  rates  and  tolls  payable  in  respect  thereof,  together  with  all  the 
rightSf  potverSy  afid  privileges  of  the  West  London  Railway  Company 
in  relation  thereto;  and  also  the  free  and  uninterrupted  use  of  the 
^8491  ^^^B^^S^on  Canal,  for  the  "^purposes  of  the  traffic  of  the  Lon- 
-'  don  and  Birmingham  Railway  Company  on  the  West  London 
Railway :  and  it  was  agreed,  that,  during  the  continuance  of  the  lease, 
the  London  and  Birmingham  Railway  Company  should,  within  twenty- 
one  days  after  the  80th  of  June  and  81st  of  December  in  every  year, 
carry  to  the  credit  of  the  West  London  Railway  Company  such  a  sum 
of  money  as  should  be  equivalent  to  one  fourth  part  of  the  gross  sums 
received  by  the  London  and  Birmingham  Railway  Company,  during  the 
period  of  six  calendar  months  next  immediately  preceding  the  said  30th 
of  June  and  81st  of  December,  in  respect  of  passengers,  goods,  and 
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other  things  carried  or  landed  on  the  West  London  Railway,  or  the 
lands  and  appurtenances  thereto  belonging,  or  on  or  over  any  altera- 
tions  and  improvements  in  any  of  the  premises  demised,  or  in  lieu  of,  or 
by  way  of  substitution  for,  any  part  thereof:  and  also  such  a  sum  of 
money  as  should  be  equivalent  to  one-half  of  the  net  profits  arising  from 
the  rates,  tolls,  and  duties  to  be  received  for  the  use  of  the  same  respec- 
tively, from  persons  providing  their  own  locomotive  or  other  moving 
power,  or  carriages.  Then  follows  the  material  covenant  upon  which 
this  question  turns.  It  is  in  these  terms : — That  the  London  and  Bir- 
mingham Railway  Company  should,  at  their  own  expense,  during  the 
continuance  of  the  lease,  efficiently  work  and  repair  the  railway  and 
works  demised,  and  indemnify  the  West  London  Railway  Company 
against  all  liabilities,  loss,  charges,  and  expenses,  claims,  and  demands, 
whether  incurred  or  sustained  in  consequence  of  any  want  of  repair,  or 
in  consequence  of  not  working,  or  in  any  manner  connected  with  the 
working  of  the  same  railway  and  works ;  but  the  West  London  Railway 
Company  should  have  no  control  whatever  over  the  working  or  manage- 
ment by  the  London  and  Birmingham  Railway  Company  of  the  West 
London  Railway  or  works. 

^Several  breaches  were  assigned,  to  which  it  is  not  material  to  p^^oca 
advert.     The  sixth  was,  that  the  defendants  did  not  efficiently  ^ 
work  the  said  railway ;  to  which  the  defendants  pleaded  that  they  did 
efficiently  work  it :  and  on  that  issue  the  lord  chief  justice  directed 
the  jury. 

The  only  question  for  us  to  decide,  is,  whether  the  direction  of  my 
lord  chief  justice  was  right  in  all  the  particulars  pointed  out  in  the  bill 
of  exceptions. 

There  were  several  objections ;  and  we  propose  to  give  our  opinion 
upon  each ;  for,  though,  if  we  decided  that  one  only  was  wrong,  a  venire 
de  novo  must  be  granted,  it  would  leave  the  case  in  a  very  unsatisfac- 
tory condition,  and  prolong  a  litigation  which  it  is  very  desirable  if 
possible  to  terminate,  by  laying  down  a  rule  which  may  lead  the  parties 
to  settle  the  proper  damages  to  be  paid,  by  arbitration. 

The  objections  are,  that  the  lord  chief  justice  was  wrong  in  stating 
his  opinion  to  the  jury  on  the  following  eight  particulars, — First,  that, 
under  the  said  covenant,  and  in  order  to  perform  the  same,  the  defend- 
ants were  not  bound  to  work  the  said  West  London  line  (nor  was  it 
necessary  that  the  same  should  be  worked)  for  passenger  traffic,  as  well 
as  for  goods  traffic, — Secondly,  that  it  was  not  necessary  that  the 
defendants  should  work  the  said  West  London  Railway  and  works,  or 
that  the  same  should  be  worked,  for  passenger  traffic,  as  well  as  for 
goods  traffic,  if  such  traffic  presented  itself, — Thirdly,  that  the  said 
agreement  of  the  4th  of  February,  1837,  was  not  transferred  to  the 
defendants,  or  made  binding  between  them  and  the  Great  Western 
Railway  Company,  and  that  therefore  the  said  defendants  had  no  power 
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to  compel  the  Great  Western  Railway  Company  to  stop  trains  on  the 
line  of  the  Great  Western  Railway, — Fourthlt/^  that  the  defendants 
were  not  hound  to  work  the  West  London  line  (and  that  it  was  not 
necessart/  that  the  same  should  be  worked)  in  connexion  with  trains  on 
♦S^n  **^®  Great  Western  Railway, — Fifthly^  that  the  said  defendants 

^  were  not  bound  to  compel  the  Great  Western  Railway  Company 
to  stop  trains  on  the  Ghreat  Western  Railway,  where  necessary,  for  the 
purpose  of  working  in  connexion  with  the  West  London  line, — Sixthlyj 
that  the  defendants  were  not  bound  to  work  the  West  London  line  (and 
that  it  was  not  necessary  that  the  same  should  be  worked)  in  connexion 
with  trains  on  the  line  of  the  said  defendants, — Seventhly,  that  the 
said  defendants  were  not  bound  to  stop  the  trains  of  the  said  defend- 
ants on  the  line  of  the  London  and  Birmingham  and  London  and  North 
Western  railways  respectively,  where  necessary,  for  that  purpose, — 
Eighthly  J  that  the  defendants  must  be  treated  by  the  jury,  for  the  pur- 
pose of  considering  their  liability  under  the  said  covenant,  as  if  they 
were  lessees  of  a  separate  and  independent  line,  having  no  control  over 
the  Great  Western,  and  London  and  Birmingham,  and  London  and 
North  Western  railways,  or  any  of  them. 

It  was  suggested  to  us,  on  the  argument,  that,  in  giving  this  opinion, 
the  lord  chief  justice  acted  in  some  degree  on  the  principle  which  is 
stated  to  us  to  have  been  sanctioned  by  most  of  the  judges  of  the  Court 
of  Common  Pleas, — and  of  whose  opinions  we  have  been  furnished  with 
a  printed  report,  but  not  from  the  regular  reporter  of  that  court.  The 
principle  suggested,  is,  that,  taking  the  whole  of  the  covenant  together, 
the  main  object  of  it  was,  that  the  railway  was  to  be  worked  so  as  to 
prevent  any  loss  or  forfeiture  or  injury  to  the  plaintiffs  in  consequence 
of  not  working ;  but,  as  long  as  that  is  done,  it  might  be  worked  in  any 
way  that  the  lessees  pleased, — that  the  lessees  merely  took  on  them- 
selves the  obligations  of  the  lessors,  and  undertook  to  relieve  them  from 
the  obligations  cast  upon  them  by  their  acts  of  parliament. 
"^3521      ^^^  ^^^  ^^^  argument  of  my  Brother  Byle»  satisfied  '''us  that 

-*  this  was  too  narrow  a  view  of  the  construction  of  the  covenant 
in  question ;  and  we  so  intimated  our  opinion  in  the  course  of  the  argu- 
ment. Had  the  object  been  merely  to  protect  the  plaintiffs  from  the 
forfeiture  of  the  line,  under  one  of  the  clauses  already  referred  to, — 
either  under  the  6  W.  4,  c.  Ixxix.,  s.  210,  by  abandoning  or  giving  up 
the  line,  or  ceasing  to  use  it  as  a  railway,  or  under  the  3  &  4  Vict.  o. 
cv.,  8.  37,  by  abandoning  or  ceasing  to  use  it  for  three  years, — ^it  would 
have  been  unnecessary  to  do  more  than  to  covenant  not  to  abandon  or 
give  up  or  cease  to  use  the  railway.  The  covenant  to  indemnify  against 
all  liabilities,  losses,  charges,  expenses,  claims,  and  demands  in  con- 
sequence of  any  want  of  repaivy  or  in  any  manner  connected  with 
the  working  of  the  railway  and  works, — and  more  especially,  the  cove- 
nant to  work  efficiently y — would  have  been  quite  unnecessary,  if  the 
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object  had  been  merely  to  preserve  the  railway  to  the  plaintiffs'  company. 
We  must  give  effect  to  all  the  words  of  the  covenant,  if  we  can ;  and, 
so  doing,  we  do  not  think  that  the  obligation  can  be  limited  in  the  way 
which  has  been  suggested. 

The  railway  is  to  be  worked  effidentltfy  and  efficiently  repaired ;  and 
the  plaintiffs  are  to  share  in  the  gross  receipts,  in  the  proportion  of 
one-fourth,  and  in  half  the  net  profits  of  the  rates  and  tolls  payable  by 
others  using  their  own  locomotive  power.  This  shows  that  the  object 
of  the  covenant  to  work  efficiently,  was,  to  secure  the  stipulated  benefit 
to  the  plaintiffs  in  the  gross  receipts,  and  efficiently  to  repair,  to  give 
them  the  chance  of  a  share  of  the  net  profits :  but  we  agree  with  the 
reported  judgment  of  my  Brother  Maulb,  that  it  never  could  have 
been  intended  that  the  defendant's  company  was  to  work  the  railway 
in  such  a  manner  as  to  produce  the  largest  quantity  of  gross  receipts. 
That  might  entail  a  ruinous  loss  on  themselves.  They  were  not  bound 
to  lay  down  a  double  rail  where  a  single  one  was  before,  or  *to  rjngro 
apply  a  part  of  their  large  capital  to  the  erection  of  new  stations,  ^ 
or  to  disarrange  all  their  plans,  so  as  to  make  the  plaintiffs'  line  of  rail- 
way productive,  at  the  expense  of  their  own.  A  fair  and  reasonable 
mode  of  working  the  railway,  so  as  to  make  it  productive,  is  all  that  can 
be  required. 

We  now  proceed  to  consider  the  eight  points  made  by  the  bill  of 
exceptions, — ^keeping  these  observations  in  view. 

The  first  of  these  depends  upon  the  question  whether  the  defendants 
were,  under  all  circumstance^^  in  order  to  perform  the  covenant  to  work 
^ciently,  bound  to  work  the  line  for  passenger  traffic.  We, — ^with  the 
exception  of  my  Brothers  Platt  and  Martin,  who  are  not  satisfied  to 
concur  on  this  particular  point,  though  they  concur  on  all  others, — ^think 
this  proposition  cannot  be  maintained.  A  satisfactory  criterion  of  the 
truth  of  it  was  offered  by  my  Brother  Channell^  when  he  asked  whether 
it  would  be  a  good  breach  of  such  a  covenant,  to  state  simply  that  the 
defendants  did  not  work  the  railway  with  passenger  traffic.  We, — ^with 
the  exception  of  my  Brothers  Platt  and  Martin, — ^think  it  clearly 
would  not.  If  as  much  gross  receipts  could  be  obtained  by  efficiently 
working  the  railway  for  goods  only,  as  for  passengers  only,  or  for  both 
passengers  and  goods  (and  there  is  no  evidence  stated  that  it  could 
not),  surely  the  plaintiffs  had  no  right  to  complain.  The  mixture  of 
the  two  on  a  railway  with  a  single  line  might  be  very  inconvenient,  or 
even  dangerous.  We  therefore  think  that  the  first  objection  cannot  be 
maintained. 

The  second  is  of  the  same  nature.  It  seems  a  stronger  thing  to 
assert  that  they  are  not  bound  to  carry  passengers,  even  if  passenger 
traffic  presented  itself:  but,  in  truth,  the  same  answer  is  to  be  given, — 
that,  if  they  work  the  railway  efficiently  for  goods,  so  as  to  produce  as 
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^oK4-|  much  gross  receipts  as  the  railway,  when  worked  for  ^passengers 
-'  and  goods,  or  passengers  alone,  woold  produce,  they  perform 
their  contract.  The  mode  of  working  the  railway,  is  entirely  in  their 
discretion. 

The  third  question  is,  whether  the  chief  justice  was  right  in  his  opi- 
nion that  the  agreement  of  the  4th  of  February,  1887,  was  not  trans- 
ferred to  the  defendants,  and  that  therefore  the  defendants  had  no  power 
to  compel  the  Great  Western  Railway  Company  to  stop  trains  on  their 
railway,  pursuant  to  their  covenant  contained  in  that  agreement.  W& 
think  that  this  covenant  to  make  a  station  on  certain  land,  and  to  stop 
the  trains  there, — ^which  affects  the  value  of  the  land,  and  of  the  whole 
of  the  plaintiffs'  railway, — is  one  which  runs  with  the  estate  in  that 
railway ;  and  that  tha>assignee  of  the  whole  estate  in  the  railway  could 
sue  upon  the  covenant  at  common  law.  Whether  the  assignees  of  that 
estate  for  a  term  of  years, — as  the  defendants  are, — could  sue  at  com- 
mon law,  is  a  point  which  has  not  been  settled;  the  cases  on  the  subject 
being  generally  those  of  covenants  for  title,  which  pass  with  the  entire 
estate  :{a)  but,  as  this  is  a  covenant  affecting  the  temporary  enjoyment 
of  the  estate,  and  consequently  beneficial  to  the  owners  of  it  pro  tem^ 
pore^  there  is  no  reason  why  it  should  not ;  as  in  the  case  of  covenants 
affecting  the  reversion,  which  are  transferred  with  part  of  the  reversion, 
or  the  reversion  of  part,  by  operation  of  the  statute  32  H.  8,  c.  34: 
Co.  Litt.  215  a;  Twynam  v.  Piokard,  2  B.  &  Aid.  105*.  At  all  events, 
we  think  that  the  words  of  the  statute  8  &  9  Vict.  c.  clvi.,  and  of  the 
lease,  are  sufficient  to  vest  the  rights  under  the  agreement  in  the 
defendants,  as,  not  only  the  railway,  but  all  the  rightSy  powers^  and 
priviUges  of  the  plaintiffs  in  relation  thereto,  are  demised  by  the  plain- 
tiffs to  the  defendants,  and  this  is  a  power  and  privilege  which  does 
i^nrrry  ^rclatc  to  the  railway.  For  these  reasons,  we  do  not  agree  in 
-^  the  opinion  of  my  lord  chief  justice  on  the  third  question,  that 
the  defendants  had  not  power  to  compel  the  Great  Western  Railway 
Company  to  stop  trains  on  the  line  of  the  Great  Western  Railway ;  and 
that  part  of  his  direction  we  think  wrong. 

The  fourth  and  fifth  objections  admit  of  a  different  answer ;  and  the 
direction  was  right,  on  the  same  principle  that  the  first  and  second  were. 
Although  they  had  poufer^  they  were  not  bound  to  exercise  it  necesBoriljf 
as  a  part  of  the  efficient  working  of  the  railway  by  the  defendant^; 
and  the  defendants  were  not  bound  neee$8ariltf  to  work  the  West  Lon- 
don Railway  in  connexion  with  trains  on  the  Ghreat  Western,  as  a  part 
of  their  obligation  to  work  efficiently.  It  would  not  have  been  a  good 
breach  of  their  covenant,  to  allege  simply  that  they  did  not  so  work 
the  line. 

Precisely  the  same  observation  is  to  be  made  on  the  sixth  and  seventh 
objections.     There  is  no  covenant  in  the  lease  obliging  the  defendants 

(a)  See  the  anthoritiei  ooUected  in  ihe  notes  to  Spenoer'i  cue,  1  Smith's  Leading  Cases,  21,  38. 
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to  work  their  line  in  connexion  with  either  in  particular,  or  with  both 
the  Ckeat  Western  and  London  and  North  Western  lines  together ; 
though  it  is  difficult  to  see  how,  practically,  they  could  work  the  lines 
efficientlf/y  without  some  connexion  with  one  or  the  other.  This  would  be 
for  the  jury :  and,  if  the  jury  found  that  they  could  work  the  line  effi- 
ciently without,  so  as  to  satisfy  their  covenant,  that  would  be  sufficient. 

The  last  position  laid  down  by  the  chief  justice,  is,  that  the  defend- 
ants must  be  treated  by  the  jury,  for  the  purpose  of  considering  the 
liability  of  the  defendants,  as  if  they  were  the  lessees  of  a  separate 
and  independent  line,  having  no  control  over  the  Great  Western  and 
London  and  North  Western  Railways.  We  do  not  think  that  this  pro- 
position is  correct. 

The  covenant  to  work  efficiently  must  be  construed  *with  r^qr/* 
a  reference  to  the  subject-matter,  and  the  character  of  the  ^ 
defendants.  The  maxim  of  Lord  Bacon  quoted  by  my  Brother  Bt/leSy 
as  giving  one  of  the  rules  for  the  construction  of  instruments,  applies 
to  this  case, — "  Verba  generalia  reatringuntur  ad  habilitatem  rei  vel 
per$<mam :"  and  the  word  « efficient"  must  admit  of  a  different  con- 
struction in  a  covenant  by  a  person  armed  with  very  limited,  or  very 
extensive  powers. 

If  this  railway  had  been  leased  to  a  simple  individual,  or  company, 
without  any  connexion  with  any  other  railway,  and  leased  alone,  the 
measure  of  efficient  working,  we  cannot  help  thinking,  would  be  very 
different  from  what  would  be  required  from  a  company  whose  line  was 
connected  with  it,  who  had  the  entire  control  over  their  own  line,  and 
were  armed  with  a  power  of  adding  to  the  traffic  of  the  railway,  by 
the  control  possessed  over  another  line,  and  whose  capabilities  and 
powers  in  this  respect  were  reasons  which  disposed  parliament  to  permit 
the  lease  to  be  made  to  them. 

It  is  difficult,  indeed  almost  impossible,  to  define  the  precise  nature 
and  degree  of  efficient  working,  which  such  a  company  ought  to  apply, 
under  this  covenant :  not  so  difficult  to  say  that  it  ought  to  be  different 
and  greater  than  would  be  required  from  a  company  or  an  individual 
who  had  nothing  but  the  railway  leased.  Thetf  could  only  be  required 
to  supply  convenient  accommodation  and  attendance  for  the  receipt, 
and  sufficient  means  of  carriage,  of  such  goods  and  passengers  as  might 
be  offered  at  one  terminus,  or  an  intermediate  station,  to  be  carried  to 
the  other  terminus,  or  some  other  intermediate  station ;  and  this  how- 
ever small  the  gross  receipts  might  be. 

But  that  would  be  too  small  a  measure  of  efficient  working,  in  the 
case  of  these  defendants,  who  have  the  power  of  supplying  more  goods 
and  passengers  themselves,  by  facilitating  the  transit  of  both  from 
Holsden  to  ♦the  Kensington  terminus  or  Great  Western  station,  rjnQciy 
or  by  increased  facilities  for  receiving  them  at  the  Kensington  ^ 
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terminoSy  by  arrangements  within  their  power,  without  any  serious 
injury  to  their  own  concern. 

They  are  certainly  not  bound  to  make  a  sacrifice  of  their  own  con- 
cerns, for  the  purpose  of  efficiently  working  this  line,  so  as  to  produce 
the  greatest  profit  to  the  plaintiffs  and  themselves. 

The  covenant  must  have  a  reasonable  construction  in  this  respect. 
But  they  are,  we  think,  bound  to  do  more  than  a  lessee  of  merely  the 
railway  in  question  would  do,  unconnected  with  any  other. 

For  these  reasons  we  think  there  must  be  a  venire  de  novo. 

Venire  de  novo,{a) 

(a)  Upon  this  jadgment^  it  is  understood  that  the  opinion  of  the  Hoom  of  Lords  will  be  taken. 
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Aseninpsit  on  a  bill  of  exchange  for  302.,  drawn  by  A.  B.  npon  C.  B.  on  the  16th  of  February, 
1849,  payable  to  E.  F,  or  order,  thirtj-flre  days  after  date.  Plea,  a  discbarge  of  the  acceptor 
under  the  insolvent  debtors  act  In  support  of  the  plea,  the  defendant  pat  in  his  schedule, 
which  contained  the  following  description  of  the  original  debt : — **  A.  B.  Debt,  30/. ;  20L 
money  lent,  10/.  clothes.  I  gave  my  acceptance  to  a  bill  drawn  by  him,  16th  February,  1849, 
at  thirty-fire  days :" — Held,  that  the  atj^adication  under  the  act  was  no  discharge  aa  to  the 
daim  of  E.  F.  npon  the  bill,  under  the  1  A  2  Vict  o.  110,  s.  75. 

And  eembUf  that  the  description  of  the  debt  was  not  a  fall  and  true  description  under  s.  69. 

This  was  an  action  of  assumpsit  upon  a  bill  of  exchange  for  SOZ. 
drawn  by  one  John  Simons  on  the  16th  of  February,  1849,  upon  and 
accepted  by  the  defendant,  and  payable  thirty-five  days  after  date  to 
the  plaintiffs  or  order. 

The  defendant  pleaded,  that  he  did  not  make  the  bill,  and  a  discharge 
under  the  insolvent  debtors  act,  1  &  2  Vict.  c.  110. 

At  the  trial,  before  JsRVis,  C.  J.,  at  the  sittings  in  London  after  the 
last  term,  it  appeared  that  the  bill  in  question  was  presented  by  a  clerk 
of  the  plaintiffs  for  acceptance,  that  the  defendant  accepted  it,  and  that 
it  had  over  since  remained  in  the  hands  of  the  plaintiffs. 

For  the  defendant,  an  examined  copy  of  the  schedule  filed  by  him  in 
the  insolvent  debtors  court,  and  of  the  order  of  adjudication  thereon, 
were  put  in.  The  debt  for  which  the  bill  had  been  given  was  thus  de- 
scribed in  the  schedule : — 

<(  John  Simons.  Debt,  802.  Contracted,  1846,  to  1849.  Admitted. 
20Z.  money  lent ;  101.  clothes.  I  gave  my  acceptance  to  a  bill  drawn 
by  him,  16th  February,  1849,  at  thirty-five  days." 

No  mention  was  made  of  the  plaintiffs  as  the  holders  of  the  bill ;  nor 
was  there  any  allegation  that  the  holders  were  unknown. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  there  was  nt>  such 

^q^-Q-i  description  of  this  debt  in  the  schedule,  as  '^'to  make  the  defend- 

-*  ant's  discharge  under  the  act  available  as  against  the  plaintiffs ; 
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and  the  lord  chief  justice,  being  of  this  opinion,  directed  a  verdict  for 
the  plaintiffs,  with  liberty  to  the  defendant  to  move  to  enter  a  verdict 
for  him  on  the  second  issue,  if  the  court  should  think  the  description 
aufiScient. 

Hawkinsj  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly.— He  cited  Reeves  v.  Lambert,  4  B.  j^  C.  214  (E.  0.  L.  R.  vol. 
10).  There,  the  defendant,  being  indebted  to  A.  for  goods  sold, 
accepted  a  bill  drawn  by  A.  for  the  amount,  which  became  due  in  Octo- 
ber, 1823.  Before  that  time  the  defendant  became  insolvent,  and  pre- 
sented his  petition  to  be  discharged ;  and  in  his  schedule  delivered  into 
the  insolvent  debtors  court,  he  stated  that  he  was  indebted  to  A.  for 
goods,  and  that  A.  held  his  acceptance  for  the  amount,  which  became 
due  in  October,  1823.  A.  had  endorsed  the  bill  to  B.,  but  the  insol- 
vent was  ignorant  of  that  fact.  B.  having  brought  an  action  against 
the  insolvent  upon  the  bill,  the  latter  pleaded  his  discharge  under  the 
insolvent  debtors  act :  and  it  was  held  that  the  schedule  contained  a 
true  description  of  the  person  to  whom  the  insolvent  was  indebted, 
within  the  meaning  of  the  statute  1  G.  4,  c.  119,  s.  6. 

Phipson  now  showed  cause.— rThe  question  turns  upon  the  75th  sec- 
tion of  the  1  &  2  Vict.  c.  110,  which  enacts,  « that,  after  such  exa- 
mination of  any  such  prisoner  as  hereinbefore  (s.  72)  directed,  it  shall 
be  lawful,  at  such  hearing,  or  adjourned  hearing,  as  aforesaid,  for  the 
said  court,  or  commissioner,  or  justices,  upon  such  prisoner's  swearing 
to  the  truth  of  Us  schedule,  and  executing  such  warrant  of  attorney  as 
IB  hereinafter  (s.  87)  directed,  to  adjudge  that  such  prisoner  shall  be 
discharged  from  ^custody,  and  entitled  to  the  benefit  of  this  act,  r^oarx 
at  such  time  as  the  said  court,  or  commissioner,  or  justices  shall  *- 
direct,  in  pursuance  of  the  provisions  hereinafter  (ss.  76,  77,  78)  con- 
tained in  that  behalf,  as  to  the  several  debts  and  sums  of  money  due, 
or  claimed  to  be  due,  at  the  time  of  making  such  vesting  order  as  afore- 
said, from  such  prisoner  to  the  several  persons  named  in  his  schedule  as 
creditors  for  the  same  respectively,  or  for  which  such  persons  shall  have 
given  credit  to  such  prisoner  before  the  time  of  making  such  vesting 
order  as  aforesaid,  and  which  were  not  then  payable,  and  as  to  the  claims 
of  all  other  persons  not  known  to  such  prisoner  at  the  time  of  such  adjih 
dicationj  who  may  he  endorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule  so  swam  to  as  aforesaid.**  The  discharge,  under 
that  section,  clearly  operates  only  to  relieve  the  insolvent  from  claims 
of  endorsees  or  holders  of  bills  who  are  unknown  to  him  at  the  time  6f 
the  adjudication.  [Maulb,  J. — ^Anybody  who  saw  the  description  in 
this  schedule,  and  who  was  the  holder  of  the  bill,  would  know  that  it 
was  the  security  meant.]  If  the  bill  had  been  payable  to  the  order  of 
the  drawer,  the  description  might  perhaps  have  sufficed.  But  here  the 
lefendant  had  notice  on  the  face  of  the  bill  that  the  plaintiffs  were  his 
creditors.     [Mauls,  J. — ^It  may  be  said  that  he  could  not  know  that 
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the  plaintiffs  continued  to  be  the  holders.]  Primd  facie,  the  only  cre- 
ditors upon  this  bill  would  be  the  payees :  and  the  presumption  would 
be  that  they  continued  to  hold  it.  In  Reeves  v.  Lambert,  the  insolvent 
was  ignorant  of  the  fact  of  the  endorsement  by  A.  to  B.  The  court 
there  say, — « If  it  could  be  shown  that  the  prisoner  knew  that  Mrs, 
Reynolds  (the  drawer)  was  not  the  real  holder  of  the  bill,  the  case  might 
perhaps  be  different ;  but  it  is  here  found  as  a  fact,  that  the  defendant  had 
no  notice."  [Jbrvis,  C.  J. — ^An  authority  is  hardly  necessary  for  that : 
*^fin  **'^®  ^^®  ^^®  within  tKe  very  words  of  the  act.]     In  Lewis  v. 

-I  Mason,  4  C.  4;  P.  332  (B.  C.  L.  R.  vol.  19),  Littledalb,  J., 
said :  <<  Under  the  46th  section  of  the  insolvent  debtors  act,  7  G.  4,  c. 
57,  an  insolvent  is  discharged  from  all  claims  of  persons  not  known  to 
him  at  the  time  of  the  adjudication,  who  may  be  endorsees  or  holders 
of  any  negotiable  security  set  forth  in  the  schedule.  This,  therefore, 
will  be  a  good  discharge,  if  the  defendant  did  not  know,  at  the  time  of 
making  out  his  schedule,  that  the  plaintiff  was  the  holder  of  this  bill. 
If  you  believe  the  witness  called  for  the  plaintiff,  he  knew  that  the 
plaintiff  was  the  holder,  and  this  is  no  discharge  :  but,  by  the  evidence 
of  the  attorney's  clerk,  it  appears  that  he  made  inquiries,  and  could  get 
no  information  as  to  who  was  the  holder  of  this  bill.  It  might  have 
been  that  the  defendant  forgot  all  about  it ;  and  that  would  reconcile 
all  the  statements.  But,  if  that  were  so,  that  is  no  excuse  for  the 
defendant ;  for  if  he  once  know  who  was  the  holder,  it  was  his  own 
fault  if  he  forgot  it."  And  this  direction  was  approved  by  the  court. 
In  Pugh  V.  Hookham,  6  C.  &  P.  376  (E.  C.  L.  R.  vol.  24),  it  was  held 
by  TiNDAL,  C.  J.,  that,  if  an  insolvent  debtor  knows,  at  the  time  of 
filing  his  schedule,  that  a  bill  of  exchange  had  been  endorsed  to  a  par- 
ticular person  some  time  before,  he  is  bound  to  give  notice  to  that 
person,  although  he  cannot  tell  whether  he  continues  to  be  holder  at  the 
time  of  filing  the  schedule.  That  ruling  is  precisely  in  point.  Paree^ 
B.,  in  the  course  of  the  argument  of  Boydell  v.  Ghampneys,  2  M.  &;  W. 
438,t  says :  «  The  effect  of  the  transfer  of  a  bill  of  exchange  is,  to 
transfer  the  debt,  and  to  render  the  endorsee  for  the  time  the  creditor." 
And  Lord  Abingbr,  in  giving  judgment,  says :  «  The  obvious  meaning 
and  intention  of  the  act  of  parliament  was,  to  discharge  the  party  from 
all  his  debts,  on  his  giving  in  his  schedule  the  leH  account  he  could  give 
^ono-i  *of  them,  so  that  the  parties  interested  might  have  notice  what 

-*  debts  he  sought  to  be  discharged  from."  Here,  the  parties 
interested  in  this  debt,  could  obtain  no  information  at  all  from  the 
schedule.  Beck  v.  Beverley,  11  M.  &  W.  845,t  is  also  a  conclusive 
authority  against  the  validity  of  the  discharge  in  this  case.  It  was 
there  held,  that  the  discharge  of  an  insolvent  debtor  from  a  debt  in 
respect  of  which  he  has  accepted  a  bill  of  exchange,  is  no  discharge  as 
to -the  bill  in  the  hands  of  a  third  person,  unless  the  holder's  name  be 
inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is  unknown, 
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pursuant  to  the  1  &  2  Vict.  c.  110,  s.  75.  Observing  upon  Beeves  v. 
Lambert,  Parke,  B.,  says, — ^^That  case  applies  where  the  bill  is 
inserted  in  the  schedule :  here,  the  defendant  pleads  that  the  original 
debt,  not  the  bill  of  exchange,  was  inserted  in  the  schedule.  There,  the 
instrument  was  properly  inserted  in  the  schedule,  and  the  statute  pro- 
vides expressly  for  that  case  by  the  75th  section :  here,  it  was  not." 
And,  in  giving  judgment,  the  same  learned  judge  said :  «  The  plea  is 
bad  in  substance,  on  the  ground  that  a  discharge  from  the  original  debt 
is  no  discharge  as  to  the  bill,  which  is  i^  the  hands  of  a  third  person. 
The  proper  course  is,  to  insert  the  holder's  name  in  the  schedule,  or  to 
state  that  he  is  not  known ;  otherwise  Uis  no  discharge  as  against  the 
holder"  [Maule,  J. — It  surely  cannot  be  necessary  to  state  in  the 
schedule  that  the  holder  is  unknown.]  By  s.  62,  a  dividend  is  to  be 
made  amongst  the  creditors  mentioned  in  the  schedule ;  by  s.  87,  the 
insolvent  is  to  execute  a  warrant  of  attorney  to  confess  judgment  for 
the  amount  of  debts  inserted  in  the  schedule ;  and  s.  93  provides  for 
accidental  mistakes  therein.  But,  where  a  mistake  is  made  in  the 
amount  of  a  debt,  so  as  to  deprive  the  creditor  of  the  right  to  notice 
under  s.  71,  though  without  any  fraudulent  intention,  the  case  is  not 
"Within  the  protection  of  the  93d  section :  Hoyles  v.  Blore,  14  r^of^o 
M.  &  W.  387  ;t  Maile  v.  Bays,  2  D.  &  L.  964.  L  "^^"^ 

ffawkinsy  in  support  of  his  rule« — The  cases  last  cited  have  no  bear- 
ing  whatever  upon  the  point  now  before  the  court :  the  want  of  notice 
is  immaterial,  if  the  debt  is  scheduled.  In  Beck  v.  Beverley,  the  de- 
fendant had  made  no  mention  of  the  bill  in  his  schedule.  The  69th 
section  provides  that  the  schedule  shall  contain  "  a  full  and  true  descrip- 
tion of  all  debts  due  or  growing  due  from  the  prisoner  at  the  time  of 
making  the  vesting  order,  and  of  all  and  every  person  and  persons  to 
whom  such  prisoner  shall  be  indebted,  or  who  to  his  knowledge  or  belief 
shall  claim  to  be  his  creditors,  together  with  the  nature  and  amount 
of  such  debts  and  claims  respectively."  [Crbsswbll,  J. — ^Is  he  not 
indebted  to  the  payees  of  the  bill  7]  No  doubt  he  is,  if  it  remains  in 
their  hands.  [Gbbsswell,  J. — ^When  he  accepts  the  bill,  he  makes  an 
original  contract  with  the  payees,  appropriating  to  their  use  so  much 
money  of  the  drawer  in  his  hands.]  Clearly  he  does.  But  the  last 
words  of  the  75th  section  apply  to  the  insolvent's  knowledge  at  the 
time  of  the  adjudication :  he  is  then  for  the  first  time  required  to  swear 
to  the  truth  of  his  schedule.  [Jeryis,  C.  J. — ^Wbere  the  insolvent 
once  knows  a  party  to  be  the  holder  of  his  acceptance,  he  must  insert 
bis  name  in  his  schedule,  or  take  the  chance  of  his  being  still  the 
holder.]  The  presumption  is,  that  a  dishonoured  bill  goes  back  to 
the  drawer.  [Cresswell,  J. — ^If  the  insolvent  chooses  to  speculate 
upon  that  presumption,  must  he  not  abide  the  consequences  of  being 
wrong  ?]  The  simple  question  is,  whether  the  defendant  knew  the  plain- 
tifis  to  be  the  holders  of  this  bill  at  the  time  of  adjudication.    [Jeryis, 
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^oaAi  C'  J* — ^^*®  ^®  ^^^  bound  to  give  the  names  of  the  last  *known 
^  holders?]  If  the  statute  had  intended  that  the  last  known 
holder  should  be  mentioned,  it  would  have  said  so.  [Jbryis,  C.  J. — 
The  object  of  the  statute  was  to  give  fair  notice  to  creditors.  Why 
should  we  put  such  a  construction  upon  its  words  as  to  enable  the  insol- 
vent to  evade  giving  notice  to  the  real  creditor,  and  so  avoid  his  oppo- 
sition ?]  The  bill  is  truly  described :  and,  if*  the  plaintiffs  had  seen 
this  schedule,  they  could  not  fail  to  see  that  the  bill  which  they  held 
was  the  bill  intended  to  be  described  therein. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  is  not  necessary  to  determine  whether  or  not  the  description  of  this 
debt  in  the  insolvent's  schedule  is  accurate,  or  whether^  in  order  to  ope- 
rate a  discharge  under  the  concluding  part  of  the  75th  section,  the 
insolvent  is  bound  to  name  all  the  parties  to  whose  hands  he  may  know 
the  bill  to  have  come,  or  whether  it  is  enough  to  state  the  original 
creditor :  because,  even  assuming  the  instrument  to  have  been  properly 
described  here,  the  defendant  is  not  discharged  as  against  the  present 
plaintiffs.  By  the  75th  section,  the  insolvent  is  to  be  discharged  «  as 
to  the  several  debts  and  sums  of  money  due,  or  claimed  to  be  due,  at 
the  time  of  making  the  vesting  order,  from  such  prisoner  to  the  seve* 
ral  persons  named  in  his  schedule  as  creditors,  or  claiming  to  be  credit- 
ors, for  the  same  respectively,  or  for  which  such  persons  shall  have 
given  credit  to  such  prisoner  before  the  time  of  making  such  vesting 
order,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons,  not  known  to  such  prisoner  at  the  time  of  such  adjudi- 
cation, who  may  be  endorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule."  The  question  is,  upon  whom  is  cast  the  bur- 
then of  proving  the  want  of  knowledge.  It  is  said  that  a  dishonoured 
bill  must  be  presumed  to  have  got  back  to  the  hands  of  the  drawer. 
*^ft^1  *^^^  ^^^^  ^^  ^^  shown  that  the  defendant  knew,  at  the  time  he 
^  accepted  the  bill,  that  the  plaintiffs  were  the  holders,  for  it  was 
made  payable  to  them';  and,  if  the  insolvent  chooses  to  speculate  upon 
their  having  ceased  to  be  the  holders,  and  it  turns  out  that  he  is  mis- 
taken, he  is  not  discharged  as  to  their  claim.  Pngh  v.  Hookham  ap- 
pears to  me  to  be  an  express  authority  upon  the  subject,  and  one  by 
which  we  must  be  bound. 

Maule,  J. — I  agree  with  my  lord  chief  justice  in  thinking  that  the 
discharge  of  the  defendant  under  the  act  was  inoperative  with  respect 
to  the  claim  of  these  plaintiffs.  The  spirit  of  the  insolvent  act  I  take 
to  be  this, — ^that,  as  a  condition  of  his  discharge,  the  insolvent  shall 
name  in  his  schedule  all  his  creditors,  and  all  persons  who  claim  to 
be  his  creditors,  and  shall  truly  describe  all  the  debts  as  to  which 
he  seeks  to  be  discharged.  In  the  case  of  negotiable  securities,  it 
may  be  that  the  insolvent  is  unable  to  name  the  creditors;  but  it 
does  not,  therefore,  follow  that  he  is  to  abstain  altogether  from  de- 
scribing them.    If  he  can  describe  the  holder,  there  is  no  reason  why 
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he  should  not.  The  69th  section  does  not  say  that  the  insolyent  shall 
describe  all  his  creditors ;  but  that  he  shall  give  a  full  and  true  descrip- 
tion of  all  his  debts,  and  of  the  persons  to  whom  he  is  indebted,  or 
who  may  to  Us  knowledge  or  belief  claim  to  be  his  creditors,  together 
with  the  nature  and  amount  of  such  debts  and  claims.  That  is,  he  is 
to  give  as  full  and  true  a  description  as  he  can  give.  I  am  disposed  to 
think  that  the  act  requires  that  the  schedule  shall  contain  the  name  of 
the  holder  of  a  negotiable  security,  where  his  name  is  known,  or,  if  he 
be  unknown,  some  reference  to  him  as  holder  or  endorsee.  This  latter 
is  not  so  perfect  a  description  of  the  creditor  as  if  he  were  named :  but 
there  is  no  reason  why  the  insolvent  should  be  held  responsible  for  his 
ignorance  of  that  which  is  inaccessible  to  '^'him.  Then,  s.  75  r^cogg 
proceeds  upon  the  assumption  of  creditors  who  can  be  named  *- 
being  named,  and  that  those  who  cannot  are  in  some  other  way  referred 
to :  if  it  were  not  so,  the  adjudication  would  be  a  discharge  as  against 
creditors  who  are  not  described  in  the  schedule  by  name  or  otherwise. 
I  think  the  way  I  have  suggested  would  be  the  proper  way  of  framing 
a  schedule ;  and,  if  so,  the  defendant  in  this  case  has  not  so  described 
this  debt  as  to  entitle  himself  to  the  relief  he  seeks.  Pugh  v.  Hookham, 
however,  is  a  direct  authority,  and  was  I  think  properly  decided.  It 
is  true  it  is  only  a  nisi  prins  decision ;  but  the  plaintiff  had  a  verdict, 
and  it  does  not  appear  to  have  been  questioned. 

Gbesswbll,  J. — I  am  entirely  of  the  same  opinion.  As  to  the  69th 
section,  I  am  disposed  to  concur  with  my  brother  Maulb,  that  the 
insolvent  should  insert  in  his  schedule  as  accurate  a  description  as  pos- 
sible of  all  negotiable  securities  upon  which  he  is  indebted.  But  it  is 
not  necessary  to  deal  with  that  question  here.  Upon  the  authority  of 
Pugh  V.  Hookham,  I  think  the  defendant  was  bound  to  describe  these 
plaintifis  as  the  holders  of  the  bill  in  question. 

Ialfoubd,  J.,  concurred.  Bule  discharged. 


*THE  QUEEN  v.  THE  SHERIFF  OF  LEICESTERSHIRE,  j-^gg^ 

In  a  cause  of  ^ 

ARDEN  V.  GOODACRE.    May  28, 1850. 

Tha  diBcretioii  of  the  courts  on  setting  aside  an  attachment  against  the  sheriff  for  the  escape  of 
»  prisoner  taken  on  a  ea.  to.,  is  to  be  gOTemed  by  the  prinoiple  laid  down  in  an  action  for 
damages  under  the  6  A  6  Yiot.  o.  98,  s.  81 ;  and,  if,  necessary,  <m  actum  wiU  be  directed,  to 
ascertain  the  amount  of  such  damages. 

In  Easter  term,  1850,  ChanneU^  Serjt.,  on  behalf  of  the  sheriff  of 
Leicestershire,  obtained  a  rule  nisi  to  stay  the  proceedings  against  him 
upon  an  attachment  for  a  false  return  to  a  writ  of  ea.  «a.,  upon  payment 
of  such  sum  as  the  court  might  direct,  or  for  a  reference  to  the  master 
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to  ascertain  what  damages  (if  any)  the  plaintiff  had  sustained  bj  reason 
of  the  escape  of  the  debtor  from  the  sheriff's  custody.  The  motion 
was  founded  upon  the  31st  section  of  the  5  &  6  Yiot.  c.  98^  which 
enacts,  « that,  if  any  debtor  in  execution  shall  escape  out  of  legal  ens- 
tody  after  the  passing  of  this  act,  the  sheriff,  bailiff,  or  other  person 
having  the  custody  of  such  debtor,  shall  be  UabU  only  to  an  aetian  upon 
the  case  for  damages  sustained  by  the  person  or  persons  at  whose  suit 
such  debtor  was  taken  or  imprisoned,  and  shall  not  be  liable  to  any 
action  of  debt  in  consequence  of  such  escape ;"  and  by  which,  it  was  sub- 
mitted, the  discretion  of  the  court  ought 'to  be  regulated  in  dealing  with 
attachments. 

It  appeared  from  the  affidavits,  that  William  Bingham,  the  person 
against  whom  the  ea.  sa.  Was  issued,  was  indebted  to  the  plaintiff  in  the 
sum  of  2690Z. ;  that  the  plaintiff  had  writs  out  against  him  in  Somer- 
setshire, Middlesex,  and  Leicestershire ;  that  !Kngham  was  arrested  in 
Leicestershire,  as  he  returned  from  his  father's  funeral ;  and  that  he 
was  placed  by  the  officer  in  a  dog-cart,  whence  he  escaped,  and  went 
abroad. 

It  further  appeared  that  Bingham  was  entitled,  under  the  will  of  his 
MctQ-y  father,  to  an  annuity  of  300Z.  per  annum,  "'lor  which  his  receipt 
^  alone  was  to  be  a  discharge  to  the  executors,  and  without 
whose  consent  he  was  not  to  be  at  liberty  to  charge  or  assign  it.  It 
was  conceded  that  the  escape  was  without  any  collusion  on  the  sheriff's 
part. 

ByleSj  Serjt.,  Lmh^  and  Kar%lakej  in  Trinity  term,  1850,  showed 
cause  against  that  rule. — The  return  being  confessedly  bad,  there  is  no 
case  when  the  sheriff  has  been  relieved  from  the  attachment,  except 
upon  payment  of  the  debt  and  costs.  [Maule,  J. — Do  you  find  any 
case  where  he  has  been  relieved  upon  payment  of  the  debt  and  costs  7] 
In  Connop  v.  Ghallis,  6  D.  &  L.  48,  which  occurred  since  the  statute, 
the  plaintiff  recovered  the  debt  and  costs.  There  certainly  is  no  pre- 
cedent for  granting  relief  to  the  sheriff  on  any  other  terms.  That  was 
the  penalty  under  the  statute  of  Westminster  2  (13  Ed.  1,  c.  1) ;  Hep* 
pel  V.  King,  7  T.  B.  37d.  The  ontts  of  showing  circumstances  to  cut 
down  the  liability  rests  upon  the  sheriff.  If  the  escape  had  not  taken 
place,  the  plaintiff  might  have  taken  an  assignment  of  the  debtor's  inte- 
rest in  the  annuity ;  for,  the  condition  against  assignment  was  clearly 
void:  Litt.  §  360;  Co.  Litt.  206  b,  223  a;  Jarman  on  Wills,  Vol. 
I.  p.  811;  Graves  v.  Dolphin,  1  Simons,  66;  Snowdon  v.  Dales,  6 
Simons,  524 ;  ToUner  v.  Marriott,  4  Simons,  19 ;  Mitford  v.  Mitford,  9 
Ves.  100. 

Ohannelly  Serjt.,  and  Hugh  HiU^  in  support  of  the  rule. — Formerly, 
the  sheriff  was  liable,  in  an  action  of  debt  upon  the  statute  of  Edward, 
to  the  full  extent  of  the  debt  and  costs  in  the  original  action.  Now, 
by  the  recent  statute,  that  action  is  taken  away,  and  an  action  upon 
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the  case  substituted,  in  which  the  plaintiff  is  to  ^recover  onlj  r^octa 
to  the  extent  of  the  damages  actually  sustained  by  reason  of  the  '- 
escape.  The  question  is,  whether  the  court  will,  where  the  party  seeks 
his  remedy  by  attachment,  instead  of  by  action,  impose  upon  the  sheriff 
a  greater  degree  of  liability  than  the  legislature  has  thought  fit  to  sub* 
Btitute.  The  true  measure  of  damages  in  such  a  case,  is,  not  necessa- 
rily the  whole  debt,  but  such  a  sum  as  the  jury  think  equivalent  to  the 
real  loss :  Clifton  v.  Hooper,  6  Q.  B.  468  (E.  C.  L.  R.  toI.  61).  In  Con- 
nop  V.  Ohallis,  there  was  no  dispute  as  to  the  party's  solvency ;  and  the 
amount  was  only  302.  This  is  not  like  the  case  of  a  wilful  contempt 
of  the  process  of  the  court.  It  does  not  appear  what  is  the  probable 
amount  of  injury  the  plaintiff  has  sustained.  The  annuity  is  charged 
upon  personal  estate  in  the  hands  of  the  executors.  No  doubt,  there 
are  cases  where  it  has  been  held  that  a  condition  which  is  repugnant  to 
the  grant  or  estate,  fails ;  Com.  Dig.  Oondition  (D.  4) :  but  this  is  not 
a  case  of  that  sort :  there  is  no  repugnancy  in  the  stipulation  that  the 
son  shall  receive  the  annuity  on  condition  that  he  appears  at  a  given 
place  to  receive  it,  and  signs  an  acquittance.  The  cases  cited  to  show 
that  such  an  annuity  is  assignable,  are  all  cases  of  bankruptcy,  where 
the  assignees  claimed  in  consequence  of  the  absence  of  words  giving  the 
property  over :  Piercy  v.  Roberts,  1  Mylne  &  K.  4.  There  are  many 
cases  where  the  court,  being  unable  to  do  justice  between  the  parties, 
by  reason  of  the  uncertainty  of  some  fact,  is  in  the  habit  of  direct- 
ing an  issue  or  an  action  to  be  brought  for  the  purpose  of  ascertain- 
ing it  more  conveniently  and  satisfactorily. 

Wilds,  C.  J. — In  determining  what  penalty  the  court  is  to  impose 
for  the  sheriff's  contempt  of  its  authority  in  not  duly  executing  the 
writ,  it  has  been  usual  to  look  at  *the  amount  of  injury  which  the  r^KOYo 
suitor  has  sustained,  in  order  that  full  justice  may  be  done.  In  ^ 
exercising  our  discretion  in  this  respect,  we  derive  some  assistance  from 
the  statute.  For  a  long  time,  the  ordinary  remedy  for  the  escape  of  a 
prisoner  in  execution,  was,  by  an  action  of  debt,  in  which  the  plaintiff 
recovered  the  full  amount  of  debt  and  costs.  That  being  found  to  ope- 
rate injustice  in  many  cases,  the  legislature  in  1842  laid  down  a  new 
rule,  to  which  the  court  must  have  regard  in  exercising  its  discretion 
in  zll  cases  of  this  sort.  The  materials,  however,  which  are  presented 
to  us  in  this  case  are  of  too  uncertain  a  description  to  enable  us  to 
oome  to  any  satisfactory  result.  It  seems  to  us,  therefore,  that  the 
proper  course  will  be,  to  let  the  attachment  stand  over,  and  leave  the 
plaintiff  to  bring  his  action  against  the  sheriff^ — ^which  will  be  prefera- 
ble to  an  issue,  inasmuch  as  it  will  give  either  party  an  opportunity  to 
tender  a  bill  of  exceptions  if  it  should  be  thought  desirable.  At  the  same 
time,  the  court  think,  that,  as  the  plaintiff  has  undoubtedly  sustained 
some  injury,  he  ought  to  be  allowed  the  option  of  a  reference  to  the 
master  if  he  thinks  fit.    And  we  think  the  sheriff  should  plead  the 
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general  issue  to  the  action^  and  admit  the  caption  and  escape,  and  that 
judgment  should  be  entered  up  as  of  this  term. 
The  rest  of  the  court  concurring, 

Bule  enlarged  accordingl7.(a) 

(a)  See  the  next  case. 


•871]  *AEDEN  v.  GOODACRE.    June  9. 

iriie  trna  measure  of  damages  in  an  action  on  the  case  against  the  sheriff,  under  the  5  A  6  Viot 
0.  98,  8.  31,  for  the  escape  of  a  prisoner  taken  on  a  ea.  ml,  is,  "the  value  of  the  custody  of  th« 
debtor  at  the  moment  of  the  escape;  and  no  deduction  is  to  be  made  on  account  of  anythiog 
which  the  plaintiff  might  haye  obtained  by  diligence  after  the  escape  :*'  but,  if  the  plaintiff 
has  done  anything  to  aggravate  the  loss  occasioned  by  the  sheriff's  neglect>  or  has  prevented 
the  sheriff  from  retaking  the  debtor,  the  damages  will  be  materially  affected  by  such  conduct. 

The  declaration  stated,  that  the  plaintiff  had  recovered  a  judgment 
in  the  Court  of  Common  Pleas  against  William  Bingham,  for  40002. 
debt,  and  82.  108.  costs,  and  had  sued  out  a  test-atum  ca.  sa.  upon  the 
said  judgment,  directed  to  the  sheriff  of  Leicestershire ;  that,  at  the 
time  of  the  issuing  of  the  writ,  the  sum  of  26902.  was  due  and  owing 
from  Bingham  to  the  plaintiff;  that  the  writ  was  duly  endorsed  and 
delivered  to  the  defendant,  then  being  sheriff  of  Leicestershire,  to  be 
executed ;  that  by  virtue  thereof  the  defendant  took  and  detained  the 
said  William  Bingham,  until  afterwards  the  defendant,  so  being  such 
sheriff,  against  the  will  of  the  plaintiff,  suffered  and  permitted  the  said 
William  Bingham  to  escape  and  go  at  large ;  that  the  sum  endorsed  to 
be  levied  still  remained  due  to  the  plaintiff;  and  that,  by  means  of  the 
premises,  the  plaintiff  had  lost  the  said  debt,  and  the  benefit  of  the 
said  judgment,  &c. 

The  defendant  pleaded,  not  guilty. 

At  the  trial  before  Jbrvis,  C.  J.,  at  the  sittings  in  Middlesex,  after 
Hilary  term,  1851,  it  appeared  that  the  capture  and  escape  of  the 
debtor  took  place,  under  the  circumstances  already  mentioned,  on  the 
6th  of  January,  1850 ;  that  no  attempt  had  been  made,  either  by  the 
sheriff  or  by  the  plaintiff,  to  retake  him ;  that  in  July  or  August  follow* 
ing,  he  was  arrested  at  Maidstone,  at  the  suit  of  two  other  creditors ; 
that  notice  of  that  fact  was  immediately  sent  to  the  office  of  the  plain- 
tiffs' attorney  in  London,  but,  in  consequence  of  his  absence  from  town, 
«nd  no  person  authorized  to  act  in  the  matter  being  in  attendance, 
nothing  was  done ;  and  Bingham  obtained  his  liberty  by  assigning  the 
annuity  to  the  two  persons  at  whose  suit  he  was  detained,  and  went 
abroad. 

i^onon      ^Henry  Bingham,  the  brother,  and  one  of  the  executors  under 
^  the  father's  will,  who  was  called,  stated,  that,  if  his  consent  was 
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necessary  to  the  assignment  of  his  brother's  interest  in  the  annuity,  he 
would  have  withheld  it. 

The  lord  chief  justice,  in  leaving  the  case  to  the  jury,  told  them  that 
the  legislature  having  thought  fit  to  alter  the  form  of  remedy,  with  a 
view  to  limiting  the  plaintiff's  recovery  to  damages  commensurate  with 
the  injury  he  had  actually  sustained  by  means  of  the  sheriff's  neglect, 
they  must  take  all  the  circumstances  into  their  consideration ;  and  that, 
if  they  thought  the  plaintiff  might,  by  using  ordinary  diligence,  have 
arrested  Bingham  at  a  time  subsequent  to  the  escape  when  his  means 
of  satisfying  the  debt  were  better  than  they  were  after  what  took  place 
at  Maidstone,  they  were  at  liberty  to  take  that  as  an  ingredient  in 
estimating  the  damages :  and  he  desired  them  to  say  what  damages  they 
thought  the  plaintiff  entitled  to,  supposing  the  annuity  not  to  be  legally 
assignable,  and  what  if  William  Bingham  might  have  assigned  it  without 
his  brother's  assent. 

The  jury  returned  a  verdict  for  the  plaintiff, — assessing  the  damages 
upon  the  former  supposition  at  107.,  and  upon  the  latter  at  402. 

ByleB^  Serjt.,  for  the  plaintiffs,  in  Easter  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  for  misdirection. 

Channell^  Serjt.,  and  Hugh  Bill,  on  a  subsequent  day  in  the  same 
term,  showed  cause. — When  the  court  determined  that  the  measure  of 
damages, — there  having  been  no  wilful  contempt  of  its  process, — was 
not  to  be  the  full  amount  of  the  original  debt,  it  virtually  decided  the 
principle  upon  which  the  assessment  of  damages  was  to  take  place. 
The  plaintiff's  own  opinion  of  the  utter  worthlessness  of  his  debtor's 
custody,  could  be  no  better  ^illustrated  than  by  the  fact  of  his  r^coiro 
total  omission  to  adopt  any  means  to  effect  his  re-capture.  ^ 
[Cresswbll,  J. — Is  the  sheriff  entitled  to  claim  by  way  of  set-off  what 
might  have  been  saved  if  due  diligence  had  been  used  by  the  creditor  7] 
No  doubt  the  creditor  is  to  have  an  indemnity.  But  it  cannot  be  denied 
that  the  statute  intended  to  limit  the  sheriff's  liability.  In  the  case  of 
a  collision  at  sea,  the  assured  is  bound  to  use  all  reasonable  means  to 
lessen  the  amount  of  the  loss,  before  he  resorts  to  the  underwriters. 
According  to  the  authority  of  Clifton  v.  Hooper,  6  Q.  B.  468  (E.  0. 
L.  R.  vol.  51),  the  plaintiff  might  be  entitled  to  nominal  damages :  but, 
to  entitle  him  to  recover  substantial  damages,  he  must  show  that  he 
has  sustained  a  substantial  loss.  A  servant  hired  for  a  year,  and  dis- 
missed during  that  period,  without  notice,  is  not  entitled  to  wages  for 
the  whole  period,  but  only  to  damages  commensurate  with  the  loss 
sustained  by  the  dismissal.(a) 

Lu9h  and  Karalake,  in  support  of  the  rule. — ^The  sheriff  is  excused 
for  an  escape  only  by  the  act  of  God  or  the  King's  enemies.  His  lia- 
bility in  this  respect  has  been  compared  to  that  of  a  common  carrier : 
Alsept  V.  Eyles,  2  H.  Blac.  108.  In  return  the  law  gives  him  remedies 
larger  than  those  of  any  other  person.     He  may  follow  the  party  With- 

(a)  See  Edmondi  v.  Challis,  7  C.  B.  413,  440  (B.  0.  L.  R.  roL  62.) 
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out  writ,  even  out  of  his  own  jurisdiction ;  he  may  indict  him  for  the 
misdemeanor ;  or  he  may  have  an  action  upon  the  case  against  him, 
and  recover  damages  for  the  wrongful  escape :  Dal  ton's  Sheriff,  113, 
189,  486,  487.  At  common  law,  he  might  plead  the  recaption  in  bar 
to  an  action  by  the  creditor  for  the  escape:  Bac.  Abr.  Escape  (H); 
Dalton's  Sheriff,  486 ;  Chambers  v.  Jones,  11  East,  406.  [Williams, 
*<1741  "^^ — ^^^  whole  law  is  discussed  in  *Rigeway's  case,  8  Co.  Rep. 

-'  52,  a.]  In  no  case,  or  book,  is  it  said  to  be  the  duty  of  the 
execution-creditor  to  take  any  step  to  remedy  the  sheriff's  default. 
He  has  done  all  that  is  incumbent  on  him,  when  he  delivers  the  writ  to 
the  sheriff.  If  it  were  his  duty  to  make  attempts  to  retake  the  party, 
he  would  of  course  be  entitled  to  the  costs  thereby  incurred :  but  there 
is  no  precedent  for  his  recovering  such  costs.  The  real  question  is, 
what  is  the  valu6  of  the  custody  to  the  execution-creditor  at  the  moment 
of  the  escape.  Even  in  an  action  for  an  escape  on  mesne  process,  the 
whole  debt  is  sometimes  recovered  against  the  sheriff:  per  Abbott,  C. 
J.,  in  Hunter  v.  King,  4  B.  &  Aid.  209  (E.  C.  L.  R.  vol.  6).  [Wil^ 
LIAMS,  J. — In  The  Sheriffs  of  Norwich  v.  Bradshaw,  Cro.  Eliz.  53,  the 
action  was  against  the  party  himself,  and  it  was  held  that  the  sheriff 
might  sue  even  before  he  himself  had  been  sued  or  paid  the  money.] 
Clifton  V.  Hooper,  6  Q.  B.  468  (E.  C.  L.  R.  vol.  51),  is  strongly  in  the 
plaintiff's  favour :  it  was  there  held  that  the  action  lies,  even  though 
no  actual  pecuniary  damage  has  arisen  from  the  sheriff's  default. 
[Jervis,  C.  J. — ^You  contend,  that,  if,  on  the  day  notice  was  given  to 
the  plaintiff's  attorney  that  his  debtor  was  in  custody  at  Maidstone,  he 
might  by  issuing  his  writ  have  then  obtained  his  debt,  but  voluntarily 
abstained  from  doing  so,  the  sheriff  is  liable  for  the  whole  debt,  if  the 
debtor  afterwards  became  worth  nothing  ?]  Unquestionably.  It  is  not 
the  creditor's  duty  to  take  any  step :  it  is  the  duty  of  the  sheriff  to 
cure  his  own  default.  [Jbrvis,  C.  J. — He  can  only  go  out  of  bis 
county  on  fresh  pursuit.]  He  might  get  an  escape  warrant.  Besides, 
this  action  was  commenced  on  the  28th  of  May,  1850,  which  was 
long  before  Bingham's  capture  in  Kent.  Our.  adv.  vidU 

*3751      *Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

^  In  summing  up  this  case  to  the  jury,  I  told  them,  in  substance, 
that  they  might  take  into  consideration  the  conduct  of  the  plaintiff, 
and  might  reduce  the  damages,  if  they  thought  he  had  been  guilty  of 
laches,  and  might  by  some  activity  have  arrested  his  debtor  at  a  period 
when  he  had  the  means  of  paying  his  debt.  My  brother  ByU%  com- 
plained of  this  as  a  misdirection ;  and,  after  argument,  I  concur  with 
the  rest  of  the  court  in  thinking  that  it  was  a  misdirection, — that  I 
was  wrong, — ^and  that,  therefore,  the  rule  for  a  new  trial  must  be  made 
absolute. 

The  only  action  which  now  lies  against  a  sheriff  for  an  escape  on 
fin^  process,  is,  an  action  on  the  case  for  such  damage  as  the  plaintiff 
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may  have  sustained  by  reason  of  such  escape, — 5  &  6  Vict.  c.  98,  s. 
81 :  but,  although  the  recent  statute  has  merely  compelled  the  party 
to  resort  to  the  common  law  form  of  remedy,  and  although  this  form 
of  remedy  always  existed  together  with  the  action  of  debt  against  the 
sheriflF  for  the  recovery  of  the  whole  debt, — we  cannot  find,  that  in 
any  ease,  the  principle  upon  which  such  damages  are  to  be  assessed  has 
been  clearly  defined. 

Upon  consideration,  we  are  of  opinion  that  the  true  measure  of 
damages,  is,  the  value  of  the  custody  of  the  debtor  at  the  moment  of 
the  escape;  and  that  no  deduction  ought  to  be  made  on  account  of 
anything  which  the  plaintiff  might  have  obtained  by  diligence  after 
the  escape. 

At  first  sight,  this  principle  may  appear  to  conflict  with  the  rule  which 
permits  a  re-capture,  upon  fresh  pursuit,  before  action  brought,  to  be 
pleaded  in  bar  to  an  action  for  an  escape  on  final  process :  because  the 
circumstances  of  a  debtor  may  greatly  alter  between  his  escape  and 
his  re-capture.  But  the  reason  why  a  re-capture  is  so  pleadable, 
removes  this  apparent  conflict.  The  debtor  *is  supposed  never  r^Q^g 
to  have  been  out  of  custody ;  and  the  alteration  in  his  circum-  *■ 
stances  is  therefore  immaterial. 

This  rule  will  not  operate  unjustly  towards  the  sheriff;  for,  tho 
damage  will  be  assessed  according  to  the  circumstances  of  each  par« 
ticular  case.  If  the  execution-debtor  had  not  the  means  of  satisfying 
the  judgment  at  the  moment  of  the  escape,  the  plaintiff  will  have  lost 
only  the  security  of  the  debtor's  body ;  and  the  damages  may  be  small. 
If  the  execution-debtor  had  the  means  of  satisfying  the  judgment  at 
t\xe  moment  of  the  escape,  and  has  wasted  those  means  since  the  escape, 
it  is  plain  that  the  plaintiff  has  lost  the  chance  of  obtaining  satisfaction 
of  his  judgment,  through  the  sheriff's  neglect ;  and  the  jury  would  bo 
justified  in  giving  the  full  amount  of  the  execution. 
'  It  may  be  said  that  the  plaintiff  might,  by  diligence,  have  arrested 
the  debtor  before  he  had  the  opportunity  of  wasting  his  means :  but  so 
might  the  sheriff:  he  may  re-take  a  debtor,  upon  fresh  pursuit,  in  any 
county, — Rigeway's  case,  3  Co.  Rep.  62, — without  an  escape  warrant, 
— ^Anderson  v,  Hampton,  1  B.  &  Aid.  809 :  and  the  fact  of  the  writ 
being  now  returnable  immediate  will  not  prevent  him  from  so  doing ; 
for,  the  debtor  who  has  wrongfully  escaped,  cannot  insist  that  he  is  not 
still  in  custody. 

There  is,  however,  a  third  case  in  which  the  rule  might  be  supposed 
to  operate  unjustly  towards  the  sheriff, — where  the  execution-debtor 
has  the  means  of  paying  the  debt  at  the  moment  of  the  escape,  and 
still  continues  notoriously  in  solvent  circumstances.  In  this  case,  the 
value  of  the  custody  was,  the  amount  of  the  debt,  and  the  plaintiff  will 
be  entitled  to  recover  substantial  damages.  It  is  true,  that  the  reco- 
very of  such  damages  will  not  satisfy  the  execution ;  and  the  debtor 
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may  be  re-tftken  by  the  plaintiff;  for,  the  debtor  cannot  take  advantage 
*S771  ^^  *^^  ^^^  wrong,  and  avail  himself  of  the  recovery  against  the 
-'  sheriff.  On  the  other  hand,  the  sheriff  is  not  damnified :  for,  he 
may  re-take  the  debtor,  or  recover  against  him  by  action  the  amount 
which  he  has  been  compelled  to  pay. 

If  the  laches  of  the  plaintiff  could  be  used  to  mitigate  the  damages 
against  the  sheriff,  the  plaintiff  would  be  compelled,  in  every  case,  to 
issue  a  fresh  writ,  and  incur  expense,  to  relieve  himself,  to  some  extent, 
from  the  consequences  of  the  sheriff's  negligence :  but,  if  such  were  the 
plaintiff's  duty,  we  should  find  some  trace  of  the  sheriff's  liability  to 
re-pay  such  expenses,  where  the  debtor  was  not  re-captured  upon  the 
second  writ ;  and  the  plaintiff's  exertions  were  unavailing  to  realize  the 
amount  of  his  judgment. 

If  the  sheriff  return  ntdla  bona  to  a  writ  of  fi,  fa.^  and  the  plaintiff 
know  of  goods  belonging  to  his  debtor,  he  need  not  issue  forth  a  second 
writ  of  fi.  fa.y  but  may,  in  an  action  for  a  false  return,  recover  from 
the  sheriff  the  value  of  the  goods  which  the  sheriff  ought  to  have  taken* 
So,  if  a  debtor  who  escapes  has  goods,  the  plaintiff  is  not  bound  to 
avail  himself  of  the  privilege  conferred  by  the  statute  (8  j^  9  W.  3,  c« 
27),  and  issue  a  writ  of  fi.  fa.  He  may  bring  his  action  against  the 
sheriff  for  the  escape :  and  the  jury  ought  not,  in  estimating  the  da* 
mages,  to  take  into  consideration  that  the  plaintiff  might  by  writ  of 
fi.  fa.  have  realized  a  portion  of  his  debt. 

We  must  not,  however,  be  understood  to  decide  that  the  plaintiff's 
conduct  can,  under  no  circumstances,  have  a  material  bearing  upon  the 
damages.  If  he  has  done  anything  to  aggravate  the  loss  occasioned 
by  the  sheriff's  neglect,  or  has  prevented  the  sheriff  from  re-taking  the 
debtor,  the  damages  would  be  materially  affected  by  such  conduct. 
We  merely  decide,  that,  in  estimating  the  value  of  the  custody  of  the 
debtor  at  the  moment  of  the  escape,  there  ought  to  be  no  deduction  on 
^3781  ^^^^^^^  ^^  anything  "^which  the  plaintiff  might  have  obtained 
-'  by  diligence  after  the  escape.  The  rule  must  be  absolute  for  a 
new  trial.  Bule  absolute  accordingly. 

Id  an  aotioQ  on  the  OMe  for  an  escape,  the  of  the  defendant  in  the  exeevtion:  Shnlero.Oar- 

measnre  of  damages  is  the  aotaal  loss  which  riion,5WattB  A  Serg.455;  Patterson  v.  Wester- 

the  plaintiff  has  sustained.    Henee,  it  is  com-  yelt,  17  Wend.  £43;  Smith  v.  Hart,  1  Brerard, 

petent  for  the  defendant  to  prore  the  insolrency  146 ;  Spafford  v,  GoodeU,  3  M'Lean,  97. 
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ABLET  V.  DALE.     June  18. 

Om  who  has  obtaiodd  Us  dlwlitfge  nndn  ih«  ioflolTSBt  dobton  ftrt  is  still  liable,  at  ths  disera- 
tion  of  the  jadge  of  a  comity  ooiirt»  to  be  oommitted,  ander  the  99Ui  section  of  the  9  A  10 
Vict  0.  95,  for  disobedience  of  an  order  made  upon  a  jadgment  summons  nnder  s.  98,  obtained 
after  soeh  discharge. 

But,  •embU,  that  the  discretion  is  one  which  onght  to  be  ezereised  with  extreme  eantioni  and 
only  ander  very  ipecial  cironmstanoes. 

This  was  an  action  of  trespass  for  an  alleged  false  imprisonment  of 
the  plaintiff  under  a  warrant  issued  out  of  the  Whitechapel  County 
Court  of  Middlesex. 

The  cause  was  tried  before  Jeryis,  C.  J.,  at  the  sittings  at  West- 
minster after  Hilary  term,  1851.  It  appeared,  that,  in  June,  1847, 
a  plaint  was  levied  by  the  now  defendant  and  one  G.  C.  Dale  (his  son) 
against  the  now  defendant,  in  the  Whitechapel  County  Court,  for  a 
debt  of  132.  Ss. ;  that,  at  the  hearing,  on  the  10th  of  June,  the  now 
defendant  and  G.  C.  Dale  obtained  a  yerdict  for  132.  Ss.  debt,  and  21. 
7s.  costs,  which  the  judge  ordered  to  be  paid  by  instalments  of  15«.  per 
month ;  that  the  now  plaintiff  having  paid  on  account  of  those  instal- 
ments various  sums  amounting  in  the  whole  to  22.  7s.  4(2.,  and  the  balance 
of  122.  12s.  8d.  remaining  unpaid,  the  now  defendant  and  G.  C.  Dale, 
on  the  20th  of  May,  1849, — ^which  was  after  the  debtor  (the  now  plain- 
tiff) had  obtained  his  discharge  from  this  amongst  other  debts  under  the 
insolvent  debtors  act, — obtained  a  judgment-summons  against  the  now 
plaintiff,  under  the  98th  section  of  the  county  court  act,  9  &  10  Vict. 
e.  95 ;  that  the  now  plaintiff  appeared  to  the  summons  on  the  81st  of 
May,  when  the  judge  of  the  county  court  made  an  order  that  the  now 
plaintiff  should  pay  the  debt,  together  with  the  further  sum  of  12.  18s. 
Sd.  for  costs,  by  monthly  ^instalments  of  10s.,  or  be  committed  ri^^^g 
to  the  house  of  correction  for  twenty  days ;  and  that,  two  monthly  *- 
instalments  being  unpaid,  a  warrant  of  commitment  issued  on  the  17th 
of  August  against  the  now  plaintiff  out  of  the  county  court,  under 
which  he  was  arrested  on  the  20th,  and  carried  to  the  house  of  correc- 
tion. 

There  was  no  evidence  to  show  that  the  now  defendant  had  in  any 
way  interfered  to  cause  the  warrant  for  the  plaintiff's  commitment  to 
be  issued  or  put  in  execution :  but  it  was  proved,  that,  when  the  defend- 
ant was  before  the  insolvent  debtors  court  for  the  purpose  of  opposing 
the  plaintiff's  discharge,  he  said,  that,  if  it  coat  him  1002.,  he  would 
obtain  an  order  from  the  county  court,  and  lock  him  up :  and  the  clerk 
of  the  county  court,  who  was  called  as  a  witness  on  the  part  of  the 
plaintiff,  stated,  that,  by  the  rules  of  practice  of  the  county  court,  no 
warrant  of  commitment  could  be  issued  without  the  production  of  the 
plaint-note,  and  payment  of  the  fees. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 

iMi/PJsiii:  


379  ABLET  t;.  DALE.    T.  T.  1851. 

eyidence  to  go  to  the  jury  to  show  that  he  had  procured  the  warrant  to 
be  issued,  or  that  he  was  in  any  way  instrumental  in  causing  the  plain- 
tiff to  be  taken  under  it. 

The  lord  chief  justice,  however  (reserving  leave  to  move),  left  the 
question  to  the  jury,  and  they  returned  a  verdict  for  the  plaintiff, 
damages  40«. 

Maeatdat/j  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit. 

Lush  showed  cause. — Connecting  the  expressions  which  were  proved 
to  have  been  used  by  the  defendant  when  before  the  insolvent  debtors 
court,  with  what  was  afterwards  done  in  the  county  court,  no  reason- 
able man  could  come  to  any  other  conclusion  than  that  to  which  the 
*ft«m  J^y  canae.  If  the  son  were  the  actor,  and  not  the  *father,  the 
-'  son  might  have  been  called  to  prove  it.  The  defendant  was  the 
party  who  applied  for  and  obtained  from  the  county  court  judge  the 
order  upon  which  the  warrant  was  founded, — an  order  which  was  palpa- 
bly void,  upon  the  face  of  it,  and  which  even  the  judge  who  issued  it 
knew  to  be  bad.  The  evidence  showed  that  no  warrant  could  have 
issued  without  the  production  of  the  plaint-note,  and  payment  of  the* 
fees ;  and  it  was  only  the  defendant  who  could  have  produced  it. 

Hugh  Hillj  in  support  of  the  rule. — It  was  not  to  be  expected  that 
the  son  would  come  into  court  for  the  purpose  of  proving  himself  a 
trespasser.  It  was  for  the  plaintiff  to  make  out  a  case  which  called 
for  an  answer :  and  this,  it  is  submitted,  he  failed  to  do.  The  fact  of 
the  defendant's  saying  in  the  insolvent  debtors  court,  that  he  would  get 
an  order  from  the  county  court  to  lock  up  the  plaintiff,  is  no  evidence 
to  show  that  he  intended  to  do  an  illegal  act.  [Jeryis,  C.  J. — Sup- 
pose the  plaintiff  had  proved  that  the  defendant  himself  had  brought 
the  plaint-note  to  the  office,  you  would  have  said  the  same.]  No  doubt : 
the  mere  lodging  a  plaint-note  is  no  evidence  of  a  direction  or  request 
to  anybody  to  do  an  illegal  act :  by  so  doing,  he  would  only  ask  to  have 
the  law  put  in  motion  in  a  proper  and  justifiable  manner.  Besides,  it 
by  no  means  follows  that  the  lodging  the  plaint-note  necessarily  amounts 
to  a  direction  to  issue  a  warrant :  the  clerk  of  the  county  court  did  not 
say  that  it  did.  In  a  recent  case  in  this  court,  there  was  a  strong 
intimation  of  opinion,  that,  where  there  are  two  clear  and  undisputed 
debts,  the  case  is  not  taken  out  of  the  statute  of  limitations  as  to  either 
debt,  by  evidence  of  a  part  payment  within  six  years,  not  specifically 
appropriated  to  the  one  debt  or  the  other.  [Williams,  J. — That  was 
the  case  of  Burn  v.  Boulton,  2  C.  B.  476  (B.  C.  L.  R.  vol.  62).  The 
*^8n  ^'^^''^^^^*y>  ^f  ^^  ^®  ^^®>  would  have  *been  more  applicable,  if  both 
-^  the  Dales  had  been  quiescent.  Cresswell,  J. — Similar  evidence 
of  the  assertion  of  an  intention  to  burn  a  stack  or  a  barn  would  be  evi- 
dence for  the  jury  upon  a  trial  for  the  felony :  and  why  not  here  ?] 
That  would  be  a  declaration  of  an  intention  to  do  an  act  which  the 
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party  must  know  to  be  illegal.  [Gresswell,  J. — How  can  this  know- 
ledge of  the  illegality  affect  the  question  of  whether  he  did  the  act  or 
not?]  At  the  time  the  defendant  made  the  declaration  alluded  to, 
it  must  be  assumed  that  he  intended  to  proceed  according  to  law. 
[Jbryis,  G.  J. — Suppose  the  defendant  had  handed  the  warrant  to  the 
officer  ?]  Then  it  could  not  have  been  contended  that  he  would  not  be 
liable.  [Jervis,  C.  J. — ^Was  not  the  lodging  the  plaint-note  substan- 
tiallj  the  same  thing  ?]  It  does  not  follow  that  a  warrant  is  to  issue, 
because  a  plaint-note  is  lodged :  the  evidence  did  not  establish  that. 
[Williams,  J. — ^The  complaint  is,  that  the  defendant  has  put  a  pen  in 
motion  which  could  not  possibly  make  a  legal  order.]  The  defendant 
did  not  act  to  authorize  the  issuing  of  an  illegal  order, — an  order  which 
the  judge  had  no  jurisdiction  to  make.  [Jervis,  C.  J. — This  point 
was  not  made  at  the  trial.  Assuming  that  the  defendant  lodged  the 
plaint-note  with  the  clerk  of  the  county  court,  is  he  liable  because  the 
judge  illegally  ordered  a  warrant  to  issue  ?  and  had  the  judge  juris- 
diction ?  I  think,  as  these  points  were  not  made  at  the  trial,  or  on 
moving,  that  Mr.  Lush  ought  to  have  an  opportunity  of  being  heard 
upon  them.] 

Lush. — It  may  be  conceded,  that,  if  the  irregularity  here  was  entirely 
the  act  of  the  county  court,  or  of  the  clerk  of  the  court,  without  any 
participation  on  the  defendant's  part,  the  defendant  would  not  be  liable 
in  trespass,  provided  the  court  had  jurisdiction.  But  it  is  submitted 
that  the  county  court  had  no  jurisdiction  in  t£is  case ;  for,  that  a  party 
diacharged  under  the  insolvent  ^debtors  act,  is  not  liable  to  be  r-i^ooo 
called  before  the  county  court  upon  a  judgment-summons.  There  *- 
is  no  distinct  decision  upon  the  subject ;  but  intimations  to  that  effect 
have  been  thrown  out  in  Ex  parte  Pardy,  1  L.  M.  &  P.  16,  and  in  Still 
9.  Booth,  1  L.  M.  &  P.  440.  [Jervis,  C.  J. — Assume  that  to  be  so : 
the  evidence  here  is,  that  the  defendant  asks  for  a  judgment-summons, 
that  the  matter  is  argued,  and  the  judge  makes  an  order :  you  must 
show  that  the  judge  had  no  jurisdiction.]  The  clause  upon  which  the 
county  court  judges  have  relied  as  giving  them  jurisdiction,  is  the  102d 
section  of  the  9  &  10  Vict.  c.  95.(a)  That  section,  however,  does  not 
authorize  proceedings  to  commit  after  adjudication  by  the  insolvent 
debtors  court :  it  only  applies  to  orders  of  discharge  pronounced  pending 
the  imprisonment  of  the  party  under  the  order  of  the  county  court. 

(a)  Which  enaeU,  "that,  whenever  any  order  of  oommitment  ehall  have  been  made  aa  afore- 
•aid,  the  clerk  of  the  said  conrt  shall  issue,  under  the  seal  of  the  coort,  a  warrant  of  commitment 
directed  to  one  of  the  bailiSa  of  any  ooanty  court,  who  by  such  warrant  shall  be  empowered  to 
take  the  body  of  the  peraon  against  whom  such  order  shall  be  made ;  and  all  eonstablea  and 
other  peace  officers  within  their  several  jnrisdictioos  shall  aid  in  the  execution  of  every  such 
warrant ;  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction,  and  prison  mentioned  in  any 
suck  order,  shall  bo  bound  to  receive  and  keep  the  defendant  therein  until  discharged  under  the 
provisiona  of  this  act,  or  otherwise  by  due  course  of  law :  and  no  protection,  order,  or  eertifioat« 
granted  by  any  court  of  bankruptcy,  or  for  the  relief  of  inisolvcDt  debtors,  shall  be  available  to 
diseharge  any  defendant  from  any  commitment  under  such  last-mentioned  order." 
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By  the  69th  section  of  the  1  &  2  Vict.  c.  110,  the  insolyent  is  required, 
within  fourteen  days  after  the  making  of  the  vesting  order,  to  file  a 
schedule  containing  a  full  and  true  description  of  all  debts  dae,  or 
growing  due  from  him  at  the  time  of  making  such  order,  and  of  all 
^ooo-i  And  every  person  and  persons  to  whom  he  shall  *be  indebted,  or 

^  who  to  his  knowledge  or  belief  shall  claim  to  be  his  creditors, 
together  with  the  nature  and  amount  of  such  debts  and  claims  respect^ 
ively.  By  s.  75,  the  commissioners  are  empowered  <<to  adjudge  that  such 
prisoner  shall  be  discharged  from  custody  and  entitled  to  the  benefit  of 
this  act,  at  such  time  as  the  court  or  commissioner,  &c.,  shall  direct,  in 
pursuance  of  the  provisions  hereinafter  contained  in  that  behalf,  as  to  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due,  at  the  time  of 
making  such  vesting  order  as  aforesaid,  from  such  prisoner  to  the  several 
persons  named  in  his  schedule  as  creditors,  or  claiming  to  be  creditors 
for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  prisoner  before  the  time  of  making  such  vesting  order  as 
aforesaid,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons,  not  known  to  such  prisoner  at  the  time  of  such  adjudica- 
tion, who  may  be  endorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule."  The  76th  section  enacts,  <<  that,  in  all  cases 
where  no  cause  shall  appear  to  the  contrary,  it  shall  be  lawful  for  the 
court  or  commissioner,  &c.,  according  as  shall  seem  fit,  to  adjudge 
that  such  prisoner  shall  be  so  discharged,  and  so  entitled,  forthwith,  or 
so  soon  as  such  prisoner  shall  have  been  in  custody  at  the  suit  of  one 
or  more  of  the  persons  as  to  whose  debts  and  claims  such  discharge  is 
so  adjudicated,  for  such  period  or  periods,  not  exceeding  six  months  in 
the  whole,  as  the  said  court,  &c.,  shall  direct/'  In  cases  of  conceal- 
ment or  falsification  of  books,  &c.,  the  court  is,  by  s.  77,  empowered 
to  imprison  the  party  for  any  period  not  exceeding  three  years :  and 
by  s.  78,  if  it  shall  appear  to  the  court  that  the  insolvent  has  contracted 
debts  fraudulently,  or  by  means  of  breach  of  trust  or  false  pretences, 
or  without  having  reasonable  or  probable  expectation  at  the  time  when 
contracted  of  paying  the  same,  or  shall  have  fraudulently  or  by  means 
^004-1  of  f&^se  ^pretences  obtained  the  forbearance  of  any  of  his  debts 

-^  by  any  of  his  creditors,  or  shall  have  put  any  of  his  creditors 
to  any  unnecessary  expense  by  any  vexatious  or  frivolous  defence  or 
delay  to  any  suit  for  recovering  any  debt  or  sum  of  money  due  from 
such  prisoner,  or  shall  be  indebted  for  damages  recovered  in  any  action 
of  crim.  con.,  seduction,  breach  of  promise  of  marriage,  malicious  pro- 
secution, libel,  slander,  &c., — the  court  may  adjudge  him  to  be  entitled 
to  his  discharge  as  to  such  debts  or  damages,  when  he  shall  have  been 
in  custody  for  a  period  not  exceeding  two  years.  Section  79  enacts 
that  such  discharge  shall  extend  «<  to  all  process  issuing  from  any  court, 
far  any  contempt  of  any  eourtj  ecclesiastical  or  civil,  for  non-payment 
of  money  or  of  costs  or  expenses  in  any  court  ecclesiastical  or  civil; 
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and  that,  in  Bnch  case,  the  said  discharge  shall  be  deemed  to  extend 
ako  to  all  costs  "which  such  prisoner  would  be  liable  to  pay  in  conse- 
quence or  by  reason  of  such  contempt,  or  on  purging  the  same."  The 
90th  section  gives  an  immunity  as  large  and  extensive  as  words  can 
make  it :  it  enacts  <<  that  no  person  who  shall  have  become  entitled  to 
the  benefit  of  this  act,  by  any  such  adjudication  as  aforesaid,  shall  at 
any  time  thereafter  be  imprisoned  by  reason  of  the  judgment  so  as 
aforesaid  (s.  87)  entered  up  against  him  or  her,  according  to  this  act, 
or  for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect 
to  which  such  person  shaJl  have  become  so  entitled,  or  for  or  by  reaion 
of  any  judgment^  decree^  or  order,  for  payment  of  the  $ame;  but  that, 
upon  every  arrest  or  detainer  in  prison  upon  any  such  judgment  so 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum 
of  money,  or  costs,  or  judgment,  decree,  or  order  for  payment  of  the 
same,  it  shall  be  lawful  for  any  judge  of  the  court  from  which  any  pro- 
cess shall  have  issued  in  respect  thereof,  and  such  judge  is  hereby 
required,  upon  proof  made  to  his  satisfaction  that  the  cause  of  such 
arrest  or  ^detainer  is  such  as  hereinbefore  mentioned,  to  release  r^ioor 
such  prisoner  from  custody,  unless  it  shall  appear  to  such  judge,  ^ 
upon  inquiry,  that  such  adjudication  as  aforesaid  was  made  without  due 
notice,  where  notice  is  by  this  act  required,  being  given  to  or  acknow- 
ledged by  the  plaintiff*  on  such  process,  or  being  by  him  dispensed  with 
by  the  acceptance  of  a  dividend  under  this  act,  or  otherwise."  [Wil- 
liams, J.— In  Ewart  v*  Jones,  14  M.  &  W.  774,t  it  was  held  that  an 
^action  of  trespass  cannot  be  maintaihed  against  a  creditor  who,  without 
malice,  sues  out  a  writ  of  ca.  ga.  upon  a  judgment  regularly  obtained 
by  him  against  his  debtor  after  the  debtor's  discharge  under  the  Irish 
insolvent  debtors  act,  8  &  4  Vict.  c.  107 ;  the  81st  and  82d  sections  of 
that  act  do  not  render  the  writ  absolutely  illegal  and  void  ab  initio,  but 
only  give  the  debtor  a  remedy,  by  application  to  the  court  or  a  judge 
for  his  discharge  out  of  custody.]  Precisely  the  same  inquiry  is  gone 
into  in  the  insolvent  debtors  court  under  the  1  &  2  Vict.  c.  110,  s.  78, 
as  is  gone  into  in  the  county  court,  under  the  9  &  10  Vict.  c.  95,  ss. 
98,  99,(a)  upon  a  ^judgment-summons.  And  it  surely  never  r^oog 
could  have  been  intended,  that,  after  a  party  has  undergone  the  ^ 

(a)  The  98th  section  enacts  "that  it  shall  be  lawful  for  any  party  who  has  obtained  any 
UMMQiuJUd  judgment  or  order  in  any  court  held  by  virtne  of  this  act,  or  under  any  act  repealed 
by  this  act,  for  the  payment  of  any  debt  or  damages  or  costs,  to  obtain  a  summons  from  any 
county  court  within  the  limits  of  which  any  other  party  shall  then  dweU  or  cany  on  his  busi- 
ness, such  summons  to  be  in  such  form  as  shall  be  directed  by  the  rules  made  for  regulating  the 
practice  of  the  county  courts  as  herein  provided,  and  to  be  served  personally  upon  the  person  to 
whom  it  is  directed,  requiring  him  to  appear  at  such  time  as  shall  be  directed  by  the  said  rules, 
to  answer  such  things  as  are  named  in  such  summons ;  and,  if  he  shall  appear  in  pursuance  of 
foeb  summons,  he  may  be  examined  upon  oath  touching  his  estate  and  effects,  and  the  manner 
and  circumstances  under  which  he  contracted  the  debt  or  incurred  the  damages  or  liability  which 
If  the  subject  of  the  action  in  which  judgment  has  been  obtained  against  him,  and  as  to  the 
means  and  expectation  he  then  had,  and  as  to  the  property  and  metfns  he  ttiU  hath,  of  dis* 
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examination  provided  by  the  former  act,  he  should  be  again  submitted 
to  the  same  ordeal  under  the  latter.  To  give  the  county  court  juris- 
diction to  issue  a  judgment-summons,  there  must  be  a  subsisting  judg- 
ment upon  which  the  defendant  is  liable.  The  county  court  judge 
cannot  assume  to  himself  jurisdiction  by  finding  facts  to  give  it: 
Thompson  v.  Ingham,  19  Law  Journ.,  N.  S.,  Q.  B.  189.  [Williams, 
J. — One  cannot  see  very  clearly  why  the  discharge  from  the  insolvent 
*<^ft71  ^6^^^^^®  *court  should  prevent  the  county  court  judge  from  pun- 
-'  ishing  the  party  for  his  contempt.]  The  79th  section  of  the  1 
&  2  Vict.  c.  110  extends  the  discharge  to  process  of  contempt.  [Wil- 
liams, J. — ^For  non-payment  of  money.  Jervis,  C.  J. — The  difficulty 
is,  as  to  the  meaning  of  the  words  <<  any  unsatisfied  judgment  or  order," 
in  the  9  &  10  Vict.  c.  95,  s.  98.]  «  Unsatisfied"  cannot  mean  «  unpaid ;" 
but  unsatisfied  by  execution,— one  from  which  the  party  is  not  by  law 
exonerated. 

Mugh  Hill^  control. — The  true  meaning  of  the  words  «  any  unsatisfied 
judgment,"  in  the  98th  section  of  the  9  &  10  Vict.  c.  95,  is,  a  debt 
secured  by  a  judgment  which  has  not  been  satisfied  or  extinguished. 
The  discharge  under  the  insolvent  debtors  act  clearly  does  not  extin- 
guish a  debt  so  secured.  The  object  of  the  section  is  not  to  procure 
satisfaction  of  the  debt,  but  to  punish  fraud.  Tho  statute  is  penal  in 
this  respect :  see  the  judgment  of  Wildb,  0.  J.,  in  Ex  parte  Kinning, 
5  C.  B.  607,  522  (E.  0.  L.  R.  vol.  67).  That  a  discharge  under  the 
insolvent  debtors  act  is  not  an  extinguishment  of  the  debt,  is  manifest 
from  the  circumstance  (amongst  others)  of  its  being  required  to  be  ^ 
pleaded :  Bircham  t^.  Greighton,  10  Bingh.  11  (E.  C.  L.  B.  vol.  25),  3 
M.  &  Scott,  345  (E.  C.  L.  R.  vol.  30),  Phillips  v.  Shervill,  6  Q.  B.  944 
(E.  C.  L.  R.  vol.  51),  Ford  v.  Dornford,  8  Q.  B.  583  (E.  C.  L.  B.  vol. 

oborging  the  said  debt  or  damages  or  liability,  and  as  to  the  disposal  be  may  bave  made  of  any 
proper^,"  Ao. 

And  the  99th  section  enacts,  ''that,  if  the  party  so  summoned  shall  not  attend  as  required  by 
such  summons,  and  shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall,  if  attending, 
refuse  to  be  sworn  or  to  disclose  any  of  the  things  aforesaid,  or  if  be  shall  not  make  answer 
touching  the  same  to  the  satisfaction  of  such  judge,  or  if  it  shall  appear  to  such  judge,  either  by 
the  examination  of  the  party,  or  by  any  other  evidence,  that  such  party,  if  a  defendant,  in 
incurring  the  debt  or  liability  which  is  the  subject  of  the  action  in  which  judgment  has  been 
obtained,  has  obtained  credit  from  the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or 
breach  of  trust,  or  has  wilfully  contracted  such  debt  or  liability  without  having  had  at  the  same 
time  a  reasonable  expectation  of  being  able  to  pay  or  discharge  the  same,  or  shall  have  made  or 
caused  to  bo  made  any  gift,  delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed, 
or  concealed  the  some,  with  intent  to  defraud  his  creditors,  or  any  of  them,  or  if  it  shall  appear 
to  the  satisfaction  of  the  judge  of  the  said  court  that  the  party  so  summoned  has  then,  or  has 
had  since  the  judgment  obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt  or 
damages  or  costs  so  recovered  against  him,  either  altogether,  or  by  any  instalment  or  instal- 
ments which  the  court  in  which  the  judgment  was  obtained  shall  have  ordered,  and  if  he  shall 
refuse  or  neglect  to  pay  the  same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pursuant 
to  the  power  hereinafter  provided,  it  shall  be  lawf^il  for  such  judge,  if  he  shall  think  fit,  to  order 
that  any  such  party  may  be  committed  to  the  common  gaol  or  house  of  correction  of  the  oonnty, 
district,  or  place  in  which  the  party  summoned  is  resident,  or  to  any  prison  which  sbaU  be  pro- 
Tided  as  the  prison  of  the  court,  for  any  period  not  exceeding  forty  days." 
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55),  Francis  v.  Dodsworth,  4  C.  B.  202  (E.  C.  L.  R.  vol.  56),  are  also 
authorities  to  show  that  a  discharge  under  the  insolvent  debtors  act 
does  not  extinguish  the  debt.  There  is  no  satisfaction  of  the  judgment, 
BO  long  as  the  debt  remains  unpaid.  [Chesswell,  J. — The  general 
scope  of  the  insolvent  debtors  act,  is,  that,  although,  under  certain 
limitations,  the  party  may  be  punished  for  fraud,  yet  the  discharge 
makes  him  a  new  man.  The  jurisdiction  assumed  here  is  certainly 
opposed  to  the  spirit  of  the  ^insolvent  law.]  It  may  have  been  r^ofio 
thought  right  by  the  legislature  that  such  power  should  under  ^ 
certain  circumstances  be  exercised  by  the  county  court  judges.  The 
103d  section  of  the  9  &;  10  Vict.  o.  95,  expressly  provides  <<  that  no 
imprisonment  under  this  act  shall  in  any  wise  operate  as  satisfaction  or 
extinguishment  of  the  debt  or  other  cause  of  action  on  which  a  judg- 
ment has  been  obtained,  or  protect  the  defendant  from  being  anew 
summoned,  and  imprisoned  for  any  new  fraud  or  other  default  rendering 
him  liable  to  be  iibprisoned  under  this  act,  or  deprive  the  plaintiff  of 
any  right  to  take  out  execution  against  the  goods  and  chattels  of  the 
defendant,  in  the  same  manner  as  if  such  imprisonment  had  not  taken 
place."  And  the  102d  section, — which  applies  to  an  order  made  upon 
a  judgment-summons,  and  which  provides  that  «  no  protection,  order,  or 
certificate  granted  by  any  court  of  bankruptcy,  or  for  the  relief  of  in- 
solvent debtors,  shall  be  available  to  discharge  any  defendant  from  any 
commitment  under  sucfh  last-mentioned  order," — ^puts  a  commitment 
under  these  orders  upon  a  totally  different  footing  from  commitments 
for  any  other  contempts  in  non-payment  of  money. 

JsRYis,  0.  J. — The  point  last  argued  is  one  of  very  great  importance. 
We  must,  therefore,  take  some  little  time  for  deliberation. 

Cw.  adv.  vult 

JsRVis,  C*  J.,  now  delivered  the  judgment  of  the  court : 

Upon  the  trial  of  this  cause  before  me,  one  point,  and  one  point  only, 
was  made  for  the  defendant.  It  was  contended  that  there  was  no  evi- 
dence to  show  that  he  had,  directly  or  indirectly,  interfered  in  obtaining 
or  enforcing  the  warrant.  The  jury  found  a  verdict  for  the  plaintiff; 
and  I  gave  the  defendant  leave  to  enter  a  ^nonsuit,  if  the  court  r^qoo 
should  think  there  was  no  evidence  to  be  left  to  the  jury  upon  ^ 
this  point. 

Upon  considering  the  evidence,  it  appeared  to  the  court  that  the  ver- 
dict ought  not  to  be  disturbed  upon  the  point  made  at  the  trial :  but, 
during  the  argument,  Mr.  Hugh  Mill  suggested,  for  the  first  time,  that, 
consistently  with  the  evidence,  the  defendant  might  have  merely  left 
the  plaint-note  with  the  clerk,  with  directions  to  take  the  necessary 
steps ;  and  that  all  the  irregularity  might  have  been  the  act  of  the 
court,  or  of  the  clerk,  without  the  defendant's  knowledge  or  participa- 
tion. Mr.  Lush  admitted,  that,  under  such  circumstances,  the  defend- 
ant would  not  be  liable  in  trespass,  if  the  court  had  jurisdiction :  but  be 
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urged  that  this  point,  at  most,  could  only  entitle  the  defendant  to  a  new 
trial ;  because,  if  made  at  the  trial,  it  might  have  been  answered  by 
farther  evidence.  He  further  contended  that  the  county  court  judge 
had  no  jurisdiction  to  commit,  after  the  discharge  by  the  insolvent 
court ;  and  so  the  defendant  would  be  liable  in  trespass,  and  the  verdict 
must  stand. 

The  point  thus  raised  is  of  great  importance,  and  is  attended  with 
much  difficulty.  It  depends  upon  the  true  meaning  of  the  word  <<  un- 
satisfied" in  the  stat.  9  &  10  Vict.  c.  95,  s.  98.  Although  the  point 
has  been  raised,  it  has  not  been  expressly  decided,  after  argument  in 
bane.  In  Ex  parte  Pardy,  1  L.  M.  &  P.  16,  the  discharge  by  the  in- 
solvent court  was  after  the  order  for  commitment  by  the  county  court : 
and  my  brother  Erle,  refusing  an  application  for  a  writ  of  habeas  cor- 
pu8y  upon  various  grounds,  <<  inclined  to  think,  that,  taking  the  facts 
as  stated,  the  discharge  by  the  insolvent  court  freed  the  defendant 
from  all  liability  in  respect  of  the  debts  recovered  by  the  judgment  of 
the  county  court."  In  Still  v.  Booth,  1  L.  M.  &  P.  440,  the  order  for 
♦^QOi  P^T™®^^  ^^^  commitment  was  '''made  by  the  county  court  after 
-^  the  defendant  had  been  discharged  by  the  insolvent  court ;  and 
upon  this  ground  my  brother  Coleridge,  at  chambers,  discharged  the 
defendant :  whereas,  in  the  same  case,  an  application  having  been  made 
to  set  aside  a  writ  of  prohibition  issued  from  the  petty-bag  office,  my 
brother  Wiohtman  observed  that  he  did  not  see  that  there  was  in  point 
of  fact  any  defect  of  jurisdiction  at  all,  but  at  most  an  erroneous  exer- 
cise of  his  powers  by  the  county  court  judge,  which  would  perhaps 
entitle  the  defendant  to  be  discharged  from  the  imprisonment. 

In  this  state  of  the  law,  unaided  by  authority,  we  must  endeavour 
to  put  a  construction  upon  the  word  « unsatisfied,"  in  connexion 
with  the  words  « judgment  or  order,"  as  used  in  the  98th  section  of 
the  act. 

It  was  contended,  for  the  plaintiflf,  that  it  was,  under  the  circum- 
stances, absurd  to  give  the  insolvent  court  and  the  county  court  a  con- 
current jurisdiction ;  that  it  was  unjust  to  allow  the  county  court  judge 
to  commit  for  the  non-payment  of  a  particular  debt,  a  debtor  whose 
whole  case  had  been  considered  by  a  competent  tribunal,  and  who  had 
been  discharged;  and  that,  adopting,  to  the  full  extent,  the  rule  so  fre- 
quently referred  to  as  the  golden  rule  by  which  judges  are  to  be  guided 
in  the  construction  of  icts  of  parliament,  we  ought  "  to  look  at  the 
precise  words  of  the  statute,  and  construe  them  in  their  ordinary  sense 
only,  if  such  construction  would  not  lead  to  any  absurdity  or  manifest 
injustice ;  but,  if  it  would,  then  we  ought  so  to  vary  and  modify  the 
words  used,  as  to  avoid  that  which  it  certainly  could  not  have  been  the 
intention  of  the  legislature  should  be  done." 

It  certainly  does  seem  to  be  manifestly  unjust  to  commit  for  the  non« 
payment  of  a  particular  creditor,  a  man  whose  whole  property  is  trans* 


11  COMMON  BENCH.    (2  J.  SCOTT.)  890 

fenred,  by  order  of  a  oompetent  court,  to  an  assignee  for  the  equal 
benefit  of  all  his  creditors.  And  many  may  think  it  absurd  that  a 
*co-ordinate  authority  should  be  given  to  the  insolvent  commis-  r-n^nqi 
fiioners  and  the  judge  of  the  county  court ;  and  that  the  latter  ^ 
should  have  power  to  commit  for  an  act  which  the  commissioner,  with 
the  same  jurisdiction,  may  have  punished  by  his  remand,  or  adjudged 
to  be  venial,  by  an  immediate  and  absolute  discharge, — an  absurdity 
which  is  in  no  respect  diminished  by  the  recent  transfer  of  the  juris- 
diction of  the  insolvent  commissioners,  in  certain  cases,  to  the  judges 
of  the  county  courts.  But  we  cannot  adopt  this  rule,  to  the  full  extent 
to  which  it  is  pressed. 

If  the  precise  words  used  are  plain  and  unambiguous,  in  our  judg- 
ment, we  are  bound  to  construe  them  in  their  ordinary  sense,  even 
though  it  do  lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest 
injustice.  Words  may  be  modified  or  varied,  where  their  import  is 
doubtful  or  obscure.  But  we  assume  the  functions  of  legislators  when 
we  depart  from  the  ordinary  meaning  of  the  precise  words  used,  merely 
because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice 
from  an  adherence  to  their  literal  meaning. 

The  discharge  of  an  insolvent  debtor  does  not,  in  any  view  of  the 
case,  of  necessity  satisfy  the  judgment  or  order,  and  take  away  the 
jurisdiction  of  the  county  court  in  every  instance.  JSx  eoneetsiSj  where 
a  judgment,  if  it  had  been  in  a  superior  court,  might  have  been  enforced 
against  the  person  of  an  insolvent,  the  judge  of  a  county  court  has 
jurisdiction,  under  the  99th  section  of  the  statute  9  &  10  Yict.  c.  95. 
Instances  are  mentioned  in  the  90th  section  of  the  insolvent  act,  1  &  2 
Yict.  c.  110,  in  which  judgments  in  the  superior  courts  may  be  so  en- 
forced. And,  as  each  judgment  or  order  of  the  county  court  may  come 
within  this  class,  the  judge  of  the  county  court  has  jurisdiction  to  issue 
his  summons  to  inquire  into  this  matter ;  and,  having  jurisdiction,  if  he 
make  an  erroneous  order  upon  that  summons,  and  '^'commit  the 
defendant,  the  plaintiff  will  not  be  responsible  in  trespass  for 
the  mistake  of  the  judge. 

But,  independently  of  this  view  of  the  case,  the  judgment  or  order  is 
not  satisfied  by  the  discharge  of  the  insolvent.  The  person  of  the  debtor 
is  protected,  and  the  judgment  or  order  cannot  be  enforced  by  law  upon 
the  debtor's  goods ;  but  the  debt  remains,  and  may  ultimately  be  satis- 
fied, through  the  medium  of  the  insolvent  court,  from  the  present  or  sub- 
asqaently  acquired  property  of  the  debtor. 

To  commit  a  debtor,  under  such  circumstances,  for  non-payment  of  a 
particular  creditor,  and  thus  obtain  indirectly,  by  imprisonment,  what 
cannot  be  had  by  direct  means,  is,  except  under  very  special  circum- 
stances, manifestly  unjust;  but  cases  may  occur,  though  rarely,  in 
whi<&  the  exercise  of  such  a  power  would  be  justified ;  and  it  is  not 
impossible  that  the  legislature  may  have  supposed  that  a  discretion 


[♦392 


892  ABLBT  v.  DALK    T.  T.  1851. 

upon  this  subject  might  safely  be  intrusted  to  gentlemen  who  were  to 
discharge  the  important  duties  of  local  judges. 

But,  without  speculating  upon  the  motives  of  the  legislature,  we  are 
not  at  liberty  to  depart  from  the  plain  meaning  of  the  words  used,  and 
therefore  are  of  opinion  that  the  judge  had  jurisdiction  to  commit  in 
this  case.  There  ought,  therefore,  to  be  a  new  trial ;  but  it  should  be 
on  payment  of  costs,  because  the  point  was  not  made  at  the  trial. 

Rule  absolute  accordingly. 


*898]   *HARRIS  v.  MONTGOMERY  and  Others.    June  12. 

The  plaloUff  declared  in  hU  first  count  on  a  contract  with  the  defendants  to  retain  him  in  their 
service  for  one  year,  at  a  salary  of  200^  per  an  nam,  alleging  for  breach  that  they  improperly 
dismissed  him  before  the  end  of  the  year ;  and  in  a  second  connt,  for  work  and  labour. 

The  particulars  of  demand  were  as  follows : — **  This  action  is  bronght  to  recoTcr  one  year's 
salary,  from,  Ac,  to,  Ac,  at  the  rate  of  2002.  per  annum,  or  damages  for  the  dismissal  of  the 
plaintiif  before  the  end  of  such  year  :*' — 

Held,  that  evidence  of  services  wtually  rendsred,  was  admissible  under  this  particular,— upon 
failure  to  prove  the  special  contract 

This  was  an  action  of  assumpsit.  The  first  count  was  upon  a  special 
contract  by  the  defendants,  being  traders  and  distillers,  to  retain  the 
plaintiff  in  their  service  as  clerk  for  one  whole  year,  at  a  certain 
salary,  to  wit,  200Z.  per  annum ;  alleging  for  breach,  that  the  defend- 
ants had  improperly  dismissed  him  before  the  expiration  of  the  year. 

There  was  also  a  count  for  work  and  labour,  and  the  common  money 
counts,  and  a  count  upon  an  account  stated. 

The  defendants  pleaded,  to  the  whole  declaration,  non  assumpserunt ; 
and,  to  the  second  and  subsequent  counts,  payment. 

The  particulars  of  demand  were  as  follows : — 

<(  This  action  is  brought  to  recover  one  year's  salary,  from  the  1st  of 
June,  1850,  to  the  Ist  of  June,  1851,  at  the  rate  of  2002.  per  annum, 
or  damages  for  the  dismissal  of  the  plaintiff  before  the  end  of  such  year. 
It  is  also  brought  to  recover  the  sum  of  572.  10«.,  for  travelling  and 
other  expenses  paid  for  the  defendants  in  and  about  their  business,  and 
in  and  about  travelling  for  them  in  September,  October,  and  November, 
1850,  and  9«.  6(2.  for  postages,  7«.  6d.  for  a  book,  and  82.  8s.  lOd.  petty 
disbursements.'' 

The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting  in 
London  in  this  term,  when  the  jury  having  found  that  there  was  no 
contract  to  employ  the  plaintiff  *for  a  year,  it  was  objected,  for 
the  defendants,  that  the  plaintiff  was  not  at  liberty,  upon  the 
particulars  as  framed,  to  go  into  evidence  of  a  demand  for  work  done. 

The  learned  judge  overruled  the  objection,  and  the  jury  returned  a 
verdict  for  the  plaintiff,  with  1502.  damages,  on  the  count  for  work  and 
labour. 
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The  671.  10«.  ^waB  proved  to  hsve  been  paid. 

ByUSy  Serjt.,  pursuant  to  leave  reserved,  now  moved  to  enter  a 
verdict  for  the  defendant,  or  a  nonsuit. — Under  this  particular,  the 
plaintiff  was  not  entitled  to  give  any  evidence  of  work  done :  he  could 
only  prove  the  contract  alleged  in  the  first  count.  [Jervis,  G.  J. — Do 
you  mean  to  contend,  that,  if  the  plaintiff  had  proved  a  hiring  for  six 
months  only,  he  could  not  recover  under  these  particulars  ?]  It  is  sub- 
mitted that  he  could  not.  [Maule,  J. — Cannot  a  man  recover  in 
respect  of  services  rendered,  under  a  particular  in  which  he  states  that 
he  seeks  to  recover  for  a  year's  salary  at  a  given  rate  ?  The  plaintiff 
is  not  bound  in  his  particulars  to  reiterate  all  the  claims  in  the  declara- 
tion. If  he  tells  the  defendants  popularly  what  the  demand  is,  that  is 
enough.  I  think  this  particular  is  perfectly  good :  it  could  not  mislead 
the  defendants ;  it  tells  them  with  sufficient  clearness  that  the  plaintiff 
seeks  to  be  paid  for  what  he  has  done  for  them.]  The  frame  of  the 
particular  is  such  as  to  be  calculated  to  mislead.  The  defendants  might 
have  paid  money  into  court,  if  they  had  supposed  that  evidence  in  sup- 
port of  the  count  for  work  and  labour  was  admissible  under  this  par- 
ticular. In  Davenport  v,  Davies,  1  M.  &  W.  570,t  the  particular  stated 
the  cause  of  action  to  be  for  the  amount  of  stakes  deposited  in  the 
defendants'  hands  by  the  plaintiff  and  R.,  and  tvon  by  the  plaintiff  of 
B. :  and  it  was  held  that  the  plaintiff  could  not  recover  the  amount 
of  his  own  stake,  on  proof  ^that  he  had  redemanded  it  from  the 
defendant  before  it  was  paid  over.  [Jbrvis,  C.  J. — There,  the 
parties  came  prepared  to  try  a  totally  different  question.]  In  Law  v. 
Thompson,  15  Law  Journ.,  N.  S.,  Ezch.  384,  the  plaintiff  in  his  parti- 
culars of  demand  stated  his  claim  to  be  for  450Z.  for  his  services  as 
clerk  to  the  defendants,  after  the  rate  of  2002.  per  annum :  and  it  was 
held  that  he  was  not  entitled  to  prove  a  contract  to  be  paid  a  commission 
on  the  amount  of  business  done  by  the  defendant.  And  Aldersok,  B., 
said :  <<  The  plaintiff  begins  by  making  a  general  demand  of  4507. ;  he 
is  then  ordered  to  deliver  a  fresh  particular,  and  he  then  says  he  claims 
« after  the  rate  of  2002.  per  annum.'  Most  people  would  say  he  was 
claiming  a  salary  under  these  particulars,  and  accordingly  the  defendant 
comes  prepared  to  prove  that  there  never  was  any  bargain  about  a 
salary.  But,  if  the  plaintiff,  under  these  particulars,  may  prove  that  a 
commission  is  due  to  him,  the  defendant  would  have  to  produce  very 
different  evidence  in  answer  to  such  a  claim.  Unless  the  object  of 
particulars  be  to  deceive  a  defendant,  the  present  particulars  are  insuf- 
ficient." [Maulb,  J. — There,  the  plaintiff  sought  to  set  up  at  the  trial 
a  claim  to  a  per  centage  on  the  amount  of  business  done,  which  was 
quite  a  different  thing  from  the  claim  in  the  particulars.  It  may  be 
that  the  defendant  would  have  been  prepared  to  answer  the  new  claim, 
if  he  had  had  notice  of  it.]  So,  here,  if  the  defendants  had  been  told 
by  the  particulars,  that  the  plaintiff  claimed  to  be  paid  for  work  per- 
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formed,  they  might  have  been  prepared  with  evidence  to  robot  the 
daim,  or  they  might  have  protected  themselves  by  paying  money 
into  court.  [Maule,  J. — The  plaintiff  does  in  effect  tell  the  defendants 
so :  he  says  he  claims  salary.]  There  is  a  demand  in  the  declaration 
*&961  ^^  ^^^^^  ^^®  particulars  are  precisely  ^applicable :  and  in  that 
^  respect  the  case  is  stronger  than  Law  v.  Thompson. 

J£RVIS,  C.  J. — ^I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  If  the  correct  test  in  these  cases  were,  to  look  at  the  particulars 
and  consider  whether  they  are  calculated  to  mislead  a  person  who  knows 
nothing  whatever  about  the  matter,  it  might  be  true  that  a  particular 
framed  like  this  would  be  open  to  objection.  But  that  is  not  the  test : 
it  is,  whether  they  are  so  framed  as  to  be  calculated,  and  likely,  to  mis« 
lead  a  person  who  has  some  knowledge  of  the  matter  referred  to.  Unless, 
therefore,  it  is  shown  that  the  defendants  have  been  misled,  or  that  the 
case  set  up  is  so  totally  at  variance  with  that  stated  in  the  particulars, 
that  there  is  reasonable  ground  for  supposing  that  they  might  have  been 
misled,  I  see  no  ground  for  the  rule.  The  plaintiff  states  in  general 
terms  that  he  seeks  to  recover  one  year*s  salary.  It  does  not  seem  to 
me  that  that  was  at  all  calculated  to  mislead  the  defendants.  These 
particulars  are  not  to  be  scanned  with  the  same  strictness  of  criticism 
as  if  we  were  dealing  with  a  special  demurrer. 

Maulb,  J. — I  am  of  the  same  opinion.  These  particulars  were  clearly 
not  of  a  nature  to  mislead  the  defendant.  The  plaintiff  complains  in 
one  count  that  he  has  been  improperly  dismissed  by  the  defendants,  and 
in  another  that  the  defendants  are  indebted  to  him  for  work  and  labour. 
In  asking  for  particulars,  the  defendants  ask  to  be  furnished  with  a 
precise  and  untechnical  statement  of  what  it  is  that  the  plaintiff  claims. 
The  plaintiff  says, — «« I  desire  to  be  paid  one  year's  salary,  from  the  1st 
of  June,  1850,  to  the  1st  of  June,  1851,  at  the  rate  of  2002.  per  annum, 
or  damages  for  my  dismissal  before  the  end  of  such  year."  He  puts  his 
claim  in  the  ^alternative, — ^a  year's  salary  (which  of  course  com- 
prehends payment  for  a  portion  of  that  time),  or  damages  for 
dismissal.  <<  Salary  "  may  comprehend,  it  is  true,  money  due  for  work 
which  has  not  been  done  ;  but  it  also  comprehends  money  due  for  work 
which  has  actually  been  done.  If  these  particulars  did  not  in  fact  con- 
vey sufficient  information  to  the  defendants  as  to  the  claim  they  had  to 
meet,  they  might  have  called  upon  the  plaintiff  for  further  and  better 
particulars :  and,  if  the  judge  had  thought  right,  he  would  then  have 
directed  the  plaintiff  to  state  his  claim  with  more  particularity,  showing 
whether  he  intended  to  rely  on  any  express  contract  for  salary  at  200L 
per  annum,  or  for  the  value  of  services  actually  rendered,  or  for  both. 
Such  amended  particulars  would  not,  I  think,  have  been  contradictory, 
but  merely  explanatory  of  those  already  delivered.  It  is  not  suggested 
that  the  defendants  have  been  misled :  and  it  seems  to  me  that  these 
particulars  are  free  from  all  objection;  for,  they  state  that  which  pro« 
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perlj  lets  in  all  the  evidence  which  was  given.  In  order  to  sustain  my 
Brother  Bi/le»*8  argument,  it  must  be  contended  that  a  claim  for  work 
done  cannot  be  included  in  a  claim  for  salary  at  a  given  rate  per 
annum. 

Oresswbll,  J. — I  incline  to  think  that  the  particulars  of  demand 
delivered  in  this  case,  though  not  very  clearly  expressed,  are  yet  suflS- 
cient  to  justify  the  evidence  which  was  admitted.  The  plaintiff  claims 
for  one  year's  salary,  at  the  rate  of  2002.  per  annum ;  or,  if  not  entitled 
to  salary  for  the  whole  year,  so  much  as  he  should  be  found  entitled  to, 
at  that  rate  per  annum.  I  think  that  clearly  entitled  him  to  go  into 
evidence  of  a  qtULfaum  meruit  upon  the  count  for  work  and  labour. 

Talfourd,  J.,  concurred.  Rule  refused. 


A  biU  of  partioaUura  need  not  be  m  special  as 
ftflonnt  on  aspecUl  oontnot;  it  is  nifBlciently 
definite  if  it  apprise  the  other  side  of  the  evi- 
dence that  i«  to  be  offered,  so  that  he  cannot 
mistake  aa  to  his  preparation  to  resist  the  claim : 
Smith  V.  Hiolu»  b  Wend.  61 ;  Chesapeake  Canal 
Co.  o.  Knapp,  9  Peters,  641;  M'Nair  v.  Qilbert^ 
3  WendeU,  348 ;  Brown  v.  Williams,  4  Wendell, 
360;  Bonaey  v.  Seely,  2  Ibid.  481;  Norria  v. 
Badger,  6  Cowen,  449;  Edwards  v.  Ford,  2 
Bailey,  481.  If  a  bill  of  particulars  is  not  cal- 
oalated  to  mislead,  it  will  be  deemed  sufficient : 
TIUow  o.  Hatehinson,  3  Oreen,  178.  On  the 
trial  a  party  cannot  object  to  the  generality  of 
a  bill  of  particulars,  if  it  includes  the  cause  of 
■etion  or  matter  of  defence ;  farther  partieulars 
ihoold  be  applied  for :  Barnes  v,  Henshaw,  21 
Wendell,  426.  A  variance  of  a  year  as  to  the 
time  of  a  sale,  between  the  bill  of  particulars 
and  the  eTidenoe  on  the  Mai,  is  not  material : 
Dunean  «.  Bay,  19  Wendell,  603. 

A  clause  in  a  bill  stating  that  the  defendant 
had  received  ''divers  other  sums  of  money  of 
diTtrs  perwnt"  is  too  general :  Whittle  v. 
Vanch,  2  Pennington,  636.  So  a  bill  stating 
that  the  action  is  for  bank  notes,  specifying 
the  denomination  of  part  of  them  and  describe 
isg  the  rest  as  "  bank  bills  current  in  the  com- 
monwealth amounting  to  $500,"  and  for  "two 
cheeks  on  Boston  banks  amounting  to  $260," 
ia  wboUy  insufficient:  Babcock  «.  Thompson, 
3  Pickering,  449.  Entries  of  Cath,  not  specify- 
bg  whether  lent  to,  paid  out  for,  Ac,  will  not 


satisfy  an  order  for  a  biU :  Stanley  v.  Millard, 
4  HiU,  60.  "That  defendant  was,  before  % 
particular  day  mentioned,  indebted  to  the  plain- 
tiff in  $8000  for  money  before  that  time  loaned" 
is  not  sufficient:  Socia  «.  Planters'  Bank,  3 
Howard,  Miss.  46.  Under  a  general  charge  of 
cash  to  a  certain  amount  the  defendant  will  not 
be  allowed  to  prove  that,  in  the  capacity  of 
exeeator,  he  had  overpaid  the  plaintiff  a  legaey 
left  him  by  the  defendant's  testator :  Harding 
V.  Oriffin,  7  Blackford,  462.  So  a  bill  in  the 
words  "  balance  due  on  settlement" — **  money 
received  at  New  Orleans  on  account  of  the 
plaintiff"  without  specifying  the  date:  Wet- 
more  V.  Jennys,  1  Barbour,  53.  So  "to  bill 
for  cutting  and  hauling  logs  on  Brassna  in  the 
winter  of  1841  and  1842 :"  Parker  v,  Bmery,  28 
Maine,  492. 

The  plaintiff's  agent  gave  verbal  directions 
to  the  defendant  to  purchase  stock,  and  gave 
his  own  note  endorsed  by  his  principal  to  the 
defendant,  and  subsequently  deposited  a  bond  of 
a  third  person  to  his  principal.  The  bond  was 
paid  to  defendant.  The  principal,  aUeging  that 
defendant  never  had  bought  the  stock,  brought 
an  action  for  money  had  and  received :  it  was 
held  that  a  bill  of  particulars,  stating  the  claim 
to  be  for  the  balance  collected  on  the  bond,  was 
insufficient,  for  the  bill  should  disclose  the  gist 
of  the  action,  which  in  this  case  was  the  failure 
of  the  consideration  of  the  note :  OUpin  «i» 
Howell,  6  Barr,  41. 
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^-QgT  *MARSHALLt>.  The  YORK,  NEWCASTLE,  and  BERWICK 
^^^i  RAILWAY  COMPANY.    June  16. 

Upon  diioharging  a  rale  nUi  for  an  attachment  against  a  witness  for  disobedience  to  a  $ubp€gha, 
a  copy  of  which  had  been  tendered  to  him  enclosed  in  an  enTelope,  the  court  refused  to 
allow  the  costs  of  showing  cause,  though  the  witness  swore  that  the  original  writ  of  tubpcma 
was  not  shown,  or  the  nature  of  the  document  explained,  to  him  at  the  time  of  the  alleged 
serrioe, — there  appearing  to  have  been  some  ''  approximation"  to  the  offenee  imputed  to  the 
witness. 

DENMANy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  an 
attachment  against  Adolphus  Frederick  Charles  William  Stewart  Vane, 
Esq.,  commonly  called  Lord  Adolphus  Vane,  for  disobedience  to  a  suih 
pcena  served  upon  him  in  the  above  cause. 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that  the 
deponent,  Joseph  Oakes,  did,  on  the  8th  of  May,  instant,  personally 
serve  Lord  Adolphus  Vane,  in  Park  Lane,  with  the  suipoena  ad  testifr 
eandum  thereunto  annexed,  by  delivering  to  and  leaving  with  him  a 
true  copy  of  such  subpoena^  and  at  the  same  time  showing  him  the  said 
original  subpoena  thereunto  annexed,  and  tendering  to  him  the  sum  of 
Is. :  that  the  deponent  <<  effected  the  service  of  the  aforesaid  subpoena 
upon  the  said  Lord  Adolphus  Vane  on  Thursday,  the  8th  of  May,  instant, 
just  before  7  o'clock  in  the  evening  of  that  day,  in  the  manner  follow- 
ing, viz.,  that,  as  his  lordship  drove  up  to  the  door  of  his  father's  house 
in  Park  Lane,  in  his  cabriolet,  on  his  getting  out,  he,  this  deponent, 
said  to  him,  «You  are  Lord  Adolphus  Vane,'  to  which  he  replied,  <I 
am ;  what  of  that  ?'  This  deponent  said,  <  I  have  got  a  subpoena  for  you 
to  attend  at  Westminster  Hall  in  a  cause  of  Marshall  against  the  rail- 
way company,  for  the  loss  of  his  portmanteau;'  on  which  his  lordship 
said,  <You  may  be  damned;  I  shall  not  attend;'  that  he,  this  depo- 
nent, replied,  <  Here  is  the  copy,'  offering  to  give  it  him,  with  1«.,  but 
which  his  lordship  refused  to  take  in  his  hand ;  and  that  thereupon  he, 
this  deponent,  put  the  said  copy  upon  his  lordship's  arm,  with  the  shil- 
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ling,  and  *at  the  same  time  showed  to  the  said  Lord  Adolphus 


Vane  the  original  suhpoena^  and  informed  his  lordship  that  it  was 
the  original  subpoena,  and  he  was  thereby  required  to  attend  at  the  Court 
of  Common  Fleas,  at  Westminster,  on  Wednesday  next,  in  a  cause 
of  Marshall  t;.  the  York,  Newcastle,  and  Berwick  Railway  Company ; 
to  which  his  lordship  replied,  <  Damn  you,  the  court,  and  all  of  you :' 
and  that  the  deponent  left  the  said  copy  subpoena  so  served  upon  the 
said  Lord  Adolphus  Vane  as  aforesaid,  and  came  away." 

There  was  also  an  affidavit  of  Marshall's  attorney,  in  which  the  de- 
ponent stated,  that,  on  the  8th  of  July,  1850,  he  received  from  Lord 
Adolphus  Vane  a  letter  as  follows : — <<  I  informed  Marshall  it  was  no 
use  my  attending  on  the  trial  in  the  action  v.  the  York  and  Newcastle 
Railway  Company,  as  I  could  give  no  evidence  with  regard  to  the  trunk 
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lost,  never  having  Been  it.  The  only  fact  in  my  knowledge  connected 
irith  it,  was,  that  he  had  one.  It  would  be  of  no  use,  therefore,  your 
calling  on  me  x"  that,  on  the  12th  of  May,  1851,  he  wrote  and  sent  a 
letter  to  Lord  Adolphus  Vane,  as  follows : — «« We  beg  to  inform  your 
lordship  that  the  cause  of  your  late  valet,  Peter  Marshall,  against  the 
York  and  Newcastle  Railway  Company,  will  come  on  on  Wednesday 
next,  and  it  is  most  likely  to  be  first  in  the  list.  You  will  have,  pur- 
suant to  the  iubpcma  served  upon  you,  to  be  at  Westminster  Hall  by 
half-past  9  o'clock  in  the  morning.  In  the  event  of  your  lordship  not 
attending,  you  will  be  liable  to  an  attachment  for  contempt  of  court, 
or  such  other  remedy  as  the  plaintiff  can  enforce:''  that,  in  answer  to 
this  letter,  the  deponent  received  from  Lord  Adolphus  Vane  a  letter,  as 
follows : — « In  answer  to  your  letter,  I  beg  to  inform  you  no  subpoma 
was  served  on  me  personally, — secondly,  I  know  nothing  of  the  case, 
having  been  applied  to  last  year,  and  having  refused  on  the  same  grounds, 
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— thirdly,  as  to  character  to  '^'Marshall  as  a  servant,  my  testi- 
mony would  be  much  more  damaging  than  beneficial :"  and  that, 
in  answer  to  that  letter,  the  deponent  wrote  and  put  into  the  post  just 
before  half-past  5  o'clock  of  the  18th  of  May,  a  letter,  as  follows : — 
<<  We  are  sorry  to  inconvenience  you ;  but  we  cannot  do  without  your 
lordship ;  and  we  again  repeat  you  must  attend,  at  half-past  9  o'clock 
to-morrow  morning,  at  the  Court  of  Common  Pleas,  Westminster." 
The  affidavit  further  stated,  that  Lord  Adolphus  Vane  was  a  material 
witness,  and  deponent  was  advised  by  counsel,  and  believed,  that  the 
plaintiff  could  not  safely  proceed  to  trial  in  his  absence ;  and  that,  on 
the  14th  of  May,  before  the  jury  were  sworn,  his  lordship  having  been 
duly  called  upon  his  md^poma,  and  not  appearing,  the  deponent,  under 
the  advice  of  counsel,  withdrew  the  record. 

Peacock  and  Manisty  now  showed  cause. — They  produced  an  affidavit 
of  Lord  Adolphus  Vane,  and  also  of  his  groom,  and  of  the  porter  at 
Holdemesse  House.  The  affidavit  of  Lord  Adolphus  Vane  stated,  that, 
on  the  8th  of  May  last,  as  the  deponent  stepped  out  of  his  cabriolet  at 
the  door  of  Holdernesse  House,  and  while  proceeding  to  the  door,  he 
was  accosted  by  a  person  whom  he  did  not  then  know,  but  whom  he 
believed  to  be  the  deponent  Joseph  Oakes ;  that  Oakes  inquired  of  the 
deponent  whether  he  was  Lord  Adolphus  Yane,  to  which  the  deponent 
replied  that  he  was,  adding,  <<  What  is  that  to  you?"  or  words  to  that 
effect;  that  Oakes  thereupon  produced  and  presented  to  the  depo- 
nent a  note  or  envelope,  and  at  the  same  time  informed  him  that 
it  related  to  the  action  between  his  late  valet,  Peter  Marshall,  and 
the  railway  company;  that  Oakes  did  not  upon  or  previously  to 
presenting  the  said  note  or  envelope  make  any  observation,  save  as 
aforesaid ;  that  the  deponent  having  sometime  in  the  previous  year  cor- 
responded, on  the  subject  of  such  an  action,  with  Marshall's  attorneys, 
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*40n  *^^^  considering  that  the  matter,  bo  far  as  concerned  him,  the 
-'  deponent,  had  then  ended,  and  not  wishing  to  be  troubled  with 
any  further  correspondence  upon  the  subject,  he  refused  to  receive,  and 
did  not  receive,  the  said  note  or  envelope,  when  so  presented  to  him, 
but,  as  the  door  had  in  the  mean  time  been  opened  by  the  hall  porter, 
the  deponent,  after  informing  Oakes  that  he  declined  to  have  anything 
to  do  with  the  matter,  proceeded  to  enter  the  house,  and,  as  he  was  so 
entering,  Oakes  did  place,  or  attempt  to  place,  upon  the  deponent's 
arm  the  said  note  or  envelope,  and  that  the  same  thereupon  fell  to  the 
ground,  and  the  deponent  passed  into  the  house  without  having  received 
the  said  note  or  envelope,  and  withtmt  possessing  any  knowledge  of  the 
contents  thereof y  save  as  aforesaid;  that  the  deponent  positively  denied 
that  Oakes  did  at  that  time,  or  at  any  other  time,  show  him  any  original 
sttbpcena,  or  any  docimient  whatever  other  than  the  said  note  or  enve- 
lope ;  nor  did  Oakes  mention  or  refer  to  any  original  subpomay  or  inform 
the  deponent  that  the  document  so  presented  by  him  was,  or  that  it 
contained,  a  copy  of  a  snbpcmay  or  that  he  was  thereby  required  to 
attend  at  the  Court  of  Common  Pleas  at  Westminster  on  Wednesday 
then  next,  or  at  any  other  time;  that  the  deponent  also  positively 
denied,  that,  during  the  said  interview,  or  at  any  time,  he,  the  deponent, 
said  to  Oakes  that  he  would  not  attend  as  a  witness  in  the  said  cause ; 
that  he  further  positively  denied  that  he  said  to  Oakes,  either  upon  the 
occasion  in  question,  or  at  any  time,  <<  Damn  you,  the  court,  and  all  of 
you,"  or  that  he  made  use  of  any  words  or  expressions  referring  either 
contemptuously  or  otherwise  to  the  court,  or  the  process  or  authority 
thereof;  that  Oakes  did  not,  upon  the  occasion  in  question,  or  at  any 
time,  produce  or  show  to  the  deponent  any  copy  of  a  subpoena^  or  any 
shilling,  or  state  that  he  had  a  copy  of  a  subpcena^  or  a  shilling,  for  the 
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deponent,  or  make  *any  reference  whatever  either  to  a  suhpoenay 


or  copy  of  a  subpoena^  or  to  any  shilling ;  that,  without  any 
intentional  delay,  and  without  any  procurement  on  his  part,  the 
letter  from  Marshall's  attorneys  to  the  deponent,  dated  the  13th  of 
May,  and  wherein  it  was  stated  that  they  could  not  do  without  the 
deponent,  did  not  reach  his  hands,  or  come  to  his  knowledge,  till  after 
half-past  10  o'clock  on  the  14th ;  that,  when  the  said  note  or  envelope 
was  so  as  aforesaid  presented  to  the  deponent,  he  felt  annoyed  at  being 
troubled  with  any  further  correspondence  on  the  subject  of  Marshall's 
action,  and  that  he  did  hastily  make  use  of  some  offensive  expression 
(the  exact  words  of  which  he  did  not  recollect)  with  reference  to  Oakes ; 
but  the  deponent  denied,  that,  upon  the  occasion  in  question,  he  made 
use  of  any  expression  whatever  of  any  kind  with  reference  to  this  court, 
or  to  any  other  court,  or  to  the  process  of  any  court.  The  groom's 
affidavit  confirmed  the  statement  in  Lord  Adolphus  Yane's  affidavit,  aa 
to  the  nature  of  the  document  which  was  tendered  ta  his  lordship  on 
the  occasion  in  question,  and  also  as  to  the  denial  of  the  unseemly 
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language  imputed  to  him;  and  it  further  stated,  that  the  («note  or 
enyelope"  remained  on  the  ground  after  the  hall  door  was  shut  and  the 
deponent  drove  away.  The  porter's  affidavit  in  like  manner  con- 
firmed Lord  Adolphus  Vane's  statement,  and  negatived  the  use  by 
him  of  any  contemptuous  expressions  respecting  the  court  or  its 
process. 

It  was  submitted  on  the  part  of  Lord  Adolphus  Vane,  that  the  affi- 
davits upon  which  the  rule  was  founded,  were  answered.  [Jbrvis,  G.  J. 
— ^His  lordship  purges  himself  from  the  contemptuous  language  imputed 
to  him :  but  he  does  not  very  precisely  deny  the  service.]  To  found  a 
motion  of  this  nature,  the  swvice  must  be  personal.  [Cbbsswbll,  J. — 
Is  not  the  giving  the  witness  a  copy  enclosed  in  an  envelope  personal 
service  7]  In  Jacob  v.  Hungate,  8  DowL  P.  C.  456,  it  was  held  that  a 
rule  nisi  for  an  '^'attachment  against  a  witness  will  be  discharged 


iinth  cogtSy  if  it  is  denied  that  the  original  was  shown  at  the  time 
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of  the  service.  [Jbbvis,  G.  J. — The  plaintiff  may  have  a  perfect  cause 
of  action  against  the  witness  for  not  attending,  and  yet  the  circum- 
stances may  not  justify  an  attachment  for  contempt.] 

Denman^  in  support  of  the  rule. — A  service  like  this,  where  the 
party  improperly  declines  to  receive  the  process,  or  evades  the  usual 
mode  of  service,  has  repeatedly  been  held  equivalent  to  personal  service. 
Nobody  can  doubt,  even  upon  Lord  Adolphus  Vane's  own  affidavit,  that 
he  knew  perfectly  well  what  the  document  tendered  to  him,  and  which 
he  80  uncourteously  rejected,  meant.  He  has  not,  it  is  submitted,  even 
purged  himself  from  the  contempt. 

Jbrvis,  G.  J. — To  found  a  motion  for  an  attachment  against  a  witness 
for  disobeying  a  subpomdy  it  must  be  shown  that  he  has  wilfully  abstained 
from  attending  in  pursuance  thereof,  or  that  he  has  in  some  way  treated 
the  process  of  the  court  with  contempt ;  and  it  must  also  appear  that 
the  original  writ  of  stibpcena  was  shown  to  the  party  at  the  time  the 
copy  is  served  upon  him.  Lord  Adolphus  Vane  expressly  denies  that 
the  original  writ  was  ever  shown  to  him,  or  any  allusion  made  to  it. 
That  part  of  the  application,  therefore,  is  answered.  As  to  the  con- 
temptuous expressions  imputed  to  him,  also,  I  think  the  affidavits  upon 
which  the  rule  was  moved,  are  sufficiently  answered.  It  does  not, 
however,  follow,  that,  because  we  think  the  witness  is  absolved  from 
the  charge  of  intentional  disrespect  to  the  process  of  the  court,  he  may 
not  be  liable  to  an  action  for  any  injury  which  the  plaintiff  may  have 
sustained  in  consequence  of  his  non-attendance.  His  affidavit  shows 
that  he  must  have  known  '^'that  he  was  wanted  to  give  evidence.  ri^AM 
The  rule  must  be  discharged.  '- 

Maulb,  J. — ^I  also  think  that  this  rule  must  be  discharged.  This  is 
not  an  application  which  requires  the  court  to  decide  whether  or  not 
Lord  Adolphus  Vane  is  liable  to  make  compensation  to  the  plaintiff  for 
any  loss  he  may  have  sustained  in  consequence  of  the  failure  of  his 
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lordship  to  attend  at  the  trial.  There  is  another  and  more  appropriate 
mode  of  obtaining  compensation  for  that.  Needham  v,  Fraser,  1  C.  B. 
815  (E.  C.  L.  R.  vol.  50),  8  D.  &  L.  190,  is  a  modem  instance  of  that 
in  this  court.  I  mnst  confess  I  think  the  subpcma  was  so  served  here 
as  to  render  this  witness  civillj  responsible.  This  application,  however, 
is  founded  upon  an  imputation  of  conduct  on  the  part  of  Lord  Adolphus 
Vane,  with  reference  to  the  administration  of  justice,  which,  if  satisfac- 
torily made  out,  would  render  him  obnoxious  to  the  penal  process  of 
the  court.  If  this  rule  were  made  absolute,  in  no  stage  of  the  pro- 
ceedings would  the  injury  to  the  plaintiff  be  the  direct  measure  of  the 
punishment  to  be  awarded :  but  the  true  measure  would  be,  the  degree 
of  dfsrespect  shown  to  the  court.  We  do  not  decide  anything  detri- 
mental to  the  right  of  the  plaintiff  to  sue  for  compensation,  when  we 
decline  to  punish  the  party  in  this  way :  all  we  decide,  is,  that  there  is 
nothing  which  calls  upon  us  to  vindicate  the  authority  of  the  court. 
Even  though  the  plaintiff  suffers  no  mischief  at  all,  a  witness  who  defies 
the  power  of  the  law  is  liable  to  punishment.  The  foundation  of  the 
application  is,  a  defiance  or  contempt  of  the  process  of  the  court,  to 
which  all  the  subjects  of  the  realm,  however  high  their  station,  owe 
implicit  obedience.  If  a  party  really  and  honestly  believes  that  he 
*40'il  ^*^  ^^^  ^^^^  ^^^  served,  and  under  that  *belief  abstains  from 
^  attending,  he  is  not  liable  to  an  attachment.  It  seems  to  me 
that  the  substance  of  the  case  as  here  presented  upon  the  affidavits 
upon  the  one  side  and  upon  the  other,  is,  that  Lord  Adolphus  Yane 
was  so  served  as  to  render  him  liable  to  an  action,  but  that  he  believed 
he  was  not  duly  and  personallt/  served,  and  therefore  might,  without 
disrespect  to  the  court,  absent  himself.  Although  I  agree  with  my 
lord  chief  justice  in  thinking  that  this  rule  should  be  discharged,  I 
think  it  ought  to  be  discharged  without  costs ;  for,  it  seems  to  me  that 
there  has  been  a  sufficient  approximation  to  the  offence  imputed  as  to 
disentitle  the  witness  to  the  costs  of  showing  cause  against  the  rule. 

Ckesswell,  J. — I  also  think  this  rule  should  be  discharged  without 
costs.  Lord  Adolphus  Vane  has  by  his  affidavit  cleared  himself  from 
the  imputation  of  intentional  contempt  of  the  process  of  the  court, 
however  he  may  have  exposed  himself  to  an  action  for  any  damage  the 
plaintiff  may  have  sustained  by  his  refusal  to  attend  as  a  witness. 

Talfourd,  J. — ^I  am  of  the  same  opinion.  To  ground  an  attachment 
for  disobedience  of  a  svipoBna^  it  is  clear  that  the  original  writ  must 
have  been  shown  at  the  time  of  the  service.  Whether  that  was  done 
here  is  at  least  doubtful :  and  on  that  ground  I  think  the  motion  fails. 

Rule  discharged,  without  costs. 
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*JANES  V.  WHITBREAD  and  Others.    May  29.     [*406 

A  tmcer  assigned  all  hii  properij  and  effeota  to  a  tnistee  for  the  benefit  of  his  ereditors, — the 
tmiM  being  therein  deecribed  thronghont  aa  "James  James,  of,  Ao.,  tailor/'  bat  ezeontlng 
the  ceed  by  his  true  name  of  "James  Janes :" — ^Hold,  that  the  misdesoription  did  not  prerent 
the  poperty  from  passing  to  him. 

An  asB^nment  of  all  a  trader's  effects,  honti  fide  ezeeated,  to  a  trostee  for  the  general  benefit 
of  all  his  ereditora,  is  not  Toid,  either  at  common  law  or  under  the  statote  13  Elis.  c  5,  though 
it  eonukins  a  clause  empowering  the  trustee  to  employ  the  grantor,  "or  any  other  person  or 
personi,  in  itinding  up  the  affain  of  the  grantor,  and  in  collecting  and  getting  in  his  estate 
and  effeots  thereby  assigned,  and  «»  carrying  on  hie  trade,  if  thought  expedient  hg  Am"— if 
(distinguishing  it  from  the  deed  in  Owen  v.  Body,  5  A.  A  E.  28,  6  N.  A  M.  448)  it  appears 
from  th9  whole  scope  of  the  deed,  that  the  carrying  on  the  trade  was  merely  subsidiary  to 
the  general  purpose  of  sale  and  distribution. 

Where  a  new  trial  of  an  interpleader  i§eue  is  rendered  necessary  by  the  miscarriage  of  the  jury,  the 
general  nile  as  to  costs  prevails :  aliter,  where  by  the  miscondact  of  the  party. 

This  was  a  feigned  issue  under  an  order  made  by  Wighiman,  J.,  at 
chambers,  under  the  interpleader  act,  by  which  the  question  to  be  tried, 
was,  whether  certain  goods  which  had  been  seized  by  the  sheri£f  of 
Bedfordshire  under  an  execution  at  the  suit  of  the  defendants  against 
one  James  Ellis,  were  at  the  time  of  such  seizure  the  property  of  the 
plaintiff,  who  claimed  them  under  an  assignment  from  Ellis. 

The  cause  was  tried  before  Maulb,  J.,  at  the  second  sitting  in  Middle- 
sex in  Easter  term  last.  The  facts  were  as  follows : — An  action  having 
been  brought  against  Ellis  at  the  suit  of  Whitbread  &  Co.,  Ellis,  on 
the  10th  of  February  last,  with  a  view  to  defeat  their  execution,  exe- 
cuted to  the  plaintiff  an  indenture  of  assignment  of  all  his  property 
for  the  benefit  of  his  creditors.  That  indenture  purported  to  be  made 
between  James  Ellis,  of  the  first  part,  the  plaintiff, — therein  described 
as  James  James,  of  No.  76,  Westmoreland  Place,  City  Bead,  tailor,— 
as  trustee  for  himself  and  the  rest  of  the  creditors  of  James  Ellis,  of 
the  second  part,  and  the  several  other  persons  whose  names  and  seals 
were  thereunto  subscribed  and  set,  being  respectively  creditors  of 
the  said  James  Ellis,  of  the  third  part.  It  recited  that  James  Ellis, 
*being  indebted  to  the  parties  thereto  of  the  second  and  third  r^^Afyr 
parts,  in  the  several  sums  set  opposite  to  their  respective  names  *- 
in  the  schedule  thereto,  which  he  was  unable  to  pay  in  full,  had  there- 
fore proposed  and  agreed  to  assign  all  his  estate  and  effects  unto  the 
said  <<  James  James,"  as  trustee  for  the  benefit  of  his  creditors,  as 
thereinafter  mentioned ;  and  witnessed,  that,  in  pursuance  of  the  said 
agreement,  he,  the  said  James  Ellis,  by  those  presents  sold,  assigned, 
&o.,  to  the  said  James  James,  all  the  stock  in  trade,  goods,  wares,  mer* 
chandise,  furniture,  fixtures,  &c.,  and  all  other  the  personal  estate  and 
effects  of  him  the  said  James  Ellis  in  possession  or  reversion,  &c.,  to 
have  and  to  hold  unto  the  said  James  James,  his  executors,  &c.,  abso* 
lutely,  upon  trust  to  collect  and  receive,  sell,  and  dispose  of  the  said 
thereby  assigned  premises,  and  every  part  thereof,  either  by  public  sale 
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or  by  private  contract,  and  in  one  or  more  lot  or  lots,  with  liberty  to 
give  any  credit  for  the  same,  or  to  take  any  security  for  the  purchase- 
money,  or  any  part  thereof,  as  to  the  said  trustee,  his  executors  or 
administrators,  should  seem  proper ;  and  upon  trust  out  of  the  moneys 
to  be  received  by  virtue  of  the  said  indenture,  to  pay  all  the  costs  and 
expenses  of  preparing  and  executing  the  same  indenture,  &c.,  and,  in 
the  next  place,  to  pay,  retain,  and  satisfy,  rateably  and  proporticnably, 
and  without  any  preference  or  priority,  to  himself,  the  said  James 
James,  and  his  partners,  and  the  other  persons  parties  thereto  of  the 
third  part,  the  several  debts  or  sums  set  opposite  to  their  respective 
names  in  the  said  schedule  thereto,  subject  to  the  covenants  therein- 
after contained  for  verifying  the  amounts  thereof,  and  to  pay  the 
residue,  if  any,  of  the  said  moneys  unto  the  said  James  Ellis,  his  exe- 
cutors, &c.  Then  came  the  following  proviso: — "Provided  always, 
that  it  shall  be  lawful  for  the  said  trustee  to  make  to  the  said  James 
Ellis  such  allowance,  or  retain  to  him  such  part  of  his  household  furni- 
♦4.0R1  ^^®  ^^  effects,  not  *exceeding  the  value  of  20Z.,  as  he  may  deem 
-'  expedient ;  and  also  to  employ  the  said  James  Ellis,  or  any  other 
person  or  persons,  in  winding  up  the  affairs  of  him,  the  said  James 
Mlis,  and  in  collecting  and  getting  in  hie  estate  and  effects  hereby 
assigned^  and  in  carrying  on  his  trade^{a)  if  thought  expedient  by  him; 
and  to  allow  to  the  said  James  Ellis,  or  any  other  person  or  persons  so 
employed  as  aforesaid,  out  of  the  said  trust  estate,  such  sum  and  sums 
as  to  the  said  trustee  shall  seem  proper."  The  indenture  then  con- 
tained a  power  of  attorney  to  the  trustee  to  sue  for  and  receive  the 
debts,  &c.,  together  with  a  proviso  and  agreement  between  the  parties 
thereto,  that  it  should  be  lawful  for  the  trustee,  at  the  expense  of  the 
said  trust  estate,  to  cause  the  amount  of  any  debt  or  debts  of  any  or 
either  of  the  several  creditors  parties  thereto,  to  be  verified  by  solemn 
declaration,  or  in  such  other  manner  as  to  the  said  trustee  should  seem 
expedient,  and,  in  the  event  of  any  such  creditor  or  creditors  refusing 
or  failing  so  to  verify  his,  her,  or  their  debt  or  debts,  then  that  such 
creditor  or  creditors  so  refusing  or  failing  as  aforesaid  should  lose  all 
benefit,  dividends,  and  advantage  to  be  derived  from  or  otherwise 
claimed  under  the  said  indenture,  anything  therein  contained  to  the 
contrary  notwithstanding ;  and  thereupon  the  said  trustee  was  thereby 
authorized  and  empowered  to  pay  such  last-mentioned  dividends  unto 
the  said  James  Ellis ;  and  the  said  trustee  was  authorized  and  empowered 
to  pay,  or  make  such  arrangements  with  the  creditors  whose  debts  were 
under  202.,  as  he,  the  said  trustee,  might  deem  expedient.  Then  fol- 
lowed a  proviso,  that  any  resolution  signed  by  the  majority  in  number 
and  value  of  the  creditors  parties  thereto,  should  be  binding  on  all  the 
parties  thereto,  and  should  be  effectual  for  the  allowance  and  passing 

(a)  That  of  a  Ucenaed  yiotvaller. 
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of  the  accounts  of  the  said  trustee,  *and  for  discharging  him  r^Af^^ 
firom  the  trusts  thereof,  and  from  all  claims  and  demands  in  '- 
respect  thereof;  and  that  all  questions  relating  to  the  same  should  he 
decided  according  to  the  English  bankrupt  law.  The  indenture  then 
concluded  with  a  release  to  James  Ellis  by  his  creditors  parties  there- 
to, subject  to  a  proviso  that  the  same  should  be  void,  in  case  he  had 
concealed  or  kept  back  any  part  of  his  estate  and  effects  to  the 
value  of  20Z.,  except  the  linen  and  wearing  apparel  of  himself  and  his 
family. 

The  indenture  was  executed  by  the  now  plaintiff,  by  his  true  name 
of  James  Janes,  and  also  by  James  Ellis,  but  not  by  any  others  of  the 
creditors :  and  it  did  not  appear  that  anything  had  been  done  upon  the 
deed, — which  continued  in  the  possession  of  the  attorney  who  drew  it. 

Afi.fa.  at  the  suit  of  Whitbread  &  Co.  was  issued  to  the  sheriff  of 
Bedfordshire  on  the  Sd  of  March,  1851;  on  the  4th,  the  levy  was  made; 
and,  on  the  6th,  the  sheriff  and  Whitbread  &  Go.  had  notice  from  Ellis's 
attorney  th^t  the  goods  seized  under  the  fi,  fa.  were  the  property  of 
«  James  Janes,"  under  an  assignment  executed  by  Ellis  on  the  10th  of 
February  last  for  the  benefit  of  his  creditors,  and  that  the  trustee  had 
accepted  the  trust. 

An  interpleader  summons  was  thereupon  taken  out,  and  in  the  result 
this  issue  was  directed. 

On  the  part  of  the  defendants,  it  was  contended,  on  the  authority  of 
Owen  t;.  Body,  5  Ad.  k  E.  28  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  448  (E. 
C.  L.  R.  vol.  28), — where  it  was  held  that  an  assignment  to  trustees 
for  the  benefit  of  all  creditors  who  may  execute  the  deed,  is  not  valid 
as  against  creditors  who  do  not  execute,  if  it  authorize  the  trustees  to 
carry  on  the  debtor's  trade,  and  contain  such  terms  that  the  creditors 
subscribing  would  become  partners  in  *the  business, — that  this  ^^.^ ^ 
assignment  was  void :  and,  further,  that  the  plaintiff  was  pre-  ^ 
eluded  from  recovering  under  the  deed,  by  reason  of  the  misdescription 
therein. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  indenture 
was  executed  bond  fide  for  the  general  benefit  of  the  creditors  of  Ellis. 
The  jury  having  found  that  it  was  executed  bond  fide  for  the  general 
benefit  of  the  creditors,  his  lordship  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  to  the  defendants  leave  to  move  to  enter  a 
verdict  for  them,  or  a  nonsuit,  if  the  court  should  be  of  opinion  that 
the  conveyance  was  void,  or  that  the  misdescription  of  the  trustee  in 
the  body  thereof  precladed  his  right  to  recover  under  it. 

Montagu  Chambers^  in  Easter  term  last,  accordingly  moved  to  enter 
a  verdict  for  the  defendants,  or  a  nonsuit,  or  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence. — ^The  case  of  Owen 
r.  Body  is  decisive  to  show  that  a  deed  like  this,  which  would  make  all 
the  creditors  who  executed  it  partners  in  carrying  on  the  debtor's  trade, 
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is  void  against  csieditors  who  arc  no  parties  to  it.  It  is  void  by  th« 
common  law,  and  also  by  the  statute  18  Eliz.  c.  5.  [Williams,  J. — ^It 
10  nsoal,  notwithstanding  that  case,  to  insert  such  a  clanse  in  all  deeds 
of  this  sort.]  The  deed  purports  to  convey  the  property  in  question 
to  James  James,  and  not  to  the  plaintiff.  [Jervis,  C.  J. — I  remember 
a  case  where  one  John  Gerrard  executed  a  deed  in  which  he  was  de- 
scribed as  Qerrard  Gerrard :  and  Lord  Tenterdbn  held  it  good,  the 
party  being  estopped  by  his  execution  of  the  deed  from  objecting  to 
the  misdescription.]  The  doctrine  of  estoppel  does  not  apply  with 
regard  to  a  creditor  and  a  third  person.  There  is  no  proof  that 
there  was  any  grantee  at  all.  [Cresswsll,  J. — Suppose,  between  the 
^.^^^  ^drawing  and  the  execution  of  the  deed,  the  party  had  changed 

^  his  name, — which  he  may  do  so  often  as  he  pleases,  provided  no 
fraud  be  intended,(a) — and  he  executed  it  in  his  new  name,  would  that 
be  a  good  execution  ?]  Evidence  of  identity  would  be  required.  In 
Sheppard's  Touchstone,  233,  it  is  said :  «  The  name  of  the  persons  in 
grants  is  set  down  only  to  distinguish  persons,  and  to  make  the  person 
intended  certain;  and  therefore,  howsoever  it  be  most  safe  to  describe 
the  person  by  his  true  and  proper  name  of  baptism,  and  also  by  his 
surname,  and,  if  it  be  a  corporation,  by  the  true  name  whereby  the 
corporation  is  made,  yet  mistakes  in  this  case,  unless  they  be  very 
gross,  will  not  make  void  the  grant.  Nihil  fadt  error  naminia  eum  de 
corpore  constat. .  And  therefore,  if  one  that  is  a  bastard  hath  gotten 
a  name  by  reputation  in  the  place  where  he  doth  live,  or  another  man 
hath  gotten  another  name  by  common  esteem  than  his  own  right  name, 
— Sir  Moyle  Finch's  case,  6  Co.  Rep.  63, — or  is  usually  called  by 
another  name  than  his  true  name  in  the  place  where  he  lives ;  in  these 
.cases  they  may  grant  by  his  name,  and  the  grant  is  good.  And,  if  a 
man  be  baptized  by  one  name,  and  after  be  confirmed  by  another,  some 
have  said  he  may  grant  by  either  of  these  names.  Sed  qucere.  And, 
if  John  at  Stile  grant  by  the  name  of  William  at  Stile,  this  grant 
is  good.  M  sic  de  similUms.  And  these  grants  are  good  especially, 
when  there  is  some  other  addition  to  make  it  more  certain ;  as,  when  a 
duke,  marquis,  earl,  or  bishop,  grant  by  their  names  of  honour  or 
dignity,  and  grant  without  any  name,  or  with  a  false  name,  of  baptism ; 
as,  when  the  Duke  of  Suffolk,  by  the  name  of  the  Duke  of  Suffolk, 
*4121  "^^^^^^^  ^^7  ™^'^  words,  or  by  the  *name  of  William,  Duke  of 

^  Suffolk,  when  his  name  is  John,  or  the  Bishop  of  Norwicbi 
grant  so ;  these  are  good  grants,  because  there  is  but  one  such  duke, 
and  one  such  bishop,  within  the  kingdom."  [Jervis,  C.  J. — ^And  here 
there  is  but  one  such  tailor,  of  No.  76,  Westmoreland  Place,  City 
Road.]  All  these  instances  are  in  the  cases  of  grantors,  and  torn 
upon  mistakes  in  the  Christian  name.  Again  Sheppard  says,  p.  284, 
— <<  But,  if  an  ordinary  man  grant  by  his  surname  only,  without  any 

(a)  See  DftTiei,  dem.,  Lowndes,  ten.,  2  Soot^  208. 
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name  of  baptism,  or  by  his  name  of  baptism,  without  any  surname  at  all; 
in  these  and  such  like  cases,  for  the  most  part,  the  grant  will  be  void 
for  uncertainty ;  unless  there  be  some  other  matter  in  the  deed  to  help 
it,  or  some  matter  done  ex  post  faeto  to  supply  it."  [Williams,  J. — 
At  page  236,  Sheppard  says :  <<  Regularly,  it  is  requisite  that  the  grantee 
be  named  by  his  names  of  baptism  and  surname,  and  so  it  is  most  safe ; 
and  special  heed  must  be  taken  to  the  name  of  baptism,  for  that  a  man 
cannot  have  two  or  more  names  of  baptism,  as  he  may  of  sumames.(a) 
And  yet,  in  some  cases,  though  the  name  be  mistaken,  the  grant  is  good ; 
as,  if  a  grant  be  to  J.  S.  and  Em  his  wife,  and  her  name  is  Emelin ; 
or  a  grant  is  made  to  Alfred  Fitzjames  by  the  name  of  Etheldred  Fits- 
James ;  or  a  grant  be  to  Robert  Earl  of  Pembroke,  where  his  name  is 
Henry;  or  to  George  Bishop  of  Norwich,  where  his^name  is  John;  or 
a  grant  be  to  a  mayor  and  commonalty,  or  a  dean  and  chapter,  and  mayor 
or  dean  is  not  named  by  his  proper  name ;  or  a  grant  be  to  J.  S.,  wife 
of  W.  S.,(6)  where  she  is  sole ;  all  these  and  such  like  grants  are  good; 
for,  in  this  case,  the  rule  doth  hold,  utile  per  inutile  non  vitiatur.*'"] 

It  was  also  suggested  that  one  of  the  jurymen  had  misconducted 
himself;  and  the  case  of  Manley  v.  Shaw,  1  C.  &;  Marsh.  861  (E.  C.  L. 
R.  vol.  41),  "^was  cited :  the  rule,  however,  upon  this  point,  was 


not  pressed. 


[*418 


Jeryis,  C.  J. — As  to  the  misdescription  of  the  plaintiff  in  the  deed, 
the  court  entertains  no  doubt.  The  grantee  is  described  throughout 
the  deed  as  "James  James,"  as  of  a  certain  place,  and  of  a  certain 
calling;  and  he  executes  it  by  his  true  name  of  «  James  Janes."  We 
think  he  is  estopped  from  denying  that  he  entered  into  the  covenants 
in  that  deed.  As  far  as  the  grantee  is  concerned,  the  question  is  one 
of  identity  only :  and  that  is  sufficiently  made  out.  As  to  the  other 
point,  the  case  of  Owen  v.  Body  does  not  seem  to  have  been  much  fol- 
lowed :  but,  in  deference  to  that  case,  we  think  the  rule  may  go. 

Miller^  Serjt.,  and  R.  B.  Miller^  now  showed  cause. — The  rule  was 
obtained  on  two  grounds, — first,  that  inasmuch  as  the  deed  under  which 
the  plaintiff  claimed  contained  a  clause  empowering  the  trustee  to  carry 
on  the  assignor's  trade,  the  assignment  was  void,  upon  the  authority 
of  Owen  V.  Body, — ^secondly,  that  the  verdict  was  against  evidence.  1. 
The  clause  in  question  has  not,  it  is  submitted,  the  effect  of  making  all 
the  creditors  who  become  parties  to  the  deed,  partners  in  the  trade,  as 
is  suggested  on  the  other  side :  it  was  a  provision  inserted  as  auxiliary 
to  the  winding  up  the  affairs ;  it  gave  the  trustee  no  power  which  he 
would  not  have  possessed  independently  of  it.  Upon  this  ground,  the 
case  is  distinguishable  from  Owen  v.  Body.  The  words  of  the  deed  in 
that  case  are  very  much  larger  than  those  of  the  present  deed.  The 
goods  there  were  not  conveyed  to  the  trustees  for  the  mere  purpose  of 
sale  and  distribution :  the  deed  provided  that  the  trustees,  or  the  survivor 

(a)  Oodb.  17;  8  Newn.  38.  (b)  nohtui,  82. 


«18  JANES  V.  WHITBREAD.    T.  T.  1851. 

of  them,  hiB  ezecators,  &c.,  shoald,  so  loBg  as  they  or  he  should  think 
*414.1  ^^  ^^^^  desirable  and  advantageous  so  to  do,  ^continue  and  carry 
-'  on  the  business  of  Marchetti  in  and  upon  the  dwelling-house  and 
premises  of  Marchetti,  in  their  or  his  names  or  name,  or  otherwise;  and 
should  pay  and  apply  the  moneys  to  arise  and  be  produced  by  and  from 
the  ways  and  means  aforesaid^  in  the  first  place  in  and  towards  paying 
the  costs  of  those  presents,  and  carrying  the  trusts  thereof  into  execu- 
tion, and  in  the  next  place  should  retain  and  pay  unto  themselves,  their 
executors,  &c.,  certain  moneys,  and  in  the  next  place  should  pay  and 
satisfy  all  such  sums  of  money  as  in  their  or  his  judgment  should  be 
necessary  to  be  paid,  laid  out,  or  expended  for  rent,  taxes,  wages,  insu- 
rance, or  otherwise  in  the  continuing  and  carrying  on  the  business  of 
Marchetti,  and  in  maintaining  and  keeping  up  the  etoek  in  tradej  ke. 
The  reasons  given  for  the  judgment  are  by  no  means  satisfactory.  Lord 
Denman  says:  <<0n  consideration,  we  think,  that,  upon  the  second 
ground  of  objection,  this  assignment  was  not  good.  The  deed  imposed 
such  terms  as  might  have  constituted  a  partnership  among  the  persons 
executing  it ;  and  there  were  terms  to  which  the  creditors  were  not 
bound  to  submit.  The  assignment,  therefore,  was  invalid."  That 
reasoning  would  invalidate  every  assignment  made  for  the  benefit  of 
creditors :  they  are  never  bound  to  execute  such  a  deed.  Here,  the 
whole  object  of  the  deed  was  the  winding  up  the  concern,  and  the  equal 
distribution  of  the  proceeds  among  all  the  creditors.  2.  The  finding 
of  the  jury, — which  was  clearly  warranted  by  the  evidence,— that  the 
deed  was  executed  bond  fide  for  the  general  benefit  of  the  creditors,  is 
conclusive :  the  deed  is  binding  and  irrevocable,  and  no  longer  voluntary. 
Harland  v.  Sinks,  20  Law  Journ.  N.  S.,  Q.  B.  126,  is  precisely  in  point. 
There,  a  deed  of  assignment  of  a  debtor's  personal  property  to  a  trustee 
*2\  ^1  ^^'  ^^^  benefit  of  all  his  creditors  who  should  execute  or  accede  *to 
-'  the  deed,  was  bond  fide  made  and  executed  by  both  the  debtor  and 
the  trustee,  and  the  property  taken  possession  of  under  it,  and  after- 
wards the  trustee,  by  his  agent,  communicated  the  contents  of  the  deed, 
and  all  that  had  been  done,  to  three  of  the  creditors,  each  of  whom 
expressed  himself  satisfied  with  the  arrangement,  but  neither  they  nor 
any  others  of  the  creditors  signed  the  deed,  or  did  any  act  under  it : 
and  it  was  held,  upon  an  interpleader  issue  between  the  trustee  and  a 
creditor  at  whose  suit  the  property  had  subsequently  been  taken  in 
execution,  that  the  deed  was  valid  and  binding,  and  passed  the  property 
to  the  trustee  as  against  such  execution  creditor,  although  not  one  of 
those  to  whom  the  contents  of  the  deed  had  been  made  known.  [Maulb, 
J. — ^In  that  case  it  was  assumed  that  the  execution  of  the  deed  was  bond 
fide  for  the  purpose  of  equal  distribution  among  the  creditors  of  the 
assignor :  here,  that  is  the  very  matter  in  question.] 

Montagu  Ohambera  and  Honyman  in  support  of  the  rule. — The  deed 
in  question  is  fraudulent  and  void  under  the  statute  18  Eliz.  c.  5,  and 


11  COMMON  BENCH.    (2  J.  SOOTT.)  415 

•Iflo  at  coxninon  law,  and  falls  within  the  second  resolution  in  Twyne's 
CSase,  8  Go.  Rep.  80,  on  the  ground  that  there  is  a  trust  for  the  benefit 
of  the  donor,  and  not  really  for  the  benefit  of  the  parties  for  whose 
benefit  it  is  now  pretended  to  be  set  np.  The  decision  in  Owen  v.  Body 
is  a  perfectly  sound  one ;  though  the  reasons  are  not  giren  at  length, 
they  evidently  proceeded  on  that  ground.  The  present  case  does  not 
substantially  differ  from  Owen  v.  Body,  which  has  been  repeatedly  cited 
without  disapprobation.  Here,  the  deed  gives  the  most  extensive  pow- 
ers to  the  trustee,  to  trade  in  the  usual  manner,  and  to  bind  all  the 
creditors  who  come  in  under  it  to  the  world  as  partners  in  the  trade. 
In  one  ^respect,  this  deed  is  even  stronger  than  that  in  Owen  v.  ri^A-ic' 
Body;  for,  there,  power  was  given  to  the  major  part  of  the  *- 
creditors  to  interpose  at  any  time,  and  prevent  the  trade  from  being 
continued :  here,  there  is  no  such  power.  The  mere  absence  of  fraud 
will  not  prevent  such  a  deed  from  being  void  under  the  statute.  In 
Doe  d.  Otley  v.  Manning,  9  East,  59,  it  was  held  that  a  voluntari/  set- 
tlement of  lands  made  in  consideration  of  natural  love  and  affection^  is 
void  as  against  a  subsequent  purchaser  for  a  valuable  connderationj 
though  with  notice  of  the  prior  settlement  before  all  the  purchase-money 
was  paid  or  the  deeds  executed,  and  though  the  settlor  had  other  property 
at  the  time  of  such  prior  settlement,  and  did  not  appear  to  be  then  in- 
debted, and  there  was  no  fraud  in  fact  in  the  transaction ;  for,  the  law, 
which  is  in  all  cases  the  judge  of  fraud  and  covin  arising  out  of  facts  and 
intents,  infers  fraud  in  this  case,  upon  the  construction  of  the  27  Eliz. 
c.  4.  [JfiRVis,  G.  J. — The  deed  in  Owen  v.  Body  contemplated  the  doing 
of  many  things :  but  there  must  be  some  limit.  The  meaning  of  that 
case,  I  apprehend,  is,  that  the  deed  was  one  which  no  creditor  could  in 
reason  be  expected  to  execute.  Maule,  J. — ^All  deeds  of  this  sort  are 
within  the  lett-er  of  the  13  Eliz.  c.  5,  s.  2,  which  declares  that  all  deeds 
made  to  or  for  any  intent  or  purpose  before  declared  and  expressed^ 
shall  be  void, — ^that  is,  all  deeds  made  to  or  for  any  of  the  intents  or 
purposes  mentioned  in  s.  1,  viz.  <<  to  delay,  hinder,  or  defraud  creditors 
and  others  of  their  just  and  lawful  actions,  suits,  and  debts,"  &c.  In 
Pickstock  V.  Lyster,  3  M.  &  Selw.  371,  however,  it  was  decided,  that, 
if  a  man  assigns  all  his  property  to  a  trustee  eimply  with  the  purpose 
of  having  it  fairly  distributed  amongst  all  his  creditors,  such  an  assign- 
ment, although  it  may  have  the  effect  of  hindering  and  delaying  a  par- 
ticular creditor  of  his  execution,  is  not  within  the  *spirit  of  the  r^Arif 
act,  and  therefore  is  not  void, — because  it  does  not  deprive  any  ^ 
of  the  creditors  of  his  fair  share  of  the  debtor's  property,  if  he  chooses 
to  become  a  party  to  the  deed.  The  deed  in  Owen  v.  Body  differed 
from  ordinary  deeds  of  this  sort,  on  the  ground  that  it  was  not  simply 
au  assignment  for  equal  distribution,  but  one  by  which  each  creditor 
was  to  participate  in  the  proceeds  only  on  condition  of  his  assenting  to 
the  trustees'  carrying  on  the  trade  as  they  pleased,  until  interrupted 


*418] 


417  JANES  V.  WHITBREAD.    T.  T.  1861. 

by  the  major  part  of  the  creditors.  The  obaeryation  of  Lord  Dkkmak, 
which  my  Brother  Miller  professea  not  to  onderstandy — ^that  "  the  deed 
imposed  such  terms  as  might  have  constituted  a  partnership  among 
the  persons  executing  it ;  and  those  were  terms  to  which  creditors  were 
not  bound  to  submit/' — ^means  no  more  than  this,  that  the  deed  before 
him  was  not  such  a  deed  as  it  was  reasonable  to  expect  a  creditor  willing 
to  take  his  fair  share  of  the  debtor's  property,  to  accede  to ;  just  as 
an  offer  of  payment  accompanied  by  a  requisition  of  a  receipt  in  full 
of  all  demands,  is  not  such  a  tender  as  the  creditor  is  hound  to  accept, 
— that  is,  his  position  is  not  deteriorated  by  his  rejection  of  it.  In 
that  case,  there  were  large  provisions  for  the  carrying  on  the  trade, 
and  the  creditors  were  to  look  to  the  future  profits.] 

Jervis,  0.  J. — ^My  Brother  Maitle  reports  to  us  that  he  is  not  satis- 
fied with  the  verdict,  and  therefore  there  must  be  a  new  trial.  But,  as 
this  is  an  interpleader  rule,  we  feel  some  difficulty  as  to  the  costs. 

Chambers. — It  seems  to  be  a  settled  rule,  that  no  costs  on  interpleader 
rules  are  allowed  until  the  termination  of  the  proceedings :  Hood  v, 
Bradbury,  6  M.  4;  G.  981  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  B.  892. 
[Maule,  J. — That  was  an  interlocutory  motion.] 

*ff(mtfman. — ^By  the  1  &  2  Vict.  c.  45,  s.  2,  the  costs  are  dis- 
cretionifry.    [Jervis,  C.  J. — That  applies  to  the  costs  of  the 
interpleader  rule  only,  I  apprehend.] 

Bramwelly  amicus  curicgj  referred  to  two  unreported  cases, — Oilling- 
ham  V.  Stuart,  in  this  court,  and  Tyson  v,  Willis,  in  the  Court  of  Queen's 
Bench, — ^both  interpleader  rules,  and  in  both  of  which  the  costs  of  the 
first  trial  were  directed  to  abide  the  event  of  the  second ;  but  in  both 
those  cases  it  appeared  that  the  first  verdict  had  been  obtained  by  fraud 
and  perjury. 

Jervis,  C.  J. — ^This  rule  was  obtained  upon  two  grounds ;  the  first 
being  a  question  of  law,  whether  the  deed  of  assignment  upon  which  the 
plaintiff  relied  was  rendered  inoperative  and  void,  by  reason  of  a  clause 
therein  empowering  the  trustee  to  carry  on  the  trade ;  and  the  second 
ground  being,  that  the  verdict  was  contrary  to  the  evidence.  As  to 
the  first  point,  the  court  granted  the  rule  expressly  for  the  purpose  of 
having  the  deed  contrasted  with  that  upon  which  the  case  of  Owen  v. 
Body  was  decided.  Upon  examining  that  case,  however,  I  am  of 
opinion  that  it  is  not  applicable  to  the  present ;  for,  there,  the  deed 
contained  minute  provisions  investing  the  trustees  with  power  to  carry 
on  the  trade,  for  which  purpose  they  were  authorized  to  lay  out  money 
in  payment  of  rent,  &c.,  and  in  keeping  up  the  stock :  and  the  court 
held  the  deed  void,  as  being  one  which  creditors  could  not  reasonably 
be  expected  to  become  parties  to.  Here,  however,  the  deed  contem- 
plates the  sale  of  the  property,  and  the  winding  up  the  business ;  and 
the  power  given  to  the  trustee  to  carry  on  the  trade,  was  evidently  in* 
tended  to  be  merely  subsidiary  to  the  winding  up  of  the  concern.  Unless, 
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therefore^  every  deed  of  assignment  for  the  benefit  of  creditors  is  to  be 
held  Toid,  I  think,  for  the  reasons  given  by  my  Brother  Maulb  in  the 
course  of  the  argument,  *that  this  deed  is  not  void,  and  that  we 
are  well  justified  in  holding  the  case  not  to  be  governed  by  Owen 
V.  Body.  As  to  the  other  point,  we  all  concur  with  my  Brother  Maule 
in  thinking  the  verdict  not  quite  satisfactory,  but  that  the  ordinary  rule 
as  to  costs  should  prevail.  Two  cases  have  been  adverted  to,  for  the 
purpose  of  showing,  that,  in  interpleader  cases,  the  question  of  costs  is 
reserved  until  the  result  of  the  secon^  trial.  Gillingham  v.  Stuart 
seems  to  me  not  to  be  quite  this  case.  The  new  trial  was  granted  upon 
a  suggestion  that  the  verdict  had  been  obtained  by  means  of  perjury : 
the  costs  were  therefore  properly  made  to  abide  the  result  of  the  fur- 
ther investigation.  Whether  or  not  that  case  was  cited  in  Tyson  v. 
Willis,  does  not  appear :  but,  at  all  events,  neither  of  those  cases  seems 
to  me  to  be  applicable  here.  The  verdict  in  this  case  was  the  result  of  the 
miscarriage  of  the  jury,  without  the  default  of  either  party.  The  ordi- 
nary rule,  therefore,  must  prevail,  viz.  that  the  rule  must  be  absolute 
for  a  new  trial,  upon  payment  of  costs. 

Maule,  J. — I  also  think,  for  the  reasons  already  given,  that  this  case 
is  clearly  distinguishable  from  Owen  v.  Body.  What  is  there  said  by 
Lord  Dbkman,  understanding  his  language  with  a  reasonable  reference 
to  what  he  is  speaking  about,  lays  down,  I  think,  a  sound  and  reason- 
able rule.  The  main  object  of  the  deed  in  that  case  was,  the  carrying 
on  of  an  extensive  business  for  the  purpose  of  making  money  to  pay  the 
creditors  who  became  parties  to  the  deed.  Here,  the  object  is,  merely 
to  wind  up  the  concern.  That  is  a  clear,  plain,  and  intelligible  distinc- 
tion. The  verdict  was  unquestionably  against  the  evidence.  I  see 
nothing  to  take  the  case  out  of  the  general  rule  as  to  costs,  which  applies 
as  well  to  trials  of  interpleader  issues  as  to  any  other  cases. 

The  rest  of  the  court  concurring. 

Rule  absolute  for  a  new  trial,  on  payment  of  costs. 

See  Baxter  o.  Wheeler,  9  Pick.  21 ;  Foiter  v.  to  creditors  not  parties  to  the  assignment : 

Saeo  Manufacturing  Co.,  12  Ibid.  451 ;  Can-  M'Allister  v.  Marshall,  6  Binn.  338 ;  Harris 

Bingham  V.  Freeborn,  11  Wendell,  240;  Murray  v.  Sumner,  2  Piclc  129;  Maclcie  v.  Cairns,  5 

V.  Biggs,  15  Johns.  571 ;  Austin  «.  Bell,  20  Ibid.  Cowen,  547 ;  Thomas  v,  Jenks,  5  Bawle,  221 ; 

442.  Biohards  v.  Hassard,  1  Stewart  A  Porter,  139 ; 

But  the  more  general  and  better  doctrine  of  Hennessey  v.  The  Western  Bank,  0  Watts  A 

the  American  Courts  now  is,  that,  any  core-  Serg.  300;  Whallen  v.  Scott,  10  Watts,  237; 

Bant  or  roservation  for  the  benefit  of  the  debtor  Strong  v.  Carrier,  17  Conn.  319 ;  In  re  Wilson, 

directly  or  indirectly,  renders  the  assignment  4  Barr,  430 ;  Lockhart  v.  Wyatt,  10  Alabama, 

Toid,  so  that  though  the  assignees  may  in  cer-  231 ;  Smith  e.  Learitts,  Ibid.  92 ;   Planck  v. 

tain  eases  lawfully  and  safely  employ  the  as-  Sohermerhom,  3  Barbour,  Ch.  B.  644;  Litoh- 

^gnor,  a  reserration  binding  them  to  do  so,  field  e.  White,  3  Sandford,  Sap.  Ct  Bep.  545. 
wiU  taint  the  whole  instrument  with  fraud  as 
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*A9m  *WILLIAMS  v.  THE  COMMISSIONERS  FOR  EXECUT- 
"J      ING  THE   OFFICE  OF  LORD  HIGH  ADMIRAL   OF 
THE  UNITED  KINGDOM  OF  GREAT  BRITAIN  AND  IRE- 
LAND.   June  16. 

By  the  0th  secUon  of  the  1  A  2  G.  4,  o.  93,  the  principal  officers  and  commissioners  of  the  navy 
for  the  time  being  were  empowered  to  bring  and  maintain  any  action  of  ejectment  or  other 
proceeding  for  recoTering  poMeuton  of  lands,  fto.,  vested  in  them,  and  to  bring,  maintain,  or 
defend  any  other  action  in  retpeet  of  the  taid  landtf  Ao, ;  and  it  was  enacted,  that,  in  any  such 
action,  they  should  be  called  by  tibetiame  of  "the  principal  officers  and  commissioners  of 
Hia  Majesty's  navy,"  without  naming  any  of  them;  and  that  such  action  or  suit  should  not  abate 
by  the  death,  resignation,  or  removal  of  such  commissioners,  or  any  of  them. 

By  subsequent  statutes,  the  powers  and  authorities  of  those  commissioners  were  transferred  to 
and  vested  in  '<the  eommissioners  for  executing  the  office  of  Lord  High  Admiral  of  the 
United  Kingdom." 

A  writ  of  summons,  addressed  to  "  the  commissioners  for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom,"  requiring  them  to  appear  in  an  action  of  debt  at  the  suit 
of  the  plaintiff,  was  served  upon  A.,  one  of  the  eommissioners,  and  upon  no  one  else. 

Upon  a  motion,  on  behalf  of  A.,  to  set  aside  the  writ,  and  the  copy  and  service  thereof,  for 
irregularity,  the  affidavits  disclosed  that  the  action  was  brought  to  recover  arrears  of  half-pay 
alleged  to  be  due  to  the  plaintiff: — 

Held,  that  it  was  not  competent  to  the  court,  in  dealing  with  such  a  motion,  to  enter  into  the 
consideration  of  whether  the  action  was  maintainable  or  not ;  for,  that,  inasmuch  as  the  statute 
1  A  2  G.  4,  e.  93,  v.  9,  enabled  tome  actions  to  be  brought  agaitist  the  eommissioners  by  the 
description  contained  in  this  writ»  there  was  no  irregularis  in  the  process  itself;  and  to 
determine,  upon  a  summary  application,  that  the  cause  of  action  was  not  within  the  statute, 
would  be  to  deprive  the  plaintiff  of  his  right  to  review  their  decision  by  writ  of  error. 

The  commissioners  of  the  treasnry  are  not  a  corporation :  temble,  therefore,  that  the  proper 
mode  of  serving  them  with  process  would  be  by  delivering  a  copy  to  each  of  them. 

In  Easter  Term  last,  a  rule  was  obtained  on  behalf  of  Alexander 
Milne,  calling  upon  the  plaintiff  to  show  cause  why  the  unit  of  sum- 
mons in  this  cause,  and  the  service  thereof  on  the  said  Alexander 
Milne,  should  not  be  set  aside,  for  irregularity ;  or  why  the  copy  of  the 
said  writ  of  summons,  and  the  service  thereof,  should  not  be  set 
aside;  and  why  the  plaintiff  should  not  pay  to  the  said  Alexander 
Milne,  or  to  his  attorney,  his  costs  of  and  occasioned  thereby,  and  of 
this  application. 

*4211  *^^^  motion  was  founded  upon  the  affidavits  of  Captain  Milne, 
-'  and  of  Mr.  Robson,  the  attorney  for  the  commissioners.  The 
former  in  his  affidavit  described  himself  as  «  one  of  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral  of  the  united  kingdom 
of  Great  Britain  and  Ireland,"  and  stated  that  the  copy  of  a  writ  of 
summons  addressed  to  «  The  commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, respectively,  of  Whitehall,  in  the  county  of  Middlesex,"  requiring 
them  to  appear  to  an  action  of  debt,  in  this  court,  at  the  suit  of  Thomas 
Williams,  was  served  upon  him  (Captain  Milne)  at  the  Admiralty,  on 
the  9th  of  May,  1851.  Mr.  Robson's  affidavit  stated  that  <<the  pre 
sent  commissioners  for  executing  the  office  of  Lord  High  Admiral  of 
the  united  kingdom  of  Great  Britain  and  Ireland,  are,  The  Right  Hon. 
Sir  F.  T.  Baring,  Bart.,  J.  W.  D.  Dundas,  Esq.,  rear  admiral  of  the 
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red  squadron  of  Her  Majesty's  fleet,  M.  F.  Fitzhardinge  Berkeley, 
Esq.,  rear  admiral  of  the  blue  squadron  of  Her  Majesty's  fleet,  H. 
Stewart,  Esq.,  captain  in  Her  Majesty's  navy,  Alexander  Milne,  Esq., 
captain  in  Her  Majesty's  navy,  and  W.  F.  Gowper,  Esq.,  all  of  whom 
were  by  letters-patent  under  the  great  seal,  bearing  date  the  9th  of 
February,  13  Vict.,  appointed  to  be  commissioners  for  executing  the 
office  of  Lord  High  Admiral  of  the  united  kingdom  of  Great  Britain 
and  Ireland ;  and  that  the  commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  the  united  kingdom  of  Great  Britain  and 
Lreland,  are  not  a  carpt^ratiimy  or  lody  corparatey  and  have  not  any 
rightj  tUUy  or  authorityy  to  sue  or  be  sited  as  a  eorporationy  or  body 
corporate.'* 

Roebuchy  and  ByleSy  Serjt.,  on  a  former  day  in  this  term,  showed 
cause  upon  affidavits  setting  out  the  cause  of  action, — which  was,  for 
arrears  of  half-pay  alleged  to  be  due  to  the  plaintiff  as  a  naval  surgeon, 
— and  stating,  '^'that,  on  the  28d  of  January,  1850,  an  action  of  r^j^oo 
debt  was  commenced  against  the  commissioners,  in  the  Court  of  ^ 
Exchequer,  at  the  suit  of  one  Lieutenant  Higginson,  for  arrears  of 
half-pay,  by  writ  of  summons  addressed  to  them  in  the  same  manner 
as  the  writ  now  in  question;  that  the  commissioners  appeared  and 
pleaded  to  that  action,  but  afterwards  paid  the  demand,  with  costs ; 
that  a  second  action  was,  on  the  4th  of  April,  1850,  brought  by  Hig- 
ginson against  the  commissioners,  in  this  court,  by  the  same  descrip- 
tion, to  which  last-mentioned  action  they  appeared  and  pleaded,  and 
which  now  stands  for  trial;  and  that  no  attempt  was  made  by  the 
defendants  in  either  of  those  causes  to  set  aside  the  writ,  either  on  the 
ground  of  irregularity,  or  under  the  pretence  that  the  commissioners 
were  not  a  body  corporate. 

The  question  is,  whether  the  lords  of  the  Admiralty  can  be  sued  as  a 
corporation.  By  the  1  &  2  G.  4,  c.  98,  s.  9,(a)  they  are  made  a  quasi 
body  corporate,  by  the  name  of  «the  principal  officers  and  commis- 
sioners of  His 'Majesty's  navy."  [Jervis,  C.  J. — For  particular  pur- 
poses only,  viz.,  to  maintain  ejectments  for  lands  vested  in  them  by  the 
Ist  section,  and  to  bring,  prosecute,  and  defend  actions  or  suits  in  rela- 
tion thereto.  Grbsswell,  J. — If  they  are  only  quan  a  corporation, 
which  of  the  incidents  of  a  corporation  have  they  ?]  The  power  to  sue 
and  be  sued  under  the  corporate  name.  If  one  dies,  the  corporate  body 
still  survives.  [Gresswell,  J. — It  would  have  been  unnecessary  spe- 
cially to  provide  that  the  death  or  resignation  of  one  should  not  abate 
the  action  or  suit,  if  they  had  been  a  corporation.]  That  is  introduced 
ex  abundanti  eauteld.  Then  comes  the  7  &  8  G.  4,  c.  65, — ^which 
passed  at  the  time  the  Duke  of  Clarence  held  the  office  of  Lord  High 
Admiral, — ^by  the  1st  section  of  which  it  is  provided  *^  that  all  powers, 

(a)  See  Uie  lection,  post,  p.  429. 
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♦43^1  *¥^^^S^^  authorities,  jurisdictions,  and  exemptions  given  to, 
^  and  all  duties  and  obligations  imposed  upon,  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral  for  the  time  being,  or 
'any  two  or  more  of  them,  or  given  to  or  imposed  upon  any  other  person 
or  body  corporate  in  relation  to  the  said  commissioners,  or  any  of  them, 
by  any  act  of  parliament  now  in  force,  do  extend  and  apply,  and  shall 
be  deemed,  taken,  and  adjudged  to  extend  and  apply,  to  the  Lord  High 
Admiral  for  the  time  being,  and  to  such  person  or  body  corporate  in  rela- 
tion to  the  Lord  High  Admiral  for  the  time  being,  in  like  manner,  and  to 
all  intents  and  purposes  as  if  the  Lord  High  Admiral  had  been  ex- 
pressly named  in  such  act  of  parliament."  The  2d  section  enacts  ^^  that 
all  powers,  privileges,  authorities,  jurisdictions,  and  exemptions  given 
to,  and  duties  imposed  upon,  the  first  commissioner  of  the  Admiralty 
by  any  act  of  parliament  now  in  force,  shall  extend  and  apply,  and  be 
deemed  and  taken  to  extend  and  apply,  in  like  manner,  to  the  Lord 
High  Admiral  for  the  time  being."  And  the  3d  section  enacts,  <<  that 
in  all  cases  in  which  the  signatures  of  any  two  or  more  of  the  commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  would  be  suffi- 
cient, if  the  said  office  were  executed  by  commissioners,  to  give  effect 
to  any  commission,  warrant,  order,  or  other  document  whatsoever,  the 
signature  of  any  two  or  more  of  the  council  of  the  Lord  High  Admiral, 
affixed  by  his  authority  for  that  purpose,  shall  be  taken  and  adjudged 
to  have  the  like  force  and  efficacy."  The  next  act  which  has  relation 
to  this  subject  is,  the  2  W.  4,  c.  40,  « An  act  to  amend  the  laws  relating 
to  the  business  of  the  civil  departments  of  the  navy,  and  to  make  other 
regulations  for  more  effectually  carrying  on  the  duties  of  the  said  de- 
partments." By  the  1st  section  of  that  act  it  is  enacted,  that,  in  case 
His  Majesty  shall  revoke  the  appointments  of  the  commissioners  of  the 
MS41  ^^^  ^^^  victualling,  the  powers  and  ^authorities  vested  in  them 
-'  by  any  statutes  shall  be  transferred  to  « the  commissioners  for 
executing  the  office  of  Lord  High  Admiral  of  the  united  kingdom  of 
Great  Britain  and  Ireland  for  the  time  being,  and  shall  be  vested  in 
and  exercised  by  them  in  as  full  and  ample  a  manner,  to  all  intents  and 
purposes,  as  if  they  had  been  named  in  the  said  acts  instead  of  the 
commissioners  of  the  navy  and  for  victualling,"  &c.  The  2d  section 
transfers  all  lands,  &;c.,  vested  in  the  navy  and  victualling  commissioners, 
to  <(  the  commissioners  for  executing  the  office  of  Lord  High  Admiral," 
for  the  time  being.  And  the  8d  section  in  like  manner  transfers  to 
them  all  contracts.  In  the  year  1833,  the  commissioners  being  desirous 
of  purchasing  land,  an  act  passed,  viz.,  the  8  &;  4  W.  4,  o.  65,  giving  them 
powers  which  necessarily  made  them  a  corporation.  The  Ist  section 
enacts,  <<  that  the  commissioners  for  executing  the  office  of  Lord  High 
Admiral  of  the  united  kingdom  of  Great  Britain  and  Ireland  for  the 
time  being,  shall  be  and  they  are  thereby  appointed  commissioners  for 
carrying  the  purposes  of  this  act  into  execution,  and  all  acts,  matters. 
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and  things  authorized  or  necessary  to  be  done  or  executed  by  the  said 
commissioners  in  pursuance  of  this  act,  may  be  done  and  executed  by 
any  two  of  them,  and  the  same  shall  be  as  valid  and  effectual  as  if  done 
and  executed  by  all  the  said  commissioners."  The  8th  section  empow- 
ers the  commissioners  to  issue  warrants,  « under  their  hands  and  the 
seal  of  the  office  of  Admiralty,"  to  the  sheriff,  to  summon  a  jury  to 
assess  the  value  of  lands  required  by  them  under  the  act.  The  10th 
section  enacts,  « that  no  person  shall  be  heard  before  the  said  sheriff, 
or  under-sheriff,  or  jury  touching  the  matter  of  the  inquiry,  unless  a 
previous  notice  in  writing  of  fourteen  days  at  the  least  before  the  taking 
of  such  inquisition  shall  be  given  to  the  said  commissioners,  or  the  soli- 
citor of  the  Admiralty  for  the  time  being,"  &c.  Section  21  provides 
for  the  payment  to  the  *accountant-general  of  the  Court  of  r^f^AOfi 
Chancery  of  all  compensation  money  exceeding  202.,  to  the  credit  ^ 
of  an  account  to  be  intituled  ^^Ez  parte  the  commissioners  for  execut- 
ing the  office  of  Lord  High  Admiral  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  in  the  matter  of  [as  the  case  may  be],  at  Wool- 
wich." And  the  28th  section  provides  that  no  action  shall  be  com- 
menced against  any  person  or  persons  for  anything  done  in  execution 
of  the  act,  until  after  twenty-eight  days'  notice  thereof  given  to  the 
secretary  of  the  Admiralty  for  the  time  being.  Further,  by  the  7  W. 
4  &  1  Vict.  c.  8,  the  powers  and  authorities  before  existing  in  the  post- 
master-general under  any  contract  for  the  conveyance  by  sea  of  mails 
and  letters,  are  transferred  to  "  the  commissioners  for  executing  the 
office  of  Lord  High  Admiral."  These  several  provisions  show  conclu- 
sively that  these  commissioners  are  for  all  ordinary  purposes  connected 
with  their  office  a  body  corporate.  They  use  a  seal,  like  any  other  cor- 
poration. [Jervis,  C.  J. — They  do  not  contract  under  seal  only :  two 
of  them  sign  for  the  body.]  The  affidavits  show  that  they  themselves 
have  acted  upon  the  supposition  that  they  were  a  corporation.  [Jbr- 
vis,  C.  J. — ^Will  a  service  on  one  of  the  commissioners  enure  as  a  service 
on  the  whole  body  ?]  It  will.  The  commissioners  clearly  could  sue  a 
person  contracting  with  them  by  their  corporate  name :  why,  then,  should 
they  not  be  sued  in  like  manner  ?  [Jervis,  C.  J. — A  person  who  has 
contracted  with  them  by  that  name  would  probably  be  estopped.  Maule, 
J. — ^When  you  come  to  declare,  it  may  be  that  you  claim  a  sum  of  money, 
by  virtue  of  a  deed  under  seal :  and  the  defendants  can  only  answer 
that  by  plea.]  This  rule  seeks  to  set  aside  the  writ  of  summons.  For- 
merly, the  remedy  for  a  misdescription  would  be  by  plea  in  abatement ; 
for  which  a  process  of  amendment  is  now  substituted.  There  clearly 
is  no  authority  for  this  motion.  If  there  is  no  such  body  *exist-  r*  ^  og 
ing  as  that  against  which  the  writ  is  directed,  the  party  who  •- 
seeks  to  set  aside  the  writ  is  not  called  upon  to  appear.  If  a  party 
enters  into  a  contract  by  a  wrong  name,  he  must  still  be  sued  by  that 
name  :  Gould  v.  Barnes,  8  Taunt.  504.    In  Woolf  t;.  The  City  Steam- 
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boat  Company,  6  D.  &  L.  606,  7  0.  B.  103  (E.  C.  L.  R..  vol.  62),  it  was 
held,  that,  in  a  declaration  against  a  corporation,  it  is  sufficient  to  de- 
Bcribe  the  defendants  by  their  corporate  title,  without  stating  how  they 
were  incorporated.  [Jbbvis,  C.  J. — Here,  it  is  stated  upon  affidavit 
that  these  commissioners  are  not  a  corporation.] 

Orawder  and  Montagu  Smithy  in  support  of  the  rule. — The  lords  com- 
missioners of  the  Admiralty  are  not  a  corporation  against  whom  such 
an  action  as  this  can  be  brought.  The  9th  section  of  the  1  &  2  G.  4, 
c.  93,  gives  the  commissioners  certain  rights  and  powers  in  reference 
to  the  acquisition  and  tenure  of  land ;  but  neither  that  nor  any  of  the 
subsequent  acts  shows  any  intention  on  the  part  of  the  legislature  to 
erect  them  into  a  body  corporate  for  any  other  purpose.  If  it  had  been 
intended  that  they  should  have  a  general  power  to  sue  and  be  sued  by 
the  corporate  name,  there  would  have  been  the  usual  provision  to  that 
effect.  The  act  authorizes  the  bringing  of  actions  by  the  commissioners 
in  that  name  in  respect  of  causes  of  action  arising  out  of  the  property 
vested  in  them,  and  to  defend  in  cases  of  replevin ;  but  it  does  not 
authorisse  the  bringing  of  actions  against  them.  If  so,  the  party  served 
had  a  right  to  come  to  the  court  to  set  aside  the  writ :  he  was  not  bound 
to  wait  till  the  plaintiff  entered  an  appearance,  and  then  come  to  set 
aside  the  appearance.  [Maule,  J. — A  service  on  Captain  Milne  is  no 
service  on  the  lords  commissioners  of  the  Admiralty.]  Clearly  not. 
*4.971  ^^®  ^^^^  section  of  the  ^uniformity  of  process  act,  2  W.  4,  c. 
^  39,  provides  for  the  service  of  process  upon  corporations ;  but 
there  is  no  act  which  provides  for  service  upon  such  a  body  as  a  qtioii 
corporation.  [Maule,  J. — ^In  Gilbert's  History  of  the  Common  Pleas, 
— ^which  is  a  book  of  very  high  authority, — it  is  said  :(a)  <^  The  names 
of  corporations  are  not  arbitrary  sounds  merely  so  individuative,  but 
have  a  certain  and  significant  meaning ;  and,  if  that  be  kept  to,  though 
the  words  and  syllables  be  varied,  yet  the  body  politic  is  very  well 
named,  for,  then  there  is  enough  said  to  show  that  there  is  such  an  arti- 
ficial being,  and  to  distinguish  it  from  others.  The  names  of  corpora* 
tions  are  given  of  necessity,  for,  the  name  is  as  the  very  being  of  the 
constitution ;  and,  though  it  is  the  will  of  the  King  that  erects  them, 
yet  the  name  is  the  knot  of  their  combination,  without  which  they  could 
not  perform  their  corporate  acts ;  and  it  is  no  body  to  plead  and  be 
impleaded,  to  take  and  give,  until  it  hath  got  a  name ;  but  natural  per- 
sons can  take  before  they  come  into  being,  and,  when  they  are  in  being, 
before  they  have  got  a  name ;  as,  a  remainder  may  be  limited  to  the 
eldest  son  of  J.  S.,  but,  if  a  remainder  be  limited  to  such  a  corporation 
as  the  King  shall  next  erect,  this  is  not  good,  though  a  corporation  be 
erected  before  the  particular  estate  be  determined ;  for,  this  body  of 
men  are  only  capable  of  taking  by  the  name  in  the  patent."  Accord- 
ing to  Woolf  V.  The  City  Steamboat  Company,  the  court  must  take 

(o)  Page  225;  oitod,  Yin.  Abr.  Oorporationt  (Q.  I),  pi.  22. 
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notiee  that.  <<  the  lords  commisBioners  of  the  Admiralty,"  means  a  cor- 
]poratioQ  oonsisting  of  the  indiTidoals  who  fill  that  office.  They  might, 
perhaps,  come  and  move  to  set  aside  the  declaration,  on  the  ground 
that  a  service  on  Captain  Milne  was  not  a  service  on  them.  If  all 
were  served,  perhaps  they  would  be  put  to  their  plea  of  nul  tiel  eorpara- 
tian*  Jbrvis,  C.  J.,  '^'referred  to  Chabot  v.  Lord  Morpeth,  15 
Q.  B.  446  (£.  C.  L.  B.  vol.  69).]  Captain  Milne  could  not  enter 
an  appearance  in  his  own  name :  the  appearance  must  be  according  to 
the  name  in  the  writ ;  and  he  had  no  right  to  appear  for  the  others. 
[Maule,  J. — If  the  counsel  for  the  plaintiff  had  been  heard,  in  Woolf 
9.  The  City  Steamboat  Company,  they  would  probably  have  contended 
that  the  defendants  were  estopped  by  the  appearance  from  saying  that 
they  were  not  a  corporation.]  Exactly  so.  The  defendants  were  bound 
to  come  promptly,  and  were  not  bound  to  wait  until  an  appearance  had 
been  entered  for  them.  If  this  is  not  the  proper  stage  at  which  to 
make  the  application,  when  can  it  be  made  ?  The  plaintiff's  own  affi- 
davits show  that  the  action  is  one  which  cannot  in  any  view  be  sustained. 

Cur,  (idv.  vulL 
Jbryis,  C.  J. — This  was  a  motion  to  set  aside  the  writ  of  summons 
in  this  cause,  and  the  service 'thereof  on  Alexander  Milne,  for  irregu- 
larity. One  of  the  points  argued  before  us  presenting  some  little  diffi- 
culty, the  court  took  time  to  consider  its  judgment.  Three  points  were 
urged  upon  the  argument.  In  the  first  place,  it  was  said,  that,  if  this 
was  an  action  against  the  lords  commissioners  of  the  Admiralty  per- 
sonally, they  could  not  be  sued  as  a  corporation,  and  therefore  that  the 
writ  was  irregular.  It  was  further  said,  that,  if  the  commissioners  are 
sued  as  a  corporation,  the  second  branch  of  the  rule  ought  to  be  made 
absolute,  inasmuch  as  the  service  was  irregular,  the  13th  section  of  the 
uniformity  of  process  act,  2  W.  4,  c.  39,  requiring  process  against  a 
corporation  aggregate,  to  be  served  on  <<  the  mayor  or  other  head  officer, 
or  on  the  town-clerk,  clerk,  treasurer,  or  secretary  of  such  corporation," 
and  Captain  Milne  not  ^being  head  officer,  treasurer,  or  secre-  ri^Aoq 
tary.  But  there  was  a  third  point  presented  on  the  part  of  the  ^ 
plaintiff:  it  was  said  that  we  have  no  right  to  enter  into  a  consideration 
of  the  circumstances  under  which  the  action  is  brought ;  but  that,  upon 
a  motion  to  set  aside  process  for  irregularity,  we  are  to  look  merely  to 
the  process  and  to  the  circumstances  attending  the  service.  Upon  the 
argument,  it  occurred  to  me  that  we  ought  to  look  at  the  affidavits,  to 
see  whether  or  not  the  plaintiff  brought  himself  within  the  terms  of 
the  statute  authorizing  actions  to  be  brought  against  the  commissioners 
of  the  Admiralty.  But,  upon  consideration,  I  think  the  impression  I 
then  entertained  was  wrong,  and  that  the  rule  upon  this  ground  must 
be  discharged ;  for,  I  think  it  is  safer  to  adhere  to  general  rules,  than 
to  depart  from  them  to  suit  each  particular  case.  The  foundation  of 
the  argument  was  this : — ^By  the  9th  section  of  the  1  &  2  G.  4,  c.  93, 
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it  is  enacted  that  "it  shall  be  lawful  for  the  principal  officers  and  com- 
missioners of  his  Majesty's  navy  for  the  time  being,  and  they  are  hereby 
authorized  and  empowered,  to  bring,  prosecute,  and  maintain  any  action 
or  actions  of  ejectmenti  or  other  proceeding  at  law  or  in  equity,  for 
recovering  possession  of  any  manors,  messuages,  lands,  tenements,  or 
hereditaments  by  that  act  Tested  in  them  as  aforesaid  [under  s.  1],  and 
to  distrain  or  sue  for  any  arrears  of  rent  which  shall  have  become,  or 
should  become,  due  for  or  in  respect  thereof  under  any  parol  or  other 
demise  from  the  said  principal  officers  and  commissioners,  or  any  three 
or  more  of  them,  or  from  any  person  or  persons  on  their  behalf,  or  on 
behalf  of  his  Majesty,  and  also  to  bring,  prosecute,  and  maintain,  or  to 
defend^  any  other  action  or  suit  in  respect  of,  or  in  relation  to,  the  said 
manors,  messuages,  lands,  tenements,  or  hereditaments,  or  of  any  tres- 
pass or  encroachment  committed  thereon,  or  damage  or  injury  done 
^ .  Q/v-i  thereto ;  and  that,  in  every  ^ueh  action  or  suit  the  said  '*'princi- 

-'  pal  officers  and  commissioners  for  the  time  being  shall  be  called 
« the  principal  officers  and  commissioners  of  his  Majesty's  navy,'  without 
naming  them,  or  any  of  them ;  and  that  no  9ueh  action  or  suit  shall 
abate  by  the  death,  resignation,  or  removal  of  such  principal  officers  and 
commissioners,  or  any  of  them,  any  law,  custom,  or  usage  to  the  con- 
trary thereof  notwithstanding."  The  powers  and  authorities  conferred 
by  that  statute  upon  « the  principal  officers  and  commissioners  of  his 
Majesty's  navy,"  have,  by  subsequent  statutes,  which  have  been  referred 
to  in  the  course  of  the  argument,  been  transferred  to  <<the  commissioners 
for  executing  the  office  of  Lord  High  Admiral."  Whatever  "  the  prin- 
cipal officers  and  commissioners  of  his  Majesty's  navy  "  could  do,  and 
whatever  could  have  been  done  against  them,  under  the  1  &  2  G.  4,  c. 
93,  may  now  be  done  by  and  against  « the  commissioners  for  executing 
the  office  of  Lord  High  Admiral."  Then,  it  is  said,  that,  inasmuch  as 
the  commissioners  may,  under  that  statute,  sue  and  be  sued  in  an  action 
of  debt,  and  this  being  an  action  of  debt,  we  have  no  right  to  look  into 
the  grounds  and  circumstances  of  the  action,  to  see  if  it  is  one  which 
can  be  sustained ;  but  that  we  must  take  notice  from  the  writ  alone  that 
the  action  is  one  of  that  class  which  may  lie  against  the  commissioners 
in  their  collective  capacity.  On  the  other  hand,  it  is  said  that  the 
statute  does  not  authorize  the  bringing  of  actions  against  them  in  that 
name,  though  it  authorizes  them  to  sue :  but  I  am  of  opinion,  that,  when 
the  statute  says  that  « in  any  %uch  action  or  suit,  the  said  principal 
officers  and  commissioners  for  the  time  being  shall  be  called  « the  prin- 
cipal officers  and  commissioners  of  his  Majesty's  navy,'  without  naming 
them,  or  any  of  them,  and  that  no  such  action  or  suit  shall  abate  by  the 
death,  resignation,  or  removal  of  such  <  principal  officers  and  commission- 
ers, or  any  of  them,'  it  means  in  every  aetion  which  they  shall  bring,  and 
*4^11  ^^  ^^^^7  action  '''which  they  shall  defend ;  and  that  they  may  well 

^  be  made  defendants  in  their  collective  name  for  any  act  done  by 
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them  as  commisrionerB  in  any  matter  within  the  provision  of  that  section. 
That  being  i^o,  the  question  here  is,  not,  whether  this  action  can  be  main- 
tained,— ^which  I  think  it  clearly  cannot, — bat  whether  we  can  look  at 
the  circumstances,  and  decide  upon  motion  that  this  is  not  an  action 
that  is  within  the  statute,  and  therefore  that  the  service  of  the  writ  is 
irregular.  If  we  were  to  decide,  upon  this  motion,  that  the  cause  of 
action  in  respect  of  which  the  plaintiff  sues  is  not  within  the  statute,  we 
deprire  the  plaintiff  of  his  bill  of  exceptions,  and  of  all  opportunity  to 
review  our  decision,  by  appeal  to  a  court  of  error.  This  we  ought  not 
to  do,  even  if  we  thought  the  case  ever  so  clear.  It  was  asked  by  the 
learned  counsel  for  the  defendants,  when  the  application  should  be  made, 
if  not  at  this  stage  of  the  cause ;  and  whether  the  plaintiff  can  proceed 
upon  this  service  on  one  defendant  only.  To  this  I  answer,  that,  with- 
out entering  into  the  consideration  of  the  mode  of  doing  it,  an  appear- 
ance must  be  entered,— either  by  the  defendants  themselves,  or  by  the 
plaintiff  for  them, — and  then  the  objection  may  be  made,  by  plea  or 
otherwise;  and  it  will  be  for  the  judge  at  the  trial  to  determine  whether 
the  action  is  maintainable  or  not.  It  is  not  necessary  to  point  out  mi- 
nutely what  is  the  proper  course  to  pursue.  It  is  enough  for  the  plain- 
tiff to  say  that  he  founds  himself  upon  the  statute.  And  the  defendants 
cannot  call  upon  us  now  to  prejudge  the  case,  and  to  hold  that  this  is 
not  a  cause  of  action  within  the  statute.  I  therefore  think  the  rule 
must  be  discharged ;  and,  as  it  is  an  application  to  set  aside  proceed- 
ings for  irregularity,  and  is  moved  with  costs,  the  rule  must  be  dis- 
charged with  costs. 

Maule,  J. — I  am  of  the  same  opinion.  The  application  is,  to  set 
aside  the  service  of  the  writ  of  summons  *for  irregularity.  The  rn^Aon 
only  question  we  can  enter  into  upon  such  a  motion,  is,  whether  ^ 
the  service  is  regular  or  not.  It  appears  from  the  statute  1  &  2  G.  4, 
c.  98,  8.  9,  that  there  are  cases  in  which  <<  the  commissioners  for  exe- 
cuting the  office  of  Lord  High  Admiral  of  the  united  kingdom  of  Great 
Britain  and  Ireland,"  may  be  sued  as  such.  Therefore,  the  plaintiff 
has  sued  out  a  writ  which  any  subject  has  a  right  to  sue  out ;  and  it  is 
not  competent  for  us  now  to  decide  on  motion  whether  or  not  that  writ 
is  sued  out  for  a  cause  of  action  in  respect  of  which  the  defendants 
are  liable  to  be  sued.  The  writ,  therefore,  being  regularly  sued  out, 
the  question  is,  how  it  is  to  be  served.  The  defendants  are  not,  it 
seems,  a  corporation.  If  they  were,  the  proper  mode  of  serving  the 
writ  would  probably  be  upon  their,  head  officer  or  secretary,  pursuant 
to  the  13th  section  of  the  2  W.  4,  c.  39.  Though  not  a  corporation, 
they  are  persons  whom  it  is  not  necessary  to  mention  by  name  in  the 
writ ;  for,  the  9th  section  of  the  1  &  2  G.  4,  c.  93,  authorizes  them  to 
be  sued  in  the  name  of  « the  commissioners  for  executing  the  office  of 
Lord  High  Admiral :"  and  there  is  a  further  provision  that  the  action 
shall  not  abate  by  the  death,  resignation,  or  removal  of  the  commission- 
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ers,  or  any  of  them.  But  that  is  all  that  the  statute  provides :  it  leayes 
all  other  proceedings  untouched ;  consequently,  they  must  be  regulated 
by  the  general  law.  When  an  action  is  brought  against  any  number  of 
persons  mentioned  in  a  writ,  the  proper  way  to  serve  them  is,  to  serve 
each  of  them.  Service  upon  one  is  not  a  complete  service  upon  all ; 
but  it  is  not  therefore  an  irregular  service.  This  motion,  therefore,  to 
set  aside  the  service  for  irregularity,  must  fail :  and  it  is  the  well  under- 
stood practice,  that  a  party  who  seeks  to  set  aside  proceedings  for 
irregularity,  if  he  chooses  to  ask  for  costs,  does  so  at  the  peril  of  having 
to  pay  costs  if  his  motion  is  unsuccessful ;  because  it  might  be,  that, 
*XVK'\  ^^  ^^  ^^^  abstained  from  asking  for  costs,  no  '''cause  would  have 
-'  been  shown.  As  to  the  absence  of  a  cause  of  action,  it  seems 
to  me,  that,  however  clearly  that  might  be  made  out,  either  upon  affi- 
davit, or  by  admissions,  the  court  could  not  upon  a  motion  of  this  sort 
take  any  cognisance  of  it :  it  has  no  bearing  whatever  upon  the  question ; 
nor  ought  it,  I  think,  to  influence  our  judgment  as  to  the  costs.  It 
would  be  extremely  inconvenient,  and  would  necessarily  tend  to  great 
prolixity  in  affidavits,  to  introduce  such  a  practice.  Other  reasons 
might  readily  be  urged ;  but  it  is  unnecessary  to  go  into  them  in  detail. 
It  is  enough  to  say,  that,  there  being  no  irregularity  in  the  writ,  or  in 
the  service,  so  far  as  it  goes,  this  rule,  must  be  discharged  with  costs. 

Cresswbll,  J. — ^I  do  not  differ  in  opinion  from  the  rest  of  the  court 
upon  the  matter  of  costs,  though  I  must  confess  I  should  have  had 
some  hesitation  on  the  subject,  if  my  three  learned  Brothers  had 
entertained  a  less  strong  opinion  upon  the  subject.  I  also  concur  in 
thinking  that  the  rule  should  be  discharged, — ^though  I  desire  not  to  be 
understood  as  committing  myself  to  saying  that  the  service  was  correct. 
That  may  be  discussed  at  an  ulterior  stage  of  the  cause* 

Talfourd,  J. — I  am  of  the  same  opinion.  It  has  not  been  made  out 
to  my  satisfaction  that  the  service  of  the  writ  in  this  case  has  been 
irregular.  And,  although  I  certainly  entertain  a  strong  opinion  that 
the  plaintiff  must  fail  in  the  action,  I  see  no  ground  for  setting  aside 
the  proceedings.  In  this  we  act  upon  the  principle  laid  down  by 
this  court  in  Davies  dem.,  Lowndes  ten.,  8  Scott,  N.  B.  589,  which  waa 
an  application  to  supersede  a  writ  of  right  on  the  ground  of  its  having 
issued  after  the  Slst  of  December,  1834,  the  time  limited  by  the  8  &;  4 
M^41  ^^*  ^'  ^*  ^"^^  ^'  ^^'  *^^^  court,  although  they  intimated  a  dear 
^  and  decided  opinion  that  the  proceeding  was  a  nullity,  declined 
to  set  it  aside  upon  motion,  inasmuch  as  they  would  be  thereby  depriv* 
ing  the  demandant  of  her  writ  of  error.  I  ontiriely  concur  with  the 
rest  of  the  court  in  thinking  that  this  rule  should  be  discharged,  and 
discharged  with  costs.  Bule  discharged  with  costs. 
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DEWS  V.  RILEY.    June  17. 

Tli«  el«ik  of  the  eouity  eowt  is  a  man  ministerial  offieer,  to  eany  into  eifeet  the  order  of  the 
judge,  end  is  not  liable  in  trespus  for  the  imprisonment  of  a  partj  under  a  warrant  of  the 
court  signed  and  issued  by  him  in  the  mere  performance  of  the  duty  cast  upon  him  by  the 
statute ;  although  the  order  of  the  Judge  upon  which  the  warrant  is  founded  is  bad, — e.  g.  that 
the  debtor  pay  the  debt  at  a  future  given  day,  or  be  imprisoned  for  thirty  days. 

la  sneh  ease,  the  defence  is  admissible  under  ''not  guilty,  by  statute,"  by  Tirtue  of  the  13  A  14 
Yiet  e.  61,  s.  19. 

The  reeord  of  the  proceedings  in  the  ooun^  ooor^  is,  the  entry  directed  to  be  made  by  the 
eleric,  under  the  9  A  10  Yiet  o.  95,  s.  111. 

This  was  an  action  of  trespass  and  false  imprisonment  against  the 
clerk  of  the  Whitechapel  County  Court  of  Middlesex. 

The  defendant  pleaded  <<  not  guilty^  by  statute." 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  for 
Middlesex,  in  Easter  Term  last.  The  facts  which  appeared  in  OTidence 
were  as  follows : — ^On  the  28d  of  July,  1850,  one  Davis  recovered  a 
judgment  in  the  Whitechapel  County  Court  of  Middlesex,  against  the 
now  plaintiff,  for  8L  17«.  debt,  and  14s.  4d.  costs,  which  he  was  ordered 
to  pay  by  monthly  instalments  of  5«.,  the  first  instalment  to  be  paid  on 
the  23d  of  August.  The  now  plaintiff  failmg  to  make  these  payments, 
a  judgment-summons  was  issued  against  him  under  the  98th  section  of 
the  9  &  10  Vict  c.  95,  requiring  him  to  appear  in  court  on  the  10th  of 
Oetober.  The  now  plaintiff  having  failed  to  appear  on  the  appointed 
day,  the  judge  made  an  order,  '*'which  was  proved  from  the  r^cjor 
minute-book  of  the  court  kept  by  the  clerk,  and  which,  after  ^ 
stating  the  particulars,  the  amount  claimed,  and  the  judgment,  under 
the  word  <<  Order,"  contained  the  following  entry : — <«  On  the  17th  of 
October  instant,  or  thirty  days'  imprisonment  for  not  attending." 
Payment  not  having  been  made  in  obedience  to  this  last-mentioned 
order,  the  now  plaintiff  was  arrested  on  the  5th  of  November,  by  one 
of  the  bailiffs  of  the  court,  upon  a  warrant  under  the  seal  of  the  county 
court,  and  signed  by  the  defendant  as  clerk  of  the  court. 

Th«  warrant  recited  the  judgment  and  the  judgment-summons,  and 
then  proceeded  to  state  that  « it  was  ordered  by  the  judge  of  the  said 
court,  that  the  said  defendant  (the  now  plaintiff)  should  pay  the  said 
debt  and  costs,  together  with  the  costs  of  the  above-recited  summons 
and  the  hearing  thereon,  amounting  together  to  the  sum  of  52.  2«.  8c?., 
on  the.  17th  of  October,  then  instant,  or  be  committed  to  Her  Majesty's 
common  gaol  for  debtors  for  the  county  of  Middlesex,  in  Whitecross- 
Street,  for  the  term  of  thirty  days,  according  to  the  form  of  the 
statute,"  &c. ;  and  concluded,  in  the  usual  form,  with  a  direction  to  the 
gaoler,  to  keep  him  «  for  the  term  of  thir4;y  days  from  the  arrest  under 
this  warrant,  or  until  he  shall  be  sooner  discharged  by  due  course  of 
law." 

The  judge  of  the  county  court,  who  was  called  as  a  witness  on  behalf 
of  the  defendant  proved,  from  a  private  memorandum,  that  he  intended 
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the  order  to  be  for  a  commitment  forthwith,  with  an  understanding  that 
the  warrant  should  not  issue  for  a  week. 

For  the  defendant,  it  was  submitted,  that,  being  a  mere  ministerial 
officer,  and  bound  to  carry  into  effect  the  orders  of  the  judge,  he  was 
not  liable  in  trespass. 

On  the  other  hand,  it  was  insisted  that  the  defendant  could  not  pro- 
tect himself  bj  an  order  which  the  judge  had  no  power  to  make ;  and 
that,  at  all  events,  the  defendant  should  have  justified. 
^  .q/«i  "^The  learned  judge  doubted  whether  there  was  sufficient  evi- 
•^  dence  to  fix  the  defendant ;  but  he  directed  the  jury  to  assess 
the  damages  for  the  plaintiff,  reserving  to  the  defendant  leave  to  move 
to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  defendant 
was  not  liable,  and  that  the  defence  was  admissible  under  not  guilty.- 

W.  S.  W(xt8on^  in  the  last  term,  accordingly,  moved  for  a  rule. — 
He  submitted  that  the  defendant,  being  a  mere  ministerial  officer,  and 
bound,  under  the  102d  section  of  the  9  &  10  Vict.  c.  95,(a)  to  enforce 
the  order  of  the  judge,  could  not  be  liable  in  trespass,  even  if  there  had 
been  an  excess  of  jurisdiction :  Houlden  v.  Smith,  19  Law  Journ.,  N. 
S.,  Q.  B.  170 ;  Dicas  v.  Lord  Brougham,  1  M.  &  Rob.  809,  6  Car.  fc  P. 
249  (E.  0.  L.  R.  vol.  25).  [Jervis,  C.  J.— In  the  former  of  those 
cases,  the  judge  of  the  county  court  was  held  liable  in  trespass,  because 
he  had  no  jurisdiction :  in  the  latter,  the  judge  was  acting  strictly 
within  his  jurisdiction.]  The  statute  42  G.  8,  c.  85,  s.  6,  and  the  case 
of  Cobbett  V,  Grey,  4  Exch.  729,t  were  also  referred  to. 

A  rule  nisi  having  been  granted, 
*4^71  '*'-^ttm/rey  and  Skinnevy  on  a  former  day  in  this  term,  showed 
-^  cause.— The  cases  of  Ex  parte  Einning,  5  C.  B.  507  (E.  G.  L.  R. 
vol.  57),  Kinning  r.  Buchanan,  8  C.  B.  271  (E;  C.  L.  R.  vol.  65),  7  D.  & 
L.  169,  and  Abley  v.  Dale,  10  C.  B.  62  (E.  C.  L.  R.  vol.  70),  1 L.  M.  &  P. 
626,  show  that  the  warrant  in  question  was  illegal  and  bad.  The  memo* 
randum  of  the  judge  showed  that  he  meant  to  make  a  legal  order,  and 
that  the  illegality  was  the  act  of  the  defendant,  whose  duty  it  was,  under 
the  111th  section(i)  of  the  statute,  to  enter  the  proceedings  of  the  court: 

(a)  Which  enaots  **  that,  wheneyer  any  order  of  oommitmont  shall  hare  been  made  as  afore- 
•aid,  the  clerk  of  the  said  court  sbaU  issue,  under  the  seal  of  the  coart,  a  warrmat  of  commit- 
ment, directed  to  one  of  the  bailiffs  of  any  county  oonrt»  who  by  such  warrant  shall  be  empowered 
to  take  the  body  of  the  person  against  whom  such  order  shall  be  made;  and  all  constables  and 
other  peace  officers,  within  their  seyeral  jurisdictions  shall  aid  in  the  execution  of  every  such 
warrant;  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction,  and  prison  mentioned  in 
any  such  order,  shall  be  bound  to  receiire  and  keep  the  defendant  therein  until  discharged  under 
the  provisions  of  this  act,  or  otherwise  by  due  course  of  law ;  and  no  protection,  order,  or  certifi- 
cate granted  by  any  court  of  bankruptcy,  or  for  the  relief  of  insolvent  debtors,  shall  be  available 
to  discharge  any  defendant  from  any  coq^mitment  under  such  last-mentioned  order." 

(h)  Which  enacts  "that  the  clerk  of  every  court  holden  under  this  act,  shall  cause  a  note  of 
all  plaints  and  summonses,  and  of  all  orders,  and  of  all  Judgments  and  executions,  and  returns 
thereto,  and  of  all  fines,  and  of  all  other  proceedings  of  the  court,  to  be  fairly  entered,  from 
time  to  time,  in  a  book  belonging  to  the  court,  which  shall  be  kept  at  the  office  of  the  court; 
and  such  entries  in  the  said  book  or  a  copy  thereof  bearing  the  seal  of  the  court,  and  purporting 
to  be  signed  and  certified  as  a  true  copy  by  the  olerk  of  the  eourty  shall  at  all  times  be  admitted 
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Ely  V.  Mode,  20  Law  Journ.,  N.  S.,  Exch.  29.  Andrews  t;.  Marris,  1  Q. 
B.  8  (E.  C.  L.  R.  Tol.  41),  1  Gale  k  D.  268,  is  very  analogous  to  the  pre- 
sent case:  in  that  ease,  a  court  of  requests  act  (a)  enacted,  that,  when 
the  commissioners  should  have  made  an  order  on  a  defendant  for  pay- 
ment of  money,  the  said  commissioners  present  in  court  might  award 
execution  against  the  body  or  goods  of  such  defendant ;  that  thereupon 
the  clerk  of  the  court,  at  the  prayer  of  the  plaintiff,  might  issue  a  pre- 
cept under  his  hand  and  seal,  by  way  of  ea.  %a.  or  fi.  fa.,  to  the  Serjeants 
of  the  court,  who  should  execute  the  same ;  and  that  it  should  be  lawful 
for  the  commissioners,  if  they  should  think  fit,  to  order  any  debt  due 
to  the  plaintiff  to  be  paid  by  instalments,  on  such  terms  as  might  appear 
to  them  reasonable ;  and  that  it  should  also  be  lawful /or  the  %aid  ri^Aoc^ 
*eommis9toner8  present  in  eourt^  on  default  in  paying  any  such  ^ 
instalment,  at  the  instance  of  the  plaintiff,  and  an  due  prpof  of  such 
default,  to  award  execution  against  the  defendant,  or  his  sureties,  for 
the  whole  debt,  or  such  part  as  should  remain  unpaid,  with  such  further 
costs  as  should  seem  to  them  reasonable,  to  be  recovered  in  the  same 
manner  as  the  original  debt :  and  it  was  held,  that,  after  a  simple  award 
of  execution,  the  clerk  might  issue  a  precept  for  carrying  it  into  effect, 
without  further  intervention  of  the  court :  but  that,  where  the  commis- 
sioners had  ordered  the  debt  to  be  paid  by  certain  instalments  « or 
execution  to  issue,"  the  clerk  could  not,  on  default  of  payment,  and 
application  to  him  by  the  plaintiff,  issue  a  precept  for  execution,  without 
further  intervention  of  the  court ;  for,  that  the  commissioners  were 
required,  when  acting  upon  such  default,  to  exercise  judicial  functions, 
which  could  not  be  delegated ;  and  therefore,  that  the  clerk,  having 
made  such  precept,  which  had  been  executed,  was  liable  in  trespass, 
although  the  proceeding  was  conformable  to  the  practice  of  the  court, 
for,  the  court  could  not  institute  such  a  practice :  but  that  the  Serjeant 
executing  such  precept  was  protected  by  it.  In  Carratt  v.  Morley, 
1  Q.  B.  18  (E.  C.  L.  B.  vol.  41),  the  commissioners  were,  under  similar 
circumstances,  held  liable  in  trespass  for  proceeding  without  jurisdiction. 
[Jbrvis,  C.  J. — There  was  a  total  absence  of  jurisdiction  in  those  cases.] 
In  Clark  v.  Woods,  2  Exch.  895,t  a  warrant  issued  by  two  justices  of 
the  county  of  Sussex,  after  reciting  the  making  of  a  rate,  the  assess- 
ment of  the  plaintiff  in  the  sum  of  17Z.  19^.  6d.  thereto,  and  his  refusal 
to  pay  the  same,  and  that  Hosier  and  Woods,  two  justices,  &;c.,  had 
issued  their  warrant  to  levy  the  said  sum  of  172. 19s.  6d.,  and  the  fur- 
ther sum  of  6s.  for  costs  incurred  in  the  premises,  making  in  the  whole 
the  sum  of  182.  5s.  6d.,  by  distress,  &c.,  ^commanded  the  con-  rn^Aog 
stable  to  apprehend  and  take  the  plaintiff  to  the  house  of  cor-  '- 
rection,  there  to  remain  <<  until  payment  of  the  said  sum :"  and  it  was 

In  ftU  eonrts  and  plaeei  whatfloever,  tB  oyidenee  of  snoh  entriei,  and  of  the  proceeding  referred 
to  by  nich  entiy  or  entries,  and  of  the  regularity  of  roch  proceeding,  without  any  farther  proof 
(o)  47  G.  3,  sees.  2,  o.  IzzTiiL 
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held,  that  the  warrant  was  bad  in  t<ftOj — the  Btatnte  43  Elis.  c.  2,  s.  4, 
which  gives  a  remedy  for  the  levying  of  money  assessed  for  poor-rates, 
not  extending  to  eosts,  and  the  18  G.  8,  c.  19,  s.  1,  under  which  justices 
have  power  to  award  costs  in  such  a  case,  limiting  the  period  for  which 
the  defaulter  can  be  imprisoned,  to  the  term  of  one  month, — and  that 
an  action  of  trespass  lay  against  the  justice  and  the  canBtahle  for  the 
arrest  and  imprisonment  under  it.  Upon  the  authority  of  these  cases, 
it  is  submitted,  the  defendant  in  this  case  is  clearly  and  solely  respon- 
sible for  the  imprisonment  of  the  plaintiff  under  this  illegal  warrant ; 
and  that  trespass  is  the  appropriate  form  of  remedy.  The  defendant 
has  availed  himself  of  the  machinery  of  his  office  to  issue  a  bad  war- 
rant, which  is  not  justified  by  any  previous  order  of  the  court.  Bryant 
V.  Clutton,  1  M.  &  W.  408,t  is  also  an  authority  in  favour  of  the  main- 
tenance of  this  action.  [Jbrvis,  C.  J. — ^Why  should  not  the  clerk, 
who  is  bound  to  issue  the  warrant,  be  in  the  same  situation  as  the 
sheriff?]  In  issuing  this  bad  warrant,  the  defendant  was  not  obeying 
the  direction  of  the  judge.  There  is  no  plea  of  not  guilty  by  statute 
given  to  the  clerk,  as  there  is  to  the  bailiff,  and  those  acting  under  him : 
13  &  14  Vict.  c.  61,  s.  19.{a)  At  all  events,  it  only  applies  to  the 
clerk,  where  he  is  joined  with  the  bailiff. 

*  W.  H.  Watson  and  Manisty,  in  support  of  the  rule. — ^This 
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defence  is  clearly  open  to  the  defendant  under  not  guilty,  whether 


"by  statute**  or  not.  [Jervis,  C.  J. — ^We  all  think  the  19th  section  of 
the  13  &  14  Vict.  c.  61,  embraces  the  clerk.]  The  judge  of  the  county 
court  had  jurisdiction  to  hear  the  summons,  and  had  power  to  award 
imprisonment  for  non-attendance.  [Jervis,  0.  J.,  referred  to  Ex  parte 
O'Neill,  10  C.  B.  57  (E.  0.  L.  R.  vol.  70),  1  L.  M.  &  "£.  787.    The 

(a)  Which  enacts,  **  th&t  no  action  shall  be  brought  against  any  high-bailiff  or  buliff,  or 
against  any  person  or  persons  acting  by  the  order  and  in  aid  of  any  high>bailiff,  for  anything 
done  in  obedienee  to  any  warrant  under  the  hand  of  the  olerk  or  clerks  of  the  said  eoart»  and 
the  seal  of  the  said  court,  until  demand  hath  been  made  or  left  al  the  office  of  such  high-bailiff 
by  the  party  or  parties  intending  to  bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent, 
in  writing,  signed  by  the  party  demanding  <the  same,  of  the  perusal  and  oopy  of  such  waxnmt^ 
and  the  same  hath  been  refused  or  neglected  by  the  spaee  of  six  days  after  snoh  demand;  and, 
in  case,  after  such  demand,  and  compliance  therewith,  by  showing  the  said  warrant  to,  and 
permitting  a  copy  to  be  taken  thereof  by,  the  party  demanding  the  same,  any  action  shaU 
be  brought  against  such  high-baUilT,  bailiir,  or  other  person  or  persons  aoting  in  his  aid,  for 
any  such  cause  as  aforesaid,  wiihmU  making  the  eUrk  or  elerk§  of  the  eaid  eouH  loAo  eigned 
or  waled  the  eaid  warrant  defendant  or  de/endante,  that,  on  producing  or  proTing  such  war- 
rant at  the  trial  of  such  action,  the  jury  shall  giro  their  rerdiot  for  the  defendant  or  defend- 
ants, notwithstanding  any  defect  of  jurisdiction,  or  other  irregularity  in  the  said  warrant;  and, 
if  such  action  be  brought  jointiy  against  such  elerk  or  clerks,  and  also  against  such  high-bailifl^ 
or  bailiff,  or  person  or  persons  aoting  in  his  or  their  aid,  as  aforesaid,  then,  on  proof  of  such 
warrant,  the  jury  shall  iind  for  such  high-bailiff,  or  bailing  and  for  such  person  or  penwna  so 
acting  as  aforesaid,  notwithstanding  such  defect  or  irregularity  as  aforesaid;  and,  if  the  yerdi^l 
shall  be  given  against  the  said  clerk  or  clerks,  that,  in  such  case,  the  plaintiff  or  plaintiffs  shaU 
recoTcr  his,  her,  or  their  costs  against  him  or  them,  to  be  taxed  in  such  manner,  by  the  proper 
officer,  as  to  include  such  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay  to  such  defendaal  or 
defendants  for  whom  such  verdiet  shaU  be  found  as  aforesaid ;  and,  if  amy  action  ehcM  he  hroaght, 
the  defendant  or  defendanU  ehall  and  may  plead  the  general  iseae,  and  glTC  the  special  matter  in 
OTidence  at  any  trial  had  thereupon." 
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19th  section  of  the  13  &  14  Yict.  c.  61,  is  not  yery  intelligible.  [JsR- 
Yis,  C.  J. — ^It  seems  to  amount  to  a  legislatire  declaration  that  the 
judges  are  not  liable,  or  the  bailiffs ;  but  that  the  clerk  is.]  The  true 
distinction  is  taken  in  Houlden  v..  Smith :  where  the  judge  has  juris- 
diction, he  is  fiot  liable ;  but,  where  he  acts  altogether  without  jurisdic- 
tion, *he  %»  liable:  Calder  v.  Halket,  8  Moore's  P.  G.  Cas.  28;  p^.  .^ 
Taaffe  v.  Downes,  lb.  86,  n. ;  but  in  neither  case  is  the  clerk,  ^ 
who  acts  merely  ministerially,  responsible  in  trespass :  Whitelegge  v. 
Richards,  8  Brod.  &  B.  188  (E.  C.  L.  R.  vol.  5),  6  J.  B.  Moore,  501 
(E.  C.  L.  R.  vol.  17),  2  B.  &  C.  45,  in  error  (E.  C.  L.  R.  vol.  9) ;  Buren 
1^.  Denman,  2  Ezch.  167.t  Andrews  v.  Marris  and  Carratt  t;.  Morley 
are  no  authorities  against  the  present  defendant :  in  the  former,  there 
was  no  order  for  imprisoning  the  party  at  all.  [Maule,  J. — The  clerk 
would  be  liable  in  trespass  for  issuing  a  warrant,  where  there  was  no 
judgment.]  Clearly.  But,  suppose  the  judge  makes  an  order  that  is 
void, — ^what  is  the  clerk  to  do  7  Has  he  any  authority  to  criticise  the 
acts  of  his  superior  ?  In  Bushell's  case,  1  Mod.  119,  a  motion  was 
made  by  Sir  WUliam  JaneSj  for  the  Lord  Mayor  Starling  and  the 
Recorder  Howell :  one  Bushell  had  brought  an  action  against  them  for 
false  imprisonment ;  and  because  the  plea  was  long,  he  prayed  he  might 
have  time  to  plead.  Hals,  C.  J.,  said :  <<  I  speak  my  mind  plainly, 
that  an  action  will  not  lie;  for,  a  eertiorari  and  an  habeas  corpus^ 
whereby  the  body  and  proceedings  are  removed  hither,  are  in  the  nature 
of  a  writ  of  error ;  and,  in  the  case  of  an  erroneous  judgment  given  by 
a  judge,  which  is  reversed  by  a  writ  of  error,  shall  the  party  have  an 
action  of  false  imprisonment  against  the  judge?  No,  nor  against  the 
officer  neither.  The  habeas  carpu$  and  writ  of  error,  though  it  doth 
make  void  the  judgment,  it  doth  not  make  the  awarding  of  the  process 
void  to  that  purpose ;  and  the  matter  was  done  in  a  course  of  justice : 
they  will  have  but  a  cold  business  of  it."  The  like  doctrine  is  laid 
down  in  Hammond  v.  Howell,  2  Mod.  218.  Here,  the  imprisonment  is 
the  act  of  the  court :  all  that  the  clerk  does,  is,  the  affixing  the  court 
seal  to  it.  Cooper  v.  *Harding,  7  Q.  B.  928  (E.  C.  L.  R.  vol.  ^^^^^ 
53),  is  also  an  authority  to  show  that  the  present  defendant  is  '- 
not  liable  in  trespass.  The  sheriff  is  not  liable  for  the  wrongful  act  of 
the  bailiff:  Tunno  v.  Morris,  2  C.  M.  &  R.  298.t  Lord  Abikger  there 
says :  <<  The  sheriff,  if  not  the  judge,  is  the  assistant  of  the  county 
court,  and  as  much  a  constituent  part  of  it  as  the  entering  clerk  of  a 
court  of  record.  Nobody  ever  supposed  that  that  officer  would  be  liable 
for  the  mis-execution  of  its  process."  [Maule,  J. — ^The  19th  section 
of  the  13  k  14  Yict.  c.  61,  contemplates  an  action  which  shall  be  brought 
jointly  against  the  clerk  and  the  person  executing  the  warrant,  and 
that  the  latter,  on  showing  the  process,  shall  have  a  verdict.  Such  a 
joint  action  as  that  must  be  case  or  trespass  against  the  two.  It  must 
be  treipoii  against  the  person  executing  the  process :  and  therefore,  of 
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cooTBe,  trespass  against  both.]  It  is  quite  impossible  to  reconcile  all 
the  parts  of  that  section :  nor  is  it  necessary  in  the  present  case  to 
attempt  it.  Cur.  adv.  vult. 

Jeryis,  C.  J.,  now  delivered  the  judgment  of  the  court : 

Upon  the  trial  of  this  cause,  my  brother  Maulb  doubted  whether 
there  was  sufficient  eyidence  to  fix  the  defendant,  but  directed  the  jury 
to  assess  the  damages  for  the  plaintiff,  and  gave  the  defendant  leave  to 
enter  a  nonsuit,  if,  upon  consideration,  the  court  should  be  of  opinion  that 
the  defendant  was  not  liable,  and  that  the  defence  was  admissible,  upon 
the  record. 

The  only  evidence  against  the  defendant,  was,  the  warrant  sealed 
and  signed  by  him  as  clerk  of  the  court.  The  defendant  produced 
a  minute  of  the  proceedings  at  the  court  held  on  the  10th  of  Octo- 
ber ;  which,  after  stating  the  particulars,  the  amount  claimed,  and  the 
*4.4^1  ^j'^^g^^®^^*  under  the  word  "order"  contained  the  following 
^  entry : — «  On  the  17th  October,  instant,  or  thirty  days'  imprison- 
ment, for  not  attending."  The  judge  of  the  court  proved,  from  a  pri- 
vate memorandum,  that  he  intended  the  order  to  be  for  a  commitment 
forthwith,  with  an  understanding  that  it  should  not  be  enforced  till 
after  the  17th  of  October. 

By  the  statute  9  &  10  Vict.  c.  95,  s.  Ill,  the  clerk  is  directed  to 
cause  a  note  of  all  orders  and  proceedings  of  the  court  to  be  fairly 
entered  in  a  book,  and  a  copy  of  such  entry,  duly  authenticated,  is  at 
all  times  to  be  admitted  as  evidence  of  such  entry,  and  of  the  proceed- 
ings referred  to  by  such  entry,  or  of  the  regularity  thereof.  We  are 
bound,  therefore,  by  the  copy  of  the  entry  so  produced,  and  must 
assume,  contrary  to  the  evidence  given  by  the  judge,  that  the  order 
was,  that  the  present  plaintiff  should  be  imprisoned  for  thirty  days,  for 
not  attending,  unless  he  paid  the  debt  and  costs  on  or  before  the  17th 
of  October. 

According  to  the  decisions  of  this  court,  confirmed  in  this  respect 
by  the  court  of  error,  this  was  a  bad  order;  but  it  is  correctly  stated 
in  the  warrant ;  and  the  question  is,  whether  the  clerk  of  the  court  is 
liable  in  trespass.     We  are  of  opinion  that  he  is  not. 

By  the  102d  section  of  the  county  court  act,  "where  any  order  of 
committal  shall  have  been  made  as  aforesaid,  the  clerk  of  the  court 
shall  issue,  under  the  seal  of  the  court,  a  warrant  of  commitment,"  &g. 
It  is  said,  that  the  words  "  as  aforesaid,"  by  reference  to  the  preceding 
sections,  require  that  the  order  should  be  in  compliance  with  the  terms 
of  the  act;  and  that  this  section  is  not  obligatory  upon  the  clerk  where 
the  order  is  bad  and  cannot  be  sustained. 

This  is  not,  in  our  opinion,  the  correct  construction  of  the  act.    It 

would  throw  upon  the  clerk  the  duty  of  reviewing  the  decision  of  the 

*4441  J^^S^' — ^^^  superior  officer.     '*'The  clerk  is  a  mere  ministerial 

-'  officer,  to  carry  into  effect  the  order  of  the  judge,  and  cannot  be 
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liable  in  trespass  for  the  mere  performance  of  the  datj  cast  upon  him 
bjr  the  express  language  of  the  act  of  parliament.    The  case  of  Andrews 
V.  Harris,  1  Q.  B.  8  (E.  C.  L.  R.  vol.  41),  1  Gale  &  D.  268,  cited  in 
the  argument  for  the  plaintiff,  is  distinguishable,  in  several  very  mate- 
rial respects,  from  the  present,  and  does  not  conflict  with  our  decision. 
In  that  case,  the  local  act  empowered  the  commissioners,  if  they  made 
an  order  or  decree  for  payment  of  a  sum  of  money  forthwith,  to  award 
execution  against  the  body  or  goods  of  the  defendant ;  and  thereupon 
the  act  required  the  clerk  of  the  court  to  issue  a  precept  under  his  hand 
and  seal,  by  way  of  eaptaa  ad  satisfaciendum^  &c.    If  the  commissioners 
thought  fit  to  order  payment  by  instalments,  they  might  do  so ;  and,  if 
they  adopted  this  course,  the  award  of  execution  was  to  be  made  only 
in  case  of  failure  in  payment  of  an  instalment,  and  proof  of  that  failure ; 
upon  which  the  commissioners  present  in  court  were  empowered  to  award 
execution  in  manner  aforesaid,  for  the  unpaid  residue  of  the  debt,  and 
for  such  further  costs  as  to  them  should  seem  just  and  reasonable.     It 
is  clear,  therefore,  that,  under  that  act,  execution  could  not  lawfully  be 
awarded,  after  an  order  to  pay  by  instalments,  until  proof  had  been 
made  of  the  default  before  the  commissioners  present  in  court,  who  were 
to  exercise  a  discretion  as  to  costs.    In  faety  no  proof  of  default  had 
been  made  before  the  commissioners,  and  they  had  made  no  award  of 
execution ;  for,  the  words  <<  or  execution  to  issue,"  at  the  end  of  the 
order  for  the  payment  by  instalments,  are  clearly  no  award  of  execution, 
being  silent  as  to  the  mode  of  execution,  and  the  amount  of  either  the 
sum  of  money  or  the  costs  for  which  it  should  issue,  but  amount  to  no 
more  than  a  warning  to  the  defendant,  that,  in  ^default  of  obedi-  r^c^e 
ence  to  the  order,  execution  may  issue  against  him.     The  defend-  ^ 
ant  Harris,  therefore,  in  issuing  the  precept,  acted  without  any  order 
of  the  court  requiring  him  to  issue  it :  and,  although  it  appeared  that  a 
practice  had  prevailed,  with  the  concurrence  of  the  commissioners,  that 
the  clerk  should  issue  a  precept  in  such  a  case,  without  any  order,  the 
defendant,  in  issuing  it,  was  usurping  a  power  which  the  commissioners 
could  not  confer  upon  him.     In  the  case  of  Andrews  v.  Harris,  also, 
the  precept  was  under  the  hand  and  seal  of  the  defendant ;  and,  by  that 
order,  the  defendant  required  the  serjeant  to  arrest  the  plaintiff;  and, 
if  it  had  been  made,  as  it  professed  to  be  made,  by  order  of  the  court, 
it  would  have  been  correct.    But,  in  fact  there  was  no  such  order  of 
the  court :  the  defendant,  therefore,  had,  in  terms,  ordered  the  arrest 
of  the  plaintiff  without  any  authority  to  do  so. 

In  the  present  case,  the  order  of  the  court,  as  appears  by  the  minute, 
is,  that  the  plaintiff  shall  be  imprisoned  thirty  days,  if  he  do  not  pay 
42.  Us.  4(2.  debt,  and  lis.  4d.  costs,  on  the  17th  of  October.  The 
warrant  is  under  the  seal  of  the  court,  and  purports  to  be  a  command 
by  the  court,  in  strict  conformity  with  the  minute.  It  is,  indeed,  signed 
by  the  defendant,  as  <<  clerk  of  the  said  court :"  but  this  seems  only  to 
VOL.  XI.— 89  2c 2 


445  DEWS  V.  RILEY.    T.  T.  1861. 

mean  that  he  attests,  in  that  capacity,  that  the  warrant  is  the  act  of 
the  court  whose  seal  it  bears, 

In  the  case  of  Andrews  v.  Marris,  therefore,  the  defendant  in  his 
own  name  ordered  the  arrest  of  the  plaintiff,  assuming  to  do  so  by  force 
of  an  order  of  the  commissioners,  who  in  fact  had  made  no  such  order. 
In  the  present  case,  the  conrt  did  in  fact  order  the  arrest  of  the  plain- 
tiff; and  the  defendant  did  no  more  than  authenticate  the  order  as 
being  the  act  of  the  court. 

But  it  was  said  on  the  argument,  that  the  clerk  must  at  all  events 
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produce  evidence  of  the  order,  to  bring  '^'himself  within  the  102d 
section :  and  that,  for  that  purpose,  the  order  should  have  been 
specially  pleaded:  to  which  it  was  answered,  that  he  was  merely  a 
ministerial  officer,  that  he  was  not  a  trespasser,  even  though  the  judge 
might  be,  and  that  he  was  well  defended  under  the  general  issue. 

It  is  unnecessary  to  decide  this  question.  The  plea  upon  the  record, 
is,  <<not  guilty,  by  statute;"  and  the  statute  18  &  14  Vict.  c.  61,  s. 
19,  applies  to  this  case,  and  allows  the  defendant  to  plead  the  general 
issue,  and  give  the  general  issue  in  evidence.  Although  the  primary 
object  of  that  section  is,  to  protect  high  bailiffs,  and  their  officers,  it 
applies  to  actions  brought  against  clerks  jointly  with  high  bailiffs  and 
enacts  generally,  that,  if  any  action  shall  be  brought,  the  defendant  or 
defendants  shall  and  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  nonsuit 
should  be  made  absolute.  Rule  absolute  accordingly. 


♦447]    *SCOTT  V.  Count  JULES  DE  RICHEBOURG.    June  11. 

Costs  of  issues  in  faot  found  for  the  plidntiff,  uid  costs  of  a  judgment  on  demurrer  girea  for 
the  defendant,  in  the  fame  snit,  ''are  interloeatory  oosts,"  within  the'meajoing  of  the  93d 
ml*  of  Hilary  Term,  2  W.  4,  and  may  be  set  olf  against  each  other,  without  regard  to  the 
attorney's  lien. 

This  was  an  action  of  debt,  brought  to  recover  10002.  and  interest 
due  upon  two  bills  of  exchange  for  500Z.  each,  accepted  by  the  defend- 
ant, and  endorsed  to  the  plaintiff.  The  declaration  contained  three 
counts, — the  first  two  upon  the  bills  respectively;  the  last  upon  an 
account  stated.  Upon  the  first  and  third  counts,  issues  in  fact  were 
joined,  which  were  tried  at  the  sittings  in  London  in  Easter  Term 
last,  and  a  verdict  found  for  the  plaintiff,  damages  5132.  IO9.  To  the 
second  count  there  was  a  demurrer,  upon  which  the  defendant  had 
judgment. 

The  plaintiff's  costs  of  the  issues  in  fact  were  taxed  on  the  9th  of 
May  last,  and  an  allocatur  given  for  562.  I9.,  and  judgment  was  entered 
accordingly.    The  defendant's  costs  of  the  demurrer  were  also  taxed  on 
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the  same  daj^  and  an  allocatur  given  for  151.  99.j  and  final  judgment 
was  at  the  same  time  entered  up  for  the  same. 

J.  Broton^  in  the  last  term,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  satisfaction  should  not  be  entered  on  the  roll  as 
to  the  judgment  signed  and  entered  up  on  behalf  of  the  defendant,  the 
plaintiff  also  entering  satisfaction  on  the  roll,  for  the  like  amount,  in 
part  satisfaction  of  the  judgment  recoyered  by  the  plaintiff  against  the 
defendant  in  this  action.  He  cited  Burden  v.  Flower,  7  Dowl.  P.  G. 
786,  Gregory  v.  The  Duke  of  Brunswick,  3  0.  B.  481  (E.  C.  L.  R.  vol. 
54),  the  98d  rule  of  Hilary  Term,  2  W.  4,  and  the  observations  thereon 
in  1  Ghitty's  Archbold,  p.  110,  8th  edit. 

^SawhiM  now  showed  cause,  upon  an  affidavit  of  the  defend-  r^c^o 
ant's  attorney,  which  stated  that  application  was  made  on  the  ^ 
part  of  the  plaintiff  before  the  master,  to  have  the  defendant's  costs 
deducted  from  the  amount  of  the  plaintiff's  allocatur,  but  that  the 
master  declined  to  do  so,  conceiving  that  the  defendant  was  entitled  to 
a  separate  allocatur,  to  complete  his  judgment  on  the  demurrer  ;(a) 
that  the  defendant  was  indebted  to  him  (the  attorney)  in  the  sum  of 
2007.  and  upward  for  work  and  labour  as  an  attorney,  &c. ;  and  that, 
if  the  set-off  were  allowed  to  the  prejudice  of  his  lien,  he  verily  believed 
he  would  lose  the  amount  thereof. 

That  which  this  rule  seeks  might  be  allowed  if  there  were  no  inter- 
vening lien  of  the  defendant's  attorney.  These  are  not  interlocutory 
costs.  There  are  two  distinct  judgments.  [Maulb,  J. — ^There  can  be 
no  splitting  of  an  action  for  the  benefit  of  the  attorney.]  The  9Sd 
rule  of  Hilary  Term,  2  W.  4, — ^which  declares  that  "no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the  prejudice  of 
the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the 
set-off  is  sought ;  provided,  nevertheless,  that  interlocutory  costs  in  the 
same  suit,  awarded  to  the  adverse  party,  may  be  deducted," — does  not 
apply  to  costs  of  a  judgment  on  demurrer,  for  which  the  defendant  is 
entitled  by  the  statute  to  a  judgment :  such  costs  cannot  be  interUh 
cutary.  [Maulb,  J. — ^For  this  purpose  surely  they  are  interlocutory. 
The  plaintiff  has  the  judgment  of  the  court.]  Each  party  has  a  judg- 
ment :  there  would  be  error  on  the  record,  if  a  judgment  for  the  de- 
fendant for  the  costs  of  the  demurrer  was  not  entered:  Gregory  v.  The 
Duke  of  Brunswick.  [Jbrvis,  C.  J. — Suppose  an  action  brought  by 
A.,  against  B.  and  0.,  and  a  verdict  for  A.  against  B.,  and  a  verdict 
in  favour  of  C,  might  C.'s  costs  be  '''set  off  against  the  damages  r^^g 
and  costs  recovered  against  B.  7] 

J.  Browny  in  support  of  the  rule. — ^The  case  just  put  was  expressly 
decided  in  the  affirmative  in  George  v.  Elston,  1  N.  C.  513,  1  Scott, 
618,  3  Dowl.  P.  C.  419.  Tindal,  C.  J.,  there  says:  «The  98d  rule 
only  applies  to  the  set-off  of  damages  or  costs  between  the  same  parties 

(a)  Under  the  3  A  4  W.  4,  e.  42,  8.  S4. 
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in  different  9uit9 :  here  the  setH>iF  sought  is  of  costs  incurred  in  the 
same  suit.  The  case,  therefore,  rests  upon  the  principle  that  obtained 
before  the  making  of  the  rule.  Schoole  v.  Noble,  1  H.  Blac.  23,  seems 
to  me  to  decide  the  question.  A  pauper  plaintiff  is  not  to  be  permitted 
improperly  to  bring  defendants  before  the  court,  and  then  turn  round 
and  say  that  the  costs  of  those  as  against  whom  he  is  unsuccessful  shall 
not  be  set  off  against  his  claim  upon  others  of  the  defendants  against 
whom  he  has  obtained  a  verdict."  And  in  Lees  v.  Reffitt,  3  Ad.  k  E. 
707  (E.  0.  L.  R.  vol.  SO),  5  N.  A;  M.  840  (per  nom.  Lees  t;.  Kendall) 
(E.  C.  L.  R.  vol.  86),  the  Court  of  Queen's  Bench  fully  confirmed  the 
case  of  George  v.  Elston.  [Maulb,  J. — I  think  this  ought  to  hare 
been  done  by  the  master  by  deduction  at  the  time  of  the  taxation. 
Where  the  set-off  claimed  is  of  a  judgment  for  damages  or  costs  in  a 
different  suit,  inasmuch  as  that  cannot  be  done  without  the  intervention 
of  the  court,  the  court  may  properly  withhold  its  sanction  to  that  pro* 
ceeding,  unless  the  attorney's  lien  is  saved.  But,  where  the  aid  of  the 
court  is  not  invoked,  it  has  no  means  of  giving  this  protection  to  the 
attorney.]  The  master,  upon  the  authority  of  Gregory  v.  The  Duke 
of  Brunswick,  considered  that  the  defendant  was  entitled  to  a  judgment 
for  his  costs  of  the  demurrer.  [Maulb,  J. — ^No  doubt :  still,  the  set- 
off might,  I  think,  have  been  effected  by  the  alloeatur.  Jbbvis,  C.  J. 
*4.'^m  — ^^^  meaning  *of  the  decision  in  Gregory  v.  The  Duke  of 
-'  Brunswick  is  plain,  from  the  language  of  Pabkb,  B.,  in  giving 
the  judgment.  After  referring  to  the  4  JE  5  Ann.  c.  16,  s.  5,  and  the 
8  &;  4  W.  4,  c.  42,  s.  84,  he  says :  «  Though  the  object  of  the  [latter] 
statute  was,  to  provide  for  oases  not  included  in  the  8  &  9  W.  3,  c.  11, 
s.  2,  which  had  been  construed  not  to  extend  to  any  cases  except  where 
the  plaintiff  would  have  recovered  his  costs  if  he  had  recovered,  its 
terms  are  so  general  that  there  seems  to  be  no  question  but  that  it  gives 
a  right  to  a  judgment  and  costs  in  all  cases  of  demurrer.  It  is  impos- 
sible for  us  to  take  notice  that  the  plaintiff  has  had  those  costs  allowed 
by  way  of  deduction  out  of  the  general  costs  given  to  the  defendant ; 
for,  there  is  no  averment  on  the  record  to  warrant  that  presumption."] 
The  rule  as  to  the  attorney's  lien,  is  thus  dealt  with  in  Chitty's  Arch* 
bold,  vol.  I.  p.  110,  8th  edit. :  <<  The  lien  holds,  as  against  the  opposite 
party,  to  the  extent  of  the  attorney's  costs  of  that  cause  only,  the  costs 
being  calculated  as  between  attorney  and  client.  It  also  extends  only  to 
the  balance  which  is  ultimately  to  be  paid  over  to  the  client  upon  the  gene- 
ral and  final  result  of  the  cause ;  and,  whatever  costs  may  be  due  to  the 
opposite  party  in  the  particular  cause,  whether  they  are  the  costs  of  special 
issues  found  for  him,  or  of  interlocutory  proceedings,  he  has  a  right  to 
deduct  them,  without  regard  to  the  amount  which  may  be  due  from  the 
client  to  the  attorney."  The  opinion  intimated  by  Colbbidoe,  J.,  in 
Burdon  v.  Flower,  7  Dowl.  P.  C.  786,  is  also  in  favour  of  the  view  now 
contehded  for.    [Maulb,  J. — ^It  does  not  appear  that  my  Brother 
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CoLBRiDOB*8  attention  was  directed  to  the  application  of  the  role  to 
the  attorney's  lien.]  It  certainly  was  not.  [Maule,  J. — The  98d 
role  of  Hilary  Term,  2  W.  4,  assomes  that  only  one  party  can  be 
'^entitled  to  the  final  costs.  That  explains  the  meaning  of  the  r^c^r-* 
word  « interlocutory,"  in  the  provi8o.]{a)  '- 

Jesyis,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
This  court,  in  George  v.  Elston,  determined  that  the  98d  rule  of  Hilary 
Term,  2  W.  4,  applies  only  to  the  set-off  of  damages  or  costs  between 
the  same  parties  tfi  different  tuits:  and  that  decision  was  recognised  and 
acted  upon  by  the  Court  of  Queen's  Bench,  in  Lees  t;.  Reffitt.  If  that 
be  the  rule,  there  is  nothing  to  prevent  the  court  from  ordering  satis- 
faction to  be  entered  in  the  manner  here  prayed.  And  this  decision  in  no 
degree  conflicts  or  interferes  with  that  of  the  court  of  error  in  Gregory 
V.  The  Duke  of  Brunswick.  It  did  not  appear  upon  the  record  in  that 
case  that  the  plaintiff  had  any  judgment  for  the  costs  of  the  demurrer 
which  was  decided  in  his  favour.  Here,  however,  it  will  no  doubt 
appear,  when  the  record  is  made  up,  that  the  defendant  has  had  an 
award  of  costs  on  the  demurrer,  and  that  those  costs  have  been  paid, — 
by  set-off  against  the  damages  and  costs  recovered  by  the  plaintiff.  I 
think  we  are  bound  to  decide  in  conformity  with  George  v.  Elston  and 
Lees  V.  Beffitt. 

Maule,  J. — I  am  of  the  same  opinion.  I  think  the  « interlocutory 
costs"  mentioned  in  the  93d  rule  of  Hilary  Term,  2  W.  4,  are,  all  the 
costs  the  right  to  which  has  accrued  to  either  party  before  the  final 
conclusion  of  the  last  stage  of  the  suit, — that  is,  before  the  ultimate 
judgment  of  the  court  upon  the  whole  record.  Everything  anterior  to 
that,  is,  in  my  opinion,  *«  interlocutory,"  within  the  meaning  of  r^^rn 
the  rule :  and  I  think  it  would  be  unjust  if  these  costs  were  not  ^ 
allowed  to  be  set  off. 

Cresswell,  J. — ^I  see  no  reason  for  dissenting  from  the  opinion 
expressed  by  Tindal,  C.  J.,  in  the  case  of  George  v.  Elston,  and  after- 
wards adopted  by  the  Court  of  Queen's  Bench  in  Lees  v,  Beffitt,  that 
the  93d  rule  of  Hilary  Term,  2  W.  4,  does  not  apply  to  a  case  of  this 
sort. 

Talfourd,  J.,  concurred.  Rule  absolute. 

(a)  The  following  easei  were  also  oitod :— Bridges  «.  Smyth,  8  Blngh.  29  (E.  C.  L.  R.  vol.  21), 
1  Bf.  A;  Soott,  03  (E.  G.  L.  R.  toL  28),  1  Dowl.  P.  C.  242,  Pftrtridge  v.  Gardner,  4  Exch.  S03,t  2 
L.  H.  A  P.  371,  and  Callander  «.  Howard,  10  C.  B.  302  (E.  G.  L.  R.  toL  70),  1  L.  M.  A  P.  75S. 
See  also  Partridge  v.  Gardner,  affirmed  on  error,  6  Exch.  621.f 
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SHELTON  ».  SPRINGETT.    June  17. 

The  men  monl  obUgatloii  on  »  parent  to  miintain  his  ehOd,  affords  no  legal  inferenee  of  ft 
promise  to  pay  a  debt  contntoted  by  hlmi  eren  for  neeeisaries. 

Assumpsit  for  meat,  drink,  washing,  lodging,  and  other  necessaries 
found  and  provided  by  the  plaintiff  for  the  defendant's  son. 

Flea,  non  assumpsit. 

At  the  trial  at  the  sheriff's  court,  London,  on  the  29th  of  May  last, 
it  appeared,  that  the  plaintiff  kept  a  coffee-house  in  the  Minories ;  that 
the  defendant,  who  was  the  manager  of  the  Tenterden  branch  of  the  Lon- 
don and  County  Joint-Stock  Bank,  in  April,  1850,  sent  his  son,  a  youth 
of  the  age  of  twenty  years,  to  London,  to  look  out  for  a  ship,  giving  him 
52.,  and  telling  him  to  put  up  at  an  hotel  called  Burrell's  Hotel,  at  which 
he  himself  was  in  the  habit  of  putting  up  when  he  came  to  town ;  that, 
after  staying  at  Burrell's  Hotel  for  a  week,  at  an  expense  of  8/.  9«. 
(which  sum  he  procured  from  a  friend  of  his  father's),  the  defend- 
ant's son  went  to  the  plaintiff's  coffee-house,  and  remained  there  fifteen 
weeks. 

_  .on  The  son,  who  was  called  as  a  witness,  stated  that  he  *went  to 
*'  the  plaintiff's  house  without  his  father's  knowledge ;  that  he  was 
recommended  by  some  one  to  go  there,  as  it  would  be  more  economical, 
and  nearer  to  the  docks  than  the  house  to  which  his  father  had  desired 
him  to  go ;  that  he  had  addressed  two  or  three  letters  to  his  father, 
but  had  received  no  reply ;  that  he  could  not  say  how  he  had  spent 
the  52.  which  his  father  had  given  him,  but  no  part  of  it  in  board  and 
lodging. 

Some  correspondence  was  then  put  in,  but  it  contained  nothing  from 
which  a  contract  or  promise  on  the  part  of  the  defendant  to  pay  for  his 
son's  board  and  lodging,  could  be  implied. 

For  the  defendant  it  was  submitted,*  on  the  authority  of  Mortimore 
V.  Wright,  6  M.  &  W.  482,t  that  the  moral  obligation  which  a  father  is 
under  to  provide  for  his  child,  imposes  on  him  no  liability  to  pay  the 
debts  incurred  by  the  child ;  and  that  he  is  not  so  liable,  unless  he  has 
given  the  child  authority  to  incur  them,  or  has  contracted  to  pay  them : 
and,  consequently,  that  here  there  was  no  case  to  go  to  the  jury. 

On  the  other  hand,  reliance  was  placed  upon  Baker  v.  Keen,  2  Stark. 
N.  P.  G.  501  (E.  C.  L.  R.  vol.  8),  where  it  was  held,  that,  where  a  minor 
orders  articles  which  are  necessary,  and  suitable  to  his  situation  in  life, 
it  is  a  question  for  the  jury,  under  all  the  circumstances  of  the  case, 
whether  they  can  infer  an  authority  given  by  the  father  to  the  son  so 
to  contract. 

The  under-sheriff,  reserving  to  the  defendant  leave  to  move  to  enter 
a  nonsuit,  left  the  case  to  the  jury ;  telling  them  that  it  was  incumbent 
on  the  plaintiff  to  show  that  the  defendant  had  given  authority  to  the 
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0on  to  pledge  the  defendant's  credit,  and  that  the  board  and  lodging 
had  been  supplied  on  the  credit  of  the  defendant. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  151  15«. 

^Needhaniy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  r^i^r^ 
enter  a  nonsuit,  on  the  ground  urged  at  the  trial.  ^ 

Bjflei,  Serjt.,  and  Ohamaek^  now  showed  cause. — ^There  was  some 
eyidence  to  go  to  the  jury.  Law  v.  Wilkin,  6  Ad.  &;  E.  718  (E.  C.  L. 
R.  vol.  33),  1  N.  &  P.  697  (E.  C.  L.  R.  vol.  86),  W.  W.  &  D.  285, 
which,  it  is  conceded,  cannot  now  be  supported  to  the  full  extent,  shows 
that  very  nligkt  evidence  will  suffice  to  fix  the  parent  in  such  a  case. 
[Jbbvib,  G.  J. — ^If  that  case  be  any  authority,  you  might  almost  say 
that  a  total  absence  of  evidence  will  do.  And  the  same  may  be  said 
of  Baker  v.  Keen.]  Blackburn  v.  Mackey,  1  G.  &  P.  1  (E.  C.  L.  R. 
vol.  12),  is  also  an  authority  to  show  that  almost  any  evidence  will 
warrant  a  jury  in  implying  that  the  infant's  contract  is  sanctioned  by 
the  father,  whose  moral  duty  it  is  to  supply  his  child  with  necessaries. 
The  only  evidence  in  that  case  was,  a  passage  in  a  letter  written  by 
the  father  after  the  debt  was  contracted,  in  which  he  says — (<I  have 
no  great  objection  to  paying  your  first  bill,  if  you  will  send  a  friend 
with  a  receipt.''  [Maulb,  J. — It  must,  I  think,  have  been  clear  to  any 
one  but  the  jury  in  that  case,  that  the  father  was  repudiating  his  lia* 
bility  with  the  utmost  indignation.]  No  doubt,  the  doctrine  laid  down 
by  Lord  Abingbr  in  Mortimore  v.  Wright, — ^that,  « if  a  father  does  any 
specific  act,  from  which  it  may  reasonably  be  inferred  that  he  has  autho- 
rised his  son  to  contract  a  debt,  he  may  be  liable  in  respect  of  the  debt 
so  contracted :  but  .the  mere  moral  obligation  on  the  father  to  main- 
tain  his  child  affords  no  inference  of  a  legal  promise  to  pay  his  debts ; 
and  we  ought  not  to  put  upon  his  acts  an  interpretation  which,  ab- 
stractedly, and  without  reference  to  that  moral  obligation,  they  will 
not  reasonably  warrant," — ^is  law  at  this  day:  but  the  question  still  is, 
whether  there  was  not  in  this  case  reasonably  sufficient  evidence  to 
warrant  the  jury  in  inferring  a  contract  on  the  defendant's  part  to  be 
^answerable  for  necessaries  supplied  to  a  son  whom  he  had  r^AK^ 
thrown  upon  the  world  in  the  manner  here  shown.  ^ 

Needhanif  contr^,  was  not  called  upon  by  the  court. 

Jeevis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
It  is  well  settled  that  a  father  is  not,  without  some  contract  express  or 
implied,  liable  for  necessaries  supplied  to  his  son.  Lord  Abingbb,  in 
Mortimore  v.  Wright,  says :  <<  In  point  of  law,  a  father  who  gives  no 
authority,  and  enters  into  no  contract,  is  no  more  liable  for  goods  sup- 
plied to  his  son,  than  a  brother,  or  an  uncle,  or  a  mere  stranger  would 
be.  From  the  moral  obligation  a  parent  is  under  to  provide  for  his 
children,  a  jury  are,  not  unnaturally,  disposed  to  infer  against  him  an 
admission  of  a  liability  in  respect  of  claims  upon  his  son,  on  grounds 
which  warrant  no  such  inference  in  point  of  law."  To  that  doctrine  I 
entirely  subscribe.     If  a  father  turns  his  son  upon  the  world,  the  son's 
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only  resource,  in  the  absence  of  anything  to  show  a  contract  on  the 
father's  part,  is,  to  apply  to  the  parish,  and  then  the  proper  steps  will 
be  taken  to  enforce  the  performance  of  the  parent's  legal  duty.  The 
simple  question,  therefore,  in  this  case,  is,  whether  there  was  any  evi- 
dence  whatever  of  authority  to  charge  the  defendant.  The  evidence  is, 
that  the  father  starts  his  son  for  London  in  search  of  a  ship,  with  5/. 
in  his  pocket,  and  advises  him  to  go  to  one  hotel,  and  the  son  goes  to 
another.  There  really  was  no  evidence  to  go  to  the  jury, — that  is,  no 
reasonable  evidence  which  ought  to  have  been  submitted  to  the  judgment 
of  the  jury. 

Maulb,  J. — I  am  of  the  same  opinion.  People  are  very  apt  to 
imagine  that  a  son  stands  in  this  respect  upon  the  same  footing  as  a 
wife.  But  that  is  not  so.  If  it  be  asked,  is,  then,  the  son  to  be  left 
*4.^R1  ^^  starve, — the  answer  *is,  he  must  apply  to  the  parish,  and  they 
-'  will  compel  the  father,  if  of  ability,  to  pay  for  his  son's  support. 
That  is  the  course  which  the  law  points  out.  But  the  law  does  not 
authorize  a  son  to  bind  his  father  by  his  contracts.  Upon  the  evidence 
in  this  case,  it  is  clear  there  was  a  total  absence  of  authority  in  the  son 
to  contract  on  the  part  of  the  father  the  debt  now  sued  for.  The  plain- 
tiff originally  contracted  with  the  son,  intending  to  trust  to  him  for  pay- 
ment. There  is  nothing  in  the  correspondence  from  which  we  can  infer 
an  intention  on  the  father's  part  to  confer  authority  upon  the  son  to 
contract  a  liability  for  him.  The  letter  written  by  the  defendant's 
attorney  does  not  admit,  or  give  any  colour  of  admission  of,  an  original 
liability.  I  think  there  is  not  even  what  is  called  a  icintiUa  of  evidence. 
But  it  is  quite  clear  that  there  is  not  such  evidence  as  would  justify  a 
jury  in  finding  a  verdict  for  the  plaintiff.  I  therefore  agree  with  my 
lord,  that  the  rule  must  be  made  absolute  to  enter  a  nonsuit. 

Cresswell,  J. — ^I  am  entirely  of  the  same  opinion.  The  under-sheriff 
ought  to  have  nonsuited  the  plaintiff,  or  told  the  jury  that  there  was  no 
evidence  to  warrant  them  in  finding  for  him. 

Talfourd,  J.,  concurred.  Rule  absolute. 

In  accordance  with  the  law  as  laid  down  in  eacapM  from  bU  father  for  fear  of  penonal 

ihlB  case  are  Mills  v.  Wyman,  3  Pick.  207;  violence  and  abuse,  and  cannot  with  safety 

Loomis  V.  Newhall,  15   Pick.  159  ,*   Wood  v.  live  with  him,  the  father  is  liable  for  necessary 

Oiles,  Coze,  449 ;  Angel  o.  M'Clellan,  16  Mass.  support  and  education  famished  to  such  child 

28 ;  Gordon  v.  Potter,  17  Vermont,  S48 ;  Hont  by  a  stranger :  Stanton  v.  Willson,  3  Day,  37. 

V.  Thompson,  3  Scammon,  179;  Raymond  v.  In  order  to  charge  a  parent  with    supplies 

Loyl,  10  Barbour  Sup.  Ct  483.  furnished  to  his  infant  child  without  his  direo- 

There  is  no  implied  promise  on  the  part  of  a  tion,  some  clear  and  palpable  omission  of  duty 

child,  to  pay  for  necessaries  furnished  to  a  on  the  part  of  the  parent  in  not  furnishing  neces* 

parent  without  his  request,  and  the  obligation  saries,  must  be  shown :  Pidgin  v.  Cram,  8  New 

can  only  be  enforced  in  the  mode  pointed  out  Ilamp.  360.    If  a  father  abandon  his  duty,  so 

by  the  statute :  Kdwards  v.  Davis,  16  Johns,  that  his  infant  child  is  forced  to  leave  his 

281.  house,  he  is  liable  for  a  suitable  maintenance ; 

A  parent  is  bound  to  provide  his  children  but  where  the  son  voluntarily  leaves  his  fatbei^s 

with  necessaries;  and  if  he  neglects  to  do  so,  a  house,  the  authority  of  the  father  to  purchase 

third  person  may  supply  them,  and  charge  the  necessaries  is  not  implied :  Owen  v.  Whit«,  5 

parent  with  the  amount :  Van  Valkinburgh  v.  Porter,  435. 
Watson,  13  Johns.  480     Where  an  infant  child 
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Where  an  attorney's  elerk  had  fraudulently  Bimnlated  the  eonrt  seal  upon  a  writ  of  summoDs, 
the  eonrt  set  aside  the  writ  and  all  proneedings  thereon,  and  ordered  the  attorney  (though 
blameless)  personally  to  pay  the  oosts. 

FiBLD,  in  Easter  Term,  obtained  a  rule  calling  upon  the  plaintiff 
and  Mr.  Lewis,  his  attorney,  to  show  cause  why  the  writ  of  summons, 
and  the  copy  and  service  thereof,  and  all  subsequent  proceedings, 
should  not  be  set  aside,  and  why  the  plaintiff's  attorney  should  not 
pay  the  costs  of  the  application.  The  ground  of  the  motion  was,  that 
the  writ  had  been  issued  without  the  seal  of  the  court,^that  which  pur- 
ported to  be  the  court  seal,  being  nothing  more  than  an  impression 
taken  from  the  seal  upon  another  writ. 

The  matter  having  been  referred  to  one  of  the  masters  to  inquire 
into  the  circumstances  under  which  the  alleged  fraud  had  been  com- 
mitted, Mr.  Ray  now  reported  to  the  court,  that  the  semblance  of  a  seal 
had  been  impressed  upon  the  writ  in  question  by  placing  it  in  contact 
with  a  seal  which  had  just  been  put  upon  another  writ ;  but  that  this 
had  been  done  by  the  clerk,  without  the  knowledge  of  Mr.  Lewis,  his 
employer. 

Byles^  Serjt.,  for  the  plaintiff,  admitted  that  he  could  not,  under  these 
circumstances,  resist  the  rule  being  made  absolute,  to  set  aside  the  writ 
and  all  proceedings  thereon  ;  but,  he  submitted,  that,  inasmuch  as  the 
master  had  by  his  report  acquitted  Mr.  Lewis  of  all  blame  in  the  matter, 
and  the  act  of  the  clerk  in  simulating  the  seal  of  the  court  was  a 
criminal  act,  for  which,  in  general,  an  employer  is  not  responsible,  Mr. 
Lewis  ought  not  to  be  visited  with  costs. 

♦Jbrvis,  C.  J. — There  are  many  acts  of  a  servant  for  which,  r^^ro 
though  criminal,  the  master  is  civilly  responsible  by  action.  ^ 
The  defendant  certainly  ought  not  to  bear  his  own  costs ;  still  less 
should  the  plaintiff,  who  has  had  confidence  in  Lewis,  suffer  from  his 
Want  of  caution  in  employing  a  dishonest  clerk.  Although,  therefore, 
we  acquit  Mr.  Lewis  of  participation  in  the  fraud, — which  we  have 
reason  to  suspect  to  have  been  of  frequent  occurrence, — ^we  think  he 
must  personally  bear  the  costs. 

Cresswell,  J. — The  writ  was  served  by  the  direction  of  Mr.  Lewis. 
The  defendant  was  obliged  to  come  to  the  court  to  set  it  aside.  Lewis 
is  the  only  person  upon  whom  we  can  impose  the  costs :  and,  however 
hard  it  may  be  upon  him,  there  is  no  help  for  it. 

Talfourd,  J. — The  service  of  the  writ  was  an  act  done  in  the  pro- 
secution of  the  attorney's  duty ;  it  was  therefore  his  act.  By  making 
Mr.  Lewis  pay  the  costs  of  setting  aside  the  proceedings,  we  are  not  to 
be  understood  as  imputing  any  blame  to  him.  But  we  have  no  alter- 
native. Rule  absolute  accordingly. 

VOL.  XI.— 40  2  D 
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q^  *PRITCHARD,  Executrix  of  DANIEL  PRITCHARD,  d©. 
*^  J  ceased,  v.  BAGSHAWE  and  Two  Others. 

An  abstract  and  affidavit  aaed  by  a  party  npon  a  reference  before  the  master,  to  prore  title  in 
himself,  are  admissible  evidence  against  him  in  a  subsequent  action,  npon  the  principle  laid 
down  in  Slatterie  e.  Pooley,  6  M.  A  W.  664. 

The  nisi  prius  record,  showing  that  the  writ  of  snmmons  issued  within  six  yean  of  the  aoemal  of 
the  cause  of  action,  is  not  condasive  evidence  to  prevent  the  operation  of  the  statute  of  limita- 
tions.   Whether  it  is  even  prtmd  faeie  evidence  for  that  purpose, — qucert. 

Where  the  writ  of  summons  has  been  continued  by  aiiiu  and  pluriet,  in  order  to  prevent  the 
operation  of  the  statute,  it  is  necessary  for  the  plaintiff  to  show  that  the  endorsement  of  a 

■  memorandum  containing  the  day  of  the  date  and  return  (?)  of  the  first  writ,  required  by  the 
10th  section  of  the  2  W.  4,  c.  81^,  was  made  upon  the  hH  writ  before  the  senriee  thereof 
upon  the  defendant. 

An  examined  copy  of  the  roll  containing  such  endorsements,  is  not  evidence  of  the  fact :  neither 
is  the  writ  itself. 

As  to  the  time  when,  and  the  party  by  whom,  the  endorsements  on  the  intermtdiau  writs  must 
be  made— fiMcre. 

Thib  was  an  action  of  trover  brought  by  the  plaintiff,  as  executrix 
of  Daniel  Pritohard,  deceased,  to  recover  the  value  of  a  plant  used  by 
him  as  a  contractor  for  public  works ;  the  declaration  alleging  a  con- 
version in  his  lifetime,  to  wit,  on  the  1st  of  January,  1843. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  not  possessed, 
— ^thirdly,  leave  and  license, — fourthly,  that  the  cause  of  action  in  tho 
declaration  mentioned  did  not  accrue  at  any  time  within  six  years  next 
before  the  commencement  of  the  suit. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  replied  de 
injurid  to  the  third,  and,  to  the  last,  that  the  cause  of  action  did  accrue 
within  six  years.     Issue  thereon. 

The  date  of  the  writ  at  the  commencement  of  the  declaration,  was, 
the  16th  of  June,  1846. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  Middle- 
sex after  last  Hilary  Term.  It  appeared  that,  in  1838,  an  act  of  par- 
liament (1  &  2  Vict.  c.  Ixxxvii.)  was  passed  for  reclaiming  and  embanking 
certain  waste  lands  at  Lough  Swilly,  in  Ireland,  and  for  vesting  the 
lands  so  reclaimed  in  the  undertakers,  six  individuals  named  therein, 
of  whom  Dimsdale  and  Robertson  were  two.  In  1840,  Daniel  Pritch- 
ard  and  one  Anderson  were  employed  as  contractors  to  form  a  portion 
M(\(f\  ^^  ^^^  ^embankment.  In  July,  1841,  possession  was  taken  by 
-^  one  Abernethy,  the  resident  engineer  of  a  company  which  had 
been  formed  for  carrying  the  act  into  effect,  of  the  plant  belonging  to 
Pritchard ;  and,  in  1842,  Robertson  and  Dimsdale  entered  into  a  con- 
tract with  another  contractor,  named  M'Gormick,  to  complete  the  works, 
using  the  plant  in  question.  ^ 

For  the  purpose  of  showing  that  Robertson  and  Dimsdale,  in  making 
the  contract  with  M'Cormick,  were  acting  as  the  agents  of  the  defend- 
ants, and  so  to  render  the  latter  responsible  for  the  conversion  of  the 
plant,  the  plaintiff's  counsel  put  in  a  bill  and  answer  in  a  suit  instituted 
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bj  the  defendants  against  one  Sir  Jobn  M'Neil,  for  a  specific  perform- 
ance of  a  contract  relating  to  the  wastes,  in  which  snit  there  was  a 
decree  referring  it  to  the  master  to  take  an  acconnt  of  the  outlay  of 
money  in  the  drainage  thereof.  They  then  tendered  an  abstract  which 
had  been  used  by  the  defendants  before  the  master,  to  show  their  title 
to  the  embankments  in  question,  and  which  contained,  amongst  other 
things,  the  particulars  of  a  deed  bearing  date  in  November,  1840, 
whereby  Robertson  and  Dimsdale,  in  whom  the  waste  lands  in  question 
had  then  become  vested,  had  assigned  the  same  to  certain  persons  of 
whom  the  defendants  were  three,  as  trustees  for  the  company :  and 
also  an  affidavit  used  by  the  now  defendants  in  that  suit,  and  made  by 
Dimsdale,  in  which  he  stated  that  he  was  the  manager  of  the  company 
at  the  works. 

This  evidence  was  objected  to  on  the  part  of  the  defendants ;  but  the 
learned  judge  admitted  it. 

The  conversiofi  relied  on,  was,  the  taking  possession  of  the  plant  by 
Abemethy,  in  July,  1841.  The  first  writ  of  summons  having  issued 
on  the  16th  of  June,  1846,  in  order  to  take  the  case  out  of  the  statute 
of  limitations,  it  became  necessary  for  the  plaintifiT  to  show  that  that 
writ  had  been  regularly  continued.  For  this  purpose,  *an  ex-  r^i^^g^ 
amined  copy  of  the  roll  was  produced,  with  the  continuances  duly  ^ 
entered  thereon,  as  follows : — 

<<  Pleas  holden  at  Westminster,  before  the  Bight  Honourable  Sir 
Nicolas  Gontngham  Tikdal,  Knight,  and  his  brethren,  &c.,  and  before 
the  Right  Honourable  Sir  Thomas  Wilde,  Knight,  and  his  brethren, 
&c. 

«  On  the  10th  day  of  November,  A.  B.  1846. 
<<  England,  to  wit.  Our  lady  the  Queen  issued  her  writ  of  summons 
in  these  words,  to  wit,  &c.  [setting  out  the  writ  of  summons,  dated  the 
16th  of  June,  1846] :  Afterwards,  and  within  one  calendar  month  next 
after  the  ejtpiration  of  the  said  writ,  including  the  day  of  such  expi- 
ration, to  wit,  on  the  said  10th  day  of  November,  1846,  comes  here  the 
said  Anne  Pritchard,  surviving  executrix  as  aforesaid,  by  R.  S.  P.  and 
T.  N.,  her  attorneys,  and  offers  herself  against  the  said  John  Bagshawe 
[and  five  others],  in  the  action  aforesaid ;  and  the  said  R.  S.  P.  and  T. 
N.  now  here  return  that  the  said  John  Bagshawe,  &c.,  are  not  found  in, 
&c.,  or  within  two  hundred  yards,  &c. ;  and  the  said  John  Bagshawe, 
&c.,  do  not  come,  and  have  not  appeared  to  the  said  action,  according 
to  the  exigency  of  the  said  writ :  And  hereupon  the  said  Anne  Pritchard, 
by  her  attorneys  aforesaid,  prays  another  writ,  &c.,  in  continuation,  &c., 
and  it  is  granted  to  her,  &c. 

<<  And  hereupon,  within  one  calendar  month  next  after  the  expiration 
of  such  first-mentioned  writ,  including  the  day  of  such  expiration,  to 
wit,  on  the  10th  day  of  November,  1846,  our  said  lady  the  Queen  issued 
her  other  writ  of  summons,  in  continuation  of  the  said  first  writ,  in 
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these  words,  to  wit,  &c.  [setting  out  the  alias  writ] ;  and  which  said 
last-mentioned  writ  contains  a  memorandam  endorsed  thereon,  specify- 
ing the  day  of  the  date  of  the  said  first-mentioned  writ,  and  the  said 
return  thereto." 

*4fi21  *'^^^  ^^^^  tJ*®^  s®*  0^*  8^^  pluries  writs,  the  last  of  which  bore 
-'  date  the  14th  of  April,  1849,  and  alleged,  after  the  statement  of 
each,  as  above,  <<  and  which  said  last-mentioned  writ  contains  a  memo- 
randum endorsed  thereon,  specifying  the  day  of  the  date  of  the  said 
first-mentioned  writ,  and  the  said  return  thereto." 

This  being  objected  to,  on  the  ground  that  it  did  not  show  that  the 
endorsements  required  by  the  2  W.  4,  c.  39,  s.  10,  to  be  made  on  the 
alias  B,nd  pluries  writs,  had  been  duly  made,  the  plaintiff's  counsel  put 
in  the  writs  themselves,  all  of  which,  except  the  last,  were  endorsed 
with  the  date  of  the  first  writ,  and  of  its  return  of  nan  est  inventus. 

It  was  thereupon  objected,  on  the  part  of  the  defendants,  that,  inas- 
much as  there  was  no  evidence  to  show  when^  or  by  whhm^  the  endorse- 
ments were  made,  the  issue  was  not  proved, — the  10th  section  of  the 
statute  requiring  that  the  writs  shall  be  endorsed  at  the  time  of  ser- 
viccj  and,  in  the  case  of  non-bailable  process,  bt/  the  plaintiff  or  his 
attorney. 

The  learned  judge  was  of  opinion  that  the  issue  on  the  statute  of 
limitations  was  sufficiently  proved  by  the  production  of  the  nisi  prius 
record ;  and  a  verdict  was  found  for  the  plaintiff,  damages  19712. 

Phipson^  in  Easter  Term  last,  moved  for  a  new  trial,  on  the  ground 
of  the  improper  reception  of  evidence,  and  of  misdirection. — 1.  Dims- 
dale's  affidavit,  having  been  used  by  the  defendants  in  the  Chancery 
suit,  was  no  doubt  admissible  evidence  against  them  upon  this  occasion : 
but  the  abstract  stands  upon  a  totally  different  footing.  It  only  pur- 
ports to  be  a  recital  of  or  extracts  from  certain  deeds,  and  does  not  fall 
within  the  principle  upon  which  the  acts  and  admissions  of  parties  have 
*iR^l  been  held  to  be  admissible  in  evidence  against  them:  Brickell  *v. 
^^^^  Hulse,  7  Ad.  &  E.  454  (E.  C.  L.  R.  vol.  84),  2  N.  &  P.  426; 
Gardner  v.  Moult,  10  Ad.  &  E.  464  (E.  C.  L.  R.  vol.  87),  2  P.  &  D. 
408 ;  Slatterie  v.  Pooley,  6  M.  &  W.  664.t  [Jbrvis,  C.  J.— Suppose 
the  defendants  had  produced  the  deeds,  would  they  not  have  been  evi- 
dence ?  Why  should  not  an  abstract  also  be  evidence  ?  It  would  be  a 
dangerous  principle  to  lay  down  that  a  statement  made  by  a  party  is 
not  evidence  against  him,  because  it  is  not  quite  full.]  If  this  be  good 
evidence,  every  admission  of  a  copy  will  be  an  admission  of  the  original, 
even  upon  a  different  occasion,  and  with  reference  to  a  different  inquiry. 

2.  The  10th  section  of  the  2  W.  4,  c.  89,  enacts  <«  that  no  writ  issued 
by  authority  of  this  act  shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  the  date  thereof,  including  the  day  of  such  date, 
but  every  writ  of  summons  and  capitis  may  be  continued  by  alias  and 
pluriesj  as  the  case  may  require,  if  any  defendant  therein  named  may 
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not  have  been  arrested  thereon  or  served  therewith :  Provided  always, 
that  no  first  writ  shall  be  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of  the  action  may  be 
limited,  unless  the  defendant  shall  be  arrested  thereon  or  served  there- 
with, or  proceedings  to  or  towards  outlawry  shall  be  had  thereupon,  or 
unless  such  writ,  and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned  non  est  inventtiSy  and  entered  of  record 
within  one  calendar  month  next  after  the  expiration  thereof,  including 
the  day  of  such  expiration,  and  unless  every  writ  issued  in  continuation 
of  a  preceding  writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a  memorandum 
endorsed  thereon,  or  subscribed  thereto,  specifying  the  day  of  the 
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date  of  the  first  writ ;  and  return  to  be  made,  in  bailable  *pro- 
.  cess,  by  the  sheriff  or  other  officer  to  whom  the  writ  shall  be 
directed,  or  his  successor  in  office,  and,  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may  be."  In 
Walker  v.  Collick,  4  Exch.  171,t  it  was  distinctly  held,  that,  in  order 
to  save  the  statute  of  limitations,  a  second  or  subsequent  writ  of  sum- 
mons must,  at  the  time  a  copy  is  served,  contain  the  endorsement 
required  by  the  2  W.  4,  c.  39,  s.  10;  that  such  endorsement  must  have 
been  made  by  the  plaintiff  or  his  attorney ;  and  that  the  roll  is  no 
evidence  of  these  facts.  And  in  Medlicott  v.  Hunter,  5  Exch.  84,t  the 
Court  of  Exchequer  refused  to  amend  the  endorsement  on  a  plurie% 
writ  of  summons,  by  making  the  day  of  the  date  of  the  first  writ  con- 
formable to  the  fact, — (<  because,  by  the  terms  of  the  statute,  the 
endorsement  must  be  on  the  writ  at  the  time  of  service."  The  plaintiff 
was  bound  to  show  that  he  had  literally  and  truly  complied  with  the 
statute. 

Per  Cubiam. — The  rule  may  go  on  the  last  point,  but  not  upon  the 
first.  It  seems  to  be  conceded  that  this  ought  to  be  the  result,  unless 
some  distinction  can  be  made  in  the  application  of  the  rule  in  Slatterie 
V.  Pooley  to  the  abstract  and  to  the  affidavit.  In  substance  we  see 
none.     This  is  not  so  strong  a  case  as  that. 

A  rule  nisi  having  been  granted  accordingly, 

Channel}^  Serjt.,  and  Hugh  Sill,  showed  cause. — The  examined  copy 
of  the  roll  which  was  put  in,  showed  that  the  first  writ  was  issued  and 
returned  in  time  by  the  plaintiff's  attorney,  and  also  that  the  second 
and  subsequent  writs  were  duly  issued,  returned,  and  filed.  In  addition 
to  this,  the  proper  officer  produced,  from  the  proper  custody,  the  origi- 
nal and  all  the  intervening  writs,— each  of  these  writs  bearing  the 
required  ^endorsement.  According  to  the  practice  of  the  court,  rn-Aon 
the  officer,  whose  duty  it  is  to  receive  and  file  the  return,  makes  ^ 
an  endorsement  of  the  day  and  hour  when  the  writ  is  presented  to  him ; 
and,  if  it  be  not  within  time,  he  refuses  to  receive  it  without  a  judge's 
order.    Each  of  these  writs,  therefore,  shows  upon  the  face  of  it  that 

2d2 
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the  returns  were  made  at  the  proper  times,  and  by  the  plaintiff's  attor- 
neys; for,  they  cannot  be  altered  after  the  writ  has  been  once  receiyed 
and  the  return  filed  by  the  proper  officer.  There  is,  therefore,  no  ground 
for  the  objection.  IPhipson. — The  objection  is,  that  the  plaintiff  failed 
to  prove  that  the  endorsement  on  the  last  writ,  of  the  day  of  the  date 
and  return  of  the  first  writ,  was  upon  such  last  writ  at  the  time  of 
serrice,  and  was  made  by  the  plaintiff's  attorneys.  Williams,  J. — ^It 
might  have  been  served  without  any  endorsement ;  and  the  endorsement 
might  have  been  put  upon  it  afterwards,  and  by  a  stranger,  before  it  was 
produced.]  Walker  v.  GoUick  differs  materially  from  the  case  now 
before  the  court ;  and  there  are  authorities  to  which  the  attention  of  the 
Court  of  Exchequer  was  not  called.  In  that  case,  the  defendant  pro- 
duced a  copy  of  the  alias  writ  of  summons,  which  had  been  served  upon 
him,  and  which  did  not  contain  the  memorandum  of  the  day  of  the  date 
of  first  writ  and  return,  as  required  by  the  statute.  It  was  no  very 
violent  presumption,  as  against  the  plaintiff,  to  assume  that  to  be  a  true 
copy.  Here,  there  was  no  such  proof.  In  answer  to  that  evidence,  ail 
that  the  plaintiffs  produced,  was,  an  examined  copy  of  the  roll,  which 
contained  an  entry  of  the  day  of  the  date,  and  the  return,  of  the  first 
writ.  Here,  we  did  more ;  we  put  in  the  original  writs.  If  the  plain- 
tiff in  Walker  t^.  CoUick  had  produced  the  original  writ,  properly  endorsed, 
the  defendant  might  fairly,  under  the  circumstances,  have  called  upon 
him  to  show  when  the  endorsement  was  made.  [Cresswbll,  J. — The 
*A^^1  defendant  took  the  burthen  ^of  proof  upon  himself:  but  upon 
-*  whbm  did  it  really  lie?]  Upon  the  plaintiff,  no  doubt.  In 
Harper  v.  Phillips,  7  M.  &  G.  897  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  B. 
115,  the  issue,  as  set  out  in  a  writ  of  trial,  stated  the  suing  out  of  a 
former  writ  of  summons,  to  meet  a  plea  of  the  statute  of  limitations: 
the  plaintiff  having  obtained  a  verdict,  upon  an  issue  taken  on  the  accrual 
of  the  cause  of  action  within  six  years,  the  court  refused  to  grant  a  new 
trial,  upon  an  affidavit  that  no  such  writ  had  ever  been  returned,  and 
that  no  continuances  had  been  entered  on  the  roll,  and  that  the  issue 
delivered  contained  no  notice  of  a  former  writ.  That  case  was  not  cited 
in  the  Court  of  Exchequer.  [Jbrvis,  C.  J. — The  presumption  you  seek 
to  rely  upon  is  cut  from  under  you  by  your  own  evidence.  There  is 
some  confusion  in  the  language  used  in  the  latter  part  of  the  clause, — 
*^  and  return  to  be  made,"  &c.  If  the  expression  had  been,  as  Lord 
Dbnman,  in  Hunter  v.  Caldwell,  10  Q.  B.  69,  79  (E.  C.  L.  R.  vol.  69), 
suggests  it  should  have  been,  ^^stich  return  to  be  made,"  &c.,  a  good  deal 
of  the  difficulty  would  have  been  obviated.  It  was  ^^such"  in  the  bill; 
but  it  got  altered  somehow  in  its  progress  through  parliament ;  and  it  is 
*'and"  upon  the  rolL(a)]    The  words  ^^to  be  made"  have  reference  to 

(a)  In  the  biU,  m  originaUy  introdnoed  in  the  Lords,  and  m  printed  after  the  amondmente  in 
oommittee,  the  word  wae  **  such."  In  the  bill  which  was  printed  for  the  Commons,  and  sent 
back  to  the  Lords  withont  amendment^  the  word  "  and"  is  found ;  and  so  it  stands  on  the  parlia- 
ment-roU.    The  alteration  wai  evidently  made  in  the  engrossment  of  the  btU  in  the  Iiords,  beliVi 
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tbe  return,  and  not  to  the  endorsement.  The  statute, provides  for  three 
things, — ^first,  what  shall  be  done  with  the  first  writ, — secondly,  what 
shall  be  done  with  the  second  and  ^subsequent  writs, — ^thirdly,  by  rif.Ar.fj 
whom  the  return  shall  be  made.  The  plaintiff  was  entitled  to  ^ 
rely  upon  the  nisi  prius  record.  [Talfoubd,  J. — That  was  my 
impression  at  the  trial.  Williams,  J. — ^I  certainly  should  have  thought 
that  the  judge  at  nisi  prius  was  bound  by  the  date  appearing  on  the  nisi 
prius  record ;  and  that  it  was  for  the  defendant,  if  that  were  wrong,  to 
come  to  the  court  to  set  aside  the  trial.]  If  the  plaintiff  be  at  liberie 
to  rely  upon  the  record,  the  advantage  he  obtains  therefrom  is  not  taken 
away  by  any  other  evidence.  [Cresswell,  J. — In  Pratt  v»  Hawkins, 
15  M.  &  W.  399,t  the  court  seem  to  have  considered  the  roll  evidence. 
Jbrvis,  C.  J.,  referred  to  Williams  v.  Williams,  10  M.  &  W.  174,  476,t 
where  endorsements  were  allowed  to  be  amended.]  In  Medlicott  v. 
Hnnter,  5  Exch.  34,t  the  application  was,  to  amend  after  service.  The 
writ  itself  being  produced  here,  the  court  will  not  presume,  in  favour  of 
this  technical  objection,  that  the  endorsement  was  made  at  an  improper 
time.     [Je&vis,  C.  J.,  referred  to  Higgs  v.  Mortimer,  1  Exch.  Tll.f] 

Phiptan,  in  support  of  his  rule. — The  burthen  lay  on  the  plaintiff  to 
show  that  the  action  was  commenced  within  six  years.  The  endorse- 
ments on  the  first  and  intermediate  writs  may  be  made  at  any  time 
during  their  currency ;  but  the  endorsement  on  the  last  writ  must  at  all 
events  be  on  it  at  the  time  of  service,  and  must,  in  the  case  of  non*baila- 
ble  process,  be  made  by  the  plaintiff  or  his  attorney.  The  plaintiff  must 
show  that  the  statute  has  been  duly  and  strictly  complied  with  in  this 
respect  It  is  important  to  the  defendant  to  know  when  the  action  was 
commenced.  Pratt  v.  Hawkins  and  Higgs  v.  Mortimer  show  that  the 
first  writ  is  the  commencement  of  the  action,  if  the  defendant  has  been 
served  therewith,  or  the  writ  has  been  properly  continued.  The  nisi 
*prius  record  may  be  conclusive  evidence  of  the  issuing  of  the  r^^/>c> 
first  writ ;  but  it  is  no  evidence  at  all  that  the  writ  has  been  duly  '- 
continued.  In  Mann  v.  Williams,  15  Law  Times,  250,  where  it  was 
held,  that,  upon  a  plea  of  the  statute  of  limitations,  the  plaintiff  cannot 
avail  himself  of  a  writ  issued  within  the  six  years,  unless  service  of  it 
within  the  six  years,  or  regular  continuances,  be  proved, — ^the  nisi  prius 
record  was  held  not  to  be  conclusive.  [Cresswell,  J. — That  is  a  some* 
what  apocryphal  report.]  Then,  is  the  examined  copy  of  the  roll  evi- 
dence of  the  time  at  which  the  endorsements  were  made  ?  It  is  sub- 
mitted that  it  is  not.  There  is  nothing  in  the  statute  to  show  that  the 
endorsement  on  the  writ  is  to  form  part  of  the  roll.  [Jervis,  G.  J. — 
The  endorsement  is  no  part  of  the  writ.]  The  court  wiQ  not  presume 
that  the  endorsements  on  the  intermediate  writs  were  made  during  their 

Iti  temnmifiion  to  the  Commcms.  It  may  not  be  out  of  place  here  to  ohseire,  that  what  was 
formerly  known  ai  the  '^  parliamentary  roll"  baa  ceaaed  to  eziat  Instead  of  Uie  old  engroai- 
menly  the  roll  now  (from  1849)  oonsista  of  a  printed  impreaaion  on  TeUnmi  of  the  Toolsoap" 
•dition  of  the  atatatea  naually  aent  to  magiatratee  and  other  offleial  penona. 
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correncj.  The  language  of  this  roll, — ^which  adopts  the  fonn  given  in 
Chitty's  Forms,  6th  edit.  p.  527, — wonld  seem  to  import  time  present, 
the  words  being  '^  which  said  last-mentioned  writ  contains  a  memoran- 
dom,"  &c.;  whereas,  the  form  given  by  Mr.  Tidd,(a)  says,  ^^  which  said 
last-mentioned  writ  did  contain  a  memorandum,"  &c.  In  Williams  r. 
Williams,  10  M.  &  W.  174,t  the  Court  of  Exchequer  held  that  the  en- 
dorsement on  a  second  or  subsequent  writ  of  summons,  issued  to  save  the 
statute  of  limitations,  must  contain  a  memorandum  specifying  the  date, 
not  only  of  the  first  writ,  but  of  the  return  thereto.  [Jervib,  C.  J, — 
You  cannot  put  that  case  higher  than  this, — that  Lord  Abikger,  and 
AlLDEBSON,  B.,  favoured  the  argument  I  urged :  it  was  not  a  dectsiony 
though  it  has  ever  since  been  treated  so.]  It  was  acted  upon  in  Walker 
V.  GoUick.  Aldersok,  B.,  there  says,  during  the  argument, — ^^  Assum- 
ing the  whole  *of  the  record  to  be  true,  it  does  not  prove  that  the 
requisites  of  the  statute  have  been  complied  with."  [Jbrvis,  C. 
J. — ^In  the  case  of  bailable  process,  the  endorsement  of  the  return  is  to 
be  made  by  the  sheriff.  Suppose  he  will  not  do  so,  what  is  the  remedy? 
You  cannot  rule  him :  are  you  to  have  an  action  against  him  ?  Crbss- 
WELL,  J. — To  call  upon  the  sheriff  to  endorse  the  date  of  the  first  writ, 
is  to  call  upon  him  to  record  a  matter  of  which  he  knows  nothing.]  He 
knows  how  he  returned  the  first  writ ;  and  that  is  all  he  is  called  upon 
to  record.  [WiXliams,  J. — I  can  understand  why  the  statute  requires 
the  date  of  the  first  writ^  and  not  that  of  the  intermediate  ones,  to  be 
endorsed  on  the  last  writ :  but  I  cannot  understand  why  the  date  of  the 
return  of  that  writ  should  be  required,  more  than  of  the  subsequent 
writs.(5)  How  is  the  sheriff  to  know,  when  a  later  writ  is  delivered  to 
him,  the  date  of  the  return  of  the  first  writ  7]    By  inquiry. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. — The  court 
took  time  to  consider  in  this  case,  in  order  that  they  might  look  more 
closely  into  the  statute  2  W.  4,  c.  39,  s.  10,  the  language  of  which  is 
somewhat  confused,  and  into  the  authorities,  which  seemed  to  be  con- 
flicting. The  action  was  trover ;  and  the  defendants  pleaded  the  statute 
of  limitations.  In  order  to  prove  the  issue,  which  lay  on  her,  the 
plaintiff  produced  the  roll,  on  which  the  several  writs,  with  the  endorse- 
ments of  their  dates  and  returns  thereon,  in  compliance  with  the  10th 
section.  The  writs  themselves  were  also  produced,  all  endorsed  with 
the  date  of  the  first  writ,  and  of  its  return  of  non  est  inventus^  except 
the  last.  It  was  contended,  on  behalf  of  the  defendants,  at  the  trial, 
♦1701  ^^^^  ^^  ^^^  ^^^  prove  the  issue :  to  which  it  was  answered, 


►470] 


that  the  presumption  was  that  all  had  been  regularly  done; 


and  that,  if  not,  the  date  of  the  writ  must  be  taken  to  be  that  on  the 
record.    My  brother  Talfourd  thought  that  the  plaintiff  had  estab- 

(a)  Tidd't  Forms,  8th  edit  pp.  30,  31. 

(6)  This  aaeumes  the  proper  retding  of  the  claixBe  to  be,  ''speoifylDg  the  day  of  the  date  of 
the  fint  writ  ond  return;  nteh  retam  to  be  made/'  Ae. 
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jjahed  the  issue  in  the  affirmative,  and  accordingly  she  had  a  verdict. 
Upon  the  argument  of  the  role,  it  was  contended  that  this  was  a  mis-* 
.direction ;  that  the  plaintiff  ought  to  have  shown  by  evidence  that  the 
endorsement  of  the  date  of  the  first  writ  was  made  upon  the  last  writ 
at  the  time  when  such  last  writ  was  served ;  and  that  the  endorsement 
must  be  proved  to  have  been  made  by  the  attorney  or  party , — this 
being  the  case  of  non-bailable  process.  The  view  taken  by  the  court 
renders  it  unnecessary  to  decide  some  of  the  points  made  upon  the 
argument.  With  regard  to  the  first  point  urged  in  answer  to  the  rule, 
— ^that  the  court  is  bound  to  take  the  date  of  the  writ  to  be  as  stated 
on  the  record, — that  is  answered  by  the  evidence  itself,  which  showed 
that  the  first  writ  had  not  been  served,  but  had  been  returned  nan  est 
inventus.  That  writ,  therefore,  primd  facie^  would  not  be  available 
to  prevent  the  operation  of  the  statute  of  limitations ;  but  it  would  be 
available,  if,  as  required  by  the  10th  section  of  the  2  W.  4,  c.  89,  such 
writ,  and  every  writ  issued  in  continuation  thereof,  had  been  returned 
non  est  inventuSy  and  entered  of  record  within  a  month,  and  if  every 
writ  issued  in  continuation  of  the  preceding  writ  had  been  issued  one 
month  after  the  expiration  of  the  preceding  writ,  and  had  contained  a 
memorandum  endorsed  thereon  or  subscribed  thereto,  specifying  the 
day  of  the  date  of  the  first  writ,  and  if  ultimately  a  writ  so  endorsed 
was  served  upon  the  defendants. 

Now,  it  was  not  objected  that  the  endorsements  on  the  intermediate 
writs  were  not  proved  to  have  been  properly  made ;  but  it  was  insisted 
that  the  endorsement  on  the  last  writ  must  be  made,  by  the  plaintiff 
or  his  attorney,  before  the  service  thereof,  and  that  that  fact  must  be 
^proved.  That  the  writ  must  be  endorsed  before  service,  is  r^^fT-i 
dearly  established  by  the  case  of  Medlicott  v.  Hunter,  5  Exch.  ^ 
84,t  in  which  the  point  came  directly  before  the  court.  We  are  autho- 
rised and  bound  by  that  decision,  as  well  as  by  the  statute  itself,  to  hold 
such  to  be  the  rule  of  law.  If  so,  was  it  proved  at  the  trial  that  that 
endorsement  was  made  before  service  ?  It  has  been  insisted  that  the 
production  of  the  roll  shows  that  it  was.  But  that  is  not  so.  The  roll 
says  that  the  writ  contains  the  «[idorsement ;  that  is,  that  it  contained 
it  at  the  time  of  enrolment :  but  this  does  not  prove  that  the  writ  con- 
tained the  endorsement  at  the  time  of  service :  on  the  contrary,  it  was 
expressly  determined  in  Walker  v.  CoUick,  4  Exch,  171,t  that  the  roll, 
containing  this  very  entry,  was  not  available  to  establish  that  fact.  If, 
then,  the  fact  of  endorsement  at  the  time  of  service  is  not  proved  by 
the  production  of  the  roll,  is  it  proved  by  the  production  of  the  writ 
Itself  2  The  writ  is  produced  many  months  after  the  date  of  the  ser- 
tiee.  It  is  plain,  therefore,  that  the  mere  production  of  it  from  the 
hand  of  a  party  who  might  have  made  the  endorsement  upon  it  at  any 
time  after  service,  cannot  be  evidence  that  the  endorsement  existed  at 
the  time  of  service.    We  therefore  think  there  was  no  evidence  to  show 
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that  the  endorsement  on  the  last  writ  was  made  at  the  time  of  service: 
consequently,  we  are  not  called  upon  to  determine  whether  or  not  the 
endorsement  should  have  been  made  by  the  attorney  or  the  party. 
Nor  need  we  consider  at  what  time  the  endorsements  on  the  interme- 
diate writs  should  have  been  made.  The  absence  of  proof  of  the 
endorsement  on  the  last  writ  having  been  made  thereon  at  the  time  of 
service,  entitles  the  defendants  to  have  the  rule  made  absolute  for  a 
new  trial.  Rule  absolute  accordingly.(a) 

^a)  The  action  wm  compromiBed. 


*472]      *Sir  JOHN  HARE,  Knight,  v.  FLEAT.    June  2. 

An  order,  under  the  1  A  2  Vict  c.  110,  s.  18,  for  payment  of  money  pursuant  to  an  award, — 
upon  a  reference  by  judge's  order  of  a  oause  and  all  matters  in  diiferenee  between  the  parties^ 
— may  bo  granted  before  the  time  for  moving  to  set  aside  the  award  has  expired;  the  motion 
in  that  ease  being  in  the  nature  of  a  writ  of  error,  and  not  of  a  motion  in  arrest  of  Judgment. 

The  award  directed  the  defendant  to  pay  a  certain  sum  "  to  the  plaintiff,  or  to  Mr.  8.,  his  attor- 
ney :" — Held,  that  a  demand  by  8.  was  snflScient  to  found  a  motion  for  an  attaehmen^  or  a 
motion  under  the  1  4;  2  Viet  o.  110,  s.  18. 

This  was  a  reference,  under  an  order  of  Williams,  J.,  dated  the  22d 
of  November  last,  of  all  matters  in  difference  in  the  cause  between  the 
parties,  to  a  barrister, — ^the  costs  of  the  cause,  and  of  the  reference 
and  award,  to  abide  the  event  of  the  award. 

The  arbitrator,  on  the  14th  of  January,  1851,  made  his  award,  as 
follows : — <<  I  find  and  award  for  the  plaintiff  on  all  the  issues :  I  find 
and  award,  that,  at  the  time  of  the  commencement  of  the  said  suit,  the 
defendant  was  indebted  to  the  plaintiff,  and  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  in  respect  of  the  several  matters 
in  the  declaration  mentioned,  to  the  amount  of  lOOZ.,  and  no  more : 
And  I  award  and  direct  that  the  defendant  pay  to  the  plaintiff,  or  to 
Mr.  D.  Serrell,  his  attorney,  the  said  sum  of  100/.,  and  Is.  which  I 
award  to  the  plaintiff  as  damages  for  the  detention  thereof,  at  the  office 
of  the  said  Mr.  Serrell,  in  Oray's  Inn,  on  Saturday,  the  1st  of  Febru- 
ary next,  at  the  hour  of  11  o'clock  in  the  forenoon  of  that  day." 

The  order  of  reference  was  afterwards  made  a  rule  of  court,  and  the 
costs  taxed  and  allowed  at  97/.  16«. 

Lush,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  he  should  not  forthwith  pay  to  the  plaintiff  or 
his  attorney  the  several  sums  of  1002.,  1«.,  and  972.  16«.,  pursuant  to 
the  award,  aUocattvry  and  rule  of  court.  The  affidavit  of  demand  was 
made  by  Mr.  Serrell,  and  stated  <<  that  he  did,  on  the  11th  of  March 
last,  personally  serve  the  defendant  with  a  true  copy  of  the  award,  and 
of  the  rule,  and  of  the  master's  allocatur  thereon,  and  at  the  same 
time  showed  to  the  defendant  the  said  original  award,  and  the  said  rule 
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^and  (MoecKtur  thereon ;  and  that  the  deponent  then  demanded  r^j^i^n 
of  the  defendant  the  several  floms  of  lOOZ.,  and  Is.,  in  the  said  '- 
award  mentioned,  and  also  the  sum  of  971.  16^.,  the  costs  allowed  by 
the  master  npon  the  said  rule ;  and  that  the  defendant,  in  answer  to 
8Qch  demands  so  made  by  this  deponent,  said  that  he  could  not  pay ; 
and  this  deponent  farther  saith,  that  the  defendant  did  not  then,  nor 
hyth  he  at  any  time,  paid  to  this  deponent  the  said  several  sums  of 
1002.,  1^.,  and  971  16^.,  or  any  or  either  of  those  sums,  or  any  part 
thereof:  And  this  deponent  farther  saith  that  he  verily  believes  that 
the  said  three  several  sums  have  not,  nor  have  nor  hath  any  or  either 
of  them,  or  any  part  thereof,  been  paid  to  the  plaintiff,  or  to  any  one 
for  or  on  account  of  the  plaintiff,  and  that  the  same  still  remain  wholly 
due  and  unpaid." 

Bramwdl  and  J.  Thompson  showed  cause. — 1.  This  rule  was  moved 
too  soon.  The  award  was  made  on  the  14th  of  January  last ;  conse- 
quently, the  defendant  had  the  whole  of  Easter  Term  in  which  to  move 
to  set  it  aside  :  2  Archb.  Pr.,  by  Ghitty,  8th  edit.,  p.  1508 ;  Russell  on 
Arbitration,  623.  The  demand,  therefore,  which  was  made  on  the  11th 
of  March,  was  one  which  the  defendant  was  justified  in  resisting.  In 
Jones  V.  Ives,  10  0.  B.  429  (E.  G.  L.  R.  vol.  70),  a  cause  and  all  matters 
in  difference  between  the  parties  were  referred  by  an  order  of  nisi  prius, 
by  which  a  verdict  was  taken  for  the  plaintiff,  subject  to  an  award, — 
the  costs  of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  by 
his  award  ordered  that  the  verdict  entered  for  the  plaintiff  should  stand, 
and  directed  that  the  defendant  should  pay  to  the  plaintiff  the  costs 
of  the  reference  and  award.  And  it  was  held  that  the  plaintiff  was  not 
entitled  to  have  an  allocatur  for  the  costs,  or  to  sign  judgment,  r^i^ir^ 
until  the  expiration  of  the  proper  tiibe  for  moving  to  set  aside  *- 
the  award.  So,  in  Hobdell  i^.  Miller,  2  Scott,  N.  R.  168,  the  court 
intimated  an  opinion,  that  a  party  entitled  to  costs  under  an  award, 
cannot  proceed  to  the  taxation  of  such  costs  until  theitime  for  moving 
to  set  aside  the  award  has  elapsed.  2.  The  application  is  not  one  which 
is  authorized  by  the  act  of  parliament  1  &  2  Vict.  c.  110,  s.  18.  The 
practice  of  granting  these  orders  originated  in  the  case  of  Jones  v. 
Williams,  8  M.  &  W.  849  ;t  and  that  precedent  has  been  followed  in 
Doe  V.  Amey,  8  M.  &  W.  565,t  and  in  several  subsequent  cases :  but 
it  has  been  the  subject  of  very  grave  doubts.  [Maulb,  J. — ^I  entertain 
great  doubt  whether  the  statute  was  intended  to  apply  to  such  cases. 
Jbrvis,  0.  J. — ^I  think  it  is  quite  clear  that  the  statute  never  intended 
to  apply  to  orders  other  than  those  which  the  courts  were  before  in  the 
habit  of  making.  But  so  many  cases  have  occurred  in  all  the  courts, 
that  it  must  now  be  considered  the  established  practice  to  make  them. 
Maule,  J. — ^The  essence  of  authority  is,  established  practice ;  and  this 
must  now  be  deemed  an  inveterately  established  practice.]    The  rule 
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inll  have  all  the  effect  of  a  judgmeiit ;  and  the  eourt  will  only  grant  it 
ifhere  the  party  seeking  it  has  complied  with  all  that  would  be  held 
requisite  upon  a  motion  for  an  attachment :  Greswick  v.  Harrison,  10 
C.  B-  441  (E.  C.  L,  E.  voL  70),  1  L.  M.  4  P.  721 ;  Tattereall  v.  Park- 
inson,  2  Ezch.  842.t  Here,  the  demand  having  been  made  twenty-fire 
days  before  the  rule  was  moTod,  and  made  by  the  attorney,  and  not  by 
the  party  himself,  it  oaimot  be  said  that  there  has  been  snob  a  default 
as  to  warrant  the  oonrt  in  holding  the  defendant  to  be  guilty  of  a  con- 
tempt. The  demand  should  be  made  by  the  plaintiff,  or  under  a  power 
of  attorney ;  Tidd's  Praotice,  9th  edit.  p.  886 ;  except  in  the  case  of  eotts^ 
"^4751  ^^^^®'  ^^^  ^^^  being  in  some  sense  the  attorney's,  *the  demand 

^  may  be  made  by  him :  Archb.  Pr.  by  Chitty,  8th  edit.  p.  1518. 
8,  The  award  is  bad  for  directing  the  money  to  be  paid  to  the  plaintiff^ 
or  to  Mr.  Serrell,  his  attorney :  it  would,  if  good,  constitute  Mr.  Serrell 
for  this  purpose  the  irrevocable  attorney  of  the  plaintiff.  [Jebyis,  C. 
J. — The  award  is  in  the  form  which  is  to  be  found  in  Tidd's  Forms,  8th 
edit.  p.  806.  [Maule,  J. — ^The  award  assumes  Serrell  to  be  the  attorney 
in  the  suit,  and  directs  the  payment  to  be  made  to  the  plaintiff^  or  to 
Mr.  Serrell,  his  attorney, — ^that  is,  so  long  as  a  payment  to  him  would 
be  a  payment  to  the  plaintiff.]  This  application  calls  upon  the  defend- 
ant to  pay  to  the  plaintiff  or  to  his  attorney.  If  the  order  is  made, 
who  would  be  entitled  to  issue  execution  ?  [Maule,  J. — The  plaintiff, 
of  course.] 

Lfishf  in  support  of  the  rule. — The  award  is  according  to  precedent ; 
the  object  being  to  save  the  inc<mvenience  and  expense  of  a  power  of 
attorney*  A  demand  by  Serrell  was  clearly  sufficient.  In  Corbett  d. 
Glymer  v.  Nicholls,  2  L.  M.  &  P.  87,  where  a  rule  of  court  ordered  pos- 
session of  lands  to  be  restored  to  A.,  B.,  and  C,  or  to  D.,  their  tenant, 
a  demand  by  A.  alone,  without  any  special  authority  from  B.  and  C, 
was  held  sufficient.  In  opposition  to  the  rule  in  that  case,  Manwell  v. 
Thompson,  6  D.  &  L.  91,  where  an  application  was  made  for  an  attach- 
ment against  ti|p  plaintiff  for  non-payment  of  costs  pursuant  to  the 
master's  afio^o^ttr;  but,  the  affidavit  which  denied  the  payment  being 
made  by  some  only  of  the  defendants,  the  court  refused  it,  as  it  was 
consistent  with  the  affidavit,  that  the  costs  might  have  been  paid  to  those 
who  had  not  joined  in  the  affidavit^ — being  cited,  Maulb,  J.,  said : 
^^  There  the  court  took  the  objection.  The  application  was  for  an  attach- 
ment absolute  in  the  first  instance ;  and,  as  the  person  against  whom  it 
*4761  ^^  uiade  had  no  ^opportunity  of  opposing  it,  the  court  took  upon 

-'  itself  to  exercise  all  its  astuteness  in  scrutinizing  the  affidavits. 
Here,  however,  the  application  was  only  for  a  rule  to  show  cause ;'  and 
we  thought  that  the  affidavit  showed  enough  to  call  on  you  to  show  cause. 
Tou  are  now  doing  so ;  and,  if  you  did  deliver  up  possession,  as  you 
suggest,  you  should  have  said  so."  Here,  it  is  sworn  that  the  money  was 
not  paid  on  the  15th  of  April :  if  it  has  been  paid  since,  the  defendant 
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might  haye  said  so.  [Jbbvis,  0.  J. — The  only  point  upon  whioh  we 
wish  to  hear  yon,  is,  whether  the  application  is  not  prematare, — ^whether 
the  motion  shoold  not  have  been  delayed  until  after  the  expiration  of  the 
time  allowed  for  moving  to  set  aside  the  award.]  That  an  application 
of  this  sort  may  be  made  before  the  expiration  of  the  time  for  moving 
to  set  aside  the  awalrd,  is  clear  from  Doe  v.  Amey,  which  was  not  cited 
in  Jones  v.  Ives.  Aldbbson,  B.,  there  says  :(a)  '^  The  party  against 
whom  it  (the  order)  is  made  will  not  be  prejudiced;  for,  he  has  the 
same  right  as  before  to  move  the  court  to  set  aside  the  award ;  and,  if 
he  succeed  in  that  application,  every  thing  that  has  been  done  under 
it  must  fall  to  the  ground;  the  rule  and  order  would  then  be  set 
ande,  and  execution  under  it  would  be  set  aside  also,  and  the  money 
levied  would  be  restored  to  the  defendant."  This,  however,  is  merely  a 
reference  of  the  eau$e  ;  consequently  the  statute  of  9  &  10  W«  8,  c.  15, 
does  not  apply.(()  [Maulb,  J. — ^Assume  that  this  is  not  within  the 
statute ;  still  the  court  has  some  power  of  interfering  with  the  award.] 
Where  the  arbitrator  is  merely  put  in  the  place  of  a  jury,  the  party  has 
only  the  four  days  to  move,  as  in  cases  of  arrest  of  judgment.  [Jbrvis, 
C.  J.^-That  is  where  the  reference  is  by  order  of  nisi  prius.  There 
may  be  no  issues  here.]  The  arbitrator  finds  issues.  [Maulb,  J. — ^He 
does  not  *order  a  verdict  to  be  entered.  Could  the  court  give  judg-  r^^APfw 
ment  ?]  No.  [Maule,  J. — Then  there  is  no  such  limitation  as  *- 
you  suggest.  «f brvis,  C.  J. — Upon  looking  at  Jones  v.  Ives,  I  find  it 
has  no  bearing  upon  this  case.  The  motion  was,  to  compel  the  master 
to  give  out  the  allo€atwr/\  The  result  of  the  court's  granting  that 
application  would  have  been  that  the  plaintiff  might  have  signed  judg- 
ment and  issued  execution,  and  the  defendant  would  have  had  no  oppbr^ 
tonity  to  object  to  the  sufficiency  of  the  award.  Here,  the  defendant 
might  have  shown  the  badness  of  the  award  for  cause  against  this  rule. 
[Jb&vis,  G.  J. — There  is  some  confusion  in  the  cases  of  Little  v.  New- 
ton, 2  Scott,  N.  B.  169,  and  Hobdell  v.  Miller,  2  Scott,  N.  B.  168 :  but, 
upon  looking  at  the  terms  of  reference,  the  two  cases  are  reconcileable. 
In  Hobdell  v.  Miller,  the  arbitrator  awarded  a  verdict,  and  the  plaintiff 
sought  to  have  his  costs  taxed  before  the  first  day  of  the  term  after  the 
making  of  the  award.] 

Jbryis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  only  point  upon  which  the  court  entertained  any  doubt,  was, 
whether  the  motion  for  an  order  upon  the  defendant  to  pay  the  money 
mentioned  in  the  award,  could  properly  be  made  before  the  time  for 
moving  to  set  aside  the  award  had  expired.  Without  the  aid  of  any 
authority,  I  should  have  inclined  to  think  it  could.  The  defendant  hav- 
ing been  guilty  of  a  breach  of  duty  in  not  paying,  on  demand  duly 
made,  the  sum  which  he  was  ordered  by  the  award  to  pay  on  the  1st  of 

(a)  8  H.  A  W.  670.t 

ifi)  Se«  tfa«  utboritiM  ooUeeted  in  3  Chitt  ArehK  8tk  edit  p.  1603. 
2S 
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February,  there  is  no  reason  why  farther  time  ahonld  be  given  to  him. 
In  showing  cause  against  the  rule,  he  might  have  availed  himself  of  any 
defect  apparent  on  the  face  of  the  award.  It  w^as  supposed  that  Jones 
IT.  Ives  was  an  authority  adverse  to  this  application.  Upoii  examination, 
'•'4.7^1  ^^'^®^®'*9  ^  think  *it  is  not  so.     That  was  a  reference  of  a  cause 

^  and  all  matters  in  difference,  by  an  order'of  nisi  prius,  by  which 
a  verdict  was  taken  for  the  plaintiff,  subject  to  an  award;  and  the  appli- 
cation was,  that  the  master  should  be  directed  to  grant  his  alloeatur  f<Mr 
the  costs,  to  enable  the  plaintiff  to  sign  judgment.  If  it  had  been  a 
reference  of  the  cause  only,  the  plaintiff  might  have  had  his  costs  taxed, 
and  signed  judgment,  after  the  first  four  days  of  the  ensuing  term:  but, 
the  reference  embracing  all  matters  in  difference,  the  plaintiff  was  not 
entitled  to  sign  judgment  until  after  the  time  for  moving  to  set  aside 
the  award  had  expired,  viz.  the  end  of  the  term.  That  case  is  governed 
by  the  rule  applicable  to  verdicts,  which  does  not  apply  here.  We  can- 
not now  conflict  with  the  rule  of  practice  which  has  been  acknowledged 
ever  since  the  case  of  Doe  v,  Amey ;  which  is  also  an  authority  for 
granting  such  a  rule  before  the  expiration  of  the  time  for  moving  to  set 
aside  the  award.  This  award  directs  the  money  to  be  paid  « to  the 
plaintiff,  or  to  Mr.  Serrell,  his  attorney."  That  appears  to  me  to  be  a 
very  convenient  form,  and  saves  the  necessity  of  going  through  the 
useless  ceremony  of  a  demand  under  a  power  of  attorney.  The  demand 
hero  was  properly  made  by  the  attorney :  and  the  order  will  be  to  pay 
the  money  to  the  plaintiff,  on  that  demand.  There  could  be  no  judg- 
ment in  the  name  of  the  attorney. 

Maule,  J. — This  award  pursues  a  very  usual  and  convenient  form ; 
and  it  would  be  wrong  to  hold  a  power  of  attorney  to  be  necessary, 
seeing  that  it  is  not  required  either  by  the  convenience  of  the  parties 
or  by  any  rule  of  practice.  As  to  the  point  which  has  been  mainly 
relied  on,  viz.  whether,  assuming  that  such  a  rule  as  this  may  well  be 
granted,  it  may  be  moved  for  before  the  expiration  of  the  time  for  mov- 
ing to  set  aside  the  award,  or  whether  the  plaintiff  must  wait  until  thai 
*4791  ^™^  ^^  ^elapsed, — it  is  a  point  of  some  importance.    The  cases 

-^  upon  the  subject  are,  I  think,  not  irreconcileable.  There  are 
some  motions  as  to  awards  which  are  strictly  what  are  called  motions  in 
arrest  of  judgment ;  others,  that  are  more  in  the  nature  of  writs  of 
error.  Where  a  motion  is  in  arrest  of  judgment,  it  must  be  made 
within  the  first  four  days  of  the  term,  or  before  the  return  of  the  jury 
process.  Until  that  time  has  elapsed,  the  successful  party  is  not  enti- 
tled to  judgment  at  all :  he  has  only  an  inchoate  right, — ^the  complete 
and  perfect  right  not  accruing  until  after  the  time  for  moving  to  impeach 
the  award  has  expired.  Therefore  it  may  very  properly  be  said,  that, 
until  that  period,  the  award  is  incapable  of  being  enforced  through  the 
means  of  the  statute :  the  very  expression  <<  arrest  of  judgment"  sup- 
poses something  which  is  to  precede  the  judgment.    But,  with  respect 
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to  motions  in  the  natore  of  writs  of  error,  it  cannot  be  said  that  the 
saccessfoi  party  is  not  entitled  to  judgment  nntil  after  the  expiration 
of  the  time  limited  by  the  practice  of  the  court  for  bringing  a  writ  of 
error.  When  you  say  that  a  party  is  entitled  to  judgment,  you  mean 
entitled  to  judgment  in  the  court  in  which  the  action  is  originally  brought : 
the  possibility  of  tha£  judgment  being  reversed  in  a  court  of  error,  is 
not  to  be  taken  into  account ;  if  it  were,  no  man  could  be  said  to  have 
a  perfect  judgment  until  he  has  obtained  a  decision  of  the  court  of  ulti- 
mate appeal,  or  the  lapse  of  the  time  for  resorting  to  that  remedy. 
This,  I  think,  explains  an  expression  reported  to  have  fallen  from  me 
in  Hobdell  i;.  Miller,  2  Scott,  N.  R.  165, — «  How  can  the  plaintiff  have 
costs  taxed  before  it  is  certain  he  can  sustain  the  award  ?" — ^before  it  is 
certain  that  he  will  be  entitled  to  judgment  ?  That  would  be  so,  in 
cases  where  the  award  is  subject  to  a  motion  in  the  nature  of  a 
*motion  in  arrest  of  judgment;  in  which  case,  the  party  who  has  r^AM 
obtained  the  award  may  never  be  entitled  to  costs  at  all.  But  it  '- 
is  otherwise  in  cases  where  the  application  to  set  aside  the  award  is  in 
the  nature  of  an  appeal  by  writ  of  error ;  for,  in  that  case,  the  success- 
ful party  already  has  a  judgment  of  the  couitt  upon  which  his  costs  may 
be  taxed,  notwithstanding  the  award  may  afterwards  be  successfully 
impeached.  Where  the  motion  is  made  simply  under  the  2d  section  of 
the  9  &  10  W.  8,  c.  15,  and  is  a  motion  to  set  aside  the  award  on  the 
ground  of  misconduct  in  the  arbitrator,  it  must  be  made  within  a  certain 
time,  viz.  before  the  last  day  of  the  term  next  after  the  making  of  the 
award.  But  that  statute  assumes  that  there  must  be  a  power  of  enforc- 
ing the  award  before  that  time  has  elapsed,  though  there  exists  also  the 
power  of  moving  to  set  it  aside ;  for,  section  2  gives  the  court  power  in 
oertain  cases  to  «  set  aside"  the  umpirage,  and  enacts  that  it  shall  be 
judged  and  esteemed  "void  and  of  none  effect."  I  therefore  think, 
that,  where  an  award  is  sought  to  be  set  aside,  or  is  capable  of  being 
set  aside,  only  by  a  motion  under  section  2  of  the  9  &  10  W.  8,  c.  15, 
or  by  an  analogous  motion,  where  parties  have  agreed  to  refer  a  pending 
suit  by  order  of  nisi  prius,  the  motion  being  in  the  nature  of  error,  and 
not  of  arrest  of  judgment,  there  may  properly  be  a  motion  for  an  attach- 
ment to  enforce  the  award, — and  consequently  a  motion  for  a  rule  under 
the  statute  1  &  2  Vict.  c.  110,  s.  18, — ^notwithstanding  the  time  for 
moving  to  set  aside  the  award  may  not  have  elapsed.  I  therefore  agree 
with  the  lord  chief  justice  in  thinking  that  this  motion  was  not  prema- 
turely made,  and  that  the  rule  must  be  made  absolute. 
Cbbsswbll,  J.,  and  Talfoubd,  J.,  concurred. 

Bule  absolute. 
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♦481]  *SOUTHALL  v.  RIGG. 

FORMAN  V.  WRIGHT.    May  18. 

To  a  ooant  on  a  promUsory  note,  the  defendant  pleaded  that  the  note  waa  given  without  oon* 
sideration,  and  then  went  on  to  allege  that  it  was  obtained  from  him  by  the  plaintiff  upon  a 
npreeenUtion  that  he  the  defendant  wm  indebted  to  the  plaintiff  in  the  sum  mentioned  in  tha 
note,  whereaa  in  truth  and  In  fact  no  raoh  lum  of  money,  or  any  part  thereoi;  wai  ever  dna 
from  the  defendant  to  the  plaintiff :— Held,  sufficient,  without  alleging  that  the  repreeentation 
wae  made  fraudulently. 

To  a  count  upon  a  promieiory  note,  the  defendant  pleaded  **  that  he  waa  indebted  to  one  F.  In 
the  sum  of  102. 14*.  11(2.,  and  no  more;  that  the  plaintiff  frauduUnOy,  deeeit/ulljf,  and  falaely 
represented  to  the  defendant  that  there  was  due  from  the  defendant  to  F.  the  sum  of  32L  6#. 
lOd.,  and  then  demanded  of,  and  by  meana  of  wueh  reprtaemiatwn  at  a/oremid,  indneed  tha 
defendant  to  deliver  to  him  the  note  in  the  count  mentioned."  It  waa  proved,  and  found  faj 
the  jury,  that  the  note  was  obtained  by  a  falte  representation  by  the  plaintiff  that  32/.  6«. 
lOtf.  was  due,  but  that  such  representation  had  been  made  without  fraud : — Held,  that  the 
evidence  sustained  the  plea;  for,  that  the  worda  ''fhrndnlently  and  deoeitfally"  night  ba 
rejected,  and  that  the  plea  waa  in  substance  a  plea  of  partial  failure  of  consideration. 

Thb  former  of  these  cases  was  an  action  of  assumpsit  upon  a  pro- 
missory note  of  502.  made  by  the  defendant  on  the  19th  of  March,  1850, 
payable  on  demand  to  the  plaintiff  or  order. 

The  defendant  pleaded, — ^first,  that  there  never  was  at  any  time 
existing  any  value  or  consideration  whatever  for  the  making,  delivery, 
or  payment  by  the  defendant  to  the  plaintiff  of  the  said  promissory 
note,  or  for  the  payment  of  the  said  snm,  or  any  part  thereof,  and  that 
the  defendant  made  and  delivered  the  same  note  to  the  plaintiff, — 
without  there  having  been,  and  with  this  that  there  never  was,  any 
value  or  consideration  whatever  existing  for  the  making,  delivery,  or 
payment  by  the  defendant  of  the  said  promissory  note,  to  wit,  far  the 
aeeommodatian  of  the  plaintiff;  verification.  Secondly,  fraud  and  covin 
of  the  plaintiff  and  others. 

To  each  of  these  pleas  the  plaintiff  replied  de  injurid ;  but  the 
second  plea  was  ultimately  abandoned. 

The  cause  was  tried  before  Talfoubb,  J.,  at  the  sittings  in  London 
in  Hilary  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows: — The  defendant,  who  with  his  brothers  (all  of  whom  were 
infants),  was  entitled  to  a  sharo  of  the  dividends  arising  from  a  small 
MR21  ^^^^  bequeathed  to  them  under  a  will  which  had  been  *the  sub- 
^  ject  of  a  suit  in  Chancery,  was,  in  the  year  1844  (he  being  then 
fourteen  years  of  age),  at  his  own  desire,  and  with  the  consent  of  his 
guardian,  a  lady  named  Newman,  and  with  the  approbation  of  the 
master  in  Chancery,  apprenticed  to  the  plaintiff,  for  the  purpose  of 
learning  the  trade  of  a  water-gilder ;  and  it  was  by  the  indenture  agreed 
that  a  premium  of  502.  should  be  paid  by  Mrs.  Newman  to  the  plain- 
tiff, and  that  the  defendant's  share  of  the  dividends  should  also  be  paid 
over  to  the  plaintiff,  the  plaintiff  on  his  part  undertaking  to  instruct 
the  defendant  in  his  business,  and  to  provide  him  with  proper  food, 
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lodging,  &o.  At  the  time  the  indenture  was  executed,  it  was  represented 
by  Mrs.  Newman  to  the  plaintiff,  that  the  defendant's  share  of  the 
dividends  would  amount  to  ML  per  annum,  but  that,  in  case  they  fell 
I  short  of  that  sum,  the  difference  would  be  made  up  to  him  on  the 
defendant's  attaining  his  majority. 

The  dividends  accruing  to  the  defendant  during  the  term  of  his 
apprenticeship,  were  duly  handed  over  to  the  plaintiff,  but  the  amount 
fell  short  of  342.  per  annum, — ^the  deficiency  at  the  end  of  the  term,  the 
24th  of  February,  1850,  being  772. 

On  the  16th  of  March,  1860,  the  defendant,  who  had  then  attained 
his  majority,  being  told  by  one  Fisher,  the  clerk  to  the  solicitor  in  the 
chancery  suit,  in  the  presence  of  the  defendant,  that  he  was  bound  to 
make  good  the  772.,  consented  to  give  him  a  promissory  note  for  that 
sum,  payable  on  demand ;  but,  being  informed  three  days  afterwards 
that  he  was  not  liable,  he  went  to  the  plaintiff,  when,  after  some 
discussion,  the  plaintiff  gave  up  the  note  for  772.  upon  the  defendant's 
giving  him  another  note  for  502., — ^the  note  which  was  the  subject  of 
this  action. 

On  the  part  of  the  plaintiff  it  was  insisted  that  this  evidence  did  not 
sustain  the  first  plea,  for,  that  the  defendant,  in  order  to  prove  the 
particular  want  of   ^consideration  therein  alleged,  was  bound  r:,e4Qq 
to  show  that  the  note  was  given  far  the  accammodatwn  of  the  ^ 
plaintiff.  • 

The  defendant's  counsel  thereupon  obtained  leave  to  amend  the  plea, 
by  striking  out  the  words  <<  for  the  accommodation  of  the  plaintiff," 
and  inserting  the  following, — «  for  that  the  same  was  obtained  from  the 
defendant  by  the  plaintiff  upon  a  representation  heretofore,  to  wit,  on 
the  day  and  year  last  aforesaid,  made  by  the  plaintiff  to  the  defendant, 
that  there  was  then  due  and  owing  from  the  defendant  to  the  plaintiff 
a  large  sum  of  money,  to  wit,  the  sum  in  the  said  note  specified,  as 
and  for  the  deficiency  in  the  amount  of  certain  dividends  payable  to 
the  plaintiff  under  and  by  virtue  of  a  certain  indenture  of  apprentice- 
ship, heretofore,  to  wit,  on,  &c.,  made  between  the  plaintiff  and  the 
defendant ;  whereas,  in  truth  and  in  fact,  no  such  sum  of  money,  or 
any  part  thereof,  was  ever  due  and  owing  by  the  defendant  to  the  plain- 
tiff as  aforesaid  or  otherwise." 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  to  the  defendant  leave  to  move  to  enter  a  verdict 
for  him,  if  the  court  should  be  of  opinion,-^rawing  such  inferences  of 
fact  as  a  jury  might  have  drawn, — that  the  evidence  supported  the  plea 
aa  amended. 

Butt,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly. 

Bylee,  Serjt.,  and  J,  Brown,  showed  cause. — The  plea  as  it  originally 
stood  was  clearly  bad  for  not  alleging  all  the  circumstances  which  showed 
the  absence  of  consideration  for  the  giving  of  the  note :  Atkinson  v. 
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DavieSy  11  M.  k  W.  286.t  The  first  note  was  given  for  a  sufficient 
consideration ;  for,  when  the  defendant  was  apprenticed,  Mrs.  Newman 
undertook,  that,  in  case  the  defendant's  share  of  the  dividends  should 
*AR±i  ^^^^  short  of  342.  per  annum,  the  amount  ^should  be  made  up  to 

^  the  plaintiff  when  the  defendant  came  of  age ;  and  that,  upon 
the  authorities,  was  an  ample  consideration.  In  Cook  v.  Long,  1  C.  & 
M.  510,t  the  defendant's  father  owed  the  plaintiff  money  for  goods 
sold,  and  for  the  price  of  these  goods  the  defendant  made  his  promis- 
sory note  in  his  own  name,  and  gave  it  to  the  plaintiff,  who  was  cog- 
nisant of  all  the  facts,  and  that  the  defendant  had  received  no  consi- 
deration for  the  note :  and  it  was  held  that  the  above  circumstances 
could  not  be  given  in  evidence  under  a  plea  of  <<  accommodation  bill," 
and  that  there  was  an  original  liability  on  the  part  of  the  defendant, 
and  that  for  a  good  consideration,  viz.,  family  affection.  So,  in  Baker 
V.  Walker,  14  M.  k  W.  46d,t  to  an  action  against  the  maker  of  a  pro- 
missory note  payable  three  months  after  date,  the  defendant  pleaded 
that  the  promissory  note  was  made  and  delivered  by  him  to  the  plain- 
tiff for  and  on  account  of  a  judgment  debt  recovered  by  the  plaintiff 
against  him,  and  that,  except  as  aforesaid,  there  never  was  any  consi- 
deration or  value  for  the  making  or  delivery  of  the  said  note  to  the 
plaintiff:  and  it  was  held  that  the  plea  was  bad,  inasmuch  as  it  showed 
that  there  was  an  existing  debt  on  account  of  which  the  note  was  made, 
and  the*  giving  of  the  note  was  evidence  of  an  agreement  by  the  plain- 
tiff to  suspend  his  remedy  upon  the  judgment,  which  was  a  sufficient 
consideration  for  the  note.  And  Parke,  B.,  said :  <'  It  is  like  the  case 
of  a  note  given  for  a  debt  of  a  third  party,  which  has  been  held  to  be 
a  sufficient  consideration.  It  was  so  held  in  Poplewell  v.  Wilson,  1 
Stra.  264,  and  that  principle  has  been  acted  upon  in  many  other  cases. 
A  promissory  note,  although  not  a  specialty,  resembles  a  specialty,  and 
at  all  events  it  is  a  security.  When  a  man  who  has  a  judgment  debt 
takes  from  his  debtor  a  promissory  note  for  the  amount,  payable  at  a 
certain  time,  it  must  be  inferred  that  he  thereby  enters  into  an  agree- 
ment to  suspend  his  remedy  for  that  period,  and  if  so,  that  is  a  good 
iHAQir]  ^consideration  for  the  giving  of  the  note."    In  Ex  parte  Minet, 

^  14  Yes.  190,  it  was  also  held  that  an  undertaking  by  one  person 
to  pay  the  debt  of  another,  does  not  require  a  consideration  between 
them.  The  liability  of  Mrs.  Newman,  therefore,  was  ample  considera- 
tion for  the  giving  of  the  first  note.  Even  if  it  were  doubtful  that  Mrs* 
Newman  was  under  any  liability  in  consequence  of  her  promise  to  the 
plaintiff,  and  there  was  therefore  no  consideration,  or  a  doubtful  con- 
sideration, for  the  first  note,  the  giving  up  of  that  note  was,  upon  the 
principle  laid  down  by  the  Exchequer  Chamber  in  Haigh  v.  Brooks,  10 
Ad.  k  E.  309,  323  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  477,  4  P.  &  D.  288, 
ample  consideration  for  the  second  note.  [Williams,  J. — ^In  Byles  on 
Bills,  6th  edit.  Ill,  it  is  said,  that,  "if  a  bill  originally  given  upon  an 
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iOegal  consideration,  be  renewed,  the  renewed  bill  is  also  yoid,(a)  unless 
the  amount  be  reduced  by  excluding  so  much  of  the  consideration  for 
the  original  bill  as  was  illegal.''(i)]  In  those  cases,  the  instrument  was 
tainted  with  usury.  [Jeryis,  C.  J. — ^If  jour  argument  be  tenable, 
almost  eyery  renewed  bill  would  be  clear  of  the  objection  of  want  of  con- 
sideration.] That  is  so,  if  Haigh  i;.  Brooks  be  good  law.  Longridge 
V.  Dorville,  5  B.  &  Aid.  117  (E.  C.  L.  R.  vol.  7),  is  also  an  authority 
to  show  that  the  giving  up  of  a  doubtful  claim  is  a  good  consideration 
for  a  promise  to  pay  money.  The  amended  plea  does  not  correctly 
represent  the  facts  proved.  In  substance,  it  states  that  the  note 
declared  on  was  obtained  by  means  of  a  false  representation ;  whereas, 
the  evidence  distinctly  negatives  any  misrepresentation  of  fact.  It 
shows  that  this  was  a  voluntary  gift  of  the  note,  with  full  knowledge  of 
all  the  facts.  K  the  note  had  been  paid,  could  it  have  been  contended 
for  a  ^moment  that  the  money  might  have  been  recovered  back  ? 
There  would  be  nothing  against  conscience  in  Southall's  retain- 
ing it.  [Jbrvis,  C.  J. — The  note  was  given  by  the  defendant  upon  the 
supposition  that  he  was  liable  personally  to  make  up  the  deficiency  in 
the  dividends.  The  two  notes  form  in  substance  one  transaction :  the 
one  was  a  mere  substitution  for  the  other ;  which  distinguishes  the  case 
from  Haigh  r.  Brooks.]  If  not  under  a  legal  obligation,  the  defendant 
was  at  all  events  under  a  moral  obligation  to  pay  the  amount.  Besides, 
the  plea  as  amended  would  be  bad  on  special  demurrer;  there  was 
another  consideration  for  the  giving  of  the  second  note,  which  is  not 
alleged  in  the  plea,  viz.  the  giving  up  the  former  note.  There  are 
many  cases  where  it  has  been  held,  in  affirmance  of  the  maxim,  « J^no- 
rantia  faeti  exetisat;  ignorantia  juris  non  exetisat,*\e)  that,  where 
money  is  paid  in  ignorance  of  the  facts  out  of  which  .the  liability  of  the 
party  paying  it  is  supposed  to  arise,  it  may  be  recovered  back ;  but  not 
where  the  payment  has  been  made  with  knowledge  of  all  the  facts,  but 
in  ignorance  of  the  law:  Bilbie  v.  Lumley,  2  East,  469;  Brisbane 
V.  Dacres,  5  Taunt.  143  (E.  C.  L.  R.  vol.  1) ;  Maddock's  Chancery 
Practice,  3d  edit.  p.  96.  [Cresswell,  J. — Do  you  find  any  case  where 
a  promissory  note  which  has  been  given  in  ignorance  of  the  law, — that 
is,  under  a  mistaken  supposition  that  the  person  giving  it  was  liable  in 
point  of  law, — ^has  been  enforced  as  between  the  immediate  parties  ?] 
*  There  is  no  case  precisely  to  that  effect.  But  it  is  submitted  that  the 
authorities  above  cited  are  in  principle  the  same. 

Butt  and  Ballj  in  support  of  the  rule. — The  plea  as  amended  sufli- 
ciently  alleges  all  the  circumstances  relied  on  as  showing  the  absence 

(a)  Citing  Chapman  v.  BUck,  2  B.  A  Aid.  588;  Wjnne  v.  Callander,  1  Rass.  293;  Preston  v. 
Jackson,  2  Stark.  N.  P.  C.  237  (E.  0.  L.  R.  vol.  3).  And  see  Habner  v.  Richardson,  Bayley  on 
BUIe,  6th  edit  627. 

(6)  Bajley  on  BUls,  6th  edit  627. 

(«)  See  Broom's  Legal  Maxims,  2d  edit  pp.  190—193. 
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*ART}  ^^  consideration  for  the  note  *in  question,  to  satisfy  the  rule  laid 
■'  down  in  Atkinson  v.  Davies,  1  M.  &  W.  236.t  In  Bury  v.  Blogg, 
12  Q.  B.  877  (E.  C.  L.  R.  vol.  64),  it  was  held,  that,  where  a  judge 
has  amended  at  nisi  prius,  it  is  no  reason  for  disallowance  of  such 
amendment  by  the  court  in  banc,  that  the  pleading  as  amended  is  spe- 
cially demurrable,  on  a  ground  not  pointed  out  at  nisi  prius.  But  it  is 
submitted  that  this  plea  is  not  bad  even  on  special  demurrer.  Then, 
the  plea  as  amended  was  clearly  proved.  It  seems  to  be  conceded  that 
the  original  note  was  given  without  legal  consideration,  and  given  under 
a  representation  of  circumstances  which  was  false  in  fact.  These  facta 
substantially  establish  the  defence  set  up  by  the  plea :  Shearm  v.  Bur* 
nard,  10  A.  &  E.  698  (E.  C.  L.  R.  vol.  37).  In  Hay  v.  Ayling,  20  Law 
Journ.,  N.  S.,  Q.  B.  171,  to  an  action  against  the  acceptor  of  a  bill  of 
exchange  drawn  by  the  plaintiff,  the  defendant  pleaded  that  a  bet  was 
lost  by  the  defendant  to  A.  B.,  and  that  the  said  bill  of  exchange  was, 
at  the  request  of  A.  B.,  given  and  accepted  by  the  defendant  in  con- 
sideration of  the  said  bet,  and  to  secure  the  payment  thereof,  contrary 
to  the  statute,(a)  &c.,  and  that  there  never  was  any  other  consideration 
for  the  acceptance  of  the  said  bill,  and  that  the  plaintiff,  at  the  time 
when  he  drew  and  the  defendant  accepted  the  same,  had  notice  of  the 
premises.  The  evidence  was,  that  the  defendant  had  accepted  a  prior 
bill  drawn  by  the  plaintiff,  in  consideration  of  a  bet  lost  to  A.  B.,  and 
that  the  bill  sued  upon  was  given  in  renewal  of  that  prior  bill.  The 
jury  found  that  the  bill  declared  upon  was  given  in  consideration  of  the 
bet,  and  that  the  plaintiff  had  notice  of  it :  and  it  was  held  that  the 
plea  was  proved.  [Talfourd,  J. — There  is  no  doubt  the  parties  in- 
duced the  young  man  to  suppose  that  the  demand  was  one  which  Southall 
could  enforce  against  him.] 

♦4881  *Jbi^vis,  C.  J. — ^Pending  the  discussion  of  this  case,  a  rule  nisi 
-^  has  been  granted  in  a  case  of  Forman  v.  Wright,  which  so  nearly 
involves  some  of  the  principles  upon  which  this  case  must  be  decided, 
that  we  think  it  will  be  more  convenient  to  reserve  our  judgment  until 
after  the  argument  of  that  rule. 

Forman  v.  Wright  was  an  action  of  debt.  The  first  count  was  upon 
a  promissory  note  for  821.  6$.  lOd.  made  by  the  defendant  on  the  7th 
of  November,  1849,  payable  to  the  plaintiff  or  order,  on  demand.  The 
second  count  was  upon  an  account  stated. 

To  the  first  count,  the  defendant  pleaded, — ^first,  a  traverse  of  the 
making  of  the  note.* 

Secondly,  as  to  21Z.  lla.  11(2.,  parcel,  &c.,  that  as  to  that  sum,  the  de- 
fendant, before  the  commencement  of  the  suit,  and  before  the  making 
of  the  note  in  the  first  count  mentioned,  to  wit,  on,  &c.,  was  indebted  to 
one  William  Fawcett  in  a  certain  sum  of  money,  to  wit,  the  sum  of  lOL 
lis.  lld.j  and  no  more,  for  the  price  and  value  of  goods  by  the  said 

(a)  5  A  6  W.  ^  0.  il. 
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William  Fawoett  before  then  sold  and  delivered  to  the  defendant,  and 
that  the  said  William  Faweett,  to  wit,  on,  &c.,  died  intestate :  that,  be- 
fore the  making  of  the  said  supposed  promissory  note  in  the  first  count 
mentioned,  and  before  the  commencement  of  the  suit,  and  after  the  death 
of  the  said  William  Fawcett,  to  wit,  on,  &c.,  letters  of  administration  of 
the  goods  and  chattels  of  the  said  William  Fawcett,  were  duly  granted 
to  one  Elizabeth  Fawcett :  that  the  plaintiff,  after  the  death  of  the  said 
William  Fawcett,  and  after  the  granting  of  the  said  letters  of  adminis- 
tration, and  before  the  making  of  the  said  note,  in  the  said  first  count 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
was  duly  appointed  agent  of  the  administratrix,  Elizabeth  Fawcett,  to 
aet  on  her  behalf  in  respect  of  such  administration :  that  the  plaintiff, 
being  "^such  agent  as  aforesaid,  before  the  making  of  the  said  rn^Aaq 
note,  and  before  the  commencement  of  this  suit,  fraudulently ^  de^  ^ 
eettfuUgy  and  falsely  represented  to  the  defendant  that  there  was  due 
from  the  defendant  to  the  said  William  Fawcett,  before  and  at  the  time 
of  his  death,  and  was  then,  and  still  remained,  due  to  the  administra- 
trix of  the  said  William  Fawcett,  the  sum  of  82L  69.  lOd. ;  and  the 
plaintiff  then  demanded  of,  and,  by  means  of  such  representation  ae  afore- 
said,  induced  and  prevailed  upon  the  defendant  to  make  and  delivery 
and  the  defendant  did  then  make  and  deliver  to  the  plaintiff  the  said 
note,  in  the  first  count  mentioned,  as  and  for  the  payment  and  discharge 
of  the  said  sum  so  alleged  to  be  due  as  aforesaid,  to  the  said  William 
Fawcett,  in  his  lifetime,  and  to  the  said  Elizabeth  Fawcett,  after  the 
death  of  the  said  William  Fawoett :  that,  so  far  as  relates  to  the  sum  of 
21L  lis.  lid.,  parcel  of  the  said  sum  of  822.  6s.  10c2.,  in  that  count 
mentioned,  there  never  was  any  value  or  consideration  whatever  for  the 
making  and  delivery  of  the  said  promissory  note  to  the  plaintiff:  and 
that  the  plaintiff  then  held,  and  always  held,  and  still  holds  the  same,  ob 
far  as  relates  to  the  sum  of  212.  lis.  lid.,  without  any  value  or  consi- 
deration whatever, — ^verification. 

Thirdly,  payment  of  102.  lis.  lid.  into  court,  in  satisfaction  of  the 
residue ; — ^fourthly,  fraud  and  covin. 

The  plaintiff  replied  de  injurid  to  the  second  plea,  damages  uUrd  to 
the  third,  and  joined  issue  on  the  fourth  plea. 

The  pleas  to  the  second  count  became  immaterial. 

The  cause  was  tried  before  Lord  Oah pbbll,  C.  J.,  at  the  last  Spring 
Assizes  at  Maidstone.  It  was  proved,  and  found  by  the  jury,  that  102. 
lis.  lid.  was  all  that  was  due  from  the  defendant  'to  William  Fawcett, 
and  that  the  defendant  had  been  induced  to  give  the  note  for  822.  6s. 
10(2.  by  the  plaintiff's  representation  that  the  whole  was  due;  but  the 
jury  found  that  that  ^representation,  though  false  in  fact,  was  r:,c4QA 
made  under  a  mistake,  and  without  fraud.  ^ 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  essence  of  the 
plea  was,  that  the  defendant  had  been  misled  by  a  false  a,nd  fraudulent 
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representation,  and  consequently  that  it  was  not  supported  by  the  evi- 
dence. For  the  defendant,  it  was  contended  that  the  allegation  that 
the  representation  was  m^de  frauduhntltf  and  deceitfully j  was  immate* 
rial)  and  that  the  substance  of  the  plea  was,  failure  of  consideration 
except  as  to  102.  149.  lid. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  on 
the  second  issue,  if  the  court  should  be  of  opinion  that  the  plea  was 
proved. 

Mantoffu  Ohamberij  in  Easter  Term  last,  obtained  a  rule  nisi  accord- 
ingly.— ^He  cited  Bayley  on  Bills,  6th  edit.  p.  498,  Barber  v.  Backhouse^ 
Peake,  N.  P.  G.  61,  8d  edit.  86,  and  Ledger  r.  Ewer,  Peake,  N.  P.  G. 
216,  8d  edit.  288. 

Bramwellj  on  a  subsequent  day,  showed  cause. — ^The  evidence  did 
not  support  the  plea.  The  essence  of  the  plea  is,  that  the  note  was 
procured  from  the  defendant  by  a  fraudulent  and  deceitful  representar 
tion  on  the  part  of  the  plaintiff.  The  words  «  fraudulently,  deceitfully, 
and  falsely"  amount  together  to  an  allegation  of  deceitful  falsity ;  and 
they  cannot  be  severed.  [Williams,  J. — Suppose  you  strike  out  all 
the  three  words,  would  not  the  plea  still  afford  a  good  defence?  Darnell 
V.  Williams,  2  Stark.  N.  P.  G.  166  (E.  G.  L.  R.  vol.  8).]  The  court 
will  not  strike  out  words  if  by  so  doing  the  plea  will  be  rendered  bad. 
If  the  words  imputing  fraud  be  expunged,  it  will  be  left  in  dttbio  whether 
the  note  was  given  in  ignorance  of  the  facts  or  the  law.  If  this  had 
♦4911  ^®®^  *  money  payment,  it  clearly  could  not  have  been  ^recovered 
J  back.  [Cbbsswell,  J. — ^Why  not  ?]  In  Stevens  v.  Lynch,  12 
East,  88,  the  drawer  of  a  bill  of  exchange,  knowing  that  time  had  been 
given  by  the  holder  to  the  acceptor,  but  apprehending  that  he  was  still 
liable  upon  the  bill,  in  default  of  the  acceptor,  three  months  after  it 
was  due,  said  that  he  knew  he  was  liable^  and,  if  the  acceptor  did  not 
pay  it,  he  would :  and  it  was  held  that  he  was  bound  by  such  promise. 
Bell  V.  Gardiner,  4  M.  &  G.  11  (E.  G.  L.  R.  vol.  48),  4  Scott,  N.  R. 
621,  was  the  case  of  a  security  given  in  ignorance  of  tht, facte, 

Montagu  Chambere  and  Horn,  in  support  of  the  rule. — Tliis  is 
simply  a  plea  of  partial  failure  of  consideration ;  and  the  fact  relied  on 
to  show  such  failure  of  consideration,  is,  that  the  note  was  obtained 
from  the  defendant  upon  a  mistaken  representation  of  the  extent  of 
his  liability.  The  words  imputing  fraud,  deceit,  and  falsehood,  may  all 
be  rejected,  without' in  any  degree  impairing  the  validity  of  the  plea. 
There  are  many  cases  in  which  it  has  been  been  held,  that,  where  money 
has  been  paid  under  a  mistake  or  misrepresentation  of  fact  or  law,  the 
party  paying  it  may  recover  it  back.  In  Bell  v.  (Gardiner,  it  was 
expressly  held  that  a  negotiable  security  given  by  a  party  in  satisfaction 
of  a  liability  from  which  he  was  discharged  in  law, — ^in  ignorance  of 
the  facts  which  constituted  such  discharge, — cannot  be  enforced  against 
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bim,  though  he  may  have  had  the  means  of  knowing  those  facts.  The 
same  principle  has  been  laid  down  with  respect  to  adjustments  of  losses 
upon  policies  of  insurance :  Hogg  v.  Gouldney,  Park  on  Insurance,  8th 
edit.  p.  266;  Rogers  v.  Maylor,  lb.  267;  Herbert  v.  Champion,  1 
Campb.  184. 

JsRYis,  0.  J. — ^In  the  case  last  argued, — ^Forman  v.  *Wright,  r^Aqo 
— I  think  the  rule  must  be  made  absolute.  The  jury  found  that  '- 
the  plaintiff,  urithout  frauds  made  a  misrepresentation,  by  which  the 
defendant  was  induced  to  give  him  the  promissory  note  declared  on. 
The  plea  alleges  that  the  defendant  was  indebted  to  one  Fawcett  in  the 
sun  of  lOZ.  14«.  11(2.,  and  no  more ;  that  the  plaintiff  fraudulently^ 
deceitfully y  and  falsely  represented  to  the  defendant  that  there  was 
due  from  the  defendant  to  Fawcett  the  sum  of  82{.  6«.  10(2.,  and  then 
demanded  of,  and  by  means  of  such  representation  as  aforesaid  induced 
the  defendant  to  deliver  to  him  the  note  in  the  first  count  mentioned. 
The  question  is,  whether  the  facts  so  found  by  the  jury  support  the 
plea.  It  is  clear  that  they  do  not,  unless  the  plea  would  be  good,  the 
words  <<  fraudulently  and  deceitfully"  being  struck  out.  If  in  showing 
the  ground  of  the  alleged  partial  failure  of  consideration,  it  would  be 
enough  to  state  that  the  note  was  obtained  by  any  misrepresentation, — 
whether  of  law  or  of  fact, — going  to  the  amount  of  consideration,  the 
plea  would  clearly  be  good  without  those  words.  Upon  consideration, 
I  am  of  opinion  that  a  plea  alleging  a  failure  of  consideration,  may  be 
supported  as  well  by  showing  that  the  bill  or  note  was  obtained  by  a 
misrepresentation  of  law^  as  by  a  misrepresentation  of  fact.  A  bill  or 
note  primd  facie  imports  consideration ;  and  it  is  not  enough  in  a  plea 
of  want  of  consideration  merely  to  say  that  the  defendant  never  had 
any  value  or  consideration ;  the  plea  must  go  on  to  aver  the  circum- 
stances which  show  that  there  was  no  consideration.  Want  of  consid- 
eration is  altogether  independent  of  knowledge  either  of  the  facts  or 
the  law.  I  apprehend  a  man  might  say,  that,  in  adding  up  an  account, 
he  erroneously  supposed  himself  to  be  indebted  in  1002.,  whereas  in 
truth  102.  only  was  due :  that,  in  the  case  of  a  bill  or  note,  would  be  a 
good  plea  of  want  of  consideration  except  as  to  102.  How  does  that 
case  differ  from  the  present,  before  the  matter  has  been  completed  by 
payment  7  What  the  ^defendant  here,  in  substance,  says,  is, —  t-^aqq 
^I  was  induced  by  the  plaintiff's  misrepresentation  to  believe  '- 
that  I  was  indebted  to  Fawcett  to  the  extent  of  822.  6s.  10(2.,  whereas 
in  truth  I  was  indebted  only  to  the  extent  of  102: 14$.  Ilc2.  I  am  of 
opinion  that  a  plea  alleging  a  representation  innocently  false,  of  a 
matter  going  to  the  amount  of  the  consideration,  is  a  good  plea,  though 
the  misrepresentation  might  be  in  a  matter  of  law ;  and  that  the  faets 
proved  and  found  by  the  jury  in  this  case  sustain  the  plea,  the  words 
<<  fraudulently  and  deoeitfully"  being  rejected. 

The  same  principle  will  govern  our  decision  in  Southall  v.  Bigg. 
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That  also  was  an  action  upon  a  promissory  note.  The  plea,  as  it  origi- 
nally stood,  stated  that  there  neyer  was  any  value  or  consideration  fur 
the  making,  &c.,  of  the  note,  and  that  it  was  made  for  the  accommoda- 
tion of  the  plaintiff.  It  appearing  at  the  trial  that  the  note  was  not 
given  for  the  plaintiff's  accommodation,  but  that  the  defendant  had 
been  induced  to  give  it  by  an  incorrect  representation  made  by  the 
plaintiff  that  the  defendant  was  liable  to  pay  a  certain  sum,  the  defend- 
ant obtained  leave  to  amend,  and  the  plea  was  accordingly  amended  by 
striking  out  the  words  <«for  the  accommodation  of  the  plaintiff,"  and 
alleging  that  the  note  was  obtained  from  the  defendant  by  the  plaintiff 
upon  a  representation  made  by  the  plaintiff  to  the  defendant  that  there 
was  then  due  and  owing  from  the  defendant  to  the  plaintiff  a  large  sum 
of  money,  to  wit,  the  sum  in  the  note  specified,  as  and  for  the  deficiency 
in  the  amount  of  certain  dividends  payable  to  the  plaintiff  under  and 
by  virtue  of  a  certain  indenture  of  apprenticeship  theretofore  made 
between  the  plaintiff  and  the  defendant ;  whereas  in  truth  and  in  fact 
no  such  sum  of  money,  or  any  part  thereof,  was  ever  due  and  owing  by 
the  defendant  to  the  plaintiff  as  aforesaid,  or  otherwise.  Upon  the  dis- 
cussion of  the  rule  in  this  case,  the  question  for  the  decision  of  the 
♦4Q41  ^^^^  ^^9  whether,  upon  the  plea  as  ^amended,  and  upon  the 
-'  evidence,  the  defendant  was  entitled  to  the  verdict.  It  appears 
from  the  evidence,  that  the  plaintiff  did  represent  to  the  defendant  that 
he  was  liable  to  pay  the  money,  whereas  in  truth  he  was  not ;  and  that 
the  defendant  made  and  delivered  the  note  declared  on  upon  the  faith 
of  that  misrepresentation.  Inasmuch,  therefore,  as  the  plea  would 
have  been  good  if  it  had  expressly  alleged  that  the  misrepresentation 
complained  of  was  upon  a  matter  of  law,  I  am  of  opinion  that  the 
amendment  was  properly  made.  It  was  suggested  in  argument  that 
the  defendant  was  morally  bound  to  pay  the  money,  and  that  that  would 
be  a  sufficient  consideration.  But  the  note  was  not  in  fact  given  for 
that  consideration.  It  was  further  suggested  that  the  giving  up  of  the 
first  note  for  772.  was  a  sufficient  consideration  for  the  second  note. 
But  the  second  note  was  not  in  reality  given  by  way  of  compromise 
for  the  first,  but  in  substitution, — the  whole  in  fact  was  one  transaction. 
If  the  first  note  was  without  consideration,  the  second  was  equally  so. 
I  think  the  rule  must  be  made  absolute. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  plea  in 
Forman  v,  Wright  is  in  substance  a  plea  of  absence  of  consideration  to 
a  certain  amount.  The  decision  the  court  now  come  to  does  not  in  any 
degree  interfere  with  the  doctrine  that  a  small  consideration  may  sus- 
tain a  larger  promise.  Where  there  is  a  promise  to  pay  a  certain  sum, 
all  being,  as  in  this  case,  supposed  to  be  due,  each  part  of  the  money 
expressed  to  be  due  is  the  consideration  for  each  part  of  the  promise ; 
and  the  consideration  as  to  any  part  failing,  the  promise  is,  pro  tantOj 
nudum  pactum.    The  rules  of  pleading  require  that  a  plea  of  no  con- 
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gideration,  to  a  bill  or  note,  which  primd  facie  imports  consideration, 
shall  show  how  the  want  of  consideration  arises.  In  the  present  case 
it  is  shown  ^thos, — ^by  a  statement  that  the  note  was  obtained 
from  the  defendant  by  the  plaintiff  bj  a  false  representation 
that  822.  6«.  10c2.  was  due,  when  in  fact  lOZ.  lis.  lid.  only  was  due. 
The  plea,  it  is  true,  goes  on  to  state  that  that  representation  was  made 
fraudulently  and  deceitfully.  It  was  enough,  however,  that  the  repre- 
sentation was  untrue:  and,  whether  the  misrepresentation  was  in  a 
matter  of  fact  or  of  law,  is  quite  immaterial.  The  consideration  for 
the  note  failed  as  to  so  much  as  the  misrepresentation  applied  to. 

The  decision  in  Forman  v.  Wright  necessarily  involves  that  of 
Sonthall  v.  Rigg  also. 

Williams,  J. — ^The  plea  in  Forman  v.  Wright  is  a  perfectly  good 
plea  of  partial  failure  of  consideration.  It  was  not  necessary  to  the 
validity  of  that  plea,  that  the  representation  therein  alleged  should 
have  been  stated  to  be  fraudulent  and  deceitful ;  nor  was  it  necessary 
to  prove  it.  Enough  of  the  plea  was  proved  to  entitle  the  defendant 
to  a  verdict  on  that  issue. 

I  also  agree  with  the  rest  of  the  court,  that  the  same  principle  must 
govern  Southall  i;.  Rigg. 

Talfottrd,  J.,  concurred.  Rules  absolute. 


WD  OF  TBINITT  TERM. 


VOL.  XI.— 48  2  P 


CASES 

ABGUED  AND  DETERHINEB 

ur  ram 

COURT  OF  COMMON  PLEAS, 

auliittlmns  «m, 

n  TBI 
FIFTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA.    1851. 


The  Judges  who  sat  in  Banco  during  this  Term,  were — 
Jervis,  C-  J.  Williams,  J, 

Maulb,  J.  Talfotjrd,  J. 


MEMORANDA. 

In  the  vacation  preceding  this  term,  the  following  gentlemen  were 
appointed  Her  Majesty's  counsel  learned  in  the  law,  and  on  the  first 
day  of  the  term  took  their  seats  within  the  Bar  accordingly : — 

Mohert  Ingham^  Esq.,  of  Lincoln's  Inn. 

James  Campbell^  Esq.,  of  Lincoln's  Inn. 

Thomas  Chandless^  Esq.,  of  Gray's  Inn. 

William  JElmsley,  Esq.,  of  the  Middle  Temple. 

John  William  Willeock,  Esq.,  of  the  Inner  Temple. 

Walter  Coulson^  Esq.,  of  Gray's  Inn. 
*4971      *GhoJ^^  Willmorej  Esq.,  of  the  Middle  Temple. 

^       William  Thomas  Shave  Daniely  Esq.,  of  Lincoln's  Inn. 

Frederick  William  Slade^  Esq.,  of  the  Middle  Temple. 

John  Baily,  Esq.,,  of  Lincoln's  Inn. 
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John  G^earge  PhiUimare^  Esq.,  of  Lincoln's  Inn. 

Brrnit  Spmeer  Follett,  Esq.,  of  Lincoln's  Lin. 

John  MdloTj  Esq.,  of  the  Inner  Temple. 

William  Bulheley  GHassey  Esq.,  of  Lincoln's  Inn. 

Richard  Datfis  Oraig^  Esq.,  of  Lincoln's  Inn. 

Samuel  Warren^  Esq.,  of  the  Inner  Temple. 

Robert  Paehley^  Esq.,  of  the  Inner  Temple. 

George  WOliam  WiUhere  BramweU^  Esq.,  of  Lincoln's  Inn. 

Jamee  Anderton^  Esq.,  of  the  Middle  Temple. 

William  Atherton^  Esq.,  of  the  Inner  Temple. 

Thomas  Emereon  Headlam^  Esq.,  of  the  Inner  Temple. 

Hugh  Sai,  Esq.,  of  the  Middle  Temple. 

Chdrlee  Jamee  Hargreave^  Esq.,  of  the  Inner  Temple. 

In  the  same  vacation,  and  by  virtue  of  the  statute  14  &  15  Vict.  c. 
83,  Her  Majesty  appointed  Sir  James  Lewis  Ekight  Bruce,  knight, 
and  the  Right  Hon.  Baron  Cranworth,  to  be  judges  of  the  Court  of 
Appeal  in  Chancery. 

Richard  Torin  Kinder sley^  Esq.,  one  of  the  Masters  in  Chancery, 
and  James  Parker^  Esq.,  one  of  Her  Majesty's  counsel,  were  thereupon 
respectively  appointed  Vice-Chancellors,  and  received  the  honour  of 
knighthood. 


♦BEARDSHAW  v. 

DESBOROUGH. 


The  Right  Hon.  ALBERT  Lord  LON-  ^^  .q,. 
ESBOROUGH.    Nov.  11.  ^^ 


An  aetion  against  a  eontribatoiy  of  a  joint-Btock  eompany,  in  respect  of  a  demand  for  which  the 
company  may  be  liable,  is  not  necessarily  an  acdon  against  the  company,  or  against  a  person 
aathorised  to  be  sued  as  nominal  defendant,  nnder  the  50th  section  of  the  winding-up  aet| 
1845, 11  A  12  Viet  c.  45. 

Snoh  an  action  is  within  the  62d  section,  which  empowers  the  oiBeial  manager,  by  leave  of  the 
maater,  to  defend  the  same  in  his  official  name,  or  in  the  name  of  the  original  defendant 

Assumpsit  for  money  lent,  money  paid,  and  money  had  and  received, 
and  money  found  due  upon  an  account  stated. 

Pleas, — first,  as  to  so  much  of  the  declaration  as  relates  to  the  money 
therein  alleged  to  have  been  lent  and  advanced  to,  and  paid,  laid  out,  and 
expended  for,  the  defendant,  non  assumpsit. 

Secondly, — except  as  to  so  much  of  the  declaration  as  relates  to  the 
money  therein  alleged  to  have  been  lent  and  advanced  to,  and  paid,  laid 
out,  and  expended  for,  the  defendant, — that  theretofore,  to  vit,  on  the 
1st  of  September,  1845,  divers  persons,  whose  names  were  unknown  to 
the  defendant,  projected  a  line  of  railway,  to  be  constructed  between 
Dover  and  Deal,  in  the  county  of  Kent,  by  a  public  company  to  be  called 
<<  The  Dover  and  Deal  Railway,  and  Cinque  Ports,  Thanet,  and  Coast 
Junction  Railway  Company ;"  and  thereupon,  afterwards,  to  wit,  on  the 
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day  and  year  aforesaid,  a  committee  was  formed  for  the  purpose  of 
considering  and  carrying  out  the  said  project,  and  which  committee 
was  composed  of  divers  persons,  to  wit,  the  defendant,  and  others 
whose  names  were  unknown  to  the  defendant :  That  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  it  was  determined  hy  the  said  com- 
mittee to  form  a  public  company,  for  the  purpose  of  constructing  the 
said  railway,  with  a  capital  of  180,000{.,  to  be  raised  by  9000  shares 
of  201.  each ;  and  that  thereupon,  afterwards,  to  wit,  on  the  2d  of  Oc- 
tober, 1845,  the  said  intended  company  was  provisionally,  and  in  all 
respects  duly,  registered,  in  conformity  with  the  requirements  of  the 
MQQ1  ^^^^^^^®  ^°  ^^^^  behalf,  to  wit,  a  certain  act  of  parliament  made, 

■'  &c.,  for,  &c. ;  and  that  divers  persons,  to  wit,  St.  P.  B.  Hook,  of, 
&;c.,  and  G-.  T.  Thompson,  of,  &c.,  were  then  registered  as  the  promoters 
of  the  said  company,  under  the  name  of  *^  The  Dover  and  Deal  Rail- 
way, and  Cinque  Ports,  Thanet,  and  Coast  Junction  Railway  Company;" 
and  the  said  promoters  thereof,  from  the  time  of  such  registration  as 
aforesaid,  thenceforth,  used  the  said  name  of  the  said  company,  coupled 
with  the  words  "registered  provisionally:"  That  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  promoters  of  the  said  company 
proceeded  to  form  the  same  under  such  name  and  with  such  addition 
thereto  as  aforesaid,  and  for  that  purpose  allotted  and  issued  divers,  to 
wit,  8000  of  the  said  shares ;  and  that  divers,  to  wit,  100  of  such  shares 
were  then  allotted  to  the  defendant,  who  then  became  and  was,  and 
remained,  a  shareholder  in  and  a  member  of  the  said  company;  and 
divers  other  of  the  said  8000  shares,  to  wit,  200  thereof,  were  then  also 
allotted  and  issued  to  the  plaintiff, — upon  receipt  whereof  he  paid  to  the 
said  company  J  to  wity  to  the  defendant  and  the  other  members  of  the  said 
company y  who  then  had  and  received  from  him^  the  plaintiffs  a  large 
sum  of  money y  to  wit^  the  said  sum  of  money  in  the  declaration  supposed 
and  alleged  to  have  been  paid  and  received  for  the  use  of  the  plaintiffs 
by  way  of  deposit  on  the  said  shares  so  allotted  and  issued  to  him  as 
aforesaidj  and  to  be  duly  and  lawfully  applied  for  the  purposes  of  the 
said  company:  That  the  said  promoters  of  the  said  company  afterwards, 
to  wit,  on  the  5th  of  February,  1846,  applied  to  parliament  for  an  act 
to  incorporate  the  said  company,  but  failed  in  obtaining  it ;  and  that  the 
said  company  never  was  incorporated  by  act  of  parliament ;  whereupon 
the  said  money  so  as  aforesaid  had  and  received  from  the  plaintiff 
became  money  had  and  received  to  his  use,  as  in  the  declaration 
♦^001  *™®^^io^^<^*  That  afterwards,  and  before  the  making  by  the  high 

^  Court  of  Chancery  of  the  order  next  thereinafter  mentioned,  to 
wit,  on  the  11th  of  January,  1850,  in  and  by  a  certain  petition  and 
statement  then  made  to  and  preferred  before  the  Rt.  Hon.  Lord  Cotten- 
HAM,  then  lord  high  chancellor  of  Great  Britain,  in  the  High  Court  of 
Chancery,  by  one  J.  Short,  then  being  a  shareholder  and  member  of  the 
said  company,  it  was  stated,  shown,  and  alleged  to  the  said  court,  that, 
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in  or  aboat  the  month  of  October,  1845,  the  said  company  was  projected 
nnder  the  name  of,  &;c.,  for  making  a  railway  from  Dover  to  Deal,  in 
the  county  of  Kent,  for  the  carriage  and  conveyance  of  passengers  and 
goods ;  that  the  said  company  was,  in  or  about  the  said  month  of  Octo- 
ber, 1845,  duly  provisionally  registered  pursuant  to  and  under  the  pro- 
visions of  the  first-mentioned  act  of  parliament ;  that  the  capital  of  the 
said  company  was  180,0002.,  in  9000  shares  of  20L  each,  with  a  deposit 
of  2Z.  2«.  per  share;  that  the  prospectus  issued  by  the  projectors  invited 
parties  to  take  shares  in  the  said  company,  and  contained  a  form  of  appli- 
cation for  shares ;  that  a  portion  of  the  said  shares  was  allotted  and  paid 
upon,  and  that  divers  persons  more  than  fifty  in  number  had  shares 
allotted  to  them,  and  paid  the  said  deposit  of  21.  28.  on  the  shares  so 
allotted;  that  100  shares  were  allotted  to  and  taken  by  the  said  J. 
Short,  and  that  he  paid  into  the  hands  of  the  bankers  of  the  said  company 
the  sum  of  2102.,  being  the  deposit  of  21.  28.  on  each  of  the  said  100 
shares,  and  that  he  and  divers  other  persons  to  whom  shares  had  been 
allotted,  and  who  had  accepted  such  shares,  and  had  paid  the  said  deposit 
of  21. 28.  per  share  thereon,  respectively,  executed  the  subscription  agree- 
ment and  parliamentary  contract  in  respect  thereof;  that  divers  other  per- 
sons applied  for  shares  in  the  said  company,  and  agreed  in  writing  to  take 
such  number  of  shares  as  might  be  allotted  to  them,  and  pay  the  deposit 
*thereon  respectively,  and  accordingly  shares  were  allotted  to  r^^f-^y^ 
the  last-mentioned  persons,  and  that  the  said  last-mentioned  ^ 
pec^ons,  after  such  last-mentioned  allotments,  refused  or  neglected  to 
take  such  shares  or  to  pay  the  deposits  thereon,  by  means  whereof  the 
liability  of  the  petitioner  and  of  the  other  persons  who  took  shares  in 
the  said  company,  and  paid  their  deposit  thereon,  for  contribution  to 
the  expenses  of  the  said  undertaking,  was  considerably  increased ;  that 
the  said  J.  Short  became  as  aforesaid,  and  then  was,  a  member  and 
contributory  of  the  said  company  within  the  intent  and  meaning  of  the 
joint-stock  companies'  winding-up  acts,  1848,  and  1849,  and  entitled  to 
a  share  of  the  assets  of  the  said  company ;  that  the  said  company,  or 
the  directors  thereof,  solicited  and  made  and  proceeded  in  an  application 
to  parliament  for  a  bill  for  the  purpose  of  the  construction  of  the  said 
railway  and  works,  or  some  portion  thereof,  but  were  unsuccessful  in 
obtaining  the  said  bill ;  that  the  directors  of  the  said  company,  in  the 
exercise  of  the  powers  conferred  upon  them,  also  laid  out  and  expended 
large  sums  of  money  in  prosecuting  the  said  undertaking,  out  of  the 
deposits  so  paid  by  the  said  J.  Short  and  the  said  other  persons  as  afore- 
said, and  incurred  liabilities  in  respect  thereof,  and  that  divers  of  such 
liabilities  were  then  outstanding,  and  that  there  was  then  in  the  hands 
of  the  said  directors,  or  the  solicitors  to  the  said  company,  a  large  sum 
of  money,  the  produce  of  the  deposits  paid  by  the  said  J.  Short  and  the 
said  other  allottees,  in  respect  of  the  shares  so  taken  by  them  as  afore- 
said ;  that  the  said  company  had  been  dissolved,  and  ceased  to  carry 
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on  bnsiness,  and  the  secretary  and  clerks  of  the  said  company  dis- 
charged, and  the  place  of  business  of  the  said  company  abandoned, 
although  the  affairs  of  the  said  company  had  not  been  fully  wound  up ; 
and  that  the  said  J.  Short  was  desirous  that  the  said  company  might  be 
wound  up  under  the  said  joint-stock  companies'  *winding-up  acts, 


•^502] 


1848,  and  1849 ;  the  said  petitioner  did  therefore  pray  that  the 


said  company  might  be  absolutely  wound  up  under  the  provisions  of  the 
said  joint-stock  companies'  winding-up  acts,  and  that  it  might  be  referred 
to  one  of  the  masters  of  the  said  court  to  wind  up  the  affairs  of  the  said 
company, — protU  ptxtet^  kc. :  That  the  said  matters  and  things  so  as 
aforesaid  stated,  shown,  and  alleged  in  the  said  petition,  did,  in  the 
opinion  of  the  said  Court  of  Chancery,  render  it  just  and  equitable  that 
the  said  company  should  be  absolutely  wound  up  under  and  accord- 
ing to  the  proTisions  of  the  said  joint-stock  companies'  winding-up  acts, 
1848,  and  1849 ;  and  that  the  said  petition  was  afterwards  and  before 
the  making  of  the  said  order  absolute  for  winding  up  the  said  com- 
pany thereinafter  mentioned,  to  wit,  on  the  15th  of  January,  1850,  duly 
advertised,  as  by  law  required  in  that  behalf,  to  wit,  in  the  London 
Gazette,  and  was,  to  wit,  then,  together  with  a  copy  of  the  said  London 
Gazette  wherein  the  said  order  was  advertised  as  aforesaid,  served  at 
the  head  and  only  office  of  the  said  company,  situate,  &c.,  upon  the  proper 
party  in  that  behalf,  to  wit,  the  solicitor,  and  one  of  the  registered  pro- 
moters of  the  said  company,  to  wit,  one  St.  P.  B.  Hook:  That  after- 
wards, to  wit,  on  the  25th  of  January,  1850,  by  a  certain  order  of  the 
said  High  Court  of  Chancery,  then  made  by  the  then  vice-chancellor  of 
England,  to  wit,  &;c.,  to  whom  the  said  petition  had  been  duly  referred 
by  the  said  lord  high  chancellor,  it  was  ordered  that  the  said  com- 
pany should  be  absolutely  wound  up  under  the  provisions  of  the  said 
joint-stock  companies'  winding-up  acts,  1848,  and  1849,  and  that  it 
should  be  referred  to  the  master  in  rotation  of  the  said  court,  to  wind  up 
the  affairs  of  the  said  company,  under  the  provisions  of  jthe  said  acts, — 
prout  pcUetj  kc. :  That  thereupon,  afterwards,  and  after  the  making  of 
the  said  order  absolute,  to  wit,  on  the  Ist  of  February,  1850,  the  said 
4cc Agi  *order  absolute  was  carried  in  before  the  said  master  in  rotation 
to  whom  the  winding-up  of  the  affairs  of  the  said  company  waa 
so  referred  as  aforesaid,  to  wit,  &;c. ;  and  that,  by  and  pursuant  to  the 
direction  of  the  said  master,  then  made  in  that  behalf,  an  advertise- 
ment  was,  to  wit,  on  the  5th  of  February,  1850,  and  another  similar 
advertisement  was,  to  wit,  on  the  8th  of  February,  1860,  inserted  and 
published  in  all  respects  as  by  law  required  in  that  behalf,  to  wit,  by 
the  proper  persons  in  that  behalf,  to  wit,  by  the  party  then  having  the 
prosecution  of  the  said  petition,  to  wit,  by  W.  B.  and  F.  D.,  in  two 
successive  numbers  of  the  London  Gazette,  bearing  date,  to  wit,  the 
two  several  days  last  aforesaid,  and  also  twice  in  three  other  newspapers 
approved  by  the  said  master  in  that  behalf,  to  wit,  the  Times  and  Mom- 
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ing  Obronicle  newspapers  respectivelj  of  and  on  the  5th  and  11th  of 
February  in  the  year  last  aforesaid,  and  a  certain  other  newspaper 
called  the  Dover  Telegraph,  of  the  9th  of  February  last  aforesaid ;  by 
which  said  adyertisements  notice  was  duly  given  that  the  said  master 
would,  at  a  day,  hour,  and  place  therein  mentioned,  being  a  day  within 
fonrteen  days  from  the  day  of  the  publication  of  the  first  of  the  said 
advertisements,  to  wit,  at  12  o'clock  at  noon  on  the  16th  of  Febraary, 
1850,  at  his  the  said  master's  chambers,  in,  &c.,  proceed  to  appoint  an 
official  manager  of  the  said  company  under  the  said  joint-stock  com- 
panies' winding-up  acts,  1848,  and  1849 :  That  afterwards,  and  within 
fourteen  days  from  the  publication  of  the  first  of  the  said  advertise- 
ments, and  before  the  commencement  of  this  suit,  to  wit,  at  the  said 
time  and  place  in  the  said  advertisements  mentioned,  the  said  master 
did,  by  writing  under  his  hand,  duly  appoint  one  H.  0.  to  be  official 
manager  of  the  said  company ;  and  the  said  H.  C.  then  accepted  the 
said  appointment,  and  then  became  and  was,  and  from  thence  continu- 
ally until  the  commencement  of  this  suit  had  been,  and  still  was,  r^ccnj. 
*the  official  manager  of  the  said  company  duly  appointed  in  that  ^ 
behalf:  That  every  step,  matter,  proceeding,  and  thing  required  by  law 
towards  the  winding-up  of  the  said  company  according  to  the  statutes 
in  that  behalf  had  been  duly  had  and  taken:  That  the  having  and 
receiving  in  that  plea  mentioned  was  the  having  and  receiving  in  the 
declaration  mentioned,  <<  with  this  that  the  defendant  avers,  as  the  fact 
was  and  is,  that  he  never  had  and  received  the  said  money  otherwise 
than  as  aforesaid,  and  that  the  said  promise  in  the  declaration  men- 
tioned, so  far  as  relates  to  the  money  therein  alleged  to  have  been  had 
and  received  to  the  plaintiff's  use,  and  to  have  been  found  due  on  an 
account  therein  alleged  to  have  been  stated,  is  a  promise  implied  by 
law  from  the  said  alleged  receipt  of  the  said  money,  and  from  the  pre- 
mises, and  not  otherwise ;  and  that  this  action  is  brought  by  the  plain- 
tiff against  the  defendant  as,  and  being,  a  member  of  the  said  company, 
and  not  upon,  nor  does  the  same  in  anywise  arise  out  of,  the  individual 
liability  of  the  defendant,  apart  from  the  said  company ;  and  that  the 
same  action  is  substantially  and  in  effect  an  action  against  the  said 
company ;  and  the  defendant  further  says,  that  the  said  account  in  the 
declaration  mentioned,  was  so  stated  as  therein  alleged,  of  and  concern- 
ing the  said  money  so  by  the  plaintiff  paid  by  way  of  deposit  as  in  this 
plea  aforesaid,  and  so  had  and  received  as  aforesaid,  and  not  other- 
wise,"— ^verification. 

Special  demurrer  to  the  second  plea,  assigning  for  causes, — ^that  this 
is  not  an  action  against  the  company  in  the  plea  mentioned,  but  against 
the  defendant  only ; — ^that  the  plea  shows  no  obligation  on  the  plaintiff, 
by  statute  or  otherwise,  to  sue  the  official  manager  of  the  company 
instead  of  the  defendant ; — ^that,  if  the  action  were  against  the  com- 
pany, it  would  not  be  obligaiary  on  the  plaintiff  to  sue  the  official 
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manager,  though  he  might  do  so;  that  the  plea  does  not  show  that  the 
*^0^1  '^'P^^^^^^  ^d  ^^7  eanse  of  action  against  the  company,  or  oould 
-'  have  sued  them  at  all; — ^that  it  should  have  shown  the  facts 
which  made  the  company  liable  to  the  plaintiff  for  money  receiyed  to 
his  use,  and  on  an  account  stated  with  him ; — that  it  does  not  show  any 
facts  from  which  the  court  can  see  that  the  company  became  indebted 
to  the  plaintiff  for  money  received  to  his  use,  and  that  the  allegation  in 
the  plea  contained  in  the  words  following,  <«  whereupon  the  said  money 
so  as  aforesaid  had  and  receiTed  from  the  plaintiff,  became  money  had 
and  received  to  his  use,  as  in  the  declaration  mentioned,"  is  a  mere 
allegation  of  a  matter  of  law,  not  warranted  by  the  facts  stated  in  the 
plea,  and  not  issuable  or  traversable ; — that  the  plea  does  not  traverse 
or  confess  and  avoid  the  part  of  the  declaration  to  which  it  is  pleaded ; 
that  it  amounts  to  an  argumentative  and  circuitous  denial  that  the  de- 
fendant was  indebted  to  the  plaintiff  for  money  received  to  his  use,  or 
on  an  account  stated,  and  to  the  general  issue ; — ^that  it  does  not  show 
the  company  to  have  been  one  which  fell  within  the  provisions  of  the 
joint-stock  companies'  winding-up  acts  of  1818,  or  1849; — that  the 
allegation  in  the  plea,  that  the  action  is  substantially  and  in  effect  an 
action  against  the  company,  is  not  supported  by  the  facts  stated  in 
the  plea,  and  is  not  in  itself  an  issuable  or  traversable  allegation ; — 
that  the  plea  does  not  show  that  the  account  stated  was  ever  stated  by 
or  with  the  company,  or  with  any  other  person  than  the  defendant, 
or  that  the  company  ever  were  indebted  to  the  plaintiff  on  the  said 
account  stated. 

J*.  Brown  (with  whom  was  ChanneUj  Serjt.)  in  support  of  the  demur- 
*5061  ^^^'(^y""^^®  substantial  defence  ^attempted  to  be  set  up  by  this 
•^  plea,  is,  that  this  is  an  action  against  a  company  ordered  to  be 
wound  up  under  the  provisions  of  the  statute  11  &  12  Vict.  c.  45,  and 
therefore  should  have  been  brought  against  the  official  manager.  That 
statute,  however,  it  is  submitted,  does  not  apply  to  the  case  of  an  indi- 
vidual member  of  a  company  sued  per  se.  The  50th  section  of  that  act 
enacts,  <<  that,  after  the  appointment  of  any  official  manager  under  this 
act,  all  actions,  suits,  and  other  proceedings,  at  law  or  in  equity,  which 
might  have  been  commenced,  instituted,  or  prosecuted  by  or  on  behalf 
of  the  company  with  respect  to  which  such  appointment  shall  be  made, 
against  any  persons,  whether  contributories  of  the  company  or  not, 
shall  be  commenced  or  instituted  and  prosecuted  by  the  official  manager, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — ^"That  this  is  not  an 
action  against  the  company  in  the  plea  mentioned,  or  against  a  penon  anthoriied  to  be  sued  as 
the  nominal  defendant  on  behalf  of  the  same,  within  the  meaning  of  the  11  A  U  Viet  c  45 ;  and 
that  the  plea  shoirs  no  obligation  on  the  plaintiff,  bj  that  statute,  or  otherwise,  to  sue  the  official 
manager :  That  the  plea  does  not  show  that  the  pluntiff  had  any  cause  of  action  against  the 
company,  dtber  for  money  had  and  reoeired,  or  on  the  aoeoimt  stated:  And  thftt  the  plea  do«8 
not  confess  any  cause  of  action  against  the  defendant  and  amounts  to  the  general  issue,  and  should 
have  been  pleaded  in  that  form,  or,  if  it  doet  confess  any  cause  of  action,  It  shows  no  aroidanco 
thereof.- 
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bj  the  style  and  designation  of  <  the  official  manager'  of  snch  company 
(desoribing  it  under  the  style  or  firm  by  which  it  is  described  in  the 
order  absolute),  as  the  nominal  plaintiff  or  petitioner  for  and  on 
iehalf  of  such  company,  and  that  whether  there  be  one  or  more  offi-  • 
ciU  manager  or  managers,  and  that  all  debts  which  might  have 
beea  proved  by  or  on  behalf  of  the  company  against  the  estate  of 
any  bankrupt  or  insolvent  debtor  to  the  company,  shall  and  may  be 
provei  against  such  estate  by  the  official  manager  of  such  company, 
by  the  ityle  and  designation  aforesaid ;  and  that  all  actions,  suits,  and 
prooeedii^,  at  law  or  in  equity,  to  be  commenced  or  instituted  by  any 
persons,  whether  contributories  of  such  company  or  otherwise,  against 
*such  company,  or  any  person  duly  authorized  to  be  sued  as  the  r«r  a^ 
nominal  defendant  on  behalf  of  the  same,  shall  and  lawfully  may  '- 
be  commenced,  instituted,  and  prosecuted  against  the  official  manager 
of  such  company  (by  such  style  and  designation  as  aforesaid),  as  the 
nominal  defendant  for  and  on  behalf  of  such  company,  and  that  whe- 
ther there  be  one  or  more  such  official  manager  or  managers."  The 
first  section  enacts  that  the  act  shall  apply  to  all  companies,  corporate 
or  unincorporate,  within  the  provisions  of  the  7  &  8  Vict.  c.  Ill  (in- 
dadiDg  all  companies  existing  on  the  1st  of  November,  1844,  and  which 
shall  have  obtained  or  shall  obtain  a  certificate  of  registration  under 
the  7  &  8  Vict*  c«  110),  and  to  all  companies  which  would  have  been 
within  the  provisions  of  the  7  &;  8  Vict.  o.  Ill,  if  they  had  not  been 
dissolved,  or  had  not  ceased  to  trade,  at  the  time  of  the  passing  there- 
of^ and  to  all  banking  companies  which  would  have  been  within  the 
provisions  thereof  if  they  had  not  been  specially  excepted  from  the 
provisions  of  the  registration  act  of  7  &  8  Vict.  c.  110.  Assuming 
this  to  be  a  company  within  the  contemplation  of  the  statute,  the  plea 
discloses  no  defence  under  the  50th  section.  The  58th  section  affords 
some  guide  to  the  construction  of  the  50th :  it  enacts,  <<  that,  excent  aa 
is  by  this  act  expressly  provided,  nothing  in  this  act  contained,  nor  any 
petition  or  order  under  the  same  for  the  dissolution  and  winding  up, 
or  for  the  winding  up  of  any  company,  shall  extend  or  enlarge,  dimi* 
nish,  prejudice,  or  in  any  wise  alter  or  affect,  the  rights  or  remedies  of 
creditors,  or  other  persons  not  being  contributories  of  the  company,  or 
the  rights  or  remedies  of  creditors  being  also  contributories,  but  being 
creditors  of  the  company-  upon  a  distinct  and  independent  account, 
whether  against  the  company  or  against  any  of  the  contributories  of 
the  same,  nor  the  rights  or  remedies  of  the  company  against  any  con- 
tributories or  other  persons,  nor  shall  alter  or  affect  any  contracts  or 
engagements  ^entered  into  by  or  with  the  company,  or  any  per-  r^crno 
son  acting  on  behalf  of  the  same,  previously  to  any  such  peti-  ^ 
tion,  nor  any  actions,  suits,  or  other  proceedings  pending  at  the  date 
of  such  petition."  It  cannot  be  said  that  this  is  an  action  against  the 
company  or  against  a  person  duly  authorized  to  be  sued  as  the  nominal 
VOL.  XI. — 44 
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defendant  on  behalf  of  the  company :  that  applies  to  the  public  officer. 
[Maulb,  J. — This  defendant  is  sued  as  one  of  several  co-contractors. 
If  the  whole  body  had  been  sued,  the  case  would  have  been  within  th^ 
act.  The  question  is,  whether  this  is  not  substantially  an  action  agaicst 
the  company.]  This  plea,  to  be  good,  must  amount  to  this,  that  ibis 
is  an  action  at  law  against  the  company:  if  the  defendant  denies  that 
on  the  very  face  of  his  plea,  he  cannot  arrive  at  the  proposition  that 
the  action  is  one  which  ought  to  have  been  brought  against  th^  official 
manager.  If  the  plea  amounts  to  a  negation  of  the  contract  or  debt 
alleged  in  the  declaration,  it  is  demurrable.  [Maulb,  J. — Does  the 
plea  show  that  there  are  any  other  members  of  the  companv  existing  ?] 
It  does  not  show  that  they  are  dead  or  out  of  the  kingdom.  This  is,  in 
truth,  an  action  against  a  contributory,  as  to  which  the  act  contains 
express  provisions.  The  51st  section  provides  for  the  prosecution  of 
criminal  proceedings  on  behalf  of  the  company.  The  52d  and  58d 
sections  respectively  provide  for  the  prosecution  oi  pending  actions  and 
suits  against  or  by  the  company.  [Jbryis,  C.  J. — What  pending  ac- 
tions could  there  be  before  complete  registration  ?]  The  powers  and 
privileges  possessed  by  companies  provisionally  or  completely  registered, 
are  defined  by  the  7  &  8  Vict.  c.  110,  ss.  28,  25.  The  56th  section 
provides  that  all  orders  and  decrees  of  a  court  of  equity  against  the 
official  manager  shall  take  effect  against  the  company.  The  57th  sec- 
tion is  important :  it  enacts  <<  that  all  judgments  which  shall  be  entered 
'•'^OQI  ^P  ^^  ^^7  action  at  law  against  the  official  manager  of  any  *such 
-'  company,  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  of  such  company,  and  upon  and  against  the  per- 
sons and  property  of  the  contributories  thereof,  and  shall  be  enforced 
in  like  manner,  as  if  such  judgments  had  been  entered  up  against  such 
company,  or  against  any  person  duly  authorized  to  be  sued  on  behalf 
of  the  same."  The  62d  section  enacts  <<that  it  shall  be  lawful  for  the 
official  manager,  with  the  leave  of  the  master,  to  be  signified  by  writing 
under  his  hand,  to  defend,  either  by  his  official  style  and  designation,  or 
in  the  name  of  the  original  defendant,  any  action  or  suit  brought  against 
any  individual  contributory  of  the  company :  but  that,  in  such  ease, 
any  judgment  or  decree  to  be  obtained  by  the  plaintiff  shall  have  the 
same  effect,  but  no  further  or  otherwise,  than  if  the  same  had  been 
obtained  against  the  original  defendant  in  such  action  or  suit."  The 
71st  section  provides  for  the  proof  of  debts  before  the  official  manager. 
And  the  78d  section  enacts,  « that,  after  the  first  appointment  of  an 
official  manager,  no  creditor  or  other  person  shall,  except  so  far,  as  the 
master  shall  permit,  have  power  to  commence  or  to  proceed  with  any 
action  against  the  official  manager,  or  against  the  company,  or  any 
other  person  representing  the  same,  or  who  is  sued  as  a  contributorj 
thereof,  until  after  proof,  or  exhibiting  or  making  such  proof  as  he  may 
be  able,  of  his  debt  or  demand  before  the  master,  as  hereinafter  men- 
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tioned ;  and  it  shall  be  lawful  for  any  jadgo  of  the  court  in  which  such 
action  shall  be  pending,  upon  summons  taken  out  before  him  for  that 
purpose,  to  order  that  all  further  proceedings  in  such  action  shall  be 
stayed  until  after  such  proof  shall  have  been  made  or^ezhibited  before 
the  master."  The  defendant  has  not  brought  himself  within  that  sec- 
tion :  the  plea  does  not  allege  that  the  plaintiff  has  made  no  proof. 
[Maulb,  J. — ^It  would  be  no  answer  if  it  had.]  These  various  provi- 
sions, at  all  events,  show  that  the  50th  section  does  not  apply  to  this 
*ca8e.  In  Presoott  v.  Hadow,  5  Exch.  726, f  it  was  held  that  a  r*K-.Q 
creditor  who  has  sued  a  contributory  to  and  shareholder  in  a  '- 
jointH9tock  company,  and  has  had  his  action  stayed  under  section  78, 
until  after  he  shall  have  made  or  exhibited  proof  of  his  debt  before  the 
master,  may,  upon  the  allowance  of  such  proof  by  the  master,  and  with- 
out any  further  step,  proceed  with  his  action.  It  has  been  decided  in 
two  cases  in  equity, — In  re  The  India  and  Australia  Steam-Packet  Com- 
pany, 17  Simons,  15,  and  In  re  The  Dover  and  Deal  Railway  Company, 
17  Simons,  18, — that  the  court  has  no  jurisdiction  to  restrain  a  creditor 
from  suing  one  of  the  members  of  the  company,  on  the  ground  that  an 
order  for  winding  up  the  company  under  this  act  has  been  obtained.  It 
is  clear,  therefore,  that  a  creditor  has  a  right  to  proceed  either  at  law 
or  in  equity  after  proof  before  the  master ;  and  that  the  50th  section 
applies  to  actions  against  the  company,  and  not  to  an  action  against 
an  individual  committee-man.  Besides,  it  is  by  no  means  clear  that 
this  act  applies  at  all  to  companies  not  completely  registered. 

W%Ue9  (with  whom  were  Bylen^  Serjt.,  and  JBramtoell)^  contr&.(a) — 
This  question  arises  upon  the  meaning  of  the  word  <<  company"  in  the 
50th  section  of  the  11  &  12  ^Vict.  c.  45.  But  little  assistance  r^tri-i 
is  afforded  by  the  interpretation  clause,  s.  S,  which  provides  that  ^ 
<«  the  word  <  company'  shall  mean,  any  partnership,  association,  or  com- 
pany, corporate  or  unincorporate,  to  which  this  act  applies."  The  com- 
pany in  this  case  is,  the  body  of  persons  who  are  liable  to  the  debts  in 
respect  of  which  the  statute  enacts  that  inquiry  shall  be  made  before 
the  master.  The  defendant  is  a  provisional  committee-man  of  a  pro- 
jected railway  company,  to  whom  shares  have  been  allotted.     The 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were:  "that  the  plea 
showi  that  this  is  an  action  agains  tthe  company,  and  is  a  good  plea  under  the  60th  section  of 
the  11  A  13  Vict  c.  45,  and  that*Bneh  statute  renders  it  imperatlTe  on  the  plaintiiF  to  sue  the 
oflleial  manager  of  the  eompany,  and  that  the  plea  sufficiently  indicates  such  obligation :  That^ 
at  all  CTcnts,  the  plea  shows  a  suspension  of  the  plaintiff's  remedy  under  the  73d  section  of  that 
act:  That  it  sufficiently  admits  a  cause  of  action  in  the  plaintiff,  and  olearly  shows,  that,  at  one 
point  of  time,  that  is,  that  between  the  failure  of  the  eompany  to  obtain  an  act  of  parliament 
and  the  obtaining  of  the  order  to  wind  up  the  company,  the  plaintiff  had  a  cause  of  action  against 
the  defendant,  and  that  such  right  was  subsequently  transferred  or  suspended,  under  the  wind- 
ing-up acts  of  1848  and  1849 :  That  it  shows  that  the  company  was  one  within  the  proTisions  of 
those  aets :  That  the  cause  of  action  upon  the  account  stated,  identiaed  as  it  is  with  the  claim 
for  money  had  and  received,  was  transferred  by  the  operation  of  the  statute  mentioned  in  the 
pica :  That  no  partnership  appears  by  the  plea  to  hare  existed  between  the  plaintiff  and  the 
defendant ;  and  that  the  objectione  to  the  plea  in  point  of  form  are  not  tenable." 
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only  persons  liable  as  contributories  are  the  directors  and  those  who 
have,  by  taking  shares,  or  by  some  other  act,  shown  that  the  proceedings 
for  establishing  the  company  haye  been  taken  upon  their  authority. 
Until  the  company  is  effectually  formedi  and  completely  registered,  the 
only  persons  who  are  members  are  those  whojare  liable  for  the  prelimi- 
nary expenses.  The  28d  section  of  the  7  &  8  Vict.  c.  110,  shows  that 
all  acts  necessary  for  the  constitution  of  the  company  may  be  done 
before  complete  registration.  This  clearly  is  a  company  within  the  act : 
Ex  parte  Barber,  1  M'N.  &  Gordon,  176,  establishes  this.  A  mere 
allottee  of  shares  is  not  a  contributory ;  but  a  provisional  committee- 
man, who  is  also  a  shareholder,  is :  see  Pitchford  v.  Davis,  5  M.  &  W. 
2,t  Walstab  v.  Spottiswoode,  15  M.  &  W.  501  ;t  In  re  The  Direct 
Birmingham,  Oxford,  &c.,  Railway  Company,  ex  parte  Walstab,  20  Law 
Journ.,  N.  S.,  Chan.  58 ;  Norris  v.  Cottle,  2  House  of  Lords  Cases, 
647 ;  Hutton  v.  UpfiU,  2  House  of  Lords  Cases,  674 ;  Ex  parte  Mauds- 
♦5121  ^^^'  ^^  ^*^  Journ.,  N.  S.,  Chan.  9 ;  *Ex  parte  UpfiU,  20  Law 

^  Journ.,  N.  S.  Chan.  480 ;  In  re  The  Direct  Exeter,  Plymouth, 
&c..  Railway  Company,  Ex  parte  Besley,  15  Jurist,  523.  The  statement 
in  the  plea  shows,  therefore,  that  the  plaintiff  is  not  a  member  of  the 
company,  and  that  the  defendant  is.  In  Hutton  v.  Upfill,  Lord  Brougham 
emphatically  8ays:(a)  «I  wish  it  to  be  most  distinctly  understood, 
and  it  is  of  the  greatest  importance,  that  it  is  upon  the  two  facts  taken 
together  that  the)judgment  proceeds.  One  of  them  is  found  at  law  not 
to  be  sufficient  without  the  second ;  and  it  is  a  question  whether  the 
second  is  sufficient  without  the  first.  However,  the  decision  of  the 
House  goes  upon  both  points  concurring,  namely,  the  fact  of  the  party 
being,  by  his  own  choice,  a  provisional  committee-man,  plm  his  accept- 
ance of  shares."  [Maule,  J. — You  say  the  plea  sets  up  a  defence 
under  section  50  ?]  Yes.  [Maule,  J. — There  are  no  prohibitory  words 
there.]  It  is  not  necessary  that  there  should  be :  Chapman  v.  Milvain, 
5  Exch.  61.t  There,  a  company  of  persons  established  for  the  purpose 
of  carrying  on  the  business  of  bankers  under  the  provisions  of  the  7  6. 
4,  c.  46,  in  an  action  against  a  shareholder  for  the  recovery  of  a  debt, 
or  for  enforcing  any  claim  or  demand  due  to  the  copartnership,  are  bound 
to  sue  in  the  name  of  one  of  their  public  officers,  and  are  not  at  liberty  to 
sue  in  the  names  of  the  covenantees  named  in  the  deed  of  copartnership : 
the  words  of  the  9th  section  of  that  act,  «  shall  and  may"  are  obligatory, 
and  not  merely  permissive.  [Maule,  J. — Is  the  50th  section  pleadable 
in  bar  ?]  Steward  v.  Greaves,  10  M.  &;  W.  711,t  decided  on  the  9th 
section  of  the  7  G.  4,  c.  46,  shows  that  it  is.  [Maule,  J. — Steward  v. 
Greaves  may  have  been  very  properly  decided  without  deciding  this 
case.  Has  any  case  held,  that,  if,  after  an  order  for  winding  up  under 
*f\'iV\  *^^^  ^^^  ^^  ^^^^  obtained,  an  action  is  brought  against  the 

^  company  or  against  a  member  or  contributory,  the  act  may  be 

(a)  3  House  of  Lords  Oases,  694. 
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pleaded  in  bar  ?]  None.  [Maulb,  J. — Steward  v.  Greaves  certainly 
goes  to  no  such  length.  There  was  no  need  of  negative  words  there, 
becanse  the  whole  capacity  of  suing  and  being  sued  depends  upon  the 
act ;  which  is  not  the  case  here.]  The  50th  and  73d  sections  stand 
apart — ^in  totally  distinct  divisions  of  ^the  act :  from  8.  50  to  s.  52,  the 
legislature  is  dealing  with  actions  by  and  against  the  company  after  the 
appointment  of  an  official  manager.  The  earlier  part  of  the  50th  sec- 
tion clearly  takes  away  the  capacity  of  the  company  to  sue.  [Maulb, 
J. — That  probably  is  a  bar.]  Then  follows,  in  precisely  similar  words, 
the  provision  for  actions  agaimt  the  company.  [Maulb,  J. — Suppose 
an  action  is  brought  against  the  company  after  the  issuing  of  the  order 
under  the  winding-up  acts, — ^would  the  case  fall  within  the  73d  section  ?] 
Undoubtedly.  [Maulb,  J. — Then  the  proceedings  might  be  stayed 
until  proof  of  the  debt  or  claim,  and  after  proof  the  plaintiff  may  go  on. 
Jeevis,  C.  J. — It  is  impossible  that  the  plaintiff  could  have  a  right  to 
go  on,  and  that  the  defendant  should  have  a  right  to  plead  in  bar  under 
8.  50.]  The  78d  section  does  not  point  to  the  same  sort  of  actions  to 
which  the  50th  section  applies,  though  it  is  true  it  includes  the  actions 
mentioned  in  s.  50,  because  it  applies  to  all  actions.  Where  an  act  of 
parliament  gives  a  defence  in  bar  to  a  number  of  persons,  and  an  action 
is  brought  against  one,  the  latter  is  not  bound  to  plead  in  abatement : 
Stackwood  v.  Dunn,  8  Q.  B.  822  (E.  C.  L.  R.  vol.  43).  [Maulb,  J.— 
It  may  be  possible  to  satisfy  the  78d  section  consistently  with  the  50th, 
by  reading  the  latter  in  this  way : — ^If  a  suit  be  commenced  against  the 
company  after  the  appointment  of  an  official  manager,  it  must  be  brought 
against  that  officer,  by  s.  50:  and  the  73d  section  provides,  that  no 
action  shall  be  commenced  or  proceeded  with  against  the  '^official  r^tci 4 
manager,  or  the  company,  or  any  person  representing  the  same,  ^ 
or  a  contributory,  until  after  proof;  and  such  action,  if  brought,  or 
pending,  may  be  stayed  until  after  proof.  The  78d  section  does  not 
apply  to  the  same  case  as  the  50th  does,  because  it  assumes  that  the 
action  it  is  dealing  with  was  lawfully  and  properly  brought.  K  impro- 
perly brought,  the  73d  section  leaves  it  to  the  operation  of  s.  50,  which 
in  that  case  is  an  absolute  bar.]  In  Macgregor  v.  Eeily,  4  Ezch.  801,t 
an  action  having  been  brought  against  the  defendant,  a  provisional 
committee-man  of  a  railway  company  provisionally  registered,  for  work 
done  for  and  on  behalf  of  the  company,  and  judgment  having  been 
recovered  against  him,  and  a  writ  of  ca.  sa.  issued  thereon,  an  order 
absolute  was  made  for  winding  up  the  affairs  of  the  company  under  the 
11  &  12  Vict.  c.  45,  and  an  official  manager  was  appointed:  and  the 
court  stayed  the  proceedings  until  after  proof  by  the  plaintiff  of  his 
debt  before  the  master,  under  s.  73.  [Jbbvis,  G.  J. — That  was  an 
action  against  a  contributory.]  The  effect  of  the  latter  branch  of  the 
50th  section  must  be  the  same^  in  all  cases.  Other  sections,  the  52d 
and  62d  for  instance,  show  that  the  word  <<8hall"  was  intended  to  have 
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its  fbll  effect  in  8.  50,  and  that  the  legislature  did  suppose  such  a  state 
of  the  record  as  that  the  official  manager  might  represent  a  contributory. 
[Williams,  J. — Section  52  provides  for  the  substitution  of  the  official 
manager,  in  pending  actions,  bj  suggestion  on  the  roll, — a  verj  awk- 
ward proceeding.]  In  Armstrong  v.  Normandy,  5  Exch.  409,t  such  a 
suggestion  wob  entered.  [Williams,  J. — In  that  case,  the  suggestion 
was  not  as  it  must  be  here ;  it  was  a  suggestion  that  <<  the  action  was 
commenced  and  had  hitherto  been  prosecuted  against  Grozier  as  the 
nominal  defendant  on  behalf  of  the  company."]  There  would  be  no 
difficulty  in  suggesting  here  in  substance  the  facts  alleged  in  the  plea. 
If  the  ^argument  on  the  other  side  be  held  to  be  well  founded, 


♦615] 


the  result  will  be  altogether  to  repeal  the  50th  section.    [Wil- 


liams, J. — ^Must  not  the  plea,  to  be  good,  show  that  an  action  might 
have  been  commenced  against  the  company?  'Is  not  that  the  essence 
of  the  plea  ?  Can  you  construct  a  company  without  showing  a  joint 
liability  ?]  The  plea  contains  a  sufficient  denial  to  bring  it  within  the 
rule  laid  down  in  Harmer  v.  Steele,  4  Ezch.  l.f  [Jervis,  0.  J. — Sup- 
pose the  plaintiff  wishes  to  say  that  he  is  not  suing  Lord  Londesborough 
as  a  member  of  the  company, — ^what  allegation  in  the  plea  is  he  to 
traverse  ?]  He  might  reply  that  this  is  not  an  action  against  the  com- 
pany, or  against  the  defencUint  as  a  member  of  the  company,  concluding 
to  the  country.  [Jervis,  C.  J. — Then  that  would  be  the  only  question 
put  in  issue  by  de  injurid.']  It  may  be  that  the  plaintiff  ought  to  new 
assign :  Rogers  v.  Custance,  1  Q.  B.  77  (E.  C.  L.  R.  vol.  41).  In  the 
absence  of  a  special  demurrer,  the  general  allegation  that  the  action  is 
brought  agamst  the  defendant  as  a  member  of  the  company,  is  sufficient : 
Braham  v.  Watkins,  16  M.  &  W.  77.t  It  is  submitted  that  this  is  an 
action  which  ought  to  have  been  brought  against  the  official  manager  of 
the  company ;  and  that  the  defence  properly  arises  under  s.  50,  and  is 
pleadable  in  bar,  and  not  in  abatement.  [Maulb,  J. — ^If  our  judgment 
be  for  the  defendant,  will  it  be  pleadable  in  bar  to  another  action  for 
the  same  cause  against  the  official  manager?]  If  it  be,  it  will  be  the 
plaintiff's  own  fault.' 

Browny  in  reply. — Assuming  that  "  company"  in  the  plea  means  the 
same  as  in  the  act  of  parliament,  the  plea  does  not  show  that  such  a 
company  was  ever  formed.  The  plea  contains  a  variety  of  allegations  of 
fact,  from  which  it  is  sought  to  be  inferred  that  this  is  an  action  against 
the  company.  But  there  is  no  confession ;  on  the  contrary,  the  plea, 
*^\&\  ^^  amounts  to  anything,  amounts  to  a  denial  *of  the  cause  of 
-'  action  stated  in  the  declaration.  This  is  not  an  action  against 
the  company  at  all,  and  therefore  not  governed  by  the  50th  section 
of  the  act ;  but  it  is  an  action  against  a  contributory,  within  the  62d 
section. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plea  in  this  case  is  no  answer 
to  the  action,  and  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
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court*  I  have  entertained  some  doubt  during  the  course  of  the  argu- 
ment, arising  partly  from  the  obscurid  wording  of  the  statute,  and  partly 
firom  the  yarious  decisions  upon  it  in  the  Court  of  Chancery.  But, 
upon  carefully  looking  at  the  60th  section,  and  contrasting  it  with  other 
parts  of  the  act,  I  think  it  plain  that  that  section  is  not  capable  of  the 
construction  which  is  sought  to  be  put  upon  it  by  Mr.  WUleSj  and  that 
this  is  not  an  action  which  ought  to  have  been  brought  against  the 
official  manager  of  this  company.  The  object  of  the  act  was,  to  enable 
tie  promoters  of  unsuccessful  schemes  of  this  sort  to  wind  up  the  affairs 
of  the  company,  and  to  compel  the  shareholders  to  contribute  funds  for 
payment  of  their  debts.  But  the  statute  is  cautiously  and  studiously 
framed  so  as  not  to  vary  or  affect  the  rights  of  creditors.  It  is  unneces- 
sary now  to  consider  what  was  the  original  intention  of  the  legislature. 
It  has  been  decided  that  companies  which  are  not  registered  or  incor- 
porated are  within  the  meaning  of  the  statute :  and  it  is  said,  that,  the 
courts  of  equity  having  determined  that  one  who  has  taken  an  active  part 
in  the  formation  of  the  company,  and  to  whom  shares  have  been  allotted, 
is  a  member  of  the  company  for  the  purpose  of  having  it  wound  up,  such 
a  person  is  a  member  of  the  company  for  all  purposes ;  and  that  an  action 
against  one  member  of  the  company  is  an  action  against  all.  It  is  true 
that  an  action  against  one  is  virtually  an  action  against  every  member 
of  the  company,  since  all  are  liable  to  contribution.  But  I  do  not  think 
*it  necessarily  follows  that  we  are  bound  to  put  the  same  inter-  r«f-^iv 
pretation  upon  the  word  <<  company  "  in  s.  50,  and  to  hold  that  '- 
all  actions  against  a  member  of  the  company  must  be  brought  against 
the  official  manager ;  for,  in  that  case,  we  should  not  be  giving  full  effect 
to  s.  62.  The  statute  contemplates  two  sorts  of  actions  after  the  com- 
mencement of  proceedings  towards  winding-up,  — the  one,  against  the 
company,  to  which  all  the  members  are  liable,  and  that  must  be  brought 
against  the  official  manager, — the  other,  where  individual  members  are 
sued  by  name,  as  contributories,  in  which  case,  the  official  manager  may, 
by  leave  of  the  master,  defend  in  their  name  or  his  own,  under  s.  62. 
It  has  been  contended  by  Mr.  WUUSy  that  every  contributory  is  a  mem- 
ber of  the  company,  and  that  the  company  is  sued  when  a  contributory 
is  sued.  If  that  were  so,  no  effect  at  all  would  be  given  to  the  62d 
section.  But  I  think  we  may  give  full  effect  to  both  the  60th  and  the 
62d  sections,  if  we  hold  that  the  former  applies  where  the  company  is 
sued  qiui  company,  and  then  the  action  must  be  against  the  official  man- 
ager ;  but  that,  if  the  action  is  brought  against  individual  members  of 
the  company,  it  may  be  brought  against  them  in  their  own  names,  and 
then  the  official  manager  may  come  in  and  defend  in  the  manner  pointed 
out  in  8.  62.  Now,  this  operates  no  injustice,  because,  if  you  sue  the 
company,  in  the  name  of  the  official  manager,  and  recover  judgment 
against  him,  each  contributory  is  liable.  If  you  sue  a  contributory, 
whether  the  official  manager  defends  or  not,  if  you  get  judgment,  the 
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indiyidaal  contribntorj  is  liable  by  the  provisions  of  the  statute :  and 
the  only  consequence  is  this,  that,  if  the  creditor  elects  not  to  sue  the 
company,  he  has  only  the  security  of  those  whom  he  elects  to  sue  as 
contributories ;  whereas,  if  he  sues  the  company,  he  has  that  of  all  the 
individual  members.  It  seems  to  me  that  there  is  no  hardship  in  this, 
and  that  it  is  the  only  ^reasonable  construction  to  put  upon  the 
act :  and  therefore,  that,  inasmuch  as  this  plea  does  not  show 
that  the  company,  qud  company,  is  sued  here,  it  does  not  show  any 
defence,  and  consequently  there  must  be  judgment  for  the  plaintiff. 

Maulb,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  this  plea 
fails  to  establish  a  defence  to  this  action,  in  respect  of  its  failing  to  show 
that  it  is  an  action  against  the  company  within  the  60th  section  of  the 
11  &  12  Vict.  c.  45.  I  agree  that  it  has  been  decided,  and  I  think 
rightly  decided,  that  a  company  consisting  of  persons  not  registered 
under  the  7  &  8  Vict.  c.  110, — such  as  are  commonly  called  promoters 
of  a  scheme, — ^may  be,  and  are,  a  <<  company"  within  this  act  of  parlia- 
ment. But  it  by  no  means  foltows  that  this  action,  being  an  action 
against  Lord  Londesborough  in  his  own  name,  is  an  action  against  the 
company  within  the  meaning  of  sect.  50.  On  the  contrary,  I  think  the 
proper  construction  of  the  act,  as  well  as  the  convenience  and  justice  of 
the  case,  lead  us  to  the  conclusion  that  this  is  not  an  action  against  tiie 
company.  The  implicit  and  most  obvious  sense  of  <<  action  against  the 
company  **  is,  where  you  can  see  by  the  proceedings  themselves  that  the 
action  is  against  the  company.  Another  alternative  is  mentioned  in  the 
section, — «  or  any  person  duly  authorized  to  be  sued  as  the  nominal  de- 
fendant on  behalf  of  the  same."  That  clearly  is  to  be  determined  by  what 
appears  upon  the  record ;  and  it  seems  to  me  to  afford  a  reason  for  consid- 
ering that  the  words  «  actions  against  the  company"  mean  actions  brought 
against  the  company  by  name^  or  against  a  person  duly  authorized  to  be 
sued  as  nominal  defendant  on  behalf  of  the  company.  The  defendant's  con- 
struction would  comprehend  within  the  clause  a  third  and  much  mora 
remarkable  class,  viz.  actions  against  parties  who,  though  not  suedasnomi- 
*5191  ^^^  ^defendants,  or  described  as  the  company,  are  nevertheless 
-'  charged  with  the  liabilities  of  the  company.  The  62d  section 
throws  a  great  deal  of  light  upon  the  case :  it  provides  « that  it  shall 
be  lawful  for  the  official  manager,  with  the  leave  of  the  master,  to  be 
signified  by  writing  under  his  hand,  to  defend,  either  by  his  official  style 
and  designation,  or  in  the  name  of  the  original  defendant,  any  action 
or  suit  brought  against  any  individual  contributory  of  the  company ; 
but  that,  in  such  case,  any  judgment  or  decree  to  be  obtained  by  Uie 
plaintiff  shall  have  the  same  effect,  but  no  further  or  otherwise,  than  if 
the  same  had  been  obtained  against  the  original  defendant  in  such  action 
or  suit."  If  a  plaintiff,  after  the  passing  of  this  public  act,  impr<^rly 
sues  the  company,  his  failure  is  the  proper  reward  of  his  own  folly. 
But  if,  where  the  defendant  is  not  described  as  a  member  of  the  oom* 
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pttiy,  yo«  are  to  hold  the  defendant  to  be  entitled  to  bar  the  plaintiff, 
and  to  pat  him  to  a  most  inoonvenient  and  expensive  inquiry  before  a 
jury,  as  to  whether  the  defendant  is  or  is  not  to  be  considered  as  a  mem- 
ber of  or  as  representing  the  company,  yon  would  be  unfairly  imposing 
npon  him  an  inquiry  which  is  wholly  collateral  to  the  merits  of  the  case ; 
for,  if  the  defendant  succeeded,  the  plaintiff  would  still  have  his 
good  cause  of  action  remaining,  only  it  must  be  enforced  by  action 
against  the  official  manager ;  and,  if  the  plaintiff  succeeds,  it  is  at  the 
price  of  being  encumbered  with  evidence  which  is  wholly  immaterial 
between  the  parties.  That  difficulty  does  not  arise  where  the  action  is 
against  the  company,  and  is  apparently  so  upon  the  record.  If  the 
master,  in  the  exercise  of  his  discretion  under  s.  62,  thinks  that  the 
case  is  a  fit  one  to  be  defended  by  the  official  manager,  he  may  autho- 
rise that  to  be  done ;  and  then  the  plaintiff  will  have  all  his  rights  as  he 
had  before.  That  seems  to  me  to  be  a  convenient,  an  adequate,  and  a 
fit  mode  of  proceeding  in  the  case  of  an  action  such  as  this,  against  an 
individual.  The  general  '^scope  and  spirit  of  the  act  I  appro-  r^^roA 
hend  to  be  this, — that  companies  who  are  minded  to  wind  up  ^  " 
their  concerns  shall  be  at  liberty  to  do  so ;  but  that  third  persons  who 
nre  not  members  of  the  company,  and  who  have  claims  against  the  com- 
pany, are  not  to  be  in  any  degree  prejudiced ;  they  are  to  be  able  to 
maintain  the  same  actions,  and  maintain  them  by  the  same  evidence, 
and,  having  obtained  judgment,  they  are  to  have  execution  against  the 
same  persons,  and  to  be  in  all  respects  just  as  well  off  as  they  were 
before,  except  as  regards  certain  formal  and  immaterial  matters,  which, 
without  at  all  prejudicing  the  interests  or  the  convenience  of  the  plain- 
tiff, may  be  useful  in  furthering  the  object  of  the  company,  viz.  the 
winding-up  of  its  affairs.  That  is  in  a  great  degree  embodied  in  the 
68th  section^  which  enacts,  <<that,  except  as  is  by  this  act  expressly  pro- 
vided, nothing  in  this  act  contained,  nor  any  petition  or  order  under 
the  same  for  the  dissolution  and  winding  up,  or  for  the  winding  up,  of 
any  company,  shall  extend  or  enlarge,  diminish,  prejudice,  or  in  any- 
wise alter  or  affect  the  rights  or  remedies  of  creditors,  or  other  persons, 
not  being  contributories  of  the  company,  or  the  rights  or  remedies 
of  creditors  being  also  contributories,  but  being  creditors  of  the  com- 
pany upon  a  distinct  and  independent  account,  whether  against  the 
company  or  against  any  of  the  contributories  of  the  same,  nor  the 
rights  or  remedies  of  the  company  against  any  contributories  or  other 
persons,  nor  shall  alter  or  affect  any  contracts  or  engagements  entered  into 
by  or  with  the  company,  or  any  person  acting  on  behalf  of  the  same,  pre- 
viously to  any  such  petition,  nor  any  actions,  suits,  or  other  proceedings 
pending  at  the  date  of  such  petition."  Now,  where  any  right  is  expressly 
taken  away  by  the  act,  it  is  always  accompanied  by  the  gift  of  a  perfect 
equivalent.  The  official  manager  is  to  be  sued  in  certain  cases ;  but,  in  those 
eases,  the  plaintiff  is  to  be  as  well  off  in  all  respects  as  if  he  had  sued  the 
YOL.  XI.— 45  2a2 
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^ro-f-i  '^company,  or  the  indiyidtiab  whom  he  woald  have  saed  but  for 
^  this  act.  In  the  coarse  of  the  argument,  I  put  a  case,  in  wlucfa, 
if  it  were  held  that  an  action  like  this  could  not  be  brought  against  an 
individual  member  of  the  company,  but  must  be  brought  against  the  offi- 
cial manager,  a  substantial  right  would  be  taken  away  from  the  plaintiff. 
Before  the  passing  of  this  act,  and  independently  of  the  act,  the  plain* 
tiff  might  have  a  cause  of  action  against  the  defendant  as  a  member  of 
the  company,  and  another  cause  of  aclion  against  him  in  his  individual 
character, — ^for  instance,  he  might  have  a  claim  for  goods  sold  to  the 
defendant,  and  another  for  goods  sold  and  delivered  to  a  company  of 
which  the  defendant  was  a  member, — and,  if  the  plaintiff  was  sure  he 
could  sustain  one  of  those  claims,  he  would  have  the  advantage  of  trying 
his  right  to  the  other  at  the  defendant's  expense.  The  statute  does  not 
take  away  that  right  It  would  be  going  into  too  much  detail  to  clear 
away  the  hypothetical  difficulty  of  what  might  arise  from  a  plea  in  abate- 
ment. Cases  may  be  assumed  in  which  there  could  be  no  possibility  of 
a  plea  in  abatement.  I  can  conceive  the  defendants  might  consist  of  a 
number  of  persons  not  caUed  a  company,  but  constituting  the  whole  of 
the  contracting  parties ;  and  it  might  be  that  the  plaintiff  brought  his 
action  against  them  in  respect  of  several  causes  of  action  which  are  pro- 
perly joinable.  Now,  if  we  are  to  hold  that  the  60th  section  of  this  act 
applies  to  an  action  where  the  defendants  are  not  called  a  company  upon 
the  record,  then  we  must  say  that  a  portion  of  that  action  would  be 
barred,  and  that  the  plaintiff  would  be  compellable  to  support  both  hia 
alleged  causes  of  action.  That  is  an  inconvenience, — ^a  substantial  in- 
convenience,— ^which  I  am  sure  the  act  of  parliament  never  intended  to 
cast  upon  a  plaintiff.  Other  cases  of  inconvenience  might  without  diffi- 
ifiKC)cr\  ^^^7  ^  suggested.  The  construction  we  are  putting  upon  the 
^  ^statute,  is,  as  it  seems  to  me,  not  only  the  literal,  but  also  the 
most  convenient  construction  of  which  it  is  susceptible.  Seeing,  there- 
fore, that  the  construction  suggested  by  the  defendant's  counsel  would, 
in  cases  obviously  of  frequent  occurrence,  materially  and  seriously  affect 
rights  of  the  plaintiff,  which  ther  statute  intended  carefully  to  preserve, 
I  come  without  hesitation  to  the  conclusion  to  which  my  Lord  Chief 
Justice  has  come,  that  this  plea  is  not  a  good  bar  to  the  plaintiff's  decla- 
ration. 

Williams,  J. — ^I  also  am  of  opinion  that  this  plea  is  bad,  because  I 
think  this  is  not  an  action  commenced  against  the  company  within  the 
meaning  of  the  11  &  12  Yict.  c.  45,  s*  50.  It  cannot  be  so  held,  with- 
out extending  the  language  employed  beyond  its  strict  natural  meanii^. 
I  do  not  feel  inclined  to  do  that,  seeing  the  difficulties, — ^not  to  say  the 
injustice, — ^in  which  the  plaintiff  would  be  involved,  whether  upon  the 
trial  of  such  an  issue  as  this,  or  on  the  general  issue,  if  this  were,  as 
suggested,  an  action  which  must  be  brought  against  the  official  manager, 
in  ascertaining  in  point  of  fact,  who  were  the  persons  who  constituted 
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the  company  against  whom  the  action  is  brought.  Upon  the  whole, 
therefore,  I  concur  in  the  view  which  has  been  taken  by  my  Lord  Chief 
Justice  and  my  Brother  Maulb,  and  in  the  reasons  which  they  have 
assigned :  and  my  opinion  is  not  a  little  strengthened  by  the  anomalies 
and  the  difficulties  which  this  very  argument  shows  are  to  be  encountered 
in  firaming  a  plea  founded  upon  the  construction  of  the  statute  for  which 
Mr.  WiUe9  has  been  contending. 

Talfoubb,  J. — ^I  entirely  concur  in  the  opinions  expressed  by  my 
lord  and  my  learned  Brothers.  The  ^reasons  have  been  so  fully  ri^r-qn 
giYen,  that  it  is  quite  unnecessary  for  me  to  add  anything.  ^ 

Wille$  prayed  leave  to  amend,  by  withdrawing  the  plea,  and 
pleading  non  assumpsit.  He  stated  that  a  judge  at  chambers  had 
refused  to  permit  the  abore  and  other  pleas  to  be  pleaded  together,  and 
that  the  defendant  had  elected  to  plead  it  alone,  for  the  purpose  of 
raising  the  point. 

Maule,  J. — Perhaps  you  speculate  upon  raising  it  again  on  non 
assumpsit,  or  by  bill  of  exceptions. 

Wille$. — ^The  defendant  will  abide  by  the  decision  just  pronounced 
for  the  first  time  in  a  court  of  law  upon  this  important  point,  and  will 
undertake  not  to  bring  a  writ  of  error. 

Broum  submitted  that  there  ought  at  least  to  be  an  affidavit  of 
merits. 

Maulb,  J. — I  think  you  purchase  a  considerable  advantage  by  the 
amendment.  I  am  afraid  the  defendant  will  suffer  by  giving  up  his  writ 
of  error. 

Per  Ouriam. — ^Leave  to  amend,  by  withdrawing  the  plea  demurred 
to,  and  pleading  non  assumpsit,  within  a  week,  upon  payment  of  costs. 

Rule  accordingly. 
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A  pUintiff  who  reeoTors  in  an  action  of  debt  a  sum  which  together  with  a  sum  paid  into  conrt 
on  a  plea  of  tender  exceeds  202.,  is  entitled  to  the  oosti  of  the  aotion,  notwlthttanding  the  11th 
section  of  the  IS  A  14  Viet.  e.  61. 

This  was  an  a6tion  of  debt  brought  to  recover  the  sum  of  26?. 
Is,  5d.  for  work  and  labour  done  by  the  plaintiff  as  a  proctor  for 
the  defendant,  and  for  money  paid,  and  money  due  upon  an  account 
stated. 

The  defendant  pleaded, — ^first,  except  as  to  7L  16«.,  never  indebted, — 
secondly,  except  as  to  71.  15«.,  payment, — ^thirdly,  as  to  72. 15«.,  tender 
before  action  brought,  and  payment  of  that  sum  into  court. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  second,  and 
entered  a  nolle  prosequi  as  to  the  third. 
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At  the  trial  before  Maule,  J.,  at  the  first  sitting  in  London  in 
Easter  Term  last,  a  verdict  was  taken  for  the  plaintiff,  bj  consent,  for 
182.  6«.  5(2.  The  learned  judge  did  not  certify  under  the  113th  section 
of  the  10  &  11  Vict.  c.  Izxi.,  or  under  the  12th  section  of  the  18  k  14 
Vict,  c.  61. 

The  defendant  afterwards  applied  to  the  court  for  a  suggestion  to 
deprive  the  plaintiff  of  costs,  on  the  ground  that  he  had  recovered  by 
verdict  a  less  sum  than  202.  But  that  rule  was  refused, — the  court  hold- 
ing that  the  118th  section  of  the  statute  first  above  referred  to,  did  not 
apply  to  the  case  of  a  recovery  of  a  debt  reduced  by  payment  into  court 
under  a  plea  of  tender^  to  a  sum  of  less  than  202.(a) 

The  master  having  refused  to  tax  the  plaintiff  his  costs  of  the  action, 
without  the  order  of  the  court, 

WiUei^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  that  the 
master  should  be  at  liberty  to  tax  such  costs. 

*^2'i1  *^^^^^  tolOW  showed  cause. — The  master  was  right  in  refusing 
^  to  tax  the  costs  in  question.  The  11th  section  of  the  county 
court  extension  act,  18  &  14  Yict.  c.  61,  enacts,  «  that,  if,  in  any  action 
commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's  supe- 
rior courts  of  record,  in  covenant,  debt,  detinue,  or  assumpsit,  not 
being  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  shall 
recover  a  sum  not  exceeding  202.,  &c.,  the  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs,  except  in  the  cases  hereinafter 
provided,  and  except  in  the  case  of  a  judgment  by  default ;  and  it  shall 
not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such 
plaintiff  of  costs,  nor  shall  any  plaintiff  be  entitled  to  costs  by  reason 
of  any  privilege  as  attorney  or  officer  of  such  court  or  otherwise." 
This  action  was  commenced  after  the  passing  of  that  act,  and  the  plain- 
tiff has  recovered  less  than  202. ;  and  the  act  applies  to  every  action  of 
the  descriptions  mentioned,  brought  in  the  superior  courts.  <<  Recover" 
means  obtain  by  verdict  and  judgment :  Brooks  v.  Bigby,  2  Ad.  &  E. 
21  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  8  (E.  C.  L.  R.  vol.  80).  [Maulb, 
J. — The  spirit  of  the  thing  is,  that  the  plaintiff  shall  not  lose  his 
costs  where  he  has  obtained  by  the  action  more  than  202.  Here,  he 
has  got  the  money.  Common  sense  still  lingers  in  Westminster-Hall. 
Jbevis,  C.  J.,  referred  to  Prew  v.  Squire,  10  C.  B.  912  (E.  C.  L.  B. 
vol.  70),  2  L.  M.  &  P.  846.] 

WiUee  was  not  called  upon. 

Jebvis,  G.  J. — It  is  clear  that  the  plaintiff  has  got  more  than  202. 
by  his  action.     We  think  he  is  entitled  to  costs. 

Rule  absolute.(5) 

(o)  10  C.  B.  884  (B.  0.  L.  B.  vol.  70),  2  L.  M.  A  P.  273. 

ih)  The  recent  city  of  London  small  debts  act,  15  A  16  Vict  o.  IzzyiL,—- which  repeals  the  10 
k  11  Vict  c.  Izxi., — hj  the  37th  section  enacts  that  **  none  of  the  proTisions  and  enactments  of 
the  13  ft  14  Vict  e.  Ol,  or  of  any  act  altering  or  amending  the  same,  shall  extend  or  relate  to  or 
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aibet  the  JnriadietiOD  tod  pnetioe  of  the  sheriff's  oonrt  in  any  aetion  or  proeee^g  to  be  doai- 
meneed  or  carried  on  therein  under  the  powers  and  provisions  of  this  aot." 

The  seetions  of  that  act  corresponding  with  the  11th,  12th,  and  13th  of  the  13  A  14  Viet  e.  61, 
are  the  120th,  ISlst,  and  122d.    Tki»  aet  had  not  passed  at  the  time  the  aotkm  wai  oommeneeiL 
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The  dedaration  alleged  a  contract  for  the  sale  hy  B.  to  A.  of  railway  shares  at  a  certain  price, 
and  »  sahieqnent  contract  for  the  sale  hy  A.  to  B.  of  other  ndlwaj  shares  at  aa  adptmotd 
price,  and  an  agreement  that  the  two  sets  of  shares  should  be  set  off  against  each  other,  and 
the  differenee$  paid  by  B.  to  A. : — Held,  that  a  general  plea  of  gaming,  founded  on  the  18th 
section,  of  the  8  A  9  Vict  c  109,  was  bad,  on  special  demurrer:  it  ought  to  have  shown  the 
drenmstaaoee  relied  on  to  bring  the  transaction  within  the  ad 

Quart,  whether,  in  such  a  plea,  the  defendant  should  not  negatiTC  the  exception  of  lawful 
games,  in  s.  18? 

A  eolonrahle  contract  for  the  sale  and  purchase  of  railway  shares,  where  neither  party  inteade 
to  deliTcr  or  to  accept  the  shares,  but  merely  to  pay  "differences"  acoording  to  the  rise  or 
fall  of  the  market,  is  gaming  within  the  8  ft  9  Vict  c.  109,  s.  18. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that  before 
the  making  of  the  agreement  thereinafter  mentioned,  to  wit,  on  the  8d 
of  August,  1850,  the  plaintiflf,  at  the  request  of  the  defendant,  bar- 
gained for  and  bought  of  the  defendant,  and  the  defendant  then  sold  to 
the  plaintiff,  divers,  to  wit,  four  hundred  and  fifty  shares  in  divers  rail- 
way companies,  which  said  companies  had  been  and  were  then  established 
and  incorporated  under  and  by  divers  acts  of  parliament,  at  and  under 
certain  prices  in  that  behalf,  that  is  to  say,  ten  shares  in  a  certain 
company  called,  to  wit,  <<-The  Great  Western  Railway  Company,"  at 
and  for  the  price  or  sum  of  582.  15s.  for  each  and  every  of  such  shares, 
and  also  one  hundred  shares  in  a  certain  other  company  called,  to  wit, 
<«  The  North  Staffordshire  Railway  Company,"  at  and  for  the  price  or 
sum  of  6/.  7».  6d.  for  each  and  every  of  such  shares,  and  also  one  hun- 
dred shares  in  a  certain  other  company  called,  to  wit,  «<  The  London  and 
Brighton  Railway  Company,"  at  and  for  the  price  or  sum  of  40/.  for  each 
and  every  of  such  shares,  and  also  two  hundred  and  forty  old  shares  in 
«The  London  and  South-Eastern  Railway  Company,"  at  and  for 
the  price  or  sum  of  15!.  5s.  for  each  and  every  of  such  shares, — the 
*aggregat  e  amount  of  the  purchase-money  of  the  said  several  shares  r«  ^07 
in  the  said  companies  amounting  to  a  large  sum  of  money,  to  wit,  ^ 
the  sum  of  8885/.,  and  on  the  terms  that  all  such  several  shares  as 
aforesaid  were  to  be  delivered  by  the  defendant  to  the  plaintiff  at  a 
certain  then  future  day  and  time,  to  wit,  on  the  13th  of  September  then 
next  following,  and  were  to  be  then,  and  on  such  delivery  as  aforesaid, 
accepted  and  paid  for  by  the  plaintiff:  that  the  defendant  was  not,  at 
the  time  of  the  aforesaid  bargain  and  sale  of  the  said  shares,  possessed 
thereof,  or  of  any  of  them,  and,  for  the  purpose  of  delivering  the  same 
to  the  plaintiff,  must  have  purchased  or  otherwise  acquired  the  same  on 


62T  GBIZBWOOD  v.  BLANE.    M.  T.  1851. 

or  before  the  said  day  appointed  for  their  delivery  as  aforesaid :  that, 
during  the  said  interval  between  the  said  bargain  and  sale  and  the 
aforesaid  day  and  time  so  appointed  for  delivery  of  the  said  shares  aa 
aforesaid,  the  said  shares  rose  in  value  in  the  public  market  thereof, 
and  greatly  increased  in  price,  and  were  afterwards,  and  within  a  very 
short  time  of  the  day  so  appointed  in  that  behalf  for  the  delivery 
thereof,  to  wit,  within  two  days  of  such  appointed  future  time,  to  wit, 
the  11th  of  September,  1850,  publicly  bought  and  sold  in  the  market 
thereof,  at  the  respective  enhanced  and  increased  prices  thereinafter 
mentioned, — ^by  reason  whereof  the  defendant  would  have  been  unable 
to  acquire  the  said  shares  by  purchase  thereof  in  the  public  market 
thereof,  so  as  to  deliver  the  same  on  the  said  future  day  so  appointed 
in  that  behalf  as  aforesaid,  except  by  purchasing  the  same  in  such  public 
market  as  aforesaid,  for  delivery  to  the  plaintiff,  at  such  enhanced  and 
increased  prices,  which  the  defendant  then  well  knew :  that  thereupon, 
in  consideration  of  the  premises,  after  such  bargain  and  sale  as  afore- 
said, and  whilst  the  aforesaid  contract  in  that  behalf  was  open  and 
incompletely  perfected  as  aforesaid  by  the  defendant,  and  before  any 
breach  of  the  said  contract  on  either  side,  and  before  the  said  day  so 
*^2R1  ^PP^^^^^  *^^^  ^^^  delivery  of  the  said  shares  as  aforesaid,  and 
-'  before  any  delivery  of  any  or  either  of  them  by  the  defendant 
to  the  plaintiff,  and  whilst  the  said  shares  bore  in  the  market  such 
increased  and  higher  prices  and  value  as  aforesaid,  to  wit,  on  the  11th 
of  September,  1850,  it  was  agreed  by  and  between  the  plaintiff  and 
defendant,  at  the  request  of  the  defendant,  that  the  plaintiff  should  not 
call  upon  or  require  the  defendant,  or  in  any  way  should  hold  him  liable, 
to  deliver  the  said  shares,  or  any  of  them,  to  the  plaintiff,  on  the  said 
future  day  so  appointed  as  aforesaid  in  that  behalf;  and  that  the 
defendant  should  not  call  upon  or  require  the  plaintiff,  or  in  any  way 
hold  him  liable,  at  any  time,  to  pay,  for  the  same,  to  the  defendant, 
the  aforesaid  purchase-money,  or  any  part  thereof,  and  that  the  afore* 
said  contract  of  bargain  and  sale  of  the  said  shares  should  be  wholly 
rescinded,  annulled,  and  made  void  as  between  the  plaintiff  and  the 
defendant,  so  far  as  related  to  the  said  delivery  of  the  said  shares ; 
and  that,  instead  thereof,  the  plaintiff  should  sell  to  the  defendant,  and 
the  defendant  buy  of  and  from  the  plaintiff,  an  equivalent  number  of 
the  said  several  shares  in  the  said  several  companies  aforesaid  respeo* 
tively,  at  the  then  market  price  of  such  shares  as  were  contained  in 
the  said  contract  of  bargain  and  sale  as  aforesaid, — such  market  prices 
then  being  the  increased  and  enhanced  prices  thereinafter  mentioned, 
that  is  to  say,  the  said  ten  shares  in  <<  The  Great  Western  Railway 
Company"  at  672.,  the  said  one  hundred  shares  in  «  The  London  and 
Brighton  Railway  Company"  at  422.,  and  the  said  two  hundred  and 
forty  shares  in  <«The  London  and  South-Eastern  Railway  Company" 
at  181.  Is.  6d.y  the  aggregate  amount  of  such  enhanced  and  increased 
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prioes  of  the  said  severaL  shares  being  and  amounting  to  the  sum  of 
99922.  10«., — such  last-mentioned  sum  of  money  being  a  much  larger 
sum  than  the  first*mentioned  purchase-money  and  prices  thereof;  and 
*that  the  defendant  should  pay  to  the  plaintiff  the  difference  r^^f-og 
between  the  two  aforesaid  amounts  of  the  purchase-money  of  the  '- 
said  several  sets  of  shares,  such  difference  being  and  amounting  to  a 
certain  sum  of  money,  to  wit,  the  sum  of  1107/.  10«.,  within  a  reason- 
able time  in  that  behalf  after  the  making  and  entering  into  the  last- 
mentioned  agreement ;  and  that  neither  of  the  said  shares,  nor  any  of 
them,  in  the  said  first-mentioned  contract  specified,  should  be  actually 
delivered  by  the  defendant  to  the  plaintiff,  nor  the  said  shares,  nor  any 
of  them,  in  the  last-mentioned  contract  specified,  should  be  actually 
delivered  by  the  plaintiff  to  the  defendant ;  but  that  the  said  two  sets 
of  shares  should  be  set  off  against  each  other,  so  far  as  related  to  the 
actual  delivery  thereof  respectively,  by  the  respective  parties  to  the 
said  contract :  that  thereupon,  afterwards,  to  wit,  on  the  same  11th  of 
September,  1850,  in  consideration  of  the  premises,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  then  promised  the  defendant  to 
perform  and  fulfil  the  last-mentioned  agreement  on  his  part  and  behalf, 
the  defendant  then  promised  the  plaintiff  to  perform  and  fulfil  the  same 
on  his  part  and  behalf,  and  to  pay  to  the  plaintiff  the  said  difference  of 
11072.  10».  as  aforesaid :  that,  although  the  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  in  compliance  with  the  said  agreement, 
did  not  at  any  time  afterwards  call  upon  or  require  the  defendant  to 
deliver  to  the  plaintiff  the  said  shares  in  the  said  contract  firstly  above 
mentioned,  or  any  of  them,  nor  had  the  plaintiff  since  held,  nor  did  he 
bold  the  defendant  liable  to  deliver  the  same,  or  any  of  them,  to  the 
plaintiff  on  the  said  future  day  so  appointed  in  that  behalf  as  aforesaid, 
or  at  any  other  time ;  and  although  the  first-mentioned  contract  of 
bargain  and  sale,  so  far  as  related  to  the  delivery  of  the  said  shares  on 
the  said  future  day,  and  the  payment  of  the  price  thereof,  was  then  and 
is  wholly  rescinded,  ^annulled,  and  made  void,  as  between  the  r^croA 
plaintiff  and  the  defendant,  as  far  as  related  to  the  said  delivery  *- 
of  the  said  first-mentioned  shares ;  and  although,  instead  thereof,  the 
plaintiff  did  afterwards,  to  wit,  on  the  11th  of  September,  1850,  in 
further  compliance  with  the  said  last-mentioned  agreement,  sell  to  the 
defendant  the  said  several  shares  lastly  above  mentioned,  and  the 
defendant  then  bought  the  same  of  and  from  the  plaintiff  at  such  last- 
mentioned  and  enhanced  and  increased  market  prices  as  aforesaid, 
and  on  the  terms  aforesaid ;  and  although  the  plaintiff  in  all  respects 
had  always  performed  and  fulfilled  the  said  last-mentioned  agreement 
in  all  things  on  his  part  and  behalf  to  be  performed  and  fulfilled ;  and 
although  a  reasonable  time  in  that  behalf  for  the  payment  of  the  afore- 
said difference  between  the  two  aforesaid  amounts  of  the  purchase- 
moneys  of  the  said  several  sets  of  shares, — such  difference  amounting,  to 
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frit,  to  the  said  sam  of  11072.  108., — ^had  elapsed  before  the  commence^ 
meat  of  this  suit ;  and  although  the  plaintiff  had  always  from  the  making 
and  entering  into  the  said  last-mentioned  agreement  been  ready  and 
willing  to  accept  such  difference  and  to  close  and  finally  settle  the  afore- 
said transaction  and  dealing  in  the  said  shares  as  aforesaid, — ^whereof 
the  defendant  during  all  the  time  aforesaid  had  notice :  yet  that  the 
defendant  did  not  nor  would  pay  to  the  plaintiff  the  said  difference, 
kCf  &c. 

There  was  also  an  indebitatus  count  for  the  price  of  shares  bargained 
and  soldy  shares  sold  and  delivered,  money  paid,  money  had  and 
received,  and  money  due  upon  an  account  stated. 

Second  plea,  to  the  first  count,  that  the  alleged  contract  was  and  ia 
a  contract  made  by  and  between  the  plaintiff  and  the  defendant  by 
way  of  gaming,  contrary  to  the  form  of  the  statute  then  and  still  in 
force  in  such  case  made  and  provided,  and  that  it  was  made  after  the 
year  1847, — verification. 

^.nii      ^Fourth  plea,  to  the  first  count,  that  the  alleged  contract  was 
-*  and  is  a  contract  by  way  of  gaming,  contrary  to  the  statute, 
&c., — ^verification. 

Seventh  plea,  to  the  first  count,  that  the  alleged  selling  by  the  plains- 
tiff  to  the  defendant  of  the  said  shares,  and  the  buying  of  them  by  the 
defendant,  was  a  contract  by  way  of  gaming,  contrary  to  the  statute, 
&c., — ^verification. 

Eighth  plea,  to  the  last  count,  that  the  shares  and  interest  therein 
mentioned  were  respectively  bargained  and  sold,  and  sold  and  delivered, 
and  the  said  money  was  paid  and  had  and  received,  and  the  said  account 
stated,  by  way  of  gaming  and  wagering,  contrary  to  the  statute,  Ac, — 
verification. 

To  each  of  these  pleas  the  plaintiff  demurred  specially. 

Peanofiy  in  support  of  the  demurrers. — The  declaration  is  good,  and 
the  pleas  bad.  Two  contracts  are  mentioned  in  the  declaration,  quite 
distinct  and  independent  of  each  other :  it  discloses  nothing  illegal.  A 
contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day,  is  not 
invalidated  by  the  circumstance  that,  at  the  time  of  the  contract,  the 
vendor  neither  has  the  gopds  in  his  possession,  nor  has  entered  into  any 
contract  to  buy  them,  nor  has  any  reasonable  expectation  of  becoming 
possessed  of  them  by  the  time  appointed  for  delivering  them  otherwise 
than  by  purchasing  them  after  the  making  of  the  contract :  Hibble- 
white  V.  M'Morine,  6  M.  &  W.  462.t  Neither  is  this  a  contract  whidi 
upon  the  face  of  it  relates  to  a  gambling  transaction.  The  dealing  i0 
in  shares,  and  not  in  the  British  funds :  and  such  a  dealing  bafi  been 
held  not  to  be  within  the  stock-jobbing  act,  7  G.  2,  c.  8 ;  Wells  v. 
Porter,  8  Scott,  141,  2  N.  C.  722;  Oakley  v.  Rigby,  8  Scott,  IH  2 
♦5321  ^'  ^*  ^^^'  *^^  ^^®  ^^^^  ^^  *^®  defendant,  it  will  be  said  that 
^  the  pleas  bring  the  case  within  the  18th  section  of  tlie  8  &  ^ 
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Vict.  c.  109,  which  enacts  <<  that  all  contracts  or  agreements,  whether 
by  parole  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null 
and  Yoid ;  and  that  no  suit  shall  be  brought  or  maintained  in  any  court 
of  law  or  equity  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made :  provided  always,  that  this  enactment  shall  not 
be  deemed  to  apply  to  any  subscription  or  contribution,  or  agreement 
to  subscribe  or  contribute,  for  or  towards  any  plate,  prize,  or  sum  of 
m<mey  to  be  awarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise."  The  pleas  follow  the  words  of  the  statute, 
but  in  so  doing  essentially  violate  the  rules  of  pleading.  This  is  well 
illustrated  by  the  cases  on  the  usury  laws.  In  Hill  v.  Montagu,""  2  M. 
&  Selw.  377,  a  general  plea  of  usury  was  held  ill  on  special  demurrer. 
«<The  corrupt  contract,"  says  Lord  Ellbnborough,  "ought  to  be 
particularly  set  forth,  and  the  usurious  ^interest,  that  the  party  may 
know  what  to  answer.  The  party  against  whom  it  is  pleaded  may  be* 
aware  of  the  contract,  but  he  cannot  know  in  what  particulars  it  is 
meant  to  be  assailed,  or  wherein  the  other  side  imputes  vice  to  it." 
So,  here,  the  gaming  contract  ought  to  have  be^n  particularly  set  out. 
See  the  authorities,  as  to  usury,  set  out  in  the  notes  to  Ferrall  v.  Shaen, 
1  Wms.  Saund.  295  a,  295  b.  Illegality  of  consideration,  by  the  rules 
of  pleading  of  Hilary  Term,  4  W.  4,  must  be  specially  pleaded.  Would 
it  be  enough  to  say  that  the  contract  declared  on  is  void  for  illegality, 
without  condescending  upon  the  particular  sort  of  illegality  intended 
to  be  complained  of?  [Jbryis,  C.  J. — Those  rules  have  nothing  to  do 
*with  this  question :  they  require  certain  defences  to  be  pleaded 
specially,  but  they  do  not  define  the  proper  mode  of  special 
pleading.]  Gaming  has  always  been  pleaded  with  particularity :  Allport 
V.  Nutt,  1  C.  B.  974  (E.  C.  L.  R.  vol.  50).  In  Cooke  v.  Stratford,  18 
M.  k  W.  879,t  where  the  plea  alleged  a  loss  by  gaming  and  playing  at 
vinfft-UTij  and  a  further  loss  by  gaming  and  playing  at  hazard,  and  that 
the  aeceptance  declared  on  was  given  in  respect  of  those  losses,  the 
evidence  failing  as  to  the  loss  at  vingt-un^  the  plea  was  allowed  to  be 
amended  by  limiting  it  to  hazard, — an  amendment  which  would  have 
been  wholly  unnecessary  if  a  general  plea  like  these  would  suffice. 
[Maulb,  J. — ^That  was  under  the  statute  of  9  Ann.  c.  14,  which  names 
the  game.]  Temple  v.  Keiley,  1  M.  &  6.  904  (E.  G.  L.  R.  vol.  39),  2 
Scott,  N.  R.  167,  was  also  a  case  of  very  special  pleas.  [Maule,  J. — 
That  also  was  under  the  statute  of  Anne.]  In  Slegg  v.  Phillips,  4  Ad. 
&  E.  852  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  860  (E.  C.  L.  R.  vol.  86), 
there  was  a  special  plea  of  illegality  by  statute  7  G.  2,  c.  8.  So,  in  a 
plea  to  an  action  for  arresting  the  plaintiff  on  a  charge  of  felony,  aU 
the  circumstances  to  justify  the  suspicion  of  felony,  must  be  distinctly 
stated ;  and  it  is  not  sufficient  to  allege,  in  general  terms,  that  the 
VOL.  XI.— 46  2H 
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defendant  suspected  the  plaintiflf  to  have  been  guilty  of  felony.  In 
Bansford  v.  Gopeland,  6  Ad.  &  E.  482  (£.  C.  L.  B.  vol.  83),  1  N.  jc  P. 
671  (E.  G.  L.  B.  vol.  86),  where  the  plaintiflf  declared  as  one  of  the* 
public  and  registered  oflicers  of  <«  certain  persons  united  in  copartner* 
ship,  carrying  on  the  trade  or  business  of  bankers  in  England,  under 
the  name  of  The  Leamington  Bank,  according  to  the  form  and  eflfect 
of  the  statute,"  &c.,(a)  the  defendant  pleaded  « that  the  said  persons 
united  in  copartnership,  carrying  on  the  trade  or  business  of  bankers 
in  England,  as  in  the  declaration  mentioned,  at  the  time  of  the  making 
of  the  promises  in  the  declaration  mentioned,  were  and  *con- 
sisted  of  more  than  six  persons,  to  wit,  one  hundred  persons,  and 
that  they  were  illegally  associated  together  and  carried^  on  the  trade 
or  business  aforesaid,  with  the  view  and  for  the  purpose  of  borrowing 
and  taking  up,  in  England,  money  on  their  bills  or  notes,  &;c.,  during 
the  continuance  of  the  privilege  granted  by  the  8  &  4  W.  4,  c.  98,  to 
the  Bank  of  England :"  and  Lord  Djsnmah  observed :  <<  There  is  cer- 
tainly great  inconvenience  in  this  general  use  of  the  word  « illegally,' 
because,  if  it  is  considered  as  involving  some  fact  which  is  to  be  the 
subject  of  proof,  the  defendant  may  avail  himself  of  any  fact  which 
would  render  the  business  illegal."  So,  here,  under  a  pl«a  in  such 
general  terms  as  these,  the  defendant  might  avail  himself  of  any  extrin- 
sic fact  to  make  the  contract  illegal :  and  the  plaintiflf  could  have  no 
idea  of  what  he  is  required  to  meet  at  the  trial.  It  will  probably  be 
contended  that  the  two  contracts  mentioned  in  the  declaration  were  in 
truth  contemporaneous ;  and  that  the  transaction  amounted  to  gambling, 
— a  mere  bet  on  the  future  price  of  shares.  But  it  is  impossible  to 
gather  with  any  reasonable  certainty,  from  these  pleas,  that  that  is  the 
defence  intended  to  be  set  up.  [Maule,  J. — How  would  you  plead  it  ?3 
By  stating  that  the  two  contracts  were  simultaneous,  and  then  going  on 
to  show  the  nature  of  the  illegality  complained  of.  [Maulb,  J. — ^Woold 
that  be  consistent  with  the  contract  mentioned  in  the  declaration  ?3 
Every  plea  of  illegality  of  consideration  must  in  some  sense  be  inoon* 
sistent  with  the  contract  declared  on.  [Mauls,  J. — I  cannot  assent 
to  that.]  A  plea  may  always  introduce  an  additional  term  as  part  of 
the  contract,  which  is  relied  on  as  showing  its  illegality.  [Williams, 
J. — ^You  would  liken  it  to  a  plea  under  the  tippling  act,  24  O.  2,  c.  40, 
s.  12  ?]  Precisely  so.  Certain  lawful  games  and  pastimes  are  excepted 
in  s.  18  of  the  8  &  9  Vict.  c.  109 ;  and,  as  this  exception  is  contained 
^-„.,  in  the  enacting  clause,  and  does  *not  come  by  way  of  proviso  in 
-'  aisubsequent  clause,  the  defendant  should  have  negatived  it  in 
his  pleas :  Thibault  v.  Gibson,  12  M.  &  W.  88.t  The  pleas  do  not 
allege  that  the  contract  declared  on  was  illegal^  but  that  it  was  a  con* 
tract  by  way  of  gaming.  Apart  from  the  other  objections,  that  might 
aflford  a  defence,  if  gaming  were  illegal :  but  the  statutes  merely  avoid 

(a)  7  0. 4,  e.  40. 
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the  contract.  Monej  won,  and  paid,  cannot  be  recovered  back.  [Jsr* 
VIS,  C.  J. — That  case  is  not  within  the  mischief,  which  is,  playing  on 
ticket  or  credit.] 

BoviUf  contr&. — ^The  plaintiff  could  have  no  difficulty  in  replying  to 
these  pleas.  The  declaration  is  very  peculiarly  framed :  it  first  states 
that  the  plaintiff  agreed  to  buy  and  the  defendant  to  sell  at  a  certain 
price ;  and  then  it  sets  out  the  contract  in  terms.  According  to  the 
rules  of  pleading,  illegality  of  consideration  must  be  pleaded  specially. 
It  must  be  pleaded  in  confession  and  avoidance ;  and  the  pleader  must 
take  care  that  his  plea  does  not  amount  to  non  assumpsit ;  he  must  give 
colour.  The  pleas  here  assume  the  contract  to  be  in  the  form  alleged 
in  the  declaration,  and  they  avoid  it  by  alleging  illegality  of  considera- 
tion,^-gaming.  Upon  the  face  of  the  declaration,  it  is  alleged  that  the 
shares  were  not  to  be  delivered,  but  the  differences  only  paid.  [Jebyis, 
C.  J. — Should  you  not  have  negatived  the  exception  in  the  8  &  9  Vict. 
c.  109,  B.  18?  Maulb,  J. — How  is  it  gaming?  If  you  show  that 
there  was  no  real  sale  of  the  shares,  you  will  succeed  without  the  aid  of 
these  pleas.]  If  the  defendant  could  have  been  sure  of  that,  he  would 
not  have  pleaded  them.  In  pleading  a  defence  founded  upon  the  usury 
acts,  it  is  necessary  to  set  out  the  contract,  because  the  statutes  in 
terms  avoid  the  contract.  That  was  the  case  of  Hill  v.  Montagu,  2  M. 
&  Selw.  377.  [Maulb,  J. — The  difficulty  is,  that  your  special  plea 
*would  amount  to  non  assumpsit.]  Hill  v,  Montagu  only  decides  r-i^r-o^ 
that  you  must  state  the  catUraet.  Here  the  contract  is  set  out :  ^ 
and  the  question  is  whether  it  is  not  a  gaming  contract.  The  9  Ann. 
c.  14,  s.  1,  specifies  the  games:  it  enacts  that  all  notes,  bills,  bonds, 
&c.,  where  the  whole  or  any  part  of  the  consideration  shall  be  for  any 
money,  or  other  valuable  thing  whatsoever,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game  or  games  whatsoever, 
or  by  betting  on  the  sides  or  hands  of  such  as  do  game  at  any  of  the 
games  aforesaid,  &c.,  shall  be  utterly  void,  frustrate,  and  of  none  effect. 
From  the  nature  of  the  thing,  particularity  there  is  essential.  The 
same  remark  applies  to  the  16  Car.  2,  c.  7.  The  second  plea  in  Oakley 
V.  Bigby,  3  Scott,  194,  2  N.  0.  732,  was  general.  [Willums,  J.— If 
your  argument  is  tenable,  this  sort  of  plea  would  be  an  equally  good 
plea  to  a  common  indebitatus  count.  Maulb,  J. — If,  at  the  time  the 
alleged  contract  was  entered  into,  there  was  an  understanding  between 
the  parties  that  the  shares  should  not  be  delivered,  then  there  was  no 
such  contract  as  that  declared  upon.  The  great  probability,  judging 
from  thb  demurrer,  is,  that  there  was  no  such  contract.  Williams,  J. 
— I  do  not  differ  from  my  Brother  Maule  ;  but  I  do  not  think  it  neces- 
sary to  decide  that,  in  order  to  dispose  of  these  pleas.  Jbbvis,  G.  J. 
—The  plea  is  bad,  unless  you  show  the  circumstances  which  make  the 
contract  declared  on  a  gaming  contract.  Maulb,  J. — What  do  you 
say  to  the  exception  in  s.  18  ?]    In  Wells  v.  Iggulden,  8  B.  &  C.  186, 
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189  (E.  C.  L.  R.  vol.  10),  Batley  J.,  says,  «  Statutes  are  not  divided 
into  sections  upon  the  rolls  of  parliament, (a)  and  therefore  the  mere 
placing  of  the  proviso  in  the  same  section  of  the  printed  act,  does  not 
make  it  necessary  to  notice  it  in  pleading,  unless  it  is  also  incorporated 
^-niT-|  in  the  enacting  sentence."  And  Parke,  *B.,  says  in  substance 
-'  the  same  in  Thibault  v.  Gibson,  12  M.  &  W.  95.  f  The  language 
of  the  latter  part  of  s.  18  imports  that  it  is  a  proviso,  and  not  a  qualifi* 
cation  or  exception  out  of  the  enactment.  The  pleas  follow  the  terms 
of  the  statute,  and  are  made  specific  and  certain  by  reference  to  the 
contract  stated  in  the  declaration. 

Pearson,  in  reply,  was  stopped  by  the  court. 

Jebyis,  0.  J. — As  I  understand  these  pleas,  they  amount  in  sub- 
stance to  this, — the  defendant  says,  I  do  not  mean  to  deny  the  contract 
alleged  in  the  declaration  ;  it  may  mean  one  thing  or  another ;  it  may 
and  does  mean  gaming.  That  is  putting  a  construction  upon  the  decla- 
ration which  the  defendant  admits  it  does  not  expressly  import.  If  the 
defendant  meant  to  infuse  gaming  as  an  ingredient  in  the  contract,  in 
addition  to  what  appears  upon  the  face  of  the  declaration,  he  should 
have  gone  on  to  show  what  were  the  circumstances  which  made  it  a 
gaming  contract,  so  that  the  plaintiff  might  have  an  opportunity  of  tra-* 
versing  the  alleged  illegality.  There  can  be  no  substantial  difference 
between  a  plea  to  a  special  count  like  this,  and  a  plea  to  a  common 
indebitatus  count.     I  think  the  plaintiff  is  entitled  to  judgment. 

Maule,  J. — I  think  the  contract  as  stated  in  the  declaration  is  not 
a  gaming  contract,  and  therefore  the  allegation  in  these  pleas,  that  the 
contract  was  by  way  of  gaming,  contrary  to  the  statute,  is  contradictory 
to  what  appears  upon  the  record.  It  is  possible,  nevertheless,  that  a 
gaming  defence  may  arise.  Upon  general  principles  of  pleading,  how- 
ever, it  is  not  sufficient  to  follow  the  words  of  the  statute.  This  is  the 
same  objection  as  arises  upon  any  pleading  for  excessive  generality.  The 
i^f-oo-x  illegality  complained  of  should  not  be  stated  by  way  of  '^'simple 
-*  inexplicit  allegation,  but  it  should  be  an  allegation  of  facts  which 
will  enable  the  court  to  see  whether  or  not  the  transaction  is  within  the 
prohibition  of  the  statute. 

Williams,  J. — ^I  am  of  the  same  opinion.  We  cannot  hold  these 
pleas  to  be  good,  without  violating  one  of  the  most  important  rules  of 
pleading,  viz.  that  the  party  pleading  ought  to  let  his  adversary  know 
what  is  to  be  the  point  in  dispute  between  them  at  the  trial.  Mr.  BovtU 
says  that  the  object  of  these  pleas  was  to  show  that  the  contract  stated 
in  the  declaration  was  not  a  real  contract,  but  a  mere  colour  for  gaming. 
It  is  open  to  him,  if  he  desires  it,  upon  these  pleadings,  to  take  the 
opinion  of  a  court  of  error  upon  the  decision  of  the  Exchequer  in  Hib- 
blewhite  v.  M'Morine. 

Talfourd,  J. — ^I  also  think  that  these  pleas  are  bad  for  vicious  gene- 

(a)  Vide  ante,  p.  400,  n.  (a). 
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ralitj.    If  the  facts  will  establish  the  defence  suggested,  the  defendant 
6l*.oiild  have  expanded  them  on  the  face  of  his  pleas. 

Judgment  for  the  plaintiff. 


April  19,  1852. — The  issues  of  fact,  upon, — ^first,  non  assumpsit, — 
secondly,  a  traverse  of  the  bargain  alleged  in  the  declaration, — ^thirdly, 
that  the  contract  was  by  way  of  wagering  on  the  price  of  the  shares, 
and  was  merely  colourable,  and  that  it  was  never  intended  that  the  said 
shares  should  be  bought  and  sold,  but  was  a  mere  wager,  and  that  the 
contract  was  entered  into  after  the  year  1847, — went  down  for  trial 
before  JflRVis,  C.  J.,  at  the  sittings  in  London  after  Hilary  Term, 
1852. 

*It  appeared,  that  the  plaintiff  was  a  stock  and  share  jobber  r^rog 
in  London ;  that  the  defendant.  Colonel  Blane,  had,  through  his  '- 
broker,  contracted  to  sell  and  to  re-purchase  the  shares  in  the  declara- 
tion mentioned ;  and  that  there  had  been  former  dealings  between  the 
parties,  of  the  same  character,  no  shares  passing,  but  merely  settle- 
ments of  differences,  according  to  the  usual  course  of  speculators  upon 
the  Stock-Exchange. 

It  was  objected,  on  the  part  of  the  defendant,  that,  it  being  evident 
that  the  sales  were  a  mere  colour  for  the  payment  and  receipt  of  dif- 
ferences one  way  or  the  other,  the  contract  was  a  gambling  contract, 
within  the  18th  section  of  the  8  &  9  Yict.  c.  109. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  what  was  the  plain- 
tiff's intention,  and  what  was  the  defendant's  intention,  at  the  time  of 
making  the  contracts, — whether  either  party  really  meant  to  purchase 
or  to  sell  the  shares  in  question ;  telling  them,  that,  if  they  did  not, 
the  contract  was  in  his  opinion  a  gambling  transaction,  and  void. 

The  jury  returned  a  verdict  for  the  defendant. 

ByleSf  Serjt.,  now  moved  for  a  new  trial,  on  the  grounds  of  misdirec* 
tion,  and  that  the  verdict  was  against  evidence. — Dealings  in  railway 
shares  stand  clear  of  any  objection  arising  out  of  the  stock-jobbing  act, 
7  G.  2,  c.  8 :  Hewitt  v.  Price,  4  M.  &  G.  355  (E.  C.  L.  B.  vol.  43). 
The  case,  therefore,  rests  upon  the  8  &  9  Vict.  c.  109,  s  18.(a)  The 
transaction  clearly  is  not  within  that  act,  merely  because  it  relates  to 
railway  shares,  any  more  than  if  it  related  to  wheat  or  any  other  article 
of  commerce  or  manufacture.  It  was  distinctly  held,  in  Hibblewhite  v. 
M'Morine,  5  M.  &  W.  462,t  that  a  contract  for  the  sale  of  goods  to  be 
delivered  at  a  future  day,  is  not  invalidated  by  the  circumstance,  that, 
at  the  time  of  the  contract,  the  vendor  neither  has  the  goods  in 
*his  possession,  nor  has  entered  into  any  contract  to  buy  them,  ri^^Q 
nor  has  any  reasonable  expectation  of  becotning  possessed  of  them  ^ 
by  the  time  appointed  for  delivering  them,  otherwise  than  by  purchasing 

(a)  Ante,  p.  532. 
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them  after  tlie  making  of  the  contract.  [Cbesswbll,  J. — That  may  be 
BO.  But  the  question  here  is,  whether  there  was  any  contract  of  sale 
at  all,  and  whether  the  transaction  was  not  a  mere  bet  upon  the  future 
price  of  the  commodity.]  Assume  that  the  parties  really  meant,  the 
one  not  to  take  and  the  other  not  to  deliver  the  shares,  each  being 
ignorant  of  the  other's  intention,  that  clearly  would  not  be  gambling. 
[Jbkvis,  0.  J. — Couple  that  with  the  custom  of  a  long  series  of  years. 
The  jury  thought  it  was  quite  manifest  what  the  parties  meant.  Ko 
doubt  it  was  a  gambling  transaction.  Gresswsll,  J. — Each  meant  to 
break  the  contract,  but  to  give  the  other  a  remedy  against  him  for  the 
diflference  of  price,  according  as  the  market  value  might  rise  or  fall. 
Did  the  plaintiff  know  that  he  was  making  a  bargain  which  was  not  to 
be  carried  into  effect  ?  Would  it  not  have  been  satisfied  by  the  payment 
of  the  difference  by  the  one  to  the  other  ?]  That  is  not  the  true  test. 
The  contract  was,  upon  the  face  of  it,  a  contract  of  sale.  Is  it  com- 
petent to  the  vendee  to  set  up  his  own  fraud,  and  say  that  he  never 
intended  to  fulfil  the  contract,  and  that  the  vendor  never  intended  to 
fulfil  it  ?  [Crbsswbll,  J. — And  that  that  was  the  avowed  intention  of 
both  at  the  time  of  entering  into  it  7]  The  jury  should  have  been  asked 
whether,  at  the  time  of  the  first  contract,  Grizewood  knew  that  this  was 
a  «<  time  bargain," — ^whether  Grizewood  knew  what  Blane's  intentions 
were,  and  whether  Blane  knew  what  Grizewood's  intentions  were.  There 
must  have  been  a  mutual  interchange  of  intentions.  That  was  not  either 
in  terms  or  in  substance  presented  to  the  jury  at  all. 
*^4li  *Cre8SWBLL,  J. — ^I  am  of  opinion  that  the  direction  of  my 
-*  Lord  Chief  Justice  to  the  jury  in  this  case  was  perfectly  right. 
The  contest  at  the  trial  was,  whether  Colonel  Blane  had  entered  into  a 
contract  with  Mr.  Grizewood  for  the  purchase  and  sale  of  shares, — ^a 
bond  fide  contract  which  each  at  the  time  meant  to  perform.  The  jury 
were  told,  that,  if  neither  party  intended  to  buy  or  to  sell,  it  was  no 
bargain,  but  a  mere  gambling  transaction.  I  think  that  was  the  true 
question  to  leave  to  them.  As  to  the  evidence,  I  think  it  abundantly 
warranted  the  jury  in  coming  to  the  conclusion  that  there  was  no  real 
contract  of  sale,  but  that  the  whole  thing  was  to  be  settled  by  the  pay* 
ment  of  differences.  It  clearly  was  a  gaming  transaction  within  the 
meaning  of  the  statute. 

Williams,  J. — ^I  am  of  the  same  opinion.  There  was  ample  evidence 
of  a  mutual  utiderstanding  between  the  plaintiff  and  defendant,  that 
the  contract  of  sale  was  colourable  only :  and,  if  so,  the  transaction  was 
avoided  by  the  8  &  9  Vict.  c.  109,  s.  18.  I  also  tUnk  the  question  was 
properly  left. 

Talfourd,  J.,  concurred. 

Jbrvis,  C.  J. — ^I  thought  the  evidence  abundantly  justified  the  con- 
elusion  the  jury  came  to.  I  certainly  meant  to  ask  the  jury  what  was 
the  intention  of  the  parties,  as  understood  by  both  of  thW,  at  the  time 


11  COMMON  BENCH.    (2  J.  SCOTT.)  641 

of  enteriog  into  the  contract.  That  was  the  whole  contest  throughout 
the  trial.  The  transaction  was  dearly  gambling,  and  a  practice  which 
every  one  must  condemn.  Rule  refused. 


•HARRISON  and  Others  v.  THE  GREAT   NORTHERN  ,«,„ 
RAILWAY  COMPANY.    May  6.  L  ^^ 

The  eouii  will  tuot,  nnless  bj  eonsent^  enlarge  the  time  for  moving  in  arrest  of  judgment,  or 
for  jadgment  non  ob9tante  veredicto,  until  after  the  determination  of  issues  of  law. 

This  was  an  aotion  of  coTenant,  to  which  the  defendants  had  pleaded 
several  pleas,  to  two  of  which  the  plaintiffs  had  demurred,  but  the 
demurrers  had  not  yet  been  argued. 

At  the  trial  before  Jervis,  0.  J.,  at  the  last  Assizes  for  Surrey,  the 
defendants  had  a  verdict  upon  two  of  the  issues  of  fact,  and  the  plain- 
tifis  upon  other  issues. 

Sir  jP.  Thestger^  for  the  defendants,  now-  prayed  that  leave  might  be 
reserved  to  him  to  move  in  arrest  of  judgment  after  the  court  should 
have  pronounced  judgment  on  the  demurrers.  He  stated  that  Bram* 
well  was  instructed,  on  the  part  of  the  plaintiffs,  to  move  for  judgment 
nan  ohstante  veredicto  on  the  issues  found  for  the  defendants;  but  it  was 
conceived  that  neither  motion  could  be  made  until  the  issues  in  law  were 
disposed  of, — Goodright  v.  Hodgson,  Andr.  282. 

Jbrvis,  C.  J.— The  rule  of  Hilary  Term,  2  W.  4,  r.  65,  expressly 
provides  that  «  no  motion  in  arrest  of  judgment,  or  for  judgment  non 
obitante  veredteto^  shall  be  allowed  after  the  expiration  of  four  days  from 
the  time  of  trial."(a)  Tou  can  only  have  a  rule  by  consent, — that  the 
plaintiffs  be  at  liberty  to  move  for  judgment  non  obitante  veredietOy  and 
the  defendants  in  arrest  of  ^judgment,  within  four  days  next  after  r^icr^o 
the  determination  of  the  demurrers.  ^ 

The  rule  was  drawn  up  apcordingly.(5) 

(a)  See  Ko.  50  of  the  Rules  of  Praetioe  of  Michaelmas  Term,  1852. 

(h)  The  court  gaye  Judgment  for  the  plaintifls  on  the  demurrert  in  Hilary  Term,  1853;  and 
on  a  snbaeqiieni  daj  in  th«  same  term,  BnmweU,  for  the  plaintlfby  obtained  a  mle  nisi  for 
Judgment  non  obHanU  wredieto  as  to  one  of  the  pleas,— which  was  afterwards  (Feb.  5, 1852)  mad« 
absolute. 
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PRICE  and  Others  v.  THOMAS.    Nov.  25. 

Senriee  of  jt  rnle  upon  "ft  female  servant  at  the  lodgings  of  the  defendant^"  is  not  good  seniee. 
An  expired  role  cannot  be  enlarged. 

Wordsworth,  on  a  former  day,  obtained  a  role  to  ehow  cause  why 
the  plaintiffs  should  not  be  allowed  their  costs,  in  an  action  upon  a  judg- 
ment, under  the  43  G.  3,  c.  46,  s.  4.  He  now  moved  to  make  the  rule 
absolute,  no  cause  being  shown,  upon  an  affidavit  of  service  thereof,  by 
leaving  the  same  with  «a  female  servant  at  the  lodgings  of  the 
defendant." 

Per  Curiam. — That  is  no  service. 

Wordsworth  then  prayed  that  the  rule  might  be  enlarged,  to  show 
cause  at  chambers. 

Maule,  J. — ^You  cannot  enlarge  an  expired  rule.  You  may  move 
for  a  fresh  rule  upon  the  same  affidavits,  or  apply  by  summons  at 
chambers.  Rule  dropped. 


*644]  *Ex  parte  WILLAND.-   Nov.  7. 

An  attachment  for  disobedience  of  a  Judge's  order  cannot  issne  against  two  partners^  unless 

each  has  been  served  with  the  order. 
An  order  haying  been  made  directing  an  attorney  to  deUyer  np  certain  deeds  to  a  client^ — th« 

coart  granted  an  attachment  against  him,  for  refusing  to  deliyer  them  up  unless  the  dient 

would  pay  him  for  a  schedule  thereof,  to  be  kept  by  the  attorney. 

Crompton,  on  a  former  day,  moved  for  an  attachment  against  two 
attorneys  of  this  court,  carrying  on  business  in  partnership,  for  not 
delivering  up  certain  deeds  and  papers  pursuant  to  an  order  made  by 
Maule,  J.,  on  the  10th  of  July  last.  The  affidavit  showed  a  service  of 
the  order  upon  one  of  the  partners  only,  and  a  refusal  to  deliver  up  the 
deeds  and  papers  unless  the  applicant  would  pay  him  for  making  out  a 
schedule  to  be  retained  by  himself. 

Jeryis,  C.  J.— Take  a  rule  against  the  partner  whom  you  have  served, 
but  not  against  both. 

Phipson  now  showed  cause. — ^The  attorney  has  been  guilty  of  no 
contempt.  It  was  only  reasonable  that  a  schedule  should  be  made,  for 
his  protection ;  and  it  was  but  just  that  the  client  should  pay  for  it. 

Mauls,  J. — It  was  no  doubt  a  very  discreet  thing  for  the  attorne} 
to  require  a  schedule.  But  as  it  was  solely  required  for  his  own  protect 
tion,  I  think  he  ought  to  bear  the  expense  of  it.  The  attachment  must 
go,  but  it  may  lie  a  reasonable  time  in  the  office,  and  the  attorney  must 
pay  the  costs  of  it.  Rule  accordingly. 
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*PARKER  t;.  THE  GREAT  WESTERN  RAILWAY  p^^. 
COMPANY.    Nov.  14.  •-  ^^ 

L  By  the  163d  Motion  of  the  aot  of  inoorpontion  (6  A  6  W.  4,  o.  erii.)  of  the  Great  Western 
Bailwftj  Company,  it  wai  provided  that  all  persons  shonld  hare  firee  liberty  to  nse  the  railway, 
with  carriages  properly  oonstraoted,  upon  payment  of  snoh  rates  and  tolls  as  the  company 
should  demand,  not  exceeding  the  rates  or  tolls  by  that  aot  authorised.  The  164th  section 
empowered  the  company  to  demand  and  receive  for  the  tonnage  of  goods  conveyed  upon  the 
railway  certain  rates  or  toUsythe  highest  rate  being  Sd.  per  ton  per  mile.  The  166th 
section  authorized  the  company  to  provide  locomotive  or  other  power  for  drawing  goods,  Ac, 
npon  the  railway,  and  to  receive  for  the  nse  of  such  engines  or  other  power  such  sums  as 
they  should  think  proper,  in  addition  to  the  rates  or  tolls  authorised  to  be  taken  by  the  act 
The  167th  section  empowered  the  company  to  employ  engines  and  carriages  for  the  conveyance 
of  goods,  Ac,  on  the  railway,  and  to  make  such  reasonable  charges  for  such  conveyance  as 
they  might  determine  npon,  in  addition  to  the  rates  or  tolls  authorised  by  the  act  And  by 
the  1  Vict  c  xciL,  s.  44,  the  company  were  empowered  to  demand  and  receive  a  reasonable 
charge  "for  the  loading,  unloading,  or  weighing  any  articles,  matters,  or  things  whiek  ikty 
mi^ht  be  required  to  load,  unhcui,  or  weigh :" — 

Hel(^  that  the  last-mentioned  provision  did  not  apply  where  the  company,  as  earners,  under- 
took the  conveyance  of  goods  of  other  persons,  but  only  where  the  duty  of  loading,  unload- 
ing, Ac,  was  performed  by  them  at  the  request  of  persons  supplying  their  own  trucks;  and, 
consequently,  that  they  were  not  entitled  to  make  a  charge  for  "  loading,  unloading,  Ac,"  in 
addition  to  the  rates  charged  for  carriage,  where  they  acted  as  carriers  under  the  6  A  6  W. 
4,  c  evil.  s.  167;  and  that  a  party  intrusting  goods  to  them  to  be  carried,  and  paying  this 
charge  in  order  to  obtain  the  carriage  and  delivexy  of  them,  might  recover  back  the  amount  in 
an  action  for  money  had  and  received. 

2.  By  the  175th  section  of  the  6  A  6  W.  4,  c  oviL,  it  was  enaoted  that  the  rates  and  tolls  shoold 
be  charged  equally  and  after  the  same  rate  per  ton  per  mile  in  respect  of  the  same  articles, 
and  that  no  reduction  or  advance  in  the  said  rates  and  tolls  should,  either  directiy  or  indirecUy, 
be  made  partially  or  in  favour  of  or  against  any  particular  person  or  company,  Ac;  but  that 
every  such  reduction  or  advance  upon  any  particular  kind  or  description  of  articles  shonld 
take  place  throughout  the  whole  of  the  railway  upon  and  in  respect  of  the  same  description  of 
articles,  and  should  extend  to  all  persons  using  the  same  or  carrying  the  same  description  of 
articles. 

By  the  50  th  soction  of  the  7  A  8  Vict  c  iii.,  the  company  were  empowered,  whenever  they  shonld 
act  as  carriers,  or  should  provide  locomotive  or  steam  power  or  carnages  for  the  conveyance 
of  passengers,  goods,  Ac,  to  charge  for  such  locomotive  or  steam  power  and  carriages  such 
sum  (not  exceeding  the  sums  limited  by  former  acts),  and  that  either  per  ton  or  per  mile,  or 
by  bulk,  measure,  number,  or  admeasurement,  or  by  fixed  charges,  as  they  shonld  think 
expedient :  provided,  that,  in  whatever  way  the  charges  were  made,  they  ^ould  be  made 
equallg  to  all  passengers  and  to  all  persons  in  respect  of  all  goods,  Ac,  and  tkinge  of  a  liko 
deeeription  and  quality,  and  conveyed  in  or  propelled  by  a  like  caixiage  or  engine  passing 
only  over  the  same  portion  of,  and  over  the  same  distance  along,  the  railway,  and  under  tke  like 
eiremmatancee ;  and  that  no  reduction  or  advance  In  any  of  such  charges  should  be  made 
partially,  either  directiy  or  indirectiy,  in  favour  of  or  against  any  particular  oompany  or  person. 

The  company  required  earrien  who  brought  goods  to  them  for  conveyance  on  the  railway,  to 
deliver  with  them  a  printed  note  filled  up  with  the  description,  contents,  and  weight  of  the 
several  packages  to  be  carried,  without  which  the  company  refuted  to  receive  them.  In  consider- 
ation of  this  additional  trouble,  the  company  formerly  allowed  the  carriers  a  discount  of  10 
per  cent  on  the  sums  paid  by  them  for  carriage : — 

Held,  that  the  discontinuance  of  this  allowance  did  not  constitute  an  inequality  of  charge,  as 
between  carriers  and  the  rest  of  the  public,  so  as  to  give  the  oanier  a  elaim  for  money  had  and 
received, — whatever  other  remedy  he  might  have  against  the  company. 

3.  The  company  had  entered  into  an  agreement  with  one  Sherman,  a  carrier,  to  collect  and 
deliver  parcels  for  them  in  London,  for  which  service  they  paid  him  10002.  per  annum,  he  on 
his  part  relinquishing  the  eustomaiy  carrier's  charge  for  "  booking :"— Held^  thai  this  did  not 
eonstitnte  an  inequality  of  charge,  within  the  5  A  6  W.  4,  c  cvii.  s.  175. 

4  By  the  171st  section  of  the  5  A  6  W.  4,  c  cvii.,  the  company  were  empowered  to  fix  the  sum 
io  be  eharged  by  them  in  respect  of  small  paroels  (not  exceeding  5001bs.  weight)  as  to  then 
shonld  seem  proper:  provided  always  "that  that  provision  shonld  not  estond  to  artiolei  sent 
VOL.  XI. — 47 
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in  kargt  aggregaU  quanUt%e$,  although  made  ap  of  aeparate  and  distinet  parcels,  meh  ae,  baga 
of  nigar,  coffee,  meal,  and  the  like,  bat  only  to  §ingU  pareeU  unconn^eitd  with  pareett  of  a 
hke  nature,  which  might  be  sent  apon  the  railway  at  the  same  time." 

The  company  had,  during  the  period  embraced  by  this  aotion,  issaed  three  printed  biUe  of 
charges,  called  "scalcbills,"  the  first  and  third  of  which  contained  four,  and  the  second  fire 
elassifleations  of  goods,— and  at  the  end  an  Intimation  that  « packed  parcels"  woald  be 
charged  by  the  company  60  per  oent.  in  addition  to  the  highest  class,  that  is,  the  fonrth  class 
in  the  first  and  third,  and  the  fifth  class  in  the  second  scale-bilL  This  additional  charge 
of  50  per  cent,  was  imposed  upon  the  plaintiiF  and  other  carriers  only,  and  not  npon  the 
public : — 

Held,  a  violation  of  the  eqnality  elanses,— 6  A  6  W.  4,  o.  oriL,  s.  175,  and  7  A  8  Yict  c  iii^ 
s.  60;  and  that  the  pUdntiif  was  entitled  to  recover  back  the  overcharge. 

5.  According  to  the  company's  scale-bills,  all  packages  of  leat  than  a  given  weight  were  to  be 
charged,  in  their  respective  class,  according  to  the  "parcel-rate,"  and  all  above  that  weight, 
in  their  respective  class,  according  to  the  "  tonnage-rate."  The  company  did  not  treat  carrieis 
as  consignor  and  consignee  of  the  goods  carried  for  them,  for  the  purpose  of  calculating  the 
charge  to  be  made  for  their  carriage ;  but  they  adopted  the  following  sj^cem : — When  several 
packages  of  goods  of  different  deecrtptione,  bnt  of  one  claee,  appeared  to  be  intended  for  the 
same  ultimate  consignee,  all  such  goods  were  lumped  together,  and  charged  at  one  gross 
weight,  BO  as  to  bring  them  into  the  "  tonnage-rate,"  although  severally  the  packages  might 
be  of  such  weight  as  would  have  brought  them  into  the  "  parcel-rate ;"  but,  if  such  goods, 
though  in  the  same  class,  were  not  intended  for  the  same  ultimate  consignee,  each  package 
or  number  of  packages  going  to  each  ultimate  consignee  was  charged  separately,  and  accord- 
ing to  the  "tonnage"  or  "parcel-rate,"  according  as  the  weight  was  above  or  below  the 
dividing  point  between  the  one  rate  and  the  other : — 

Held,  that  this  was  an  inequality  of  charge,  within  the  5  A  6  W.  i,  c.  cvii.  s.  171 ;  and  that  the 
fact  of  the  plaintiff's  being  a  carrier,  and  not  the  ultimate  consignee  of  the  goods,  did  not 
show  that  the  goods  were  not  carried  "under  the  same  circumstances,"  within  the  meaning 
of  the  proviso  in  the  7  A  8  Yict  c.  ill.,  s.  50. 

6.  By  the  first  scale-bill,  the  company  intimated,  that,  on  "miscellaneous  goods,  not  being 
aggregate  of  one  kind  or  elaae/*  an  additional  charge  of  2d,  per  package  or  article,  up  to  2 
ewt,  would  be  made.  On  some  occasions,  when  packages  sent  by  the  plaintiff,  in  manner 
before  mentioned,  contained  goods  of  one  cUu9f  and  each  package  was  of  a  weight  less  than 
the  limited  weight  for  the  "parcel-rate,"  and  was  intended  for  a  different  ultimate  consignee^ 
but  the  several  packages  together  exceeded  the  limit,  the  company  charged  them  as  "  miscella- 
neous goods,"  on  which,  in  addition  to  the  higher  rate  of  charge,  this  farther  charge  of  2d, 
per  package  was  imposed  :-* 

Held,  that  the  words  "kind"  and  "class"  being  used  synonymously,  this  additional  charge  was, 
under  the  circamstances,  unjustifiable. 

7.  Assuming  (as  the  arbitrator  by  whom  the  case  was  stated,  had  found)  that  the  company  were 
entitied,  under  the  50th  section  of  the  7  A  8  Yict.  c.  iii., — ^in  addition  to  the  rate  of  Zd,  per 
ton  per  mile  which  they  are  authorised  to  charge  by  the  5  A  6  W.  4,  c.  cvii.,  s.  16i, — ^to  charge 
for  locomotive  or  steam  power,  and  for  carriages,  such  sum  as  they  think  expedient: — Held, 
that  the  company  are  not  bound  in  their  charge  specifically  to  demand  so  much  per  ton  under 
the  6  A  6  W.  4,  c.  cvii.,  s.  164,  and  so  much  per  mile  for  the  use  of  the  locomotive  power  and 
carriages  under  the  7  A  8  Yict  c  ili.  s.  50;  but  that  they  are  entitied  to  charge,  as  carrien^ 
for  the  conveyance  (including  loading,  unloading,  Ac.)  of  the  goods,  under  the  5  A  6  W.  4,*o. 
ovii.  s.  167,  a  reaeonahle  eum  beyond  such  tonnage  and  mileage. 

8.  Where  the  carrier  has  collected  from  several  original  consignors  several  parcels  intended  for 
several  ultimate  consignees,  the  whole  of  which  together  do  not  in  weight  exceed  the  dividing 
point  between  "parcel"  and  "tonnage"  rates,  according  to  the  scale-bill,  and  do  not  amount 
to  6001bs.  in  weighty  and  has  delivered  them  to,  and  received  them  from,  the  company  in 
one  loty — Held,  that,  if  the  nature  of  the  parcels  be  such  that  the  company  are  entitied  to 
charge  them  to  the  public  at  the  "parcel-rate,"  under  the  171st  section  of  the  5  A  6  W.  4»  o. 
eviL,  the  fact  of  the  contents  being  goods  of  the  same  "class"  in  the  scale-bill,  for  a  different 
purpose,  does  not  disentitie  the  company  so  to  charge  them  to  the  carrier. 

Bt  an  order  of  nisi  prius  made  in  this  cause  on  the  9th  of  Febmary, 

1849^  a  verdict  was  taken  for  the  plaintiff,  by  consent,  damages  500/., 

*5461  ^^^^  ^^^''  ''^^J^^  *^  ^^®  award  of  a  barrister,  who  was  thereby 

empowered  to  direct  that  a  verdict  should  be  entered  for  the 
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plaintiff  or  the  defendants,  as  he  should  think  proper,  and  to  whom  the 
cause  and  all  matters  in  dispute  between  the  parties  relative  to  the 
charges  made  by  the  defendants  *upon  the  plaintiff,  and  to  pay-  r^^f^,^ 
ments  made  by  the  plaintiff  to  the  defendants,  were  thereby  '- 
referred ;  and  it  was,  amongst  other  things,  ordered  that  the  arbitrator 
should  state  the  facts  upon  his  award,  which  should  be  brought  before 
the  Court  of  Common  Pleas  on  a  special  case,  with  the  view  of  the 
opinion  of  the  court  being  taken  thereon  upon  the  right  of  the  defend* 
ants  to  enforce  the  payments  which  the  plaintiff  had  made  in  respect  of 
the  items  mentioned  in  the  several  books  which  accompanied  the  notice 
of  action,  and  of  such  other  items  whereof  the  plaintiff  might  give  notice 
in  writing  to  the  defendants  or  their  attorneys,  and  also  upon  the  right 
of  the  plaintiff  to  recover  in  the  action  in  respect  of  such  items  as  afore- 
said, and  upon  any  other  question  between  the  parties  which  either  party 
might  require  to  be  raised,  by  notice  in  ^writing  to  the  arbitrator,  p^t^r^o 
so  that  the  same  should  not  apply  to  any  matters  that  occurred  ^ 
before  the  10th  of  January,  1848 ;  and  it  was  further  ordered  that  the 
special  case  should  be  brought  before  the  court  in  the  usual  way,  and 
that,  after  the  court  should  have  given  judgment  thereon,  the  case  should 
be  referred  back  to  the  arbitrator,  if  required  by  either  party,  and  that 
he  should  assess  and  award  what,  if  anything,  might  be  due  to  the 
plaintiff,  upon  the  principles  laid  down  in  the  judgment  of  the  court,  and 
apply  the  same  to  all  payments  which  might  have  been  made  by  the 
plaintiff  to  the  defendants  up  to  the  time  of  such  judgment,  or  to  the 
final  award  of  the  arbitrator,  if  the  case  should  be  referred  back  to  him 
after  such  judgment  of  the  court, — the  costs  of  the  suit,  reference,  and 
award,  to  abide  the  event  of  the  award ;  and  it  was  further  ordered,  that 
in  the  event  of  any  defect  or  omission  in  the  special  case,  or  of  either 
of  the  parties  disputing  the  validity  of  the  award,  or  moving  to  set  the 
same  aside,  the  court  should  have  power  to  remit  the  special  case,  or  the 
matters  thereby  referred,  any  or  either  of  them,  to  the  reconsideration 
or  amendment  of  the  arbitrator. 

The  arbitrator,  by  his  award, — ^reciting  the  order  of  reference,  and 
further  reciting  that  it  had  been  agreed  by  the  parties,  that,  in  the  event 
of  its  becoming  necessary  to  have  the  accounts  between  the  parties  taken 
under  the  submission,  the  same  should  be  referred  to  an  arbitrator  other 
than  the  arbitrator  named  in  the  order,  to  be  nominated  by  the  parties 
for  that  purpose, — stated  the  following  facts  for  the  opinion  of  the 
court : — 

The  action  mentioned  in  the  order  is  an  action  on  promises,  commenced 
by  Parker  against  The  Great  Western  Railway  Company  on  the  28d  of 
October,  1848.  The  declaration  was  for  money  received  by  the  defend- 
ants to  the  plaintiff's  use.  The  defendants  pleaded  non  assumpsit, 
whereupon  issue  was  joined. 
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♦^vlQl  *^^  particulars  of  demand  stated  that  the  action  ifas  brought 
-'  to  recover  2152.  IO9.  ll^d.  for  overcharges  made  by  the  defend* 
ants,  and  paid  to  them  by  the  plaintiff,  for  the  carriage  of  goods  on  the 
Great  Western  Railway  and  other  railways  connected  therewith,  between 
the  10th  of  January,  1848,  and  the  18th  of  September,  1848.  The 
particulars  of  those  overcharges  were  mentioned  in  a  notice  of  action 
and  three  books  referred  to  therein,  which  the  plaintiff  delivered  to  the 
defendants  upwards  of  a  calendar  month  before  the  commencement  of 
the  action,  and  which  it  was  agreed  were  to  be  referred  to. 

'  Since  the  date  of  the  order  of  reference,  the  plaintiff  had  given  to 
the  company  a  notice  in  writing  of  several  other  alleged  items  claimed 
and  sought  to  be  recovered  by  him  from  the  company,  for  overcharges 
alleged  to  have  been  made  by  them,  and  paid  by  him,  for  the  carriage 
of  goods  on  the  Great  Western  Railway,  and  the  railways  connected 
therewith,  since  the  10th  of  January,  1848. 

The  plaintiff,  Parker,  during  the  times  hereinafter  mentioned  or  re- 
ferred to,  was  a  common  carrier,  having  his  principal  place  of  business 
at  the  New  Inn  Yard,  Old  Bailey,  London,  and  was  in  the  habit  of 
carrying  goods  for  hire  between  that  place  and  various  places  in  the 
west  of  England,  employing  for  that  purpose  the  Great  Western  Rail- 
way Company,  as  common  carriers,  to  convey  the  goods  on  their  rail- 
way for  so  much^f  the  journey  as  might  be  convenient  for  him,  and 
performing  the  rest  of  the  journey,  that  is  to  say,  to  and  from  the 
company's  stations,  by  his  own  agents.  All  the  goods  of  the  plaintiff 
mentioned  in  this  case  were  delivered  by  the  plaintiff  or  his  agents  to 
the  company  at  one  of  their  stations,  before  being  carried  by  them, 
and,  after  being  carried  by  them,  were  received  by  the  plaintiff  or  hia 
agents  from  them  also  at  one  of  their  stations.  The  said  goods  were 
'*'5^01  S^^^  which  the  plaintiff  was  employed  by  *his  varioos  custom- 
^  ers  to  carry  in  the  way  of  his  trade  and  business  as  a  common 
carrier. 

The  defendants  are  the  Great  Western  Railway  Company  mentioned 
in  and  incorporated  by  the  statute  5  &  6  W.  4,  c.  cvii.,  for  making  the 
Great  Western  Railway ;  which  act,  and  all  other  acts  relating  to  the 
said  company,  were  to  be  taken  as  part  of  the  case ;  but  the  parties 
desired  that  the  court  should  be  particularly  referred  to  the  6  &  6  W. 
4,  c.  cvii.,  Bs.  168,  164,  165,  166,  167,  171,  174,  176,  and  to  the  1 
Vict.  c.  xcii.,  ss.  48,  44,  2  Vict.  c.  xxvii.,  s.  24,  and  7  Vict,  0.  iii.,  bs. 
48,  49,  60. 

For  the  purposes  of  this  case,  the  provisions  of  the  10  k  11  Vict.  c. 
ocxxvL,  as  to  the  reduced  rates  therein  mentioned,  were  to  be  taken  as 
not  having  come  into  operation. 

The  company  completed  their  said  lines  of  railway  before  any  of  the 
claims  of  the  plaintiff  arose,  and  from  the  time  of  such  eompletioti  were 
common  carriers  thereon  of  passengers,  goods,  and  cattle,  from  and  to 
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the  Yariooa  stations  from  and  to  which  the  plaintiff  sent  goods  daring 
the  time  in  which  the  alleged  claims  hereinafter  mentioned  arose,  and 
during  all  saoh  time  hare  carried  goods  on  their  ^aid  railway,  in  the 
manner  before  mentioned,  for  other  carriers  by  trade  beside  the  plain- 
tiff, and  have  also  carried  goods  sent  for  carriage  to  the  company,  or 
their  agents,  by  persons  not  carriers  by  trade,  and  have,  by  themselves 
or  their  agents,  delivered  such  last-mentioned  goods  to  the  consignees 
at  the  places  to  which  they  were  directed,  making  for  such  delivery 
charges  in  addition  to  the  carriage  charges. 

The  company  have  always  found  and  conducted  the  carriages,  trucks, 
and  engmes  used  on  the  railway,  for  the  carriage  of  passengers  and 
goods.  The  carriage  of  goods  by  the  said  railway  has  been  found  so 
much  quicker,  better,  and  cheaper,  than  carriage  by  the  old  common 
roads,  that  the  individuals  who  act  as  common  '^'carriers  have  for  r^tcr-i 
some  years  past  found  it  necessary  to  their  business  to  employ  ^ 
the  company  to  carry  for  them  on  the  said  railways,  whenever  the 
intended  journey  of  the  goods  could  be  performed  wholly  or  partly  by 
railway. 

The  company  issued  and  circulated  the  printed  scale-bills  contained 
in  an  appendix  to  the  case,  and  which  were  to  be  taken  as  part  of  the 
case,  dated  the  1st  of  January,  1848,  marked  A.,  15th  of  June,  1848, 
marked  B.,  and  17th  of  July,  1848,  marked  C. ;  and  the  same  have 
been,  until  altered  by  a  succeeding  scale-bill,  respectively  acted  upon 
by  the  company  and  by  the  carriers  and  other  persons  sending  goods 
by  the  said  railway,  except  as  hereinafter  appears  in  this  case.  The 
company  have  never  charged  the  public  or  carriers  specifically  for  the 
use  of  the  railway,  or  for  locomotive  power,  and  have  never  been  applied 
to  to  do  so. 

AU  goods  to  which  reference  is  made  throughout  this  case,  were  car- 
ried by  the  defendants  more  than  six  miles  along  their  railway. 

The  plaintiff  and  the  company  have,  for  five  years  and  more  last 
past,  been  at  variance  on  the  subject  of  the  charges  made  by  the  com- 
pany for  the  carriage  of  the  plaintiff's  goods  on  their  railways ;  the 
plaintiff  having  on  many  occasions  during  that  time  complained  to  the 
company  that  their  charges  to  him  were  excessive  and  more  than  was 
lawful  for  them  to  take ;  and  he  has  on  various  occasions  during  that 
time  threatened  them  with  legal  proceedings  to  recover  the  supposed 
overcharges  made  by  them  and  paid  by  him.  The  plaintiff's  servants 
who  from  time  to  time  paid,  on  his  account,  to  the  company's  servants 
the  company's  charges  for  carriage  hereinafter  mentioned  to  have  been 
paid  by  the  plaintiff,  were  in  the  habit,  at  the  time  of  paying,  of  pro- 
testing against  the  company's  charges  as  excessive  and  illegal ;  and  it 
was  understood  between  the  company's  clerks  (who  received  *the  r4K552 
charges)  and  the  plaintiff's  servants  (who  paid  them),  that  the  '- 
latter  always  paid  under  protest  against  such  charges ;  and  such  charges 
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were  in  fact  always  paid  by  the  plaintiff  unwillingly,  and  in  order  to 
have  his  goods  carried  or  delirered ;  and  the  company  refused  to  carry 
his  goods,  or  to  deUver  them  to  him  after  they  were  carried,  unless  he 
would  pay  them ;  and  he  was  under  the  necessity  of  employing  the 
company  to  carry  for  him,  on  account  of  the  superior  cheapness  and 
expedition  of  carriage  by  railway,  or  of  losing  his  trade  as  a  carrier. 
The  plaintiff  on  all  occasions  mentioned  in  this  case  paid  the  company's 
charges  for  the  carriage  of  his  goods,  in  cash,  to  the  company's  receir- 
ing  clerks,  either  before  the  goods  were  carried  by  the  company  from 
the  station  of  departure  where  the  company  receired  them  from  the 
plaintiff,  or  before  they  were  delivered  by  the  company's  servants  to 
the  plaintiff  at  the  station  of  arrival. 

I.  The  first  claim  of  the  plaintiff  is,  to  recover  back  from  the  defend- 
ants the  amount  paid  by  the  plaintiff  to  the  defendants,  xmder  such 
circumstances  as  before  mentioned,  of  certain  charges,  in  addition  to 
their  carriage  rates,  made  by  the  defendants  from  the  15th  of  June, 
1848,  to  the  17th  of  July,  1848,  for  <<  loading,  unloadbg,  and  risk  of 
stowage,"  and  from  the  17th  of  July,  1848,  to  the  1st  of  May,  1851 
(when  the  scale-bill  was  again  altered),  <<  for  loading,  unloading,  and 
covering  of  goods." 

By  the  1  Vict.  c.  xcii.,  s.  44,  the  defendants  are  <<  empowered,"  £rom 
time  to  time  and  at  all  times  hereafter  <<  to  demand,  receive,  and  reco- 
ver  a  reasonable  charge  for  the  loading  and  unloading  or  weighing  any 
articles,  matters,  or  things  which  they  may  be  required  to  load,  unload, 
or  weigh ;"  and  also  to  demand,  receive,  and  recover  <<  for  the  wharf- 
age or  warehousing  and  standing-room  of  all  articles,  matters,  and 
things  loaded,  landed,  or  placed  in  or  upon  any  of  the  wharfs,  landing- 
places,  stations,  or  warehouses  of  the  said  company,"  certain  rates, 
^.^n-i  tolls,  or  ^duties  thereinafter  specified:  and  by  the  same  section 
^  the  company  are  entitled  to  make  certain  charges  for  the  use  of 
cranes. 

No  such  charges  as  those  in  question  were  made  until  the  before- 
mentioned  date  of  the  15th  of  June,  1848,  when  the  scale-bill  of  that 
date,  before  referred  to,  was  published  by  the  company.  That  scale-bill 
contains  the  following  notification  of  charge: — << Notice.  In  addition 
to  the  parcel  and  tonnage  rate,  the  company  will  make  a  charge,  by 
parcel  or  weight,  on  every  parcel  or  lot  of  goods,  for  the  loading* 
unloading,  and  risk  of  stowage  of  the  same ;  the  particulars  of  which 
can  be  obtained  at  any  of  the  railway  stations.  This  applies  to  all  bat 
goods  carried  at  mileage  rates,  as  under." 

That  scale-bill  continued  in  force,  and  was  acted  on,  from  the  said 
15th  of  June,  1848,  until  the  17th  of  July,  1848,  when  the  bill  of  that 
date,  already  referred  to,  was  published  by  the  company;  and  such 
last-mentioned  bill  then  came  into  and  continued  in  force  until  an 
alteration,  in  the  month  of  May,  1851.    This  last-mentioned  bill  con* 
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tains  the  following  notice : — <<  In  addition  to  the  parcel  and  tonnage 
rate,  ^  the  company  will  make  a  charge,  hj  parcel  or  weight,  on  every 
parcel  or  lot  of  goods,  for  the  loading,  unloading,  and  covering  of  the 
same ;  the  particulars  of  which  can  be  obtained  at  any  of  the  railway 
stations.  This  applies  to  all  but  goods  carried  at  mileage  rates,  as 
under." 

The  particulars  of  this  additional  charge  were  slightly  varied  from 
time  to  time :  but  it  is  sufficient,  for  the  purposes  of  this  case,  to  refer 
to  the  particulars  issued  under  date  the  17th  of  July,  1848, — a  copy 
of  which  accompanied  and  was  to  be  taken  as  part  of  the  case. 

According  to  a  memorandum  at  the  bottom  of  the  said  particulars, 
the  additional  charge  on  the  enumerated  articles,  was,  2d.  per  hamper, 
basket,  box,  bundle,  bag,  bale,  barrel,  crate,  butt,  puncheon,  hogshead, 
or  other  '''package,  up  to  1  cwt.,  above  which  it  was  to  be  2d. 
per  cwt. ;  but  in  no  case  was  more  than  6d.  to  be  charged  for 
any  one  article :  but,  on  quantities  of  goods  not  in  packages,  such  as 
cheese,  hides,  &c.,  it  was  to  be  2d.  per  cwt.  on  the  total  weight,  and  no 
fractional  part  was  to  be  charged  at  less  than  1  cwt. 

The  course  of  business  has  been,  for  the  plaintiff's  men  to  bring  the 
goods  which  were  to  be  carried  on  the  railway,  to  the  company's 
Station,  in  wagons  or  vans  of  the  plaintiff,  and  to  deliver  the  goods  to 
the  servants  of  the  company,  on  the  platform,  and  for  the  company's 
servants  to  carry  them  across  the  platform,  and  load  them  on  the  trucks. 
In  like  manner,  goods  which  had  been  carried  by  the  company,  were 
unloaded  out  of  the  trucks  by  their  servants,  carried  by  them  across 
the  platform,  and  then  delivered  to  the  plaintiff's  servants,  who  loaded 
the  same  in  his  wagons  or  vans,  and  then  took  them  away. 

The  goods  were  weighed  by  the  plaintiff  before  they  were  brought  to 
the  station  of  the  company,  and,  according  to  the  general  course,  were 
not  weighed  by  the  company,  though  some  occasionally  were  weighed, 
if  any  mistake  was  suspected,  or  by  way  of  a  check. 

The  company  were  not  required  by  the  plaintiff  to  load  or  unload  or 
weigh  the  said  goods.  By  the  regulations  of  the  companjr,  the  ser- 
vants of  the  plaintiff  and  other  carriers  were  not  allowed  to  assist  in 
carrying  the  goods  across  the  platform  to  or  from  the  trucks,  or  in 
loading  or  unloading  them  into  or  out  of  the  trucks :  but  these  regu- 
lations were  not  strictly  enforced;  and  the  carrier's  servants  who 
remained  at  the  stations  for  the  purpose  of  loading  and  unloading 
their  own  wagons,  frequently  assisted  in  loading  and  unloading  the 
trucks,  and  carrying  the  goods  across  the  platform,  with  the  view  of 
greater  despatch  of  business ;  and  without  such  assistance,  great  delay 
must  have  been  occasionally  *suffered,  especially  on  particular  r»ccr 
occasions,  and  the  arrival  or  despatch  of  particular  trains.  ^ 

The  arbitrator  found  that  the  said  additional  charges  were  unreason* 
able,  when  considered  with  reference  to  various  articles  which  had  been 
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carried  by  the  oompanj  for  the  plaintiff;  as,  for  instance,  boxes  of 
fruit,  or  other  article  of  merchandise,  of  which  many  would  go  to  make 
up  the  cwt. ;  and  that  such  additional  charges  were  not  unreasonable, 
when  considered  with  reference  to  certain  other  articles  or  packages,  of 
great  weight :  but,  taking  the  same  as  average  charges  on  all  the  goods 
loaded  and  unloaded  by  the  company,  he  found  the  same  to  be  greater 
than  reasonable. 

The  questions  for  the  opinion  of  the  court  on  this  head  of  claim,  are,— 
First,  whether  the  plaintiff  is  entitled  to  recoTcr  from  the  defendants 
the  whole  of  the  sums  paid  by  him  to  them  as  aforesaid  for  the  charges 
for  loading  and  unloading  and  risk  of  stowage,  or  for  loading,  unloading, 
and  covering:  and,  if  not, — Secondly,  whether  he  is  entitled  to  recover 
any,  and,  if  any,  what  part  of  such  sums,  or  either  of  them,  and,  if 
so,  on  what  principle  the  assessment  and  award  of  what  is  due  to  the 
plaintiff  in  respect  of  this  head  of  claim  is  to  be  made,  under  that 
part  of  the  rule  of  reference  which  directs  that  such  assessment  and 
award  shall  be  made  upon  the  principles  laid  down  in  the  judgment  of  the 
court. 

The  second  head  of  claim  made  by  the  plaintiff  relates  to  an  allow- 
ance of  10  per  cent,  on  the  moneys  paid  by  him  to  the  company  for 
carriage  under  the  circumstances  before  mentioned,  in  order  to  have 
his  goods  carried  or  delivered  by  the  company,  and  claimed  by  him  in 
respect  of  the  performance  by  him  of  matters  which  the  company 
require  to  be  done  by  him  and  other  carriers,  and  not  by  the  rest  of  the 
public. 

^r^gi  ^of  ^^^^  years  past,  and  during  the  whole  time  over  ^which 
-^  the  plaintiff's  claim  extends,  the  company  have  required  the 
plaintiff  and  other  carriers  who  brought  goods  to  them  for  carriage  on 
the  railway,  to  fill  up,  sign,  and  deliver  to  the  company's  clerk,  on  every 
occasion  of  bringing  such  goods  to  the  company,  and  before  the  goods 
were  received  for  carriage,  a  printed  form  or  declaration  and  ticking-off 
note, — one  of  which,  filled  up  in  the  manner  required  by  the  company, 
was  annexed  to  the  case.  In  order  to  fill  up  these  printed  forms,  as 
required,  it  is  necessary  for  the  carrier's  servants  to  weigh  and  classify 
the  goods  before  bringing  them  to  the  company's  station. 

During  the  whole  time,  from  the  10th  of  January,  1848,  to  the  pre- 
sent, the  plaintiff,  on  every  occasion  when  the  company  carried  goods 
for  him  on  the  railway,  was  required  to  weigh  and  classify,  and  did  by 
himself  or  his  servants  weigh  and  classify,  and  made  and  filled  up  and 
signed  the  declaration  and  ticking-off  note,  in  the  form  aforesaid,  and 
delivered  the  same  to  the  company's  clerks  before  the  goods  were  car- 
ried :  and,  as  the  plaintiff,  in  the  way  of  his  trade  as  a  carrier,  had  to 
collect  parcels  and  goods  in  various  parts  of  London,  to  be  afterwards 
forwarded  by  the  Oreat  Western  Railway,  the  plaintiff,  in  order  to  fill 
up  the  said  form  and  declaration  and  ticking-off  note,  was  generally 
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obliged,  before  taking  suob  parcels  and  goods  to  the  railway-station,  to 
bring  tbem  to  bis  place  of  business  at  the  New  Inn  Yard,  Old  Bailey, 
in  order  there  to  weigh  and  classify  the  same,  and  fill  up  the  said  form. 
The  company  would  not  allow  the  plaintiff  or  the  other  carriers  to  weigh 
their  goods  at  the  company's  station,  and  to  fill  up  their  declaration 
and  ticking-off  note  there :  and  an  intimation  is  inserted  at  the  bottom 
of  the  ticking-off  note,  to  the  following  effect: — «  Carriers'  goods  not 
accompanied  by  this  declaration  and  ticking-off  note,  "^properly  r^t-t-rr 
filled  up  and  signed  by  the  consignor,  will  not  be  received  for  ^ 
transmission." 

The  forms  of  these  declarations  and  ticking-off  notes  are  furnished  by 
the  company  to  the  carriers. 

During  the  same  period,  when  persons  not  carriers  brought  goods  to 
the  station  to  be  carried  by  the  company,  they  were  required  to  make  or 
sign  a  declaration ;  and  the  company,  in  the  usual  course  of  business, 
generally  weighed  the  goods.  The  party  bringing  the  goods  was  then 
required  to  fill  up  a  form  provided  by  the  company  (a  copy  of  which  was 
annexed  to  the  case),  and  to  sign  the  same :  but,  if  he  could  not  write, 
one  of  the  company's  servants  filled  in  the  necessary  particulars,  and 
the  party  bringing  the  goods  signed  his  mark  thereto. 

The  farm  of  the  carriers*  ticking-off  note  was  a  convenient  one  both 
for  the  carriers  and  the  company ^  as  relates  to  the  carriers*  goods;  and 
the  carriers  would  require^  for  the  purposes  of  their  tradcy  to  know  and 
have  entries  of  the  particulars  and  weights  of  the  goods  sent. 

The  forms  signed  by  the  public  in  general  when  delivering  goods  for 
carriage,  and  the  form  sent  by  the  carriers  to  the  station,  were  kept  by 
the  company ;  and  the  carrier  would,  in  the  course  of  business,  have  to 
make  out  and  send  to  the  station  where  the  goods  were  to  be  delivered 
by  the  company  another  copy  of  such  document,  for  the  purposes  of  his 
agent  there* 

The  company,  by  requiring  these  matters  to  be  done  by  the  carriers, 
were  relieved  from  some  of  the  trouble  and  duties  which  they  had  to 
perform  in  the  case  of  the  goods  of  parties  not  carriers. 

Before  the  year  1844,  the  company  were  in  the  habit  of  making  an 
allowance  to  carriers,  of  10  per  cent,  on  the  amount  of  the  rates  paid  by 
them  to  the  company  for  the  carriage  of  parcel  and  tonnage  goods ;  and, 
during  the  time  such  allowance  was  made,  the  carriers  did  the  r^crrQ 
*same  work  as  to  weighing  the  goods,  and  filling  up  and  furnish-  ^ 
ing  the  company  with  the  declarations  and  ticking-off  notes,  as  they  have 
done  since  the  11th  of  January,  1848 :  and  the  carriers  also  before  1844 
did  considerable  work  in  the  loading  and  unloading  of  the  goods  into 
and  out  of  the  company's  trucks.  It  was  an  object  with  the  company, 
at  the  time  of  making  this  allowance,  to  attract  the  carriers  to  bring 
their  goods  upon  the  line  of  railway.  This  allowance  has  been  entirely 
discontinued  since  the  decision  of  the  case  of  Parker  v.  The  Great 
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Western  Railway  Company,  7  M.  &  G.  258  (E.  G.  L.  R.  vol.  49),  7 
Scotty  N.  R.  835,  in  this  court.  The  work  of  loading  and  unloading 
done  by  the  carriers  since  the  10th  of  January,  1848,  was  not  required 
by  the  company  to  be  done  by  the  carriers,  and  was  done  by  them  for 
their  own  convenience,  and  contrary  to  the  strict  regulations  of  the  com- 
pany ;  but,  as  before  stated,  the  carriers,  without  such  work  by  their 
servants,  would  have  sustained  considerable  delay  on  the  arrival  of  par* 
ticular  trains,  which  delay  would  have  been  greatly  to  their  prejudice, 
and  to  avoid  which  it  was  necessary  for  them  to  be  allowed  to  give,  and 
to  give,  such  assistance  as  aforesaid. 

If  the  carriers  were  entitled  to  any  allowance  on  this  head  of  claim, 
the  arbitrator  finds  that  an  allowance  of  10  per  cent,  on  the  rates  paid 
by  the  carriers  to  the  company  was  more  than  a  reasonable  allowance 
for  the  matters  performed  by  the  carriers. 

The  question  for  the  opinion  of  the  court  on  this  head,  is, — ^whether 
the  plaintiff  is  entitled  to  the  10  per  cent,  claimed  by  him ;  and,  if  not, 
whether  he  is  entitled  to  a  reasonable  allowance  in  respect  of  the  weigh- 
ing and  making  out  and  delivering  to  the  company  the  declarations  and 
ticking-off  notes,  and  of  the  loading  and  unloading,  or  of  any  and  which 
of  them. 

^^^g^      The  third  claim  of  the  plaintiff  arises  out  of  the  ^arrangement 
-^  for  the  allowance  of  lOOOZ.  a  year  by  the  company  to  Mr.  Edward 
Sherman,  as  after  mentioned. 

The  relations  in  business  between  Mr.  Sherman  and  the  defendants 
will  appear  from  the  two  agreements  between  them  dated  the  12th  of 
June,  1848,^opies  of  which  were  appended  to  the  case.  These  agree- 
ments are  continued  by  an  agreement  dated  the  8th  of  June,  1850,  and 
are  still  acted  on. 

Mr.  Sherman,  under  the  said  agreements,  and  as  agent  for  the  com- 
pany, receives  and  collects  parcels  in  London,  and  delivers  them  to  the 
defendants,  at  their  station  at  Paddington,  who  carry  them  into  the 
country,  and  there,  by  themselves  or  their  agents,  deliver  the  parcels  to 
the  consignees:  and,  in  like  manner,  the  company,  having  brought 
parcels  from  the  country,  hand  them  over  to  Mr.  Sherman,  who  delivers 
them  to  the  consignees  in  London.  Mr.  Sherman's  duties  are  confined 
to  such  receipt  and  collection  and  delivery  in  London;  and  he  has 
nothing  to  do  with  the  carriage  of  the  goods  along  the  railway,  or  else- 
where than  in  London. 

Previous  to  the  date  of  the  agreement  of  the  12th  of  June,  1850, 
Mr.  Sherman  received  and  collected  goods  for  the  company  in  the  same 
manner  as  he  has  done  under  the  said  agreement ;  but,  up  to  that  time, 
ho  received  for  his  own  use,  and  without  in  any  manner  accounting  for 
the  same  to  the  company,  certain  booking-fees  in  respect  of  each  parcel, 
which  in  amount  exceeded  the  sum  of  10002.  a  year.  These  booking- 
Sses  are  agreed,  by  the  first  of  the  said  agreements,  to  be  relinquished^ 
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and  were  not  received  by  Mr.  Sherman,  or  the  company,  since  the  day 
of  the  date  of  the  said  agreement :  and  the  said  sum  of  10007.  a  year 
was  bond  fide  agreed  to  be  paid  by  the  defendants  to  Mr.  Sherman  in 
lieu  of  and  in  consideration  for  his  relinquishing  such  fees;  and  Mr. 
Sherman  has  been  and  is  employed  by  the  defendants,  for  their  r^cc^A 
*conyenience,  as  their  agent  and  servant,  for  the  convenience  of  '' 
their  carrying  trade  as  railway  carriers. 

The  question  for  the  opinion  of  the  court,  on  this  head,  is, — ^whether 
the  plaintiff  is  entitled  to  recover  an  allowance  in  respect  of  his  having 
less  advantage,  or  to  his  goods,  than  is  afforded  with  respect  to  the  goods 
received,  collected,  and  delivered  by  Mr.  Sherman  as  hereinbefore 
mentioned. 

IV.  The  fourth  head  of  claim  relates  to  packages  called  "packed 
parcels"  in  the  said  scale-bills.  By  s.  171  of  5  &;  6  W.  4,  c.  cvii.,  it  is 
provided  that  the  company  may  fix  the  sum  to  be  charged  in  respect  of 
small  parcels  not  exceeding  500Ibs.  weight  each,  with  a  proviso  that  that 
provision  should  not  extend  to  articles,  matters,  or  things  sent  in  large 
aggregate  quantities,  although  made  up  of  separate  and  distinct  parcels, 
such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  but .  only  to  single 
parcels,  unconnected  with  parcels  of  a  like  nature,  which  may  be  sent 
upon  the  railway  at  the  same  time. 

On  the  back  of  the  scale-bill  dated  the  1st  of  January,  1848,  at  the 
end  of  the  fourth  class  of  the  classification  of  goods,  at  the  end  of  the 
fifkh  class  on  the  bill  of  the  15th  of  June,  1848,  and  at  the  end  of  the 
fourth  class  on  the  bill  of  the  17th  of  July,  1848,  will  be  found  an  inti* 
mation  that  packed  parcels  will  be  charged  by  the  company  50  per  cent, 
in  addition  to  their  weight  in  the  highest  class,  that  is  to  say,  the  fourth 
class  in  the  bills  of  the  1st  of  January  and  the  17th  of  July,  1848,  and 
the  fifth  class  in  the  bill  of  the  15th  of  June,  1848. 

Whilst  these  bills  were  respectively  in  force,  the  plaintiff  sent  to  the 
eompany  packages  consisting  of  parcels  packed  together  into  one 
package,  to  be  carried  on  the  railway,  and  delivered  to  the  plaintiff's 
agent  after  being  so  carried.  The  parcels  contained  in  such  package 
were  collected  or  received  by  the  plaintiff  in  the  course  of  his  trade  as 
a  carrier,  from  various  ^consignees,  and  were  directed  to,  and  were  r^tcf^-i 
to  be  delivered  by,  the  plaintiff's  agent  in  the  country,  to  various  ^ 
consignees;  and  each  of  such  separate  parcels  sent  by  the  plaintiff 
before  the  15th  of  June,  1848,  was  under  the  weight  of  3  cwt,  though 
the  package  when  packed  was  more  than  that  weight:  and  each  of  such 
separate  parcels  sent  by  the  plaintiff  after  the  15th  of  June,  1848,  was 
under  the  weight  of  1  cwt.,  though  the  package  exceeded  that  weight. 
The  company  charged,  and  the  plaintiff  paid  to  the  company,  on  each 
occasion,  and  under  such  circumstances  of  compulsion  as  hereinbefore 
mentioned,  the  carriage  rate  for  such  packed  package,  according  to  the 
gross  weight  of  such  packed  package,  as  one  entire  package,  in  the 
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fourth  or  fifth  class,  according  as  it  came  under  the  one  or  the  other  of 
the  said  scale-hills  iu  force  at  the  time,  together  with  the  said  extra  and 
additional  charge  of  50  per  cent,  imposed  on  such  package  by  the  com- 
pany, in  consequence  of  its  consisting  of  such  packed  parcels  as  afore- 
said. 

The  practice  of  the  company  has  been,  to  charge  all  carriers  who 
send  packages  containing  packed  parcels  on  the  same  principle. 

During  the  same  period,  persons  in  trade,  not  carriers,  have  been  in 
the  habit,  when  sending  a  parcel  from  London  to  a  customer  in  the 
country,  or  vice  versdj  of  enclosing  in  such  parcel  other  parcels  directed 
to  other  customers  or  friends  in  the  town  or  place  to  which  the  parcel 
was  being  sent ;  and  parties  have  in  many  cases  desired  several  trades* 
men  or  friends  who  might  be  sending  them  several  parcels  or  lots  of 
goods,  to  send  all  parcels  or  lot  to  one  party,  to  be  made  up  into  one 
package,  and  sent  in  one  package,  by  the  railway  of  the  defendants,  to 
the  party  ordering  the  goods. 

The  general  existence  of  this  practice  has  been  known  to  the  defend- 
ants ;  but  the  defendants  have  not  taken  any  measures  to  prevent  such 
^_^-i  ^  custom  being  ^pursued,  or  to  discover  individual  instances  of 
-^  it.  The  company  have  not  interfered  with  this  practice,  or 
enforced  the  payment  of  the  50  per  cent,  charge  in  any  case  where  the 
party  making  up  or  receiving  the  package  of  several  parcels  did  not 
contemplate  any  pecuniary  profit  to  himself,  and  where  such  matter 
occurred  as  a  friendly  accommodation  by  one  party  to  the  other :  and 
they  do  not  appear  to  have  ever  enforced  the  charge,  except  as  against 
carriers.  In  such  cases,  the  entire  package  has  exceeded  the  3  cwt. 
and  1  cwt.  which  was  from  time  to  time  the  limit  of  parcels  under  the 
said  scale-bills :  but  the  several  parcels  contained  in  such  package  have 
each  fallen  short  of  that  weight. 

The  plaintiff  claims  to  have  the  50  per  cent,  extra  charge  which  he 
paid  on  such  packages  of  packed  parcels  over  and  above  the  charge  on 
the  single  weight,  refunded  to  him. 

Under  this  head,  the  question  for  the  opinion  of  the  court  is, — ^whe- 
ther the  plaintiff  is  entitled  to  recover  the  amount  of  the  said  extra 
charge  of  50  per  cent,  so  paid  by  him  as  aforesaid,  or  any  and  what 
portion  thereof. 

The  fifth  head  of  claim  of  the  plaintiff  arises  from  alleged  overcharges 
by  the  defendants  beyond  the  amounts  which  ought  to  have  been  charged 
by  them  for  the  carriage  of  the  plaintiff's  goods,  according  to  the  pro- 
per interpretation  of  the  several  modes  of  charge  expressed  in  the  said 
scale-bills. 

The  company  charged  the  plaintiff  for  the  carriage  on  their  railway 
of  packages  up  to  8  cwti,  down  to  the  15th  of  June,  1848,  and  of 
packages  up  to  1  cwt,  after  that  date,  as  parcels,  upon  the  parcels-scale* 

The  several  descriptions  of  goods  carried,  were  divided  into  several 
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tlasBes,  according  to  the  <<  classification  of  goods"  which  ^rill  be  found 
on  the  back  of  each  of  the  said  scale-bills.  These  classifications  will 
be  found  to  differ  on  each  of  the  said  bills;  the  goods  being  ^4,^^*0 
^divided  according  to  the  bill  dated  the  1st  of  January,  1848,  '- 
into  five  classes,  the  first  of  which  is  described  as  miscellaneous  ;  and 
the  bill  of  the  15th  of  June,  1848,  making  a  division  into  five  classes, 
without  any  general  or  miscellaneous  class ;  and  the  bill  of  the  17th 
of  July,  1848,  only  containing  four  divisions,  and  also  being  without 
any  miscellaneous  class. 

According  to  the  first  of  those  scale-bills,  all  packages  of  less  than  8 
cwt.  are  to  be  charged  in  their  respective  class,  according  to  the  first 
table  of  charges,  parcel-rate,  and  all  above  that  weight  in  their  respec- 
tive class,  according  to  the  second  table  of  charge,  the  tonnage-rate. 
According  to  the  other  two  scale-bills,  dated  the  15th  of  June  and  17th 
of  July,  1848,  the  dividing  point  between  the  parcel  and  tonnage-rate 
is  fixed  at  1  cwt. 

The  plaintiff  and  all  other  carriers  using  the  defendants'  railway, 
collect  from  their  customers  in  London,  or  the  country,  the  original 
consignors,  parcels,  or  packages  of  various  weights,  and  containing 
goods  of  various  classes,  which  are  to  be  carried  by  the  defendants,  and 
delivered  by  them  to  the  plaintiff's  or  other  carriers'  agents,  who 
distribute  them  to  the  parties,  the  ultimate  consignees,  for  whom  they 
are  intended. 

The  carriers  deliver  all  the  goods  so  collected  by  them  to  the  defend- 
ttQts,  in  one  lot  or  wagon-load,  and  receive  them,  in  like  manner,  in  one 
lot  or  wagon-load,  after  they  have  been  carried  by  the  defendants :  but, 
as  already  mentioned,  in  reference  to  a  previous  head  of  claim,  they 
deliver  with  the  goods  the  declaration  and  ticking-off  note,  which,  as 
appeared  by  reference  to  the  specimen  annexed  to  the  case,  gives  the 
names  of  the  ultimate  consignees,  as  well  as  that  of  the  carrier  who  sends 
and  is  to  receive  the  goods. 

The  company  do  not  treat  the  carrier  as  consignor  and  consignee 
of  the  goods,  for  the  purpose  of  calculating  the  charges  to  be  made  for 
the  carriage  of  the  goods,  '''but  adopt  the  following  system  in  r^t^g^ 
making  out  such  charges : —  ^ 

When  several  packages  of  goods  of  different  descriptions,  but  of  one 
class,  appear  to  be  intended  for  the  same  ultimate  consignee,  all  such 
goods  are  lumped  together,  and  charged  at  one  gross  weight,  which 
would  bring  them  into  the  tonnage-scale,  although  severally  the  packages 
might  be  of  such  a  weight  as  would  have  brought  them  into  the  parcel- 
rate.  But,  if  such  goods,  though  in  the  same  class,  be  not  intended 
for  the  same  ultimate  consignee,  each  package  or  lot  of  packages  going 
to  each  ultimate  consignee  is  charged  separately  and  according  to  the 
tonnage  or  parcel-rate,  according  as  the  weight  is  above  or  below  the 
dividing  point  between  the  parcel  and  tonnage-rates.    Thus,  if  ten 
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packages  of  {  cwt.  each  of  goods  of  tbe  same  class  be  directed  to 
an  ultimate  consignee,  the  whole  would  be  charged  at  tonnage-rate 
on  7|  cwt. :  but,  if  such  packages  were  directed  to  ten  different  ultimate 
consignees,  each  package  would  be  charged  at  |  cwt.,  at  the  parcel- 
rate.  The  tonnage-rate  being  lower  than  the  parcel-rate,  a  propor- 
tionate advantage  is  thus  derived  to  the  company. 

The  plaintiff  contends  that  the  company  are  entitled  to  charge  him 
tonnage-rate  only  on  the  aggregate  weight  of  all  the  packages  con- 
taining goods  of  one  class,  whether  such  packages  are  intended  for  the 
same  ultimate  consignee  or  for  several ;  and,  on  this  head,  the  question 
for  the  court  will  be,  whether  the  plaintiff  is  entitled  to  recover  from 
the  company  the  amount  of  such  alleged  overcharges. 

The  sixth  head  of  claim  arises  on  the  scale-bill  dated  the  1st  of 
January,  1848,  which  remained  in  force  until  the  15th  of  June,  1848. 

On  some  occasions  when  packages  sent  by  the  plaintiff*  in  manner 
before  mentioned  contained  goods  of  one  class,  and  each  package  was 
^-/,_  of  a  weight  less  than  8  cwt.,  and  *was  intended  for  different 
^  ultimate  consignees,  but  the  several  packages  together  exceeded 
8  cwt.,  the  company  charged  the  same  under  the  fifth  class,  as  mis- 
cellaneous goods,  on  which,  in  addition  to  the  higher  rate  of  charge,  a 
further  sum  of  2d.  per  package  is  charged,  as  mentioned  under  the 
heading  fifth  class  on  the  back  of  the  scale-bill  of  the  1st  of  January, 
1848 :  as,  for  instance,  three  packages  of  meat  (which  is  mentioned  in 
class  4),  each  weighing  1|  cwt.,  and  each  directed  to  a  different  ultimate 
consignee,  have  been  charged  4|  cwt.,  under  the  fifth  class,  with  an 
additional  charge  of  2d.  on  every  package;  the  entire  sum  thus 
charged  has  been  less  than  the  sum  that  would  have  been  charged  if 
each  package  had  been  charged  under  the  parcel-rate. 

The  plaintiff  contended  that  the  company  had  no  right  to  charge 
him,  under  such  circumstances,  as  for  goods  of  a  miscellaneous  descrip- 
tion, and  were  bound  to  charge  him  only  the  rate  charged  according  to 
the  tonnage-rate  under  the  class  to  which  the  goods  belonged,— as  in 
the  instance  mentioned  under  the  fourth  class :  and  on  this  head  the 
questions  were, — 

First,  whether  the  company  were  justified  in  charging  such  packages 
of  goods,  under  the  miscellaneous  class ;  and,  if  not, — Secondly,  whether 
the  company  would  be  entitled  to  charge  the  said  packages  under  the 
parcels-rate. 

The  seventh  head  of  claim  of  the  plaintiff  was  in  respect  of  charges 
made  by  the  company,  which  he  alleged  exceeded  the  charges  allowed 
to  be  taken  by  the  company's  act  of  parliament. 

In  each  of  the  three  scale-bills  forming  part  of  the  fourth  class,  were 
certain  specified  articles  which  were  to  be  charged  according  to  such 
fourth  class,  and,  in  addition,  a  further  charge  of  50  per  cent.,  or  100 
per  cent.,  as  therein  mentioned,  was  imposed  on  such  goods. 
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All  ftacli  specified  articles  were  of  the  class  for  the  ^tonnage  r^tr^A 
of  which  the  company  were  authorized  by  their  act  of  parliament  '- 
(see  5  &  6  W.  4y  c*  cvii.,  's.  164)  to  charge  at  the  rate  of  8d.  per  ton 
per  mile ;  and,  in  addition  thereto,  the  company  are  entitled,  under  the 
60th  section  of  the  7  Vict.  c.  iii.,  to  charge  for  locomotive  or  steam 
power,  and  for  carriages,  such  a  sum  as  they  think  expedient.  The 
charges  on  the  said  scale-bills  include  both  the  carriage  or  tonnage  of 
the  said  goods,  and  the  locomotive  or  steam  power  and  use  of  carriages ; 
but  no  specific  portion  of  the  charges  contained  in  the  scale-bills  is 
appropriated  to  either  of  such  modes  of  charge;  the  whole  charge 
under  such  scale-bills  being  charged  by  the  company,  and  paid  by  the 
carrier,  as  the  consideration  for  the  performance  by  the  company  of  the 
entire  of  those  services* 

The  charge  under  the  said  fourth  class,  with  the  additional  charge 
of  50  ^  per  cent.,  or  100  per  cent.,  as  the  case  may  be,  on  the  said 
specified  articles  now  in  question,  exceeds  the  sum  of  8d,  per  ton  per 
xnile. 

The  questions  for  the  opinion  of  the  court  were, — ^first,  whether  the 
company  were  entitled  to  charge  and  take  the  said  additional  sums  of 
50  and  100  per  cent,  respectively  on  the  said  specified  goods ;  and,  if 
not, — secondly,  whether  they  were  entitled  to  charge  and  take  so  much 
of  the  said  original  charge,  and  50  or  100  per  cent,  additional,  as 
exceeds  the  Sd.  per  ton  per  mile,  and  a  reasonable  amount  to  be  charged 
and  taken  by  the  company  for  the  use  of  locomotive  or  steam  power 
and  carriages. 

The  eighth  head  of  claim  was  as  follows : — The  plaintiff  contends^ 
that,  when  he  has  collected  from  several  original  consignors  several 
parcels  intended  for  several  ultimate  consignees,  the  whole  of  which 
together  do  not  in  weight  exceed  the  dividing  point  between  parcel  and 
tonnage-rates,  according  to  the  scale-bill  from  time  to  time  in  force,  and 
do  not  amount  to  500  lbs.  in  weight,  the  company  are  not  entitled,  under 
the  171st  section  of  ♦their  act  of  5  &  6  W.  4,  c.  cvii.,  or  any  other  r^rgy 
enactment,  to  charge  each  of  such  parcels  separately,  or  the  '- 
whole  of  such  parcels  together,  as  parcels,  or  a  parcel,  or  otherwise 
than  according  to  the  tonnage-rate. 

The  plaintiff  contends,  that  such  several  parcels,  by  his  having  collect- 
ed them  together,  and  by  his  delivering  them  to  the  company  in  one  lot, 
and  also  receiving  them  from  the  company  in  one  lot,  become  connected 
together,  so  that  the  company  are  not  justified  in  charging  them  as 
single  parcels  or  parcel ;  and  that,  if  they  cannot  be  treated  as  single 
parcels,  the  company  can  only  charge  for  the  same  as  tonnage  goods, 
according  to  their  weight,  under  the  164th  section  of  their  act  of  5  & 
6  W.  4,  c.  cvii.,  which  authorises  a  charge  by  them  of  so  much  per  ton 
per  mile. 

The  question  for  the  opinion  of  the  court  was, — ^first,  whether  the 
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company  can  charge  snch  parcels  at  the  parcel-rate  published  in  pnrsn* 
ance  of  the  ITlst  section  of  the  said  act,  where  such  parcels  contain 
goods  of  the  same  class  according  to  the  classification  of  goods ;  and, 
— secondly,  whether  they  can  charge  the  same  according  to  such  parcel- 
rate,  where  the  same  contain  goods  of  different  classes  in  two  or  more 
packages  of  each  class. 

In  an  appendix  annexed  to  the  case  were  the  following  documents : 
—The  scale-bill  of  the  1st  of  January,  1848 ;  the  scale-bill  of  the  l&th 
of  June,  1848 ;  the  scale-bill  of  the  17th  of  January,  1848 ;  the  addi- 
tional charges  paper  of  the  17th  of  July,  1848 ;  the  declaration  and 
ticking-off  note  filled  up  as  in  the  usual  course  of  business  ;  the  form 
signed  by  the  public  on  delivering  goods ;  and  two  agreements  between 
the  company  and  Sherman,  dated  the  12th  of  June,  1848. 

Peacock  (with  whom  was  Willes),  for  the  plaintiff. — 1.  The  first  ques- 
tion is,  whether  the  plaintiff  is  entitled  *to  recover  back  from  the 
defendants  in  this  action  the  amount  paid  by  him  to  them  of  cer- 
tain charges,  in  addition  to  the  charge  for  the  carriage  of  the  goods, 
for  (<  loading,  unloading,  and  risk  of  stowage,"  under  the  scale-bill  of 
the  15th  of  June,  1848,  and  for  <<  loading,  unloading,  and  covering," 
under  the  scale-bill  of  the  17th  of  July,  1848.  It  is  submitted  that 
the  entire  charge  is  unjustifiable,  and  that  the  plaintiff  is  entitled  to 
recover  back  the  whole.  By  the  1  Vict.  c.  xcii.,  s.  44,  the  company 
are  empowered  to  demand,  receive,  and  recover  a  reasonable  charge  for 
the  loading  and  unloading  or  weighing  any  articles,  matters,  or  things 
which  they  may  be  required  to  load,  unload,  or  weigh.  That  is  the  only 
enactment  under  which  this  charge  is  sought  to  be  justified.  In  Curling 
V,  Long,  1  Bos.  &  Pull.  684,  it  is  laid  down  that  all  expenses  of  loading 
and  unloading  a  ship  are  included  in  the  freight.  So  here,  the  loading, 
unloading,  and  weighing  is  included  in  the  tonnage-rate  authorized  to 
be  charged  by  the  acts  of  parliament.  The  weighing  of  the  goods  is 
not  for  the  benefit  of  the  party  requiring  the  goods  to  be  carried.  The 
material  clauses  of  the  company's  act  of  incorporation,  5  &  6  W.  4,  c. 
cvii.,  are  the  164th,  166th,  167th,  and  171st.  The  164th  prescribes 
the  rates  of  tonnage  to  be  taken  by  the  company  for  the  use  of  the 
railway.  The  166th  empowers  the  company  to  provide  locomotive  or 
stationary  engines  or  other  power  for  the  drawing  or  propelling  of  any 
articles,  matters,  or  things,  Ac,  upon  the  railway,  and  to  receive,  de- 
mand, and  recover  such  sums  of  money  for  the  use  of  such  engines  or 
other  power  as  the  company  shall  think  proper,  in  addition  to  the  seve- 
ral other  rates,  tolls,  or  sums  by  that  act  authorized  to  be  taken.  The 
167th  section  enables  the  company,  if  they  shall  think  proper,  to  become 
*5691  ^^^'^^^^  ^^  passengers,  goods,  &c.,  and  to  *make  such  reasona- 
^  ble  charges  for  such  conveyance  as  they  may  from  time  to  time 
determine  upon,  in  addition  to  the  several  rates  or  tolls  by  that  act 
authorized  to  be  taken.    And  the  171st  section  relates  to  the  charge 
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to  be  made  for  small  paroels.  [Jebvis,  G.  J. — ^Where  parties  use  their 
own  trucks,  and  ask  the  company  to  load  them,  they  are  entitled  to 
charge  for  so  doing.  Maulb,  J. — The  44th  section  of  the  1  &  2  Vict, 
c.  xcii.,  applies  to  cases  where  the  company  are  required  to  load  and 
unload,  as  in  the  case  of  coals,  unconnected  with  carrying.  It  may  be 
that  the  customer  may  wish  the  company  to  load  and  unload,  or  to 
weigh  and  warehouse  the  goods :  for  that,  the  company  are  empowered 
to  make  an  extra  charge ;  but  the  rate  for  carriage  includes  the  taking 
the  goods  into  the  hands  of  the  company,  and  loading  them  on,  and 
unloading  them,  from,  the  trucks.] 

2.  The  second  head  of  claim  relates  to  the  allowance  of  10  per  cent. 
formerly  made  to  the  plaintiff  and  other  carriers,  but  now  discontinued. 
This  allowance  was  made  by  way  of  compensation  for  the  classification 
and  weighing  the  goods  and  filling  up  the  ticking-off  note, — a  labour 
which  was  imposed  by  the  company  upon  carriers,  but  not  upon  the 
rest  of  the  public,  and  the  imposition  of  which  duty,  the  10  per  cent, 
allowance  being  discontinued,  it  is  submitted,  constitutes  an  inequality 
within  the  175th  section  of  the  6  &  6  W.  4,  c.  cyii.(a)  [Jbrvis,  0. 
J. — The  carrier  weighs  for  his  own  convenience.  Keating. — The  case 
finds  that  <<  the  carriers  would  require,  for  the  purposes  of  their  trade, 
to  know,  and  have  entries  of,  the  particulars  and  weights  of  the  goods 
sent."]  This  falls  within  the  principle  of  the  decision  of  this  court  in 
Parker  v.  The  Great  Western  Bailway  Company,  7  M.  &  G.  253  (E,  G. 
L.  ».  vol.  49),  7  Scott,  N.  B.  885.  [Jbrvis,  C.  J.— The  ground  of 
that  decision,  so  far  as  relates  to  this  question,  was,  that  *the  r4tc7A 
making  an  allowance  to  other  carriers,  which  was  withheld  from  '- 
the  plaintiff,  constituted  an  inequality,']  This,  as  between  the  public 
and  the  carrier,  is  also  inequality.  [Maulb,  J. — ^Assuming  your  argu- 
ment to  be  tenable,  it  does  not  give  rise  to  a  money  demand.  The 
company  might  probably  be  liable  to  an  action  for  refusing  to  carry 
goods  offered  by  the  plaintiff  unless  he  would  do  something  which  the 
act  of  parliament  do  not  warrant  them  in  requiring :  but  that  is  not 
the  sort  of  claim  which  is  the  subject  of  this  reference.]  The  question 
is  not,  whether  money  had  and  received  will  lie,  but  whether  the  plain- 
tiff is  entitled  to  the  10  per  cent.,  or  to  a  <<  reasonable  allowance"  in 
respect  of  the  labour  thus  improperly  cast  upon  him.  The  reference 
is  of  all  matters  in  difference  between  the  parties.  [Talfoubd,  J. — 
<<  fielative  to  the  charges  made  by  the  defendants  upon  the  plaintiff 
and  to  payments  made  by  the  plaintiff  to  the  defendants."  Maxtlb, 
J. — ^The  object  of  the  reference  was,  to  settle  the  accounts  between 
the  parties.]  The  case,  if  insufficiently  stated  in  this  respect,  ought  to 
be  sent  back  to  the  arbitrator ;  otherwise,  the  plaintiff  may  be  barred 
by  this  reference  in  respect  of  any  future  claim.    [Jbrvis,  G.  J. — The 


(a)  Post,  p.  592. 
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opinion  of  the  court  is,  that  tlds  claim  is  not  within  the  terms  of  the 
submission.] 

8.  The  allowance  of  10002.  a  year  to  Sherman  for  the  collection  and 
delivery  of  parcels  in  London,  constitutes  an  inequality  of  charge ; 
for,  the  company  thereby,  in  effect,  undertake  to  carry  for  the  public 
for  less  by  2d.  per  package  than  the  plaintiff  does,  to  whom  no  corre- 
sponding reduction  is  made.  In  Pickford  t;.  The  Grand  Junction  Rail- 
way Company,  10  M.  &  W.  899,t  it  was  held  that  a  charge  of  65«.  per 
ton  made  to  all  persons,  except  A.  and  B.,  who  would  be  ready  them- 
selves to  receive  their  goods  "^at  Camden  Town  station,  was 
unequal,  the  company  having  agreed  with  A.  and  B.  that  they 
should  carry  all  goods  carried  by  the  railway,  from  Camden  Town  to 
London,  and  deduct  10s.  per  ton  out  of  the  65«.  So,  here,  the  effect 
of  the  arrangement  with  Sherman,  is,  that  the  company  carry  and  book 
for  those  whose  goods  he  brings,  for  the  same  price  that  they  charge 
to  the  plaintiff  for  carriage  only.  It  cannot  be  said  that  the  company 
charge  equally,  if  they  carry  for  the  public  to  their  own  doors,  and  for 
Parker  to  the  terminus  only.  [Maule,  J. — The  lOOOZ.  a  year  is  paid 
to  Sherman  out  of  the  general  funds  of  the  company,  in  lieu  of  booking 
fees  which  he  would,  otherwise  have  charged  to  the  public.  The  first- 
class  passengers  might  as  well  claim  a  deduction  from  their  fares  on 
that  account.] 

4.  The  fourth  head  of  claim  relates  to  the  extra  charge  of  50  per 
cent,  upon  "packed  parcels,'*  in  addition  to  their  weight  in  the 
highest  class  in  the  scale*bills.  This  charge  clearly  cannot  be  sus- 
tained ;  for,  the  case  expressly  finds  that  the  company  do  not  claim 
it  from  persons  in  trade,  not  being  carriers:  it  is  therefore  a  vio- 
lation of  the  171st  section  of  the  5  &  6  W.  4,  c.  cvii.  [Mauls,  J. — 
Can  the  company  demand  of  everybody  60  per  cent,  above  the  highest 
charge  for  << packed  parcels?*']  It  is  submitted  that  they  cannot. 
[Maule,  J. — ^It  seems  unreasonable  to  say,  that,  if  a  man  sends  in  one 
parcel  of  goods  belonging  to  A.,  B.,  and  C.,  the  company  shall  be  per- 
mitted to  charge  more  for  the  carriage  than  if  the  whole  were  carried 
for  one  person.  The  real  object  of  the  company,  no  doubt,  was,  to 
overcharge  the  carrier,  in  order  to  absorb  all  the  carrying  business  to 
themselves.  They  had  no  right  to  do  this.  They  are  bound  to  do  the 
same  work,  and  at  the  same  price,  for  carriers,  as  £or  other  people. 
Je&yis,  C.  J. — That  was  decided  in  the  former  case  of  Parker  v.  The 
Great  Western  Railway  Company.] 

^g^oi  *^'  Under  the  scale-bills  issued  by  them,  and  the  171st  sec- 
^  tion  of  the  5  &  6  W.  4,  c.  cvii.,  the  company  were  entitled  to 
charge  the  plaintiff  <<  tonnage-rate"  only,  upon  the  aggregate  weight  of 
all  packages  of  less  than  the  weights  limited  by  the  scale-bills  respec- 
tively, containing  one  elaB9  of  goods,  though  of  different  hinds  or  descrip- 
tions, whether  such  packages  were  intended  for  the  same  ultimate  con- 
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eignee,  or  for  Beveral.  The  charge  made  in  this  respect  is  clearly  in 
violation  of  the  proviso  in  the  171st  section  of  the  5  &  6  W.  4,  c.  cyii., 
that  the  power  to  fix  the  charge  for  small  packages  »  shall  not  extend 
to  articles,  matters,  or  things  sent  in  large  aggregate  quantities^  although 
made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee, 
meal,  and  the  like,  but  only  to  single  parcels^  unconnected  with  parcels 
of  a  like  nature,  which  may  be  sent  upon  the  railway  at  the  same  time," 
as  well  as  of  the  50th  section  of  the  7  &  8  Vict.  c.  iii. :  and  the  fact  of 
the  person  employing  the  company  to  carry  the  goods  being  the  ultimate 
consignee  or  not,  does  not  constitute  such  a  difference  of  circumstances 
as  to  warrant  a  difference  of  charge,  under  the  last-mentioned  clause. 
[Jebvis,  0.  J. — This  is  the  same  point  that  we  decided  the  other 
day  in  Edwards  v.  The  Great  Western  Railway  Company,  post,  p. 
588.] 

6.  The  sixth  head  of  claim  arises  upon  the  scale-bill  which  was  in 
force  from  the  1st  of  January  till  the  15th  of  June,  1848.  The  goods 
mentioned  under  this  head  being  all  of  one  class,  though  intended  for 
different  consignees,  ought  to  have  been  charged  at  the  tonnage  and  not 
the  parcels-rate,  and  without  the  additional  2(2.  per  package  imposed 
upon  <c  miscellaneous  goods." 

7.  The  164th  section  of  the  6  &  6  W.  4,  c.  cvii.,  enables  the  company 
to  demand  and  receive  for  the  tonnage  of  all  articles,  matters,  or  things 
which  shall  be  conveyed  *upon  or  along  their  railway,  any  rates  r+^prq 
or  tolls  not  exceeding  certain  specified  rates,  of  which  the  highest  •• 
was  Sd.  per  ton  per  mile.  The  166th  section  empowers  them  to  provide 
locomotive  engines  or  other  power  for  the  propelling  of  goods,  4;c.,  along 
the  railway,  and  to  take  "for  the  use  of  such  engines  or  power"  such 
sums  as  they  shall  think  proper,  in  addition  to  the  several  other  rates, 
tolls,  or  sums  by  that  act  authorized  to  be  taken.  The  167th  section 
enables  them  to  use  and  employ  locomotive  engines  or  other  moving 
power,  and  in  carriages  or  wagons  drawn  or  propelled  thereby  to  con- 
vey upon  and  along  the  railway,  passengers,  goods,  Ac,  «  and  to  make 
such  reasonable  charges  for  such  conveyance  as  they  may  from  time  to 
time  determine  upon,  in  addition  to  the  several  rates  or  tolls  by  that 
act  authorized  to  be  taken,"  The  50th  section  of  the  7  &  8  Vict.  c.  iii., 
in  its  enacting  part  merely  follows  out  the  167th  section  of  the  former 
act :  it  enacts  that  « it  shall  be  lawful  for  the  company,  whenever  they 
shall  act  as  carriers,  or  shall  provide  locomotive  or  steam  power  or 
carriages  for  the  conveyances  of  passengers,  goods,  &c.,  to  charge  for 
such  locomotive  or  steam  power  and  carriages  such  sum  (not  exceeding 
the  sums,  if  any,  limited  by  the  recited  acts,  or  any  of  them),  and  that 
cither  per  ton  or  per  mile,  or  by  fixed  charges,  as  they  shall  think 
expedient."  The  question  is,  whether  the  company  may  charge  more 
than  a  reasonable  sum  for  providing  carriages  and  locomotive  power, 
in  addition  to  the  full  amount  of  toll.     [Jbrvis,  C.  J. — The  construction 
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put  upon  8.  50,  by  the  arbitrator,  is,  that  the  company  are  entitled 
under  that  section  to  charge  for  locomotive  or  steam  power  and  for 
carriages  such  a  sum  as  they  think  expedient,  in  addition  to  the  tonnage 
which  they  are  authorized  by  the  5  &  6  W.  4,  c.  cvii.  s.  164,  to  charge.] 
The  conrt  is  not  bound  by  the  arbitrator's  construction  of  the  act  of 
parliament.  [Maulb,  J. — Section  60  of  the  7  &  8  Vict.  c.  iii.,  may  be 
4<^7dl  B*^^^^  ^7  considering  *it  as  not  intended  to  repeal  s.  167  of  the 
-'  former  act,  but  to  enable  the  company  to  adopt  a  different  mode 
of  ascertaining  the  charges  they  are  to  make.  They  must  charge  a 
reoMtmable  sum  for  the  use  of  the  locomotive  power  and  carriages ;  and, 
instead  of  charging  at  per  ton  per  mile,  as  under  the  former  act,  s.  60 
enables  them  to  adopt  any  of  the  other  modes  of  ascertaining  the  charge 
therein  pointed  out.  It  is  an  enabling  clause,  empowering  the  company 
to  do  something  in  addition  to  what  they  could  do  before.  The  question 
is,  whether  they  have  complied  with  the  condition,  that  the  charge  shall 
be  reasonable.  It  seems  to  me  that  the  proper  answer  to  the  questions 
proposed  to  us  by  the  arbitrator  upon  this  head,  will  be,  that  the  com* 
pany  are  entitled  to  take  the  additional  60  or  100  per  cent.,  provided 
they  do  not  exceed  a  reasonable  sum,  for  amveyancej  in  addition  to  the 
charges  for  the  use  of  locomotive  power  and  carriages.] 

8.  The  last  question  is,  whether,  where  the  carrier  has  collected  from 
sereral  original  consignors  several  parcels  which  are  intended  for  several 
ultimate  consignees,  the  whole  of  which  together  do  not  in  weight  exceed 
the  dividing  point  between  parcel  and  tonnage-rates  according  to  the 
scale-bill,  and  do  not  amount  to  6001bs.  in  weight,  the  company  are 
entitled  under  the  5  &  6  W.  4,  c.  cvii.,  s.  171,  to  charge  each  of  such 
parcels  separately,  or  the  whole  of  such  parcels  together,  as  parcels,  or 
a  parcel,  or  otherwise  than  according  to  the  tonnage-rate.  It  is  sub- 
mitted that  they  are  not,  that  the  case  falls  expressly  within  the  proviso 
of  B.  171,  and  that  goods  so  circumstanced  must  be  charged  according 
to  the  tonnage-rate.  [Jervis,  C.  J. — May  not  the  company  charge 
the  whole  as  one  pareely  if  under  5001bs.  weight  ?  Maule,  J. — The 
company  clearly  are  not  in  such  a  case  limited  to  the  tonnage-rate. 
They  could  not  charge  for  the  goods  as  several  parcels ;  but  they  were 
entitled  to  charge  the  whole  as  one  parcel.] 

*5751  *^'^^i^  (with  whom  were  Channelly  Serjt.,  HogginSy  and 
^  Onpp9)y  for  the  defendants. — 1.  As  to  the  first  head  of  claim, 
Keating  admitted  that  he  could  find  nothing  in  either  of  the  acts  of 
parliament  to  justify  him  in  thinking  he  could  induce  the  court  to  alter 
the  opinion  they  had  already  expressed :  and  he  further  stated  that  the 
charge  for  loading,  unloading,  &c.,  had  been  discontinued  by  the  com- 
pany. 2,  3.  As  to  the  second  and  third  heads  of  claim,  the  opinion 
of  the  court  being  already  intimated  in  favour  of  the  defendants,  nothing 
was  said. 

4.  It  may  be  conceded  that  the  company  are  not  justified  in  making 
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inequal  charges.  But  the  arbitrator  here  has  not  found  that  they  have 
done  80 :  all  he  finds,  is,  that  thej  have  not  been  so  astute  to  detect 
« packed  parcels/'  in  the  case  of  ordinary  persons,  as  they  have  in  the 
case  of  carriers.  It  is  difBcult  to  see  how  money  had  and  received  will 
lie  for  that.  The  arbitrator  does  not  find  that  the  company  bound 
thBmselves  to,  or  sanctioned,  a  different  rate  of  charge.  In  Parker  v. 
The  Oreat  Western  Railway  Company,  in  1844,  it  appeared  that  the 
company  did  bind  themselves  to  the  inequality.  The  question  here  is, 
whether  a  mere  inequality  of  application  of  the  scale-bill  charge,  gives 
the  plaintiff  a  right  to  complain.  [Maule,  J. — The  scale-biU  is  not 
required  by  the  act  of  parliament.  Everything  else  being  the  same,-— 
suppose  the  company  have  taken  from  carriers  50  per  cent,  more  than 
they  have  claimed  from  other  persons ;  would  not  that  give  a  cause  of 
action  against  the  company  ?J  If  the  fact  had  been  established  before 
him,  the  arbitrator  would  have  found  the  fact  of  inequality.  [Maulb, 
J. — He  has  found  it  in  substance.  Williams,  J. — <<  No  reduction  or 
advance  in  the  said  rates  and  tolls  shall,  either  directly  or  indirectlyi 
be  made  partially  or  in  favour  of  or  against  any  particular  person  or 
company :"  6  &  6  W.  4,  c.  cvii.,  s.  175.  Surely  this  is  an  indirect 
deduction  in  favour  of  the  public,  to  the  exclusion  of  ^carriers.  r«^i^^ 
Jbrvis,  C.  J. — The  company  require  information  from  carriers  *- 
which  they  do  not  require  from  the  public.  This  clearly  is  an  over- 
eharge.] 

5.  The  fifth  head  of  claim  divides  itself  into  two  periods, — ^the  one 
ending  with  the  15th  of  June,  1848, — the  other  commencing  on  that 
day.  No  objection  arises  here  upon  the  score  of  inequality,  as  between 
the  public  and  carriers.  The  question  is,  whether,  when  a  carrier 
brings  several  parcels  consisting  each  of  goods  of  different  kinds,  though 
of  the  same  class,  the  company  are  not  justified  in  charging  them  as 
separate  parcels.  It  is  submitted  that  they  are.  Down  to  the  15th 
of  June,  1848,  the  question  arises  upon  the  first  scale-bill ;  and,  as  to 
that,  inasmuch  as  that  scale-bill  deals  with  ^^kind"  and  <<  class'*  as 
synonymous,  it  must  be  admitted  that  the  case  is  disposed  of  by  the 
opinion  expressed  by  the  court  upon  the  argument  of  Edwards  t;.  The 
Great  Western  Railway  Company,  post,  p.  588.  But  all  subsequent  to 
the  15th  of  June,  1848,  rests  upon  the  171st  section  of  the  5  &  6  W. 
4,  c.  cvii.,  irrespectively  of  the  scale-bill.  That  section, — which  enacts, 
<(  that  it  shall  be  lawful  for  the  company  from  time  to  time  to  make 
Buch  orders  for  fixing,  and  by  such  orders  to  fix,  the  sum  to  be  charged 
by  the  company  in  respect  of  small  parcels  (not  exceeding  5001b8. 
weight  each),  as  shall  to  them  seem  proper," — ogives  the  company  power  to 
make  a  differential  charge  in  respect  of  small  parcels,  that  is,  parcels  not 
exceeding  5001bs.  weight.  Since  the  15th  of  June,  1848,  the  company 
have  made  1  cwt.  the  dividing  line  between  the  parcel  and  the  tonnage- 
rate.     The  question  is,  whether  or  not  the  company  had  power  to  charge 
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these  as  separate  parcels,  either  to  the  public  or  to  carriers.  It  is  con* 
tended  on  the  part  of  the  plaintiff  that  thej  had  not,  because  they 
*^771  ^^^^  brought  at  one  time,  in  one  *wagon-load.  That,  howeyer, 
-'  clearly  makes  no  difference.  A  farther  reason  giTen,  is,  that 
they  are  of  the  same  claw.  The  question,  therefore,  to  be  decided,  is, 
whether  the  circumstance  of  their  consisting  of  goods  which  are  enu- 
merated in  the  same  class  in  the  scale-bill,  brings  them  vithin  the  pro- 
viso in  8.  171, — <(  that  the  provision  thereinbefore  contained  shall  not 
extend  to  articles,  matters,  or  things  sent  in  large  aggregate  quatUiUeSf 
although  made  up  of  separate  and  distinct  parcels,  such  as,  bags  of 
sugar,  coffee,  meal,  and  the  like,  but  only  to  single  parcels  rmeonneeted 
ipith  parceh  of  a  like  nature^  which  may  be  sent  upon  the  railway  at 
the  same  time."  The  object  of  the  legislature  is  manifest :  if  five  tons 
of  flour  be  sent  in  fifty  bags,  each  bag  shall  not  be  charged  as  a  separate 
parcel,  but  the  whole  shall  be  charged  as  an  aggregate  quantity.  [Jeb- 
VIS,  C.  J. — ^For  the  period  to  which  the  first  scale-bill  applies,  our 
decision  must  be  adverse  to  the  defendants ;  but,  as  to  the  subsequent 
period,  as  at  present  advised,  it  will  be  in  their  favour.] 

6.  The  sixth  head  of  claim,  which  arises  upon  the  scale-bill  in  force 
until  the  15th  of  June,  1848,  must,  of  course,  follow  the  fate  of  that  part 
of  the  fifth  head  which  relates  to  the  same  period  of  time. 

7.  The  answer,  to  the  question  intended  to  be  raised,  upon  the  seventh 
head  of  claim,  is  of  no  practical  importance  to  the  company.  The  arbi* 
trator  finds  that  the  goods  to  which  it  relates  are  of  the  class  for  the  ton* 
nage  of  which  the  company  are  authorized  by  the  5  &  6  W.  4,  c.  cvii.,  s. 
164,  to  charge  at  the  rate  of  8d.  per  ton  per  mile,  and,  in  addition 
thereto,  to  charge,  under  the  7  &  8  Vict.  c.  iii.,  s.  50,  for  locomotive  or 
steam  power,  and  for  carriages,  such  a  sum  as  they  think  expedient. 
He  further  finds  that  the  charges  on  the  scale-bills  include  both  the  car- 
riage or  tonnage  of  the  goods,  and  the  locomotive  or  steam  power  and 
use  of  carriages :  but  that  no  specific  portion  of  the  charges  contained 
if.f-rjQ-y  in  the  scale-bills   is  ^appropriated  to  either  of  such  modes  of 

^  charge,  the  whole  charge  being  imposed  and  paid  as  the  consi' 
deration  for  the  performance  by  the  company  of  the  entire  of  those  sei^ 
vices ;  and  that,  the  charge,  with  the  additional  50  or  100  per  cent., 
exceeded  8<2.  per  ton  per  mile.  The  answer  to  the  first  question  pro- 
posed by  the  arbitrator,  should,  it  is  submitted,  be  given  in  the  affirma- 
tive. [Maule,  J. — ^Provided  the  company  do  not  exact  an  unreasonable 
sum  for  conveyance,  under  the  5  &  6  W.  4,  c.  cvii.,  s.  167.]  The  arbi- 
trator has  not  found  the  charge  to  be  unreasonable.  [Maule,  J. — ^Are 
we  therefore  to  assume  it  reasonable  ?]  It  is  for  the  plaintiff  to  make 
out  his  case.  [Maule,  J. — Consistently  with  the  finding,  it  may  have 
'been  either  the  one  or  the  other.  The  answer  may  be  in  the  dtema- 
tive :  the  company  are  entitled,  provided  the  sum  be  reasonable.] 

[The  arbitrator  was  afterwards  asked,  and  he  stated  that  he  did  not 
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consider  that  he  had  any  evidence  before  him  to  determine  whether  this 
diarge  was  reasonable  or  otherwise,  and  therefore  he  left  it  open.] 

8.  The  questions  presented  under  the  eighth  head  of  claim,  must  be 
determined  in  favour  of  the  defendants.  The  classification  is  not  the 
criterion,  but  the  circumstance  of  the  goods  being  of  the  same  kind,  such 
as,  bags  of  sugar,  &c.  The  plaintiff  contends  that  the  bringing  them 
together  in  one  lot  entitles  the  carrier  to  insist  upon  their  being  charged 
according  to  the  tonnage-rate,  instead  of  as  separate  parcels  or  a  parcel. 
[Maitlb,  J. — That  is  preposterous.  In  that  case,  he  might  divide  a 
pound  into  sixteen  ounce  parcels,  and  claim  to  pay  tonnage-rate.  If 
the  carrier  delivers  to  the  company  a  number  of  goods  in  separate 
'  parcels,  they  may  be  charged  as  separate  parcels,  unless  prevented  by 
the  operation  of  the  5  &  6  W.  4,  c.  cvii.,  s.  171,  or  the  contract  in  the 
scale-bill.  The  circumstance  of  the  goods  going  to  different  consignees 
makes  no  difference  in  '''favour  of  the  company :  so,  on  the  other  r^cri^q 
band,  the  circumstance  of  their  being  brought  together  at  the  '- 
same  time,  makes  no  difference  against  the  company.] 

Peacoeky  in  reply. — ^AU  the  questions  are  disposed  of,  except  those 
arising  upon  the  fifth  and  eighth  heads  of  claim.  [Jsrvis,  C.  J. — 
Upon  the  fifth,  so  far  as  regards  the  period  when  the  first  scale-bill 
was  in  force,  viz.,  down  to  the  15th  of  June,  1848,  Mr.  Keating  agrees 
that  our  decision  must  be  against  the  company.]  The  company  had 
no  right  to  make  the  distinction  they  assumed  to  make,  between  goods 
of  different  kinds,  but  of  one  class,  when  brought  to  them  by  a  carrier 
«nd  when  brought  by  one  of  the  public.  The  former  decision  of  this 
court  in  Parker  v.  The  Ghreat  Western  Railway  Company  shows  that 
the  company  are  bound  to  treat  all  alike.  [Jfiftvis,  C.  J. — ^Where  one 
person  is  the  consignee  of  several  parcels,  the  company  waive  their 
right  to  charge  them  separately.  It  is  not  found,  as  it  is  in  the  packed 
parcels  case,  that  a  different  rule  is  adopted  towards  carriers  from  that 
which  is  adopted  towards  the  public]  It  is  not  expressly  so  found ; 
but  the  statement  of  the  arbitrator  leaves  no  reasonable  ground  for 
doubt  that  the  company  do  not  in  this  respect  deal  equally  between 
carriers  and  the  public.  [Jjbbvis,  0.  J. — When  the  facts  are  carefully 
looked  at,  I  think  this  does  appear  to  have  been  an  unequal  mode  of 
charging.  The  fact  of  the  goods  being  consigned  to  different  persons, 
does  not  vary  «Uhe  circumstances,"  within  the  meaning  of  the  7  &  8 
Yict.  c.  iii.,  8.  50.  Williams,  J. — The  company  might,  I  think,  have 
charged  all  as  parcels ;  but,  as  they  have  thought  fit  to  charge  tonnage- 
rate  to  the  public,  they  had  no  right  to  charge  otherwise  to  carriers. 
Maulb,  J. — ^It  may  be  that  the  higher  charge  is  sustainable.  But  the 
company  have  clearly  adopted  an  unequal  mode  of  charge.  Talfourd, 
J. — The  company  have  nothing  to  do  with  the  directions  *on  the  r^tcQA 
parcels.]  As  to  the  last  head  of  claim, — ^it  is  not  denied,  that,  ^ 
where  several  parcels  are  delivered  together,  and  do  not  altogether 
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exceed  5001bs.  weight,  the  whole  may  be  charged  as  a  parcel,  or  tiwt 
parcels  consisting  of  goods  of  different  classes  may  be  charged  as  sepa- 
rate parcels :  hat  it  is  submitted,  that  parcels  coi^taining  goods  of  one 
class,  being  <«  parcels  of  a  like  natnre"  within  the  meaning  of  the  5  &  6 
W.  4,  c.  cTii.,  s.  171,  cannot  be  charged  separately.  [Jekyib,  C.  J. — 
The  goods  are  not  classified  for  the  pwrpose  of  parcel  or  no  parcel,  bat 
for  a  totally  difierent  purpose.] 

Jbrvis,  C.  J. — The  coort  having,  in  the  coarse  of  the  discassion  of 
this  case,  intimated  an  opinion  as  each  head  of  claim  was  brought  under 
its  notice,  and  the  matters  in  dispute  being  narrowed  by  the  admisaiona 
of  counsel,  there  remains  but  little  to  be  added. 

1.  The  first  claim  of  the  plaintiff,  is,  to  recover  back  from  the  de- 
fendants the  amount  paid  by  him  to  them  of  certain  charges,  in  addition 
to  their  carriage  rates,  made  by  the  defendants,  from  the  16th  of  June, 
1848,  to  the  17th  of  July,  1848,  for  «<  loading,  unloading,  and  risk  of 
stowage,"  and,  from  the  17th  of  July,  1848,  to  the  1st  of  May,  1851 
(when  the  scale-bill  was  again  altered),  for  'loading,  unloading,  and 
covering"  of  goods.  The  44th  section  of  the  1  Vict.  c.  xcii.,  empowers 
the  company  from  time  to  time  to  demand,  receive,  and  recover  a  reason* 
able  charge  for  the  loading  and  anloading  or  weighing  any  artides, 
matters,  or  things  which  they  may  be  required  to  load,  unload,  or 
weigh.  With  reference  to  this  charge,  the  plaintiff  insists,  that,  inas- 
much as  his  men  assisted  the  company,  and  as  the  charge  for  carrying 
included  loading  and  unloading,  and  he  did  not  require  them  to  load, 
unload,  or  weigh,  the  company  were  in  effect  charging  less  to  the  public 
than  they  charged  to  him.     We  thought,  and  still  think,  that  the  com^ 

pany  were  ^authorized,  under  that  section,  to  make  an  additional 
charge  for  loading  and  unloading  only  when  that  kind  of  work 
was  done  by  them,  not  as  carriers,  but  for  other  people  carrying  on 
their  own  account;  but  that,  when  they  act  as  carriers  themselves^ 
the  charge  for  <<  carrying,"  includes  «<  loading,  unloading,  and  weigh- 
ing." I  apprehend,  therefore,  that,  as  the  company  were  not  required 
by  the  plaintiff  to  load,  unload,  or  weigh,  this  claim  ought  to  be  allowed. 

2.  Under  the  second  head,  the  plaintiff  claims  an  allowance  of  10  per 
cent,  on  the  moneys  paid  by  him  to  the  company  for  carriage,  in  respect 
of  the  performance  by  him  of  certain  matters  which  the  company 
required  to  be  done  by  him  and  other  carriers,  and  not  by  the  rest  of 
the  public, — the  allowance  being  one  which  was  formerly  made  by  the 
company,  but  had  been  discontinued.  The  short  answer  to  this  claim, 
is,  that  it  is  not  one  in  respect  of  which  an  action  for  money  had  and 
received  can  be  maintained,  whatever  other  remedy  the  plaintiff  mi^ 
have  against  the  company. 

S.  The  third  head  of  claim  arises  out  of  the  allowance  by  the  com- 
pany to  Mr.  Sherman,  of  10002.  a  year  for  collecting  and  delivering 
parcels  for  them  in  London.     It  is  insisted,  for  the  plaintiff,  that  the 
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company  are  bound  to  make  their  charges  eqtial  to  all  the  world; 
and  that,  inasmuch  as  they  make  the  allowance  of  10002.  a  year  to 
Mr.  Sherman,  in  consideration  of  his  giving  up  the  charge  of  2d,  for 
booking,  which  is  taken  by  the  plaintiff  and  all  other  carriers,  that 
constitutes  an  inequality  of  charge,  as  between  the  plaintiff  and  other 
carriers,  and  Sherman.  That  argument  receired  its  answer  at  once : 
the  allowance  of  lOOOZ.  a  year  to  Sherman  out  of  the  general  funds  of 
the  company  for  services  rendered  by  him  for  the  company,  does  not 
constitute  an  inequality  of  charge,  of  which  the  plaintiff  has  any  right 
to  complain. 

*4.  The  fourth  head  of  claim  relates  to  « packed  parcels."  r^eroo 
This  charge, — of  50  per  cent,  in  addition  to  their  weight  in  the  '- 
highest,  or  fourth  class,  in  the  scale-bills  of  the  1st  and  17th  of  January, 
1848,  and  the  fifth  class  in  the  scale-bill  of  the  15th  of  June,  1848,— 
is,  on  the  part  of  the  defendants,  admitted  to  be  untenable.  It  is  a 
charge  which  is  not  made  upon  the  public :  and,  if  so,  it  is  conceded 
that  the  plaintiff  is  entitled  to  recover  in  respect  of  it.  The  175th 
section  of  the  5  &  6  W.  4,  c.  cvii.,  as  well  as  the  50th  section  of  the  7 
k  8  Vict.  c.  ill.,  expressly  provide  that  the  charges  shall  be  imposed 
equally  upon  all  persons  using  the  railway :  and  it  is  admitted  that 
this  additional  charge  for  « packed  parcels"  is  imposed  upon  carriers 
only,  and  not  upon. other  persons  using  the  railway.  Under  this  head 
of  claim,  therefore,  we  hold  that  the  plaintiff  is  entitled  to  recover  the 
overcharge. 

5.  The  fifth  head  of  claim  depends  upon  the  construction,  partly  of  the 
scale-bills,  and  partly  of  the  171st  section  of  the  5  &  6  W.  4,  c.  cvii. 
It  is  admitted  that  the  question  is  concluded  by  the  intimation  thrown 
out  by  the  court  the  other  day  during  the  argument  of  Edwards  v.  The 
Qreat  Western  Railway  Company,  vide  post,  p.  588,  so  far  as  concerns 
the  scale-bill  in  force  down  to  the  15th  of  June,  1848,  and  that  to  that 
extent  the  plaintiff  is  entitled  to  recover ;  because,  whether  the  company 
would  be  justified  or  not  in  charging  the  articles  in  question  as  parcels, 
if  they  profess  by  their  scale-bill  to  carry  at  particular  rates  or  in  a  parti- 
cular manner  for  the  public,  they  are  bound  to  place  the  carrier  upon  the 
same  footing.  The  question  subsequently  to  the  15th  of  June,  1848, 
depends  upon  the  17l8t  section  of  the  statute,  irrespectively  of  the  scale- 
bill.  That  section  enacts  « that  it  shall  be  lawful  for  the  company  from 
time  to  time  to  make  such  orders  for  fixing,  and  by  such  orders  to  fix, 
*the  sum  to  be  charged  by  them  in  respect  of  small  parcels  (not  r^cf  oq 
exceeding  5001bs.  each)  as  to  them  shall  seem  proper :  provided  '- 
always  that  the  provision  thereinbefore  contained  shall  not  extend  to 
articles,  matters,  or  things  sent  in  large  aggregate  quantities,  although 
made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee, 
meal,  and  the  like,  but  only  to  single  parcels  unconnected  with  parcels 
of  a  like  nature  which  may  be  sent  upon  the  railway  at  the  same  time." 
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On  the  part  of  the  company  it  was  insisted  that  they  were  justified  in 
making  the  charge  here  complained  of,  because,  in  order  to  entitle  the 
plaintiff  to  avail  himself  of  the  above  proviso,  the  articles  must  be  of  the 
same  kind  and  in  parcels  of  the  like  nature.  On  the  other  hand,  it  is 
submitted,  that,  assuming  that  to  be  so,  the  company  do  not  apply  that 
principle  of  construction  equally  to  all ;  but  that,  in  applying  it,  they 
look  to  the  ultimate  consignee  of  the  goods;  and,  where  one  carrier 
sends  a  number  of  packages  to  one  ultimate  consignee,  the  charge  is 
made  in  the  aggregate ;  but  that^  whero  another  carrier,  or  the  same, 
sends  goods  of  a  similar  kind,  addressed  to  different  ultimate  consignees, 
they  are  charged  as  separate  parcels,  and  not  in  the  aggregate.  And  it 
is  suggested  that  this  mode  of  charging  is  unequal,  and  in  violation  of 
the  50th  section  of  the  statute  in  force  at  the  time  to  which  the  charge 
relates,  viz.,  the  7  &  8  Vict.  c.  iii.,  which  provides  that,  in  whatever  way 
the  charges  thereby  authorized  are  made,  ^'they  shall  be  made  eqtuUljf 
to  all  passengers,  and  to  all  persons,  in  respect  of  all  animals,  and  of  all 
goods,  wares,  merchandise,  articles,  matters,  and  things  of  a  like  deterip* 
tion  and  quality^  and  conveyed  in  or  propelled  by  a  like  carriage  or 
engine  passing  only  over  the  same  portion  of,  and  over  the  same  distance 
along,  the  railway,  and  under  the  like  circumetances  ;  and  that  no  reduc- 
tion or  advance  in  any  of  such  charges  shall  be  made  partially,  either 
ifLKQA'\  directly  or  indirectly,  in  favour  of  or  against  any  ^particular 
^  company  or  person."  These  goods,  it  is  said,  are  of  the  like 
description  and  quality,  and  conveyed  in  and  propeUed  by  a  like  carriage 
and  engine,  and  under  the  like  cireumetaneea ;  for,  that  the  fact  of  the 
person  employing  the  company  to  carry  the  goods  being  the  ultimate 
consignee  or  not,  does  not  give  rise  to  a  difference  of  cireufMtance$  to 
justify  an  inequality  of  charge.  To  the  extent  of  the  difference  between 
what  the  company  would  charge  for  the  goods  when  directed  to  one  or  to 
different  ultimate  consignees,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  the  overcharge  in  this  action  for  money  had  and  received. 
We  need  not  enter  upon  the  general  question,  whether  he  is  entitled  to 
recover  the  whole,  that  not  being  now  suggested  as  a  matter  for  our 
decision. 

6.  The  sixth  head  of  claim  arises  upon  the  charge  for  the  carriage 
of  packages  of  meat,  which  being  all  of  one  kind,  should  have  been 
charged  in  the  fourth  or  the  fifth  class  under  the  respective  scale-bills, 
and  not  in  the  miscellaneous  class,  and  therefore  the  company  were 
not  entitled  to  make  the  charge  of  2d.  per  package. 

7.  The  seventh  head  of  claim  gives  rise  to  considerable  difficulty) 
not  so  much  with  reference  to  the  construction  of  the  act  of  parliament, 
as  with  reference  to  the  question  presented  to  us  by  the  arbitrator. 
Whatever  difficulty  there  might  be  in  arriving  at  a  conclusion  as 
to  the  proper  construction  of  the  50th  section  of  the  7  &  8  Vict.  c. 
iii.,  that  now  becomes  unimportant;  for,  the  arbitrator  has  put  his 
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own  construction  upon  it, — ^holding  that  the  company  are  entitled 
under  that  section,  in  addition  to  the  rate  of  8df.  per  ton  per  mile  which 
ihej  are  authorized  to  charge  bj  the  5  &  6  W.  4,  c.  cvii.,  b.  164,  to 
charge  for  locomotive  or  steam  power,  and  for  carriages,  such  a  sum 
as  thej  think  expedient :  and  he  asks  us, — ^first,  whether  the  company 
are  entitled  to  charge  and  take  the  additional  sums  of  50  per  cent,  and 
♦100  per  cent,  respectively  on  certain  specified  articles  which  r^itcor 
are  to  be  charged  according  to  the  fourth  class  in  the  scale-bills,  ^ 
— and,  if  not,  secondly,  whether  they  are  entitled  to  charge  and  take  so 
much  of  the  original  charge,  and  the  50  per  cent,  or  100  per  cent,  addi- 
tional, as  exceeds  the  8(2.  per  ton  per  mile  and  a  reasonable  amount  for 
the  use  of  locomotive  or  steam  power  and  carriages.  The  question 
arises  thus, — ^the  164th  and  165th  sections  of  the  5  &;  6  W.  4,  c.  cvii., 
empower  the  company  to  receive  certain  rates  of  tonnage  in  respect  of 
goods,  and  certain  tolls  in  respect  of  passengers  or  cattle  carried  upon 
or  along  the  railway.  The  166th  section  empowers  them  <<  to  provide 
locomotive  or  stationary  engines  or  other  power  for  the  drawing  or  pro- 
pelling of  any  articles,  matters,  or  things,  persons,  cattle,  or  animals 
upon  the  said  railway,  &c.,  and  to  receive,  demand,  and  recover  such 
sums  of  money  for  the  use  of  such  engines  or  other  power  as  the  said 
company  shall  think  proper,  in  addition  to  the  several  other  rates,  tolls, 
or  sums  by  this  act  authorized  to  be  taken."  And  the  167th  section 
authorizes  them,  <<  if  they  shall  think  proper,  to  use  and  employ  loco- 
motive engines  or  other  moving  power,  and  in  carriages  or  wagons 
drawn  or  propelled  thereby  to  convey  upon  the  said  railway,  fcc,  all 
such  passengers,  cattle,  and  other  animals,  goods,  wares,  and  merchan- 
dise, articles,  matters,  and  things,  as  shall  be  offered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  for  such  conveyance  as 
they  may  from  time  to  time  determine  upon,  in  addition  to  the  several 
rates  or  tolls  by  this  act  authorized  to  be  taken :  provided  always,  that 
it  shall  not  be  lawful  for  the  said  company,  or  for  any  person  using  the 
said  railway  as  carriers,  to  charge  for  the  conveyance  of  any  passenger 
upon  the  said  railway  any  greater  sum  than  8|(2.  per  mile,  including  the 
toll  or  rate  hereinbefore  granted."  Then  comes  the  50th  section  of 
the  7  &  8  Vict.  c.  iii.,  which  ♦enacts  "that  it  shall  be  lawful  for  r*rng 
the  company,  whenever  they  shall  act  as  carriers^  or  shall  provide  *- 
locomotive  or  steam  power  or  carriages  for  the  conveyance  of  passen- 
gers, animals,  goods,  wares,  merchandise,  articles,  matters,  or  things, 
to  charge  for  such  locomotive  or  steam  power  and  carriages,  such  sum, 
not  exceeding  the  sums  (if  any)  limited  by  the  said  recited  acts,  or  any 
of  them,  and  that  either  per  ton  or  per  mile,  or  by  bulk,  measure,  num- 
ber, or  admeasurement,  or  by  fixed  charges,  as  they  shall  think  expe- 
dient:" with  the  proviso  as  to  equality  of  charges  already  adverted  to. 
Without  discussing  the  propriety  of  the  construction  which  the  arbitra- 
tor has  put  upon  that  section,  I  apprehend  it  to  be  perfectly  clear  that 


686  PARKER  v.  GREAT  WESTERN  RAILWAY  CO.    M.  T.  1851. 

the  company  are  not  bound  in  their  charge  specificallj  to  demand  so 
much  per  ton  under  the  164th  section  of  the  5  &  6  W.  4,  c.  cvii.,  and 
80  much  per  mile  for  the  use  of  the  locomotive  power  and  carriages. 
They  are  entitled  to  charge,  as  carriers,  for  the  conveyance  of  the 
goods,  under  s.  167,  a  reasonable  sum  beyond  the  Zd,  per  ton  per  mile. 
Whether  the  sum  charged  in  this  case  was  reasonable  or  otherwise,  is  a 
question  for  the  arbitrator :  if  unreasonable,  the  plaintiff  will  be  entitled 
to  recover  back  the  excess. 

8.  The  eighth  head  of  claim  likewise  raises  a  difficulty,  from  the  form 
in  which  the  questions  are  presented  to  us.  The  plaintiff  contends  that, 
when  he  has  collected  several  parcels  for  conveyance  to  several  ultimate 
consignees,  in  the  whole  not  exceeding  in  weight  the  dividing  point 
between  parcel  and  tonnage-rates  according  to  the  scale-bill,  and  not 
amounting  to  5001bs.  in  weight,  the  company  are  not,  under  the  5  &  6 
W.  4,  c.  cvii.,  s.  171,  or  any  other  enactment,  entitled  to  charge  each 
parcel  separately,  or  otherwise  than  according  to  the  tonnage-rate.  On 
the  other  hand,  the  company  insist  that  the  fact  of  the  several  parcels 
being  brought  together  to  be  carried,  makes  no  difference.  The  17l8t 
ntnon-]  section  enables  the  ^company  to  fix  the  sum  to  be  charged  for 
^  the  conveyance  of  small  parcels, — ^that  is,  parcels  not  exceeding 
5001bs.  weight  each, — ^as  to  them  shall  seem  proper;  with  a  proviso 
that  that  provision  shall  not  extend  to  «<  articles,  matters,  or  things 
sent  in  large  aggregate  quantities^  although  made  up  of  separate  and 
distinct  parcels,  such  as,  bags  of  sugar,  coffee,  meal,  and  the  like,  but 
only  to  single  parcels  unconnected  with  parcels  of  a  like  nature  which 
may  be  sent  upon  the  railway  at  the  same  time."  If  the  parcels  are 
such  that  the  company  are  entitled  to  charge  them  at  the  parcel-rate  to 
the  public,  under  that  section,  the  fact  of  the  contents  being  goods  of 
the  same  «  class"  in  the  scale-bill  for  a  different  purpose,  does  not  dis- 
entitle  the  company  so  to  charge  them. 

I  have  now  gone  through  the  various  heads  of  claim  in  respect  of 
which  our  opinion  was  asked,  and  I  believe  I  have  substantially  stated 
the  opinion  of  the  court  upon  each  of  them,  for  the  guidance  of  the 
arbitrator  in  assessing  the  damages ;  the  case  will,  therefore,  go  back  to 
him,  and  he  will  adjust  the  rights  of  the  parties  in  conformity  therewith. 

Rule  accordingly. 
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•EDWARDS  and  Another,  Assignees  of  RICHARD  PARKER,  p,--- 
a  Bankrupt,  v.  THE  GREAT  WESTERN  RAILWAY  COM-  •-  ^^'^ 
PANY.    Nov.U. 

1.  The  Qreftt  Western  Railway  Com'panj,  by  ita  act  of  incorporation,  5  ft  6  W.  4,  c.  oTii.,  wai 
empowered  to  ebarge  eertaln  rates  and  tolls  for  the  n^e  of  their  railway  and  the  carriage  of 
passengers  and  goods  thereon.  By  a  sabseqnent  act,  2  Vict.  c.  xxvii.,  s.  2i,  it  was  provided 
that  those  rstes  and  tolls  should  be  at  all  times  charged  equally  to  all  persons,  and  after  the 
same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods,  fto.,  of 
a  like  description,  and  oonveyed  or  propelled  by  a  like  carriage  or  engine,  passing  on  the  same 
portion  of  the  line;  and  that  no  redaction  or  advance  should  be  made,  either  directly  or 
indirectly,  in  favour  of  or  against  any  particular  company  or  person  travelling  upon  or  using 
Ihe  same  portion  of  the  railway. 

By  (he  7  ft  8  Vict  e.  iiL,  s.  48,  the  last-mentioned  provision  was  repealed,  and  in  terms  re- 
enacted  by  s.  49;  and  by  s.  50,  it  was  enacted  that  it  should  be  lawful  for  the  company, 
whenever  they  should  act  as  carriers,  or  should  provide  power  or  carriages  for  the  eonvey- 
anco  of  passengers,  goods,  fto.^  to  charge  for  such  power  and  carriages  such  sum  (not  exceed- 
ing certain  limits),  and  that  either  per  ton,  or  per  mile,  or  by  bulk,  measure,  number,  or 
admeasurement,  or  by  fixed  charges,  as  they  should  think  expedient:  provided,  that,  in 
whaterer  way  the  charges  were  made,  they  should  be  made  equally  to  all  passengers,  and  to 
all  persons,  in  respect  of  all  goods,  ftc,  of  a  like  .description  and  quality,  and  conveyed  in  or 
propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same  portion  of,  and  over  the 
same  distance  along,  the  railway,  and  under  the  like  eircunutaucee ;  and  that  no  reducUon 
or  advance  in  any  of  such  charges  should  be  made  partially,  either  directly  or  indirectly,  in 
favour  of  or  against  any  particular  company  or  person : — 

Held,  that  the  fact  of  the  person  sending  the  goods  to  be  conveyed  along  the  railway  being  a 
cttrrier,  did  not  constitute  such  a  dissimilarity  of  circumstances,  as  to  justify  a  difference  of 
charge  as  between  him  and  the  rest  of  the  public. 

2.  By  the  171st  section  of  the  5  ft  6  W.  4,  c  evil.,  the  company  were  authorised  to  fix  the  sum 
to  be  charged  in  respect  of  email  pareelt  (not  exceeding  5001bs.  weight)  as  to  them  should 
Mem  proper :  provided,  that  that  provision  should  not  extend  to  articles,  matters,  or  things 
•eni  in  large  aggregate  quantiiiee,  although  made  up  of  separate  and  distinct  parcels,  saeh 
as,  bags  of  sugar,  coffee,  ftc,  but  only  to  eingle  parcele,  unconnected  with  parcela  of  a  like 
n€Uure,  which  might  be  sent  upon  the  railway  at  the  same  time. 

The  eompany  issued  "scale-bills,"  specifying  in  classes  the  oharges  to  be  made  for  earriage,-— 
each  olass  containing  various  kinds  of  goods ;  and  at  the  end  a  **  miscellaneous  dass,"  com- 
prising goods  "not  being  aggregate  of  one  claee  or  kind,"  for  which  a  higher  tonnage-rate  was 
exacted,  and  also  an  additional  charge  of  2d,  per  package : — 

Held,  that  the  eompany  were  not  justified  in  charging  under  the  "miseellaneous  olass"  goods 
which  were  aggregate  of  several  kinde,  but  all  contained  in  one  elaee. 

8.  Held  also,  that  the  carrier  who  brought  the  goods  to,  and  received  them  firom  the  company 
at  the  end  of  the  journey,  was  to  be  treated  as  the  consignee,  without  reference  to  the  ultimate 
destination  of  the  goods. 

4.  Held  also,  that  the  carrier  was  not  entitled  to  any  allowance  in  respect  of  assistance  in  the 
loading,  unloading,  or  weighing,  given  by  his  men  to  the  company,  Toluntarily,  or  for  the 
eanier's  own  oonvenienoe. 

6.  The  company  being  under  an  agreement  with  one  Kent  to  make  him  an  allowance  of  10  per 
cent  upon  the  sums  paid  by  him  for  carriage  of  goods,  in  consideration  of  services  rendered 
by  him,  and  having  discontinued  that  allowanoe  in  consequence  of  a  former  decision  of  this 
oonrty  Kent  sued  them  for  theia  breach  of  contraet,  and  they  compromised  that  action  and 
pud  him  5002.  to  cancel  the  agreement : — Held,  that  this  did  not  constitute  an  inequali^  of 
charge  as  4)etween  Kent  and  other  carriers. 

6.  The  plaintiff  having,  after  notice  of  action,  served  the  company  with  a  written  demand  of 
interest  under  the  statute  3  ft  4'W.  4,  o.  42,  s.  28:— Held,  that  the  arbitrator,  under  a  sub- 
mission of  "all  matters  in  difference,"  might  award  the  plaintiff  interest,  notwithstanding 
the  notice  of  action  did  not  contain  a  demand  of  interest;  and,  farther,  that^  assuming  a 
BOtioe  of  action  to  have  been  necessary,  the  want  or  insuAciency  of  such  notice  oonld  not 
be  taken  adrantage  of,  sinee  the  6  ft  6  Vict  o.  97,  s.  8,  unless  pleaded  specially. 

This  was  an  action  of  debt.    The  declaration  stated  that  the  defend* 
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ants  were  indebted  to  Parker,  before  he  became  a  bankrupt,  in  10,000Z., 
*f\9Sn  ^^^  money  received  *by  them  for  his  use,  and  for  money  found 
^  due  from  them  to  him  on  an  account  stated. 

The  defendants  pleaded  never  indebted,  «<by  statute," 

The  cause  came  on  to  be  tried  before  Wilde,  C.  J.,  at  the  sittings 
for  London  after  Michaelmas  Term,  1849,  when  a  verdict  was  entered 
for  the  plaintiffs  by  consent,  debt  10,000/.,  damages  2000?.,  costs  40«., 
subject  to  a  special  case,  to  be  settled  by  an  arbitrator,  who,  in  the 
event  of  the  court  deciding  in  favour  of  the  plaintiffs,  was  empowered 
to  direct  for  what  amount  the  verdict  should  be  entered,  and  to  whom 
the  cause  and  all  matters  in  difference  between  the  said  parties  were 
referred. 

The  arbitrator  stated  the  following  case : — 

The  particulars  of  demand  stated  that  the  action  was  brought  to 
recover  6320Z.  7«.  7i.  for  moneys  overcharged  by,  and  paid  to,  the 
defendants,  by  Parker,  and  discounts  due  and  refused  to  be  allowed  by 
the  defendants  to  Parker,  upon  or  in  respect  of  the  carriage  of  certain 
goods  carried  by  the  defendants  for  Parker  between  the  months  of  May, 
1844,  and  May,  1846,  and  before  he  became  bankrupt, — 'the  full  par- 
ticulars whereof  were  contained  in  a  notice  of  action  served  upon  the 
secretary  of  the  defendants  before  the  commencement  of  the  suit,  and 
in  certain  books  or  accounts  which  accompanied  and  were  delivered  with 
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such  notice,  and  that  the  plaintiffs  *would  also  claim  interest  on 


such  moneys  at  bL  per  cent,  per  annum  from  the  respective  times 
when  the  same  were  paid,  until  repayment  thereof. 

Parker,  the  bankrupt,  during  the  times  hereinafter  mentioned  or 
referred  to,  was  a  common  carrier,  having  his  principal  place  of  basi- 
ness  at  the  New  Inn  Yard,  Old  Bailey,  London,  and  was  in  the  habit 
of  carrying  goods  for  hire  between  that  place  and  various  places  in  the 
West  of  England,  employing  the  Great  Western  Railway  Company  for 
that  purpose,  to  carry  the  goods  on  their  railway  for  so  much  of  the 
journey  as  might  be  convenient  to  him,  and  performing  the  rest  of  the 
journey,  that  is  to  say,  between  the  company's  stations  and  the  place 
where  he  first  received;  or  finally  delivered,  the  goods,  by  his  own 
agents.  All  the  goods  of  Parker,  mentioned  in  this  case,  were  delivered 
by  him  to  the  company  at  one  of  their  stations,  before  being  carried 
by  them ;  and,  after  having  been  carried  by  them,  were  received  by 
Parker,  or  his  agent,  from  them,  also  at  one  of  their  stations. 

The  defendants  are  the  Great  Western  Railway  Company  mentioned 
in  and  incorporated  by  the  5  &  6  W.  4,  c.  cvii.,  which  received  the 
royal  assent  on  Slst^August,  1835. 

Section  163  gave  all  persons  liberty  to  pass  along  and  upon  and  to 
use  the  .Great  Western  Railway,  with  carriages  properly  constructed, 
on  payment  of  certain  rates  and  tolls,  not  exceeding  the  amounts  men- 
tioned in  the  two  following  sections. 
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Section  166  empowered  the  company  to  provide  locomotive  or  sta- 
tionary engines,  or  other  power,  for  the  drawing  or  propelling  of  any 
articles,  matters,  or  things,  persons,  cattle,  or  animals,  upon  the  said 
railway,  and  also  along  and  upon  any  other  railway  communicating 
therewith ;  and  to  receive,  demand,  and  recover  snch  sum  of  money, 
for  the  use  of  such  engines  or  other  ^power,  as  the  said  company  r^^^q^ 
should  think  proper,  in  addition  to  the  several  other  rates,  tolls,  '- 
or  sums  by  that  act  authorized  to  be  taken. 

Section  167  authorized  the  company,  if  they  should  think  proper,  to 
use  and  employ  locomotive  engines,  or  other  moving  power,  and,  in  car- 
riages or  wagons  drawn  or  propelled  thereby,  to  convey  upon  the  said 
railway,  and  also  along  and  upon  any  other  railway  communicating 
therewith,  all  such  passengers,  cattle,  and  other  animals,  goods,  wares, 
and  merchandise,  articles,  matters  and  things,  as  should  be  offered  to 
them  for  that  purpose,  and  (with  certain  limits  to  the  charge  for  the  con- 
veyance of  passengers)  to  make  such  reasonable  charges  for  such  con- 
veyance as  they  might  from  time  to  time  determine  upon,  in  addition  to 
the  several  rates  or  tolls  by  that  act  authorized  to  be  taken. 

Section  171  enacted,  that  it  should  be  lawful  for  the  company  from 
time  to  time  to  make  such  orders  for  fizing,  and  by  such  orders  to  fix, 
the  sum  to  be  charged  by  the  company  in  respect  to  small  parcels  (not 
exceeding  6001bs.  weight  each),  as  to  them  should  seem  proper :  provided 
always,  that  the  provision  thereinbefore  contained  should  not  extend  to 
articles,  matters,  and  things,  sent  in  large  aggregate  quantities^  although 
made  up  of  separate  and  distinct  parcels^  such  as,  bags  of  sugar,  coffee, 
meal,  and  the  like,  but  only  to  single  parcels,  unconnected  with  parcels 
of  a  like  nature,  which  might  be  sent  upon  the  railway  at  the  same  time. 

Section  174  enacted,  that  it  should  be  lawful  for  the  said  company 
from  time  to  time  as  they  should  think  fit,  to  reduce  all  or  any  of  the 
rates  or  tolls  by  that  act  authorized  to  be  taken,  and  to  take  the  reduced 
rates,  and  afterwards  from  time  to  time  again  to  raise  the  same,  or  any 
of  them,  and  then  to  take  such  higher  rates,  so  that  the  same  respectively 
should  not  at  any  time  exceed  the  amount  by  that  act  authorized. 

^Section  175  provided  that  the  aforesaid  rates  and  tolls  to  be  r^tcgo 
taken  by  virtue  of  that  act,  should  at  all  times  be  charged  equally  ^ 
and  after  the  same  rate  per  ton  per  miU^  throughout  the  whole  of  the 
said  railway,  in  respect  of  the  same  description  of  articles,  matters,  or 
things,  and  that  no  reduction  or  advance  in  the  said  rates  and  tolls 
should,  either  directly  or  indirectly,  be  made  partially  or  in  favour  of  or 
against  any  particular  person  or  company,  or  be  confined  to  any  par- 
ticular part  of  the  said  railway ;  but  that  every  such  reduction  or  advance 
of  rates  and  tolls  upon  any  particular  kind  or  description  of  articles, 
matters,  or  things,  should  extend  to  and  take  place,  throughout  the 
whole  and  every  part  of  the  railway,  upon  and  in  respect  of  'the  same 
description  of  articles,  matters,  and  things  so  reduced  or  advanced,  and 
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-Blioald  extend  to  all  persons  whomsoever  using  the  same,  or  carrying  the 
same  description  of  articles,  matters,  and  things  thereon. 

The  1  Vict.  c.  xcii.,  which  received  the  royal  assent  on  the  8d  of 
July,  1837,  enacted,  amongst  other  things,  in  s.  44,  that  it  should  be 
lawful  for  the  company,  from  time  to  time  and  at  all  times  thereafter, 
to  demand,  receive,  and  recover  a  reasonable  charge  for  the  loading  and 
unloading  or  weighing  any  articles,  matters,  or  things  which  they  might 
be  required  to  load,  unload,  or  weigh. 

The  2  Vict.  c.  zxvii.,  which  received  the  royal  assent  on  the  4th  of 
June,  1889,  enacted,  in  s.  24,  that  the  charges  by  the  said  acts,  or  either 
of  them,  authorized  to  be  made  for  the  carriage  of  any  passengers,  goods, 
animals,  or  other  matters  or  things  to  be  conveyed  by  the  company,  or 
for  the  use  of  any  steam  power  or  carriage  to  be  supplied  by  the  com- 
pany, should  be  at  all  times  charged  equally  to  all  perwm,  and  after  the 
same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengws,  and 
of  all  goods,  animals,  or  carriages,  of  a  like  description,  and  conveyed 
or  propelled  by  a  like  carriage  or  engine  passing  on  the  same  portion 
♦^Q^l  ^^  ^^^  ^^ '  ^^^  ^^  ^reduction  or  advance  in  any  charge  for  the 
-^  conveyance  by  the  said  company,  or  for  the  use  of  any  locomo- 
tive power  to  be  supplied  by  them,  should  be  made,  either  directly  or 
indirectly,  in  favour  of  or  against  any  particular  company  or  person 
travelling  upon  or  using  the  same  portion  of  the  railway. 

The  7  Vict.  c.  iii.,  which  received  the  royal  assent  on  the  10th  of  Hay, 
1844,  by  s.  48,  after  reciting  the  175th  section  of  the  5  &  6  W.  4,  c. 
cvii.,  as  to  charging  the  rates  and  tolls  equally,  and  the  24th  section  of 
the  2  Vict.  c.  xxvii.,  as  to  charging  the  carriage  charges  equally,  and 
referring  to  certain  sections  on  similar  subjects  in  the  acts  relating  to 
the  Cheltenham  and  Great  Western  Union  Railway  and  the  Oxford 
Railway,  and  further  reciting  that  it  was  expedient  that  the  said  recited 
provisions  of  the  said  acts  relating  to  the  Great  Western  Railway,  as 
well  as  the  provisions  contained  in  the  said  sections  of  the  said  acts 
relating  to  the  Cheltenham  and  Ghreat  Western  Union  Railway,  and  the 
Oxford  Railway,  respectively,  should  be  amended,  and  that  the  provi- 
sions applicable  to  the  said  three  railways  should  be  assimilated,  repealed 
the  recited  provisions  of  the  said  acts  relating  to  the  Great  Western 
Railway,  and  the  said  provisions  contained*  in  the  said  sections  of  the 
acts  relating  to  the  Cheltenham  and  Great  Western  Union  Railway,  and 
to  the  Oxford  Railway. 

Section  49  enacted  that  all  tolls  for  the  use  of  the  Great  Western 
Railway,  comprising  the  said  Cheltenham  and  Great  Western  Union 
Railway  and  the  said  Oxford  Railway,  and  any  other  railways  belong- 
ing or  under  lease  to  the  Great  Western  Railway  Company,  should  at 
aU  times  be  charged  equally  to  all  persons,  and  after  the  same  rate, 
whether  per  mile  or  per  ton  per  mile,  or  otherwise,  in  respect  of  all 
passengers,  and  all  goods,  animals,  or  carriages  of  a  like  description, 
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waA  oonyeyed  or  propelled  by  a  like  carriage  or  engine,  passing  along 
*tlie  same  portion  of,  and  over  the  same  distance  along,  the  said 
railways,  or  either  of  them ;  and  that  no  redaction  or  advance 
in  any  such  tolls  should  be  made,  either  directly  or  indirectly,  in  favonr 
of  or  against  any  particular  company  or  person. 

Section  50  enacted  that  it  should  be  lawful  for  the  Great  Western 
Bailway  Company,  whenever  they  should  act  as  carriers,  or  should  pro* 
vide  locomotive  or  steam  power,  or  carriages,  for  the  conveyance  of 
passengers,  animals,  goods,  wares,  merchandise,  articles,  matters,  or 
things,  to  charge  for  such  locomotive  or  steam  power  and  carriages  such 
sum  (not  exceeding  certain  limits),  and  that  either  per  ton,  or  per  mile, 
or  by  bulk,  measure,  number,  or  admeasurement,  or  by  fixed  charges, 
as  they  should  think  expedient :  provided  always,  that,  in  whatever  way 
the  said  charges  were  made,  they  should  be  made  equally  to  all  pas* 
sengers,  and  to  all  persons,  in  respect  of  all  animals,  and  of  all  goods, 
wares,  merchandise,  articles,  matters,  and  things  of  a  like  description 
and  quality,  and  conveyed  in  or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of,  and  over  the  same  distance  along, 
the  said  railways,  or  either  of  them,  and  under  the  like  circumstances ; 
and  no  reduction  or  advance  in  any  of  such  charges  should  be  made  par- 
tially, either  directly  or  indirectly,  in  favour  of  or  against  any  particidar 
company  or  person. 

The  Bristol  and  Exeter  Railway,  with  its  branches,  was  authorized  to 
be  made  by  the  6  W.  4,  c.  xxxvi.,  amended  and  extended  by  the  subse- 
quent acts  hereinafter  mentioned. 

That  act,  which  received  the  royal  assent  on  the  19th  of  May,  1886, 
in  ss.  174, 175, 176, 177, 178,  18S,  186,  and  187,  contains  provisions 
as  to  the  rates  and  tolls  to  be  charged  for  the  use  of  the  railway,  and 
the  charges  for  the  carriage  of  goods  thereon,  similar  to  those 
^conttuned  in  the  5  &  6  W.  4,  c.  cvii.,  relating  to  the  Great  r^rgr 
Western  Bailway.  ^ 

By  the  1  Vict.  c.  xxvi.,  which  received  the  royal  assent  on  the  11th 
of  June,  1888,  the  6  W.  4,  c.  xxxvi.,  was  amended ;  and,  in  s.  80,  cer- 
tain provisions  were  made  for  charging  all  persons  equally  for  the  car- 
riage of  goods  on  the  Bristol  and  Exeter  Railway. 

By  the  8  Vict.  c.  xlvii.,  which  received  the  royal  assent  on  the  19th 
of  May,  1840,  the  Bristol  and  Exeter  Bailway  acts  were  further 
amended ;  and  s.  16  authorised,  with  certain  restrictions,  a  lease  of  the 
Bristol  and  Exeter  Railway,  and  the  works  connected  therewith,  to 
the  Great  Western  Railway  Company,  and  gave,  during  the  con- 
tinuance of  any  such  lease,  the  powers,  privileges,  and  authorities 
of  the  said  Bristol  and  Exeter  Railway  Company,  or  the  directors 
thereof,  or  their  officers,  agents,  or  servants,  to  the  Great  Western 
Bailway  Company,  and  the  directors  thereof,  their  officers,  agents,  and 
fervants. 
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Section  28  repealed  the  enactment  of  1  Vict.  c.  zxvi.,  a.  80,  as  to  the 
charging  all  persons  equally  for  the  carriage  of  goods  on  the  Bristol 
and  Exeter  Railway ;  and  section  29  enacted,  that  the  charges  by  the 
said  acts,  or  either  of  them,  authorized  to  be  made  for  the  carriage  of 
any  passengers,  goods,  animals,  or  other  matters  or  things,  to  be  con- 
veyed by  the  Bristol  and  Exeter  Railway  Company,  or  for  the  use  of 
any  steam  power  or  carriage  to  be  supplied  by  the  said  company,  should 
be  at  all  times  charged  equally  to  all  persons,  and  after  the  same  rate  per 
mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conyeyed  or  propelled 
by  a  like  carriage  or  engine,  passing  on  the  same  portion  of  the  line 
only,  and  under  the  same  eireumstances ;  and  no  reduction  or  advance 
in  any  charge  for  conveyance  by  the  said  company  for  the-  use  of  any 
^.q^^  locomotive  power  to  be  ^supplied  by  them,  should  be  made,  either 
^  directly  or  indirectly,  in  favour  of  or  against  any  particular  com- 
pany or  person  travelling  upon  or  using  the  same  portion  of  the  said 
railway  as  aforesaid. 

Under  and  within  the  powers  of  the  8  Vict.  c.  zlvii.,  s.  16,  and  in 
accordance  with  the  restrictions  thereof,  the  Bristol  and  Exeter  Rail- 
way Company,  on  the  8d  of  November,  1840,  granted  a  lease  of  the 
Bristol  and  Exeter  Railway  and  works  connected  therewith,  to  the  Great 
Western  Railway  Company,  for  a  term  of  years  which  continued  beyond 
the  1st  of  June,  1846 ;  and  the  Great  Western  Railway  Company,  with 
the  approbation  required  by  the  act,  and  under  and  within  the  powers 
thereby  given,  and  in  accordance  with  the  restrictions  thereof,  entered 
into  and  accepted  such  lease,  and  worked  the  Bristol  and  Exeter  Rail- 
way under  such  lease  during  the  term  aforesaid. 

By  the  4  &  5  Vict.  c.  xli.,  which  received  the  royal  assent  on  the 
21st  of  June,  1841,  the  Bristol  and  Exeter  Railway  Company's  acts 
were  further  amended ;  and  s.  4,  after  referring  to  the  lease  by  the 
Bristol  and  Exeter  Railway  Company  of  their  railway  to  the  Great 
Western  Railway  Company,  enacted  that  the  said  Bristol  and  Exeter 
Railway,  or  so  much  thereof  as  should  at  any  time  be  under  lease  to  the 
Great  Western  Railway  Company,  should,  during  the  period  of  such 
lease,  be  subject  to  all  such  and  the  same  powers  and  provisions  with 
regard  to  the  management  of  tlie  traffic,  and  the  working  and  protec- 
tion thereof,  as  were  contained  in  the  several  acts  relating  to  the  Great 
Western  Railway,  with  regard  to  the  management  of  the  traffic,  work- 
ing, and  protection  of  such  last-mentioned  railway ;  and  the  said  Great 
Western  Railway  Company  might,  from  time  to  time,  delegate  to  their 
directors  (or  any  particular  number  of  them)  all  or  any  of  such  powers ; 
and  the  said  directors  to  whom  such  powers  might  be  so  delegated,  might 
*^Q71  ^^^"^^^^7  exercise  the  same  in  like  manner  as  they  might  do  if  the 
-'  said  Bristol  and  Exeter  Railway  were  part  of  the  Great  Western 
Railway,  and  had  been  originally  made  subject  to  such  powers  and  pro- 
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visions:  provided  always  that  nothing  in  that  act  contained  shonld 
impeach  or  prejudice  any  or  either  of  the  claases,  provisions,  and  agree- 
ments, contained  in  the  lease  granted  by  the  Bristol  and  Exeter  Railway 
Company  to  the  Great  Western  Railway  Company,  nnder  the  provisions 
of  the  said  last-recited  act  (3  Vict.  c.  zlvii.). 

The  whole  x>f  the  several  stattites  above  mentioned  were  to  be  taken 
as  part  of  the  case,  as  if  the  same  had  been  fully  set  out. 

The  Great  Western  Railway  Company  completed  and  opened  so  much 
of  the  Great  Western  Railway,  and  branches  connected  therewith,  as 
is  material  to  the  decision  of  this  case,  before  May,  1844,  and  were, 
during  the  whole  of  the  years  1844,  1845,  and  1846,  common  carriers 
thereon,  and  on  the  Bristol  and  Exeter  Railway,  including  the  stations 
hereinafter  mentioned.  The  whole  of  the  above  railways  and  branches 
are  treated  throughout  this  case  as  the  railway  of  the  Great  Western 
Railway  Company ;  and  such  railway,  when  mentioned,  is  to  be  under- 
stood as  including  all  such  parts  and  branches  as  were  respectively  at 
the  times  in  question  completed  and  opened.  The  Great  Western  Rail- 
way Company,  during  the  period  in  question,  were  the  only  carriers  on 
the  said  railway,  and  always  found  and  conducted  the  carriages  and 
engines  used  thereon  for  the  carriage  of  passengers  and  goods.  If  any 
other  carrier  wanted  goods  carried  on  the  railway,  he  was  practically 
obliged  to,  and  did,  employ  the  company  for  that  purpose. 

The  carriage,  of  goods  by  the  railway  was  found  so  much  quicker, 
better,  and  cheaper,  than  carriage  by  the  old  common  roads,  that  the 
individuals  who  acted  as  ^common  carriers  found  it  necessary  to  r^c/rno 
their  business  to  employ  the  company  to  carry  for  them  on  the  *- 
railway  whenever  the  intended  journey  of  the  goods  could  be  performed 
wholly  or  principally  by  the  railway. 

From  the  year  1841,  down  to  his  bankruptcy,  Parker  continually  em- 
ployed the  said  company,  as  carriers,  to  carry  goods  for  him  on  their 
railway ;  and,  during  that  period,  they  carried  for  him  a  very  large 
amount  of  goods,  he  being  the  largest  carrier  on  the  line. 

Throughout  the  time  to  which  this  case  relates,  the  company  were 
employed  by  other  carriers  as  well  as  Parker,  and  also  by  the  public  at 
large  (by  which  is  meant  tradesmen,  iperchants,  and  others,  not  carriers), 
to  carry  goods  along  the  railway.  The  course  of  dealing  between  the 
con^pany  and  Parker  was  the  same  as  that  between  the  company  and 
other  carriers. 

When  any  person  not  a  carrier  brought  goods  to  the  company  to  be 
carried,  he  was  required  to  furnish  the  company  with  a  note  in  writing 
of  the  names  and  addresses  of  the  consignee  or  consignees,  and  the  con- 
tents of  the  packages.  If  the  person  bringing  the  goods  was  not  fur- 
nished with  such  a  note,  and  could  not  conveniently  make  one  out,  the 
company's  clerks  would  do  so,  on  being  supplied  with  the  requisite  infor- 
mation ;  and  the  note  so  made  out  was  always  required  to  be  signed  by 
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the  person  bringing  the  goods.  The  company,  in  such  case,  ascertained 
the  weights  for  themselves ;  but  persons  not  carriers,  when  they  sent  a 
note  of  the  particular  of  the  goodS|  frequently  stated  in  it  the  weights. 
The  carriers  who  employed  the  company  were  supplied  by  them  with 
printed  forms,  to  be  filled  up,  and  delivered  with  the  goods  sent  to  be 
carried.  These  forms,  which  were  called  indiscriminately  tickbg-off 
notes,  and  carriers'  declarations  of  goods  (though  the  former  was  the 
more  common  title),  underwent  some  variations  at  different  times.  The 
forms  principally  in  *u8e  during  the  period  referred  to  in  the  case, 


*599] 


were  required  to  be  filled  up  by  the  carrier,  at  the  head  thereof, 


with  the  date  of  the  delivery  of  the  goods  to  the  company,  with  the 
name  of  the  carrier  employing  the  company  to  carry,  with  either  the  rail* 
way  station,  or  nearest  place  of  business  of  the  carrier,  from  or  to  which 
the  goods  were  going,  and  with  the  particular  railway  train  by  which 
the  goods  were  to  be  conveyed.  The  body  was  divided  into  six  columns: 
the  first,  a  double  column  for  the  ticking  off  outwards  and  inwards, 
which  was  filled  up  by  the  company's  servants,  as  those  tickings-off  took 
place.  The  second  and  third  columns  were  for  the  name  and  address 
of  the  ultimate  consignee  of  each  package  or  parcel,  that  is  to  say,  not 
of  the  person  to  whom  the  company  were  to  deliver  the  package,  but  of 
the  person  to  whom  the  carrier  or  his  agent  would  have  to  deliver  the 
same,  after  the  company  had  carried  and  delivered  the  same  to  the 
carrier  or  his  agent ;  the  fourth  and  fifth  columns  were  for  the  descrip- 
tion and  contents  of  the  packages ;  and  the  sixth  column  was  for  the 
weights.  The  company  required  the  second  and  subsequent  columns  to 
be  filled  up  by  the  carriers ;  and  this  requisition,  with  occasional  excep- 
tions, attributable  to  accident  or  inadvertence,  was  complied  with.  A 
blank  was  not  unfrequently  left  in  the  column,  for  the  contents  of  the 
package ;  and  sometimes  in  that  for  the  address  of  the  ultimate  con- 
signee ;  and  an  address  of  the  most  general  description  (as  London)  was 
often  inserted. 

Although  it  was  by  far  the  more  usual  practice  to  make  a  separate 
entry  of  each  package,  yet  it  not  unfrequently  happened  that  two  or 
more  packages,  such  as  three  hampers  or  two  boxes,  going  to  the  same 
ultimate  consignee,  were  entered  in  one  line,  as  though  they  had  com- 
posed but  one  package.  The  ticking-off  note,  or  carrier's  declaration, 
was  signed  by  the  carrier  as  consignor.  At  the  foot,  below  such  signa- 
"^6001  ^^^'  there  were  ^blanks,  to  be  filled  up  with  the  names  of  the 
-*  company's  clerks  receiving  and  checking  the  goods,  and  the 
numbers  of  the  railway  trucks  by  which  they  were  sent.  There  were 
also  columns  for  a  summary  of  the  weights,  and  the  company's  charges. 
All  goods  delivered  by  the  carriers  to  the  company,  were  accompanied 
by  one  of  these  ticking-off  notes ;  and  the  clerks  of  the  company,  having 
satisfied  themselves  of  its  correctness,  and  ticked  off  the  different  pack- 
ages in  the  <<  outward"  division  of  the  ticking-off  column,  filled  up  the 
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summary  of  the  company's  charges,  and  transmitted  the  ticking-off 
notes  so  filled  up  to  the  station  of  delivery.  At  this  station,  on  the 
goods  being  delivered  to  the  carriers,  they  were  ticked  off  by  the  com-* 
pany^s  servants  in  the  <<  inwards"  division  of  the  ticking-off  column,  and 
the  ticking-note  remained  in  the  possession  of  the  company. 

For  some  time,  the  company  used  to  deliver  to  the  carriers  a  copy 
of  the  ticking-off  notes,  including  the  company's  charges ;  but,  since 
the  beginning  of  August,  1845,  they  gave  them  only  a  general  receipt 
for  the  goods.  In  some  of  the  ticking-off,  or  declarations  of  goods, 
instead  of  the  second  and  third  columns  above  mentioned,  was  one  wide 
column  for  the  name  and  residence  of  the  ultimate  consignee ;  and, 
beyond  the  column  for  weights,  there  was  a  column  for  remarks ;  and 
that  which  at  the  foot  of  the  note,  in  some  instances,  was  styled  <<  sum- 
mary, and  company's  charges,"  was  in  others  intituled  reclassification, 
and  company's  charges."  But  the  import  of  the  note,  as  far  as  relates 
to  any  of  the  matters  in  question,  was  not  regarded  by  any  of  the  par- 
ties concerned  as  at  all  varied  by  the  variations  in  the  forms. 

Specimens  of  these  ticking-off  notes  are  more  particularly  referred  to 
under  the  several  heads  of  claim  to  which  they  relate.  Any  figures 
appearing  in  the  column  for  «  remarks,"  were  added  by  the  company's 
servants. 

♦The  goods  which  Parker  employed  the  company  to  carry,  as  r-i^^M 
mentioned  in  this  case,  were  never  Parker's  own  goods,  but  goods  '- 
belonging  to  third  persons,  who  employed  Parker  to  carry  them ;  and 
Parker,  after  carrying  them  to  the  company's  station,  then  employed 
the  company  to  carry  them  on  their  railway  to  the  station  nearest  to,  or 
most  convenient  for,  the  place  at  which  Parker  was  to  deliver  them,  and 
to  deliver  them  at  such  station  to  Parker's  agent,  who  then  carried  them 
the  remainder  of  the  journey  in  Parker's  own  vehicles,  and  delivered 
them  to  the  ultimate  consignees :  as,  for  example,  Parker  was  employed 
to  carry  from  London  to  Reading;  he  carried  from  London  to  the 
Paddington  station,  and  employed  the  company  to  carry  from  thence  to 
the  Reading  station,  whence  he  carried  into  the  town  of  Reading:  so 
(before  the  line  of  railway  was  open  to  Oxford),  Parker  was  employed 
to  carry  from  Oxford  to  London ;  he  carried  to  the  Steventon  station, 
and  employed  the  company  to  carry  thence  to  the  Paddington  station, 
whence  he  carried  into  London.  On  all  occasions  when  the  company 
fio  carried  goods  for  Parker,  they  received  the  goods  from  Parker,  or 
his  agent,  only ;  and,  at  the  end  of  the  journey  on  the  railway,  delivered 
them  to  Parker,  or  his  agent,  only;  and  treated  and  dealt  with  him  as 
both  the  consignor  and  consignee  of  the  goods.  They  received  payment 
for  the  carriage,  of  him  only,  and  never  recognised,  or  delivered  to,  any 
other  person  than  Parker,  or  dealt  with,  or  followed  any  orders  from, 
the  persons  who  employed  Parker  to  carry  the  goods.  Parker  only,  and 
not  the  company,  had  any  contracts  or  dealings  with  the  persons  so 
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employing  him  to  carry  the  goods.  These  persons  always  paid  Parker, 
and  not  the  company,  for  the  carriage.  Parker,  like  other  carriers, 
generally  made  a  profit  on  the  transaction ;  and,  in  case  of  loss,  or  of 
damage  to  the  goods,  Parker,  and  not  the  company,  made  satisfaction 
*({(\^'\  ^^^  ^  ^^^  ^  *^^^  persons  employing  Parker,  and  Parker 
^  receiyed  satisfaction  from  the  company.  The  company,  although 
they  treated  Parker  alone,  both  as  consignor  and  consignee,  required  to 
be,  and  generally  were,  informed  by  the  ticking-off  notes  of  the  names 
and  addresses  of  the  ultimate  consignees,  or  those  persons  to  whom  the 
goods  were  to  be  delivered  by  Parker.  The  names  and  addresses  of 
these  ultimate  consignees  were  also  in  the  majority  of  cases  written  oa 
the  packages.  The  names  and  addresses  of  the  primary  consignors,  or 
the  persons  from  whom  Parker  received  the  goods  to  carry,  were  alto- 
gether unknown  to  the  company.  The  other  carriers  from  whom  the 
company  received  goods,  dealt  widi  the  company  and  their  own  employers 
in  the  same  manner  and  on  similar  terms. 

Scales  of  charges  fixed  by  the  company  for  the  carriage  of  goods  by 
them  on  their  said  railway,  were  published,  in  printed  bills  issued  by  the 
company  from  time  to  time,^ — ^two  of  which  bills,  marked  respectively  A. 
and  B.,  were  annexed  to  the  case.  These  two  bills  were  in  operation 
during  the  whole  of  the  time  to  which  this  case  relates ;  bill  A.  coming 
into  operation  at  the  commencement  of  that  time,  and  so  continuing 
until  the  24th  of  March,  1845,  when  bill  B.  came  into  operation,  and  so 
continued  until  the  end  of  the  time.  After  bill  B.  came  into  operation, 
bill  A.  ceased  to  be  acted  on. 

The  first  scale  of  charges  in  each  of  the  said  bills  was  commonly 
called  the  ^^ Parcels"  scale;  such  scale  relating,  in  bill  A.,  to  packages 
up  to  2  cwt.,  and  in  bill  B.  to  packages  up  to  8  cwt.  The  second  s(»le 
in  each  bill  was  commonly  called  the  ^' Tonnage"  scale ;  the  charges 
therein  specified  for  the  carriage  of  goods,  being  the  charges  per  ton. 

During  the  time  in  question,  no  other  bills  were  issued  or  in  opera* 
tion ;  nor  were  any  other  announcements  of  charges  made.  Any  devia- 
^gQQ-i  tion  from  these  bills  '^'that  may  have  taken  place,  was  unautho- 
^  rized  by  any  formal  minute,  or  written  sanction  or  order  of  the 
board  of  directors ;  but  the  board  of  directors  were  from  time  to  time 
informed  by  their  manager  of  the  charges  which  are  the  subject  of  com- 
plaint in  this  case,  and  assented  to  them,  and  to  the  receipt  of  the 
money  paid  under  them;  which  money  was  regularly  carried  to  the 
account  of  the  company,  and  formed  part  of  the  company's  general 
funds. 

The  rates  of  charge  fixed  by  the  company,  and  charged  for  the 
carriage  of  gopds  on  the  said  railway  from  the  respective  country 
stations  mentioned  in  the  said  bills,  to  Paddington,  were  the  same  as 
the  rates  stated  in  the  said  bills,  from  Paddington  to  such  country 
stations. 
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The  ezpreasioQS,  <<  aggregate  of  one  kind/'  and  «<  aggregate  of  one 
kind  or  olass,"  in  the  said  bills  A.  and  B.,  have  no  technical  signifi- 
cation. 

The  charges  which  are  in  dispute  in  this  case^  except  so  far  as  the 
fifth  head  of  claim  is  concerned,  relate  to  packages  not  exceeding 
5001bs.  weight  each ;  and  the  greater  part  of  them  relate  to  packages 
not  exceeding  the  respectiye  weights  of  2  cwt.  and  8  cwt.,  whilst  bills 
A.  and  B.  were  respectively  in  operation. 

When  any  of  the  public, — such  as  a  tradesman  or  other  person  not 
a  carrieri — whilst  bill  A.  was  in  operation,  sent  at  the  same  time  several 
padcages  of  a  dififerent  kind  (that  is,  containing  different  kinds  of  goods) 
singly,  not  exceeding  2  cwt.,  but  which  taken  collectively  exceeded 
that  weight,  or  were  accompanied  by  some  larger  package  of  a  different 
kind,  from  the  same  person,  he  was,  during  the  first  six  weeks  from  1st 
of  May,  1844,  charged  for  them,  according  to  the  tonnage^oale,  as 
miscellaneous,  or  belonging  to  the  sixth  class  (that  is,  at  the  highest 
tonnage-rate,  with  the  addition  of  2d.  a  package) ;  so  also,  if,  during 
the  same  period,  one  package  not  ^exceeding  2  cwt.  was  sent,  r^cr^n^ 
together  with  another  of  a  different  kind  exceeding  that  weight,  ^ 
the  smaller  package  was  charged  at  the  miscellaneous  rate.  If  several 
padLages,  all  of  the  same  kind,  so  sent  together,  exceeded  2  cwt.,  they 
were  all  charged  as  one  package,  at  the  rate  of  the  class  to  which  from 
the  nature  of  the  goods  they  belonged. 

After  the  first  six  weeks  from  1st  of  May,  1844,  the  miscellaneous 
class  was  not  applied  to  the  public,  other  than  carriers ;  but  such  public 
were  charged  for  the  whole  of  the  packages  together,  either  at  the  rate 
of  the  class  to  which  the  whole  or  the  principal  part  of  the  articles 
belonged,  or  a  rough  average  was  made  of  the  classes  to  which  the  goods 
belonged,  and  the  charge  was  determined  accordingly.  As,  for  example, 
if  nine-tenths,  or  thereabouts,  of  the  weight  belonged  to  the  second 
class,  and  one-tenth,  or  thereabouts,  to  either  the  first,  or  the  third, 
or  any  other  class,  they  would  all  be  charged  as  belonging  to  the 
second ;  or,  if  one-half^  or  thereabouts,  belonged  to  the  second  dass, 
and  the  other  half,  or  thereabouts,  to  the  fourth  class,  the  whole 
would  be  charged  as  of  the  third  class. 

But,  when  Parker,  or  any  other  carrier,  during  any  part  of  the  time 
when  bill  A.  was  in  operation,  sent  at  the  same  time  several  packages 
singly,  not  exceeding  2  cwt.,  but  which  taken  collectively  exceeded 
that  weight,  or  were  accompanied  by  any  larger  package  sent  by  him, 
he  was  charged  for  them  according  to  the  tonnage-scale,  as  miscella- 
neous, or  belonging  to  the  sixth  class  (that  is,  at  the  highest  tonnage- 
rate,  with  an  additional  2d.  for  each  package);  and  this  without 
reference  to  the  nature  of  the  goods,  or  the  class  to  which  each 
individual  package  might  belong.  If,  however,  two  or  more  of  the 
packages  carried  for  Parker  were  for  the  same  ultimate  consignee,  ther 
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such  packages  were  charged  as  miscellaneous,  or  otherwise,  according 
*ao  ^1  ^^  ^^^  ^^^^  circumstances^  as  would  have  regulated  the  charges  had 
-*  they  been  carried  for  any  one  of  the  public,  not  a  carrier,  during 
the  six  weeks  when  the  miscellaneous  class  was  applied  to  the  public. 

In  a  similar  way,  during  the  time  bill  B.  was  in  operation,  when 
any  of  the  public,  other  than  a  carrier,  sent  at  the  same  time  sereral 
packages  of  goods  singly,  not  exceeding  8  cwt.,  but  which  accompanied 
some  larger  package  sent  by  the  same  person,  or  which,  taken  collect- 
ively, exceeded  the  weight  of  8  cwt.,  such  packages  were  charged  for 
as  belonging  to  one  of  the  first  four  classes,^ither  to  that  to  which 
the  whole  or  the  principal  part  of  the  goods  sent  by  the  same  person 
at  the  same  time  belonged,  or  to  some  average  class,  as  before  described. 
But,  when  Parker,  or  any  other  carrier,  whilst  bill  B.  was  in  force,  sent 
several  packages  of  goods  singly,  not  exceeding  8  cwt.,  but  accompany- 
ing some  larger  packages  sent  by  him,  or,  when  taken  collectively, 
exceeding  8  cwt.,  he  was  charged  for  them,  according  to  the  tonnage- 
scale,  as  miscellaneous,  or  belonging  to  the  fifth  or  miscellaneous  tonnage 
class  (that  is,  at  the  highest  tonnage-rate,  with  an  additional  2(2.  on 
every  package  not  exceeding  2  cwt.) ;  and  this  without  reference  to  the 
nature  of  the  goods,  or  the  class  to  which  each  individual  package  might 
belong.  If,  however,  any  two  or  more  packages  sent  at  the  same  time 
by  Parker,  or  any  other  carrier,  were  going  to  the  same  ultimate  con- 
signee, and  their  joint  weights  exceeded  8  cwt.,  they  were  not  neces- 
sarily charged  as  of  the  miscellaneous  class,  but  as  of  that  class  to 
which  from  the  nature  of  the  goods  they  would  belong ;  in  the  same 
manner  as  if  they  had  been  sent  by  the  consignee  himself,  without  the 
intervention  of  a  carrier. 

The  miscellaneous  class  in  bill  B.  was  never  applied  to  the  public  at 
large. 

*(\0(V]      ^'"'^^  above  mode  of  charging  gave  rise  to  the  first  and  second 
-*  heads  of  claim  hereinafter  mentioned. 

The  charge  of  the  miscellaneous  or  highest  class  rate  for  goods  sent 
by  carriers  was  extended  in  many  cases  to  packages  exceeding  2  cwt. 
and  8  cwt.,  but  not  exceeding  5001bs.  During  the  time  bill  A.  was  in 
operation,  such  charge  was  made  on  every  package  which,  taken  by 
itself;  ^id  not  exceed  the  weight  of  5001bs.,  though  exceeding  2  cwt., 
if  it  was  unaccompanied  by  a  package  of  the  same  kind  going  to  the 
same  ultimate  consignee.  Hence  arose  the  third  head  of  claim  herein- 
after mentioned. 

A  somewhat  similar  distinction  between  the  public  and  carriers  to 
that  above  stated  with  respect  to  goods  falling  within  the  tonnage-scale, 
was  also  made  with  respect  to  goods  falling  within  the  ^<  parcels"  scale ; 
that  is,  with  respect  to  packages  which  collectively  did  not  exceed  2  cwt. 
and  8  cwt.  respectively,  when  bills  A.  and  B.  were  respectively  in  ope- 
ration, and  which  were  unaccompanied  by  any  larger  package.     When 
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one  of  the  public,  not  a  carrier,  sent  such  packages,  he  ^as,  after  the 
first  six  weeks  from  the  1st  of  May,  1844,  simply  charged,  upon  the 
aggregate  weight  of  the  packages,  the  amount  indicated  by  the  <«  parcels'* 
scale.  During  those  six  weeks,  he  was  charged  2d.  a  package,  in  addi- 
tion, if  the  packages  were  of  a  different  kind ;  but  a  carrier,  if  the 
packages,  whether  of  the  same  or  a  different  kind,  were  going  to  differ- 
ent ultimate  consignees,  was  charged  the  additional  2(2.  a  package,  as 
well  after  as  during  those  six  weeks.  This  was  whilst  bill  A.  was  in 
operation,  in  which  there  is  no  division  of  the  <<  parcels"  scale  into 
classes :  but,  when  bill  B.  came  into  operation,  the  packages  sent  by  a 
carrier,  if  going  to  different  ultimate  consignees,  were,  without  refer- 
ence to  the  class  to  which  the  particular  goods  might  belong,  charged 
at  the  rate  of  the  highest  class  in  the  <<  parcels"  *scale,  with  the  r^/^Ay 
addition  of  2d.  a  package.  The  public,  other  than  carriers,  ^ 
were  not  charged  the  2d.  a  package  ;  and  the  class  of  their  goods  was 
determined  by  the  nature  of  the  goods :  and,  if  the  goods  belonged  to 
different  classes,  they  were  paid,  for  as  belonging  to  the  class  of  the 
principal  part,  or  a  rough  average  was  made,  as  before  described. 

As,  however,  Parker's  goods,  when  they  collectively  did  not  exceed 
8  cwt.,  during  the  time  bill  B.  was  in  operation,  generally  belonged  to 
the  fourth  class  in  the  "  parcels"  scale,  the  dispute  between  the  parties 
in  respect  of  goods  falling  within  the  « parcels"  scale,  is  confined  to 
the  charge  of  the  additional  2d.  a  package ;  and  this  constitutes  the 
fourth  head  of  claim  hereinafter  mentioned. 

The  charge  of  2d.  a  package,  both  in  the  case  of  goods  falling  within 
the  parcelsHScale,  and  that  of  goods  falling  within  the  tonnage-scale, 
was  only  made  when  the  packages  so  chargeable  exceeded  one  in  number. 

In  cases  where  the  company  carried  for  Parker,  or  any  other  carrier, 
several  packages  (whether  of  the  weight  in  question,  or  any  other 
weights),  which  belonged  or  were  going  to  several  different  ultimate 
consignees,  the  company  were  put  to  no  more  labour,  expense,  or  trouble, 
than  when  the  packages  belonged  to,  or  were  to  be  delivered  by,  Parker, 
or  any  other  carrier,  to  one  and  the  same  ultimate  consignee ;  nor  did 
the  company  incur  any  more  risk,  except  such  as  necessarily  arises  (if 
any  arise)  from  the  mere  fact  of  the  packages  belonging  to  several 
owners,  instead  of  to  one  owner. 

It  does  not  appear  that  any  action  has  ever  been  brought  against  the 
company  by  any  of  the  carriers'  customers,  for  loss  of  or  damage  to 
goods  intrusted  by  such  customer  to  a  carrier. 

When  tradesmen  and  others,  not  being  carriers,  have  sent  (as  they 


frequently  have  sent  during  the  time  in  ^question)  by  the  rail- 
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way  consignments  comprising  several  packages,  to  their  several 
customers,  and  on  which  such  tradesmen  paid  the  company's  charges, 
the  company  never  made  any  extra  charge  on  account  of  any  increased 
risk  arising  from  the  circumstance  of  the  several  packages  belonging 
VOL.  XI.— 52  2M 
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to  different  owners.  In  all  cases,  however,  in  whioh  the  packages  were 
to  be  delivered  to  several  consignees,  such  tradesmen  by  whom  they 
were  sent  not  paying  the  company's  charges  as  aforesaid,  such  packages 
were  charged  separately,  and  not  on  the  aggregate  weight. 

The  labour,  trouble,  expense,  and  risk  to  the  company  were  in  no 
respect  greater  in  or  about  the  carriage  for  Parker,  or  any  other  carrier, 
of  goods  consisting  of  several  packages  (whatever  their  respective 
weights)  going  to  different  ultimate  consignees,  than  the  labour,  trouble, 
expense,  and  risk  in  or  about  the  carriage  of  the  same  goods  for  a 
tradesman,  or  other  person  not  a  carrier,  supposing,  as  before,  such 
goods  to  be  going  to  different  consignees. 

The  carriers  were  not  mere  customers  of  the  company;  but  also 
rivals  in  business ;  inasmuch  as,  if  each  customer  of  the  carrier  were 
to  bring  his  goods  direct  to  the  company  to  be  carried  for  him,  the 
profit  to  the  company  and  the  charge  to  the  customers  (each  of  whom 
would  be  charged  for  his  own  goods  separately)  would  be  greater  than 
the  charge  by  the  company  to  the  carrier.  The  carriers  do  not  gene- 
rally, nor  did  they  during  the  time  in  question,  diminish  their  charge 
to  a  customer  for  the  carriage  of  a  parcel  on  a  particular  occasion, 
simply  because  on  such  occasion  they  might  happen  to  have  other  simi- 
lar parcels  going  the  same  journey  at  the  same  time  for  other  customers, 
such  journey  being  within  the  regular  and  accustomed  journey  to  the 
carrier. 

The  carriers  afforded  to  the  company,  in  loading  and  unloading  the 
goods  which  they  employed  the  company  to  carry,  much  greater  assist- 
*f{0Q1  ^^^^  ^^^^  ^^^  afforded  to  *the  company  by  tradesmen,  or  others, 
-'  not  carriers^  in  loading  the  goods  sent  by  them. 

Before  and  during  the  period  from  the  1st  of  May,  1844,  to  the  end 
of  May,  1846,  Parker  made  frequent  complaints  to  the  company,  of 
their  charges  being  excessive,  unequal,  and  illegal ;  and  paid  the  several 
charges  to  which  this  case  relates,  under  the  following  protest,  which 
was  constantly  repeated : — <<  I  demand  that  the  goods  be  charged,  in 
the  respective  classes  to  which  they  belong,  at  the  tonnage-rate  accord- 
ing to  the  printed  scale  of  charges.  Also  I  demand  the  discount  of  10 
per  cent."  All  the  payments  were  made  unwillingly,  and  were  neces- 
sary, in  order  to  procure  the  carriage  of  the  goods  on  the  railway, 
and  the  delivery  of  them  to  Parker,  when  so  carried. 

The  payments  were  made,  in  each  case,  either  on  the  delivery  of  the 
goods  to  the  company  to  be  carried,  or  at  the  time  of  the  delivery  of 
the  goods  to  Parker,  when  carried.  If  the  payments  had  not  been  so 
made,  the  company,  as  Parker  knew,  would  either  not  have  allowed  the 
goods  to  be  carried  on  the  railway,  or,  when  they  had  been  carried, 
would  not  have  allowed  them  to  be  delivered  to  him.  The  carriage  of 
the  goods  on  the  railway,  and  their  delivery  to  Parker  when  so  carried, 
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WMy  for  practical  pnrpcseSi  esBentially  necessary  to  enable  him  to  carry 
on  his  business  of  carrier. 

Parker  became  bankrupt  in  March,  1847 ;  and  a  fiat  in  bankruptcy 
issned  against  him  on  the  8th  of  that  month,  under  which  the  plaintiffs 
Trere  duly  appointed  assignees. 

After  the  appointment  of  the  plaintiffs  as  such  assignees,  and  upwards 
of  one  calendar  month  before  this  action  was  brought,  viz.  on  the  27th 
of  October,  1847,  notice  of  action  was  duly  served  on  the  company 
by  the  plaintiffs.  The  notice  of  action  and  particulars  of  demand 
*were  sufficient  in  respect  of  the  alleged  overcharges  set  forth 
under  the  first  four  heads  of  claim. 
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First  Head  of  Claim. 

1.  On  the  8d  of  May,  1844,  before  the  passing  of  7  Vict.  c.  iii.,  bill 
A.  being  then  in  operation,  and  the  miscellaneous  class  being  applied  to 
the  public,  Parker  delivered  to  the  company,  at  their  station  at  Taunton, 
the  packages  of  goods  hereinafter  next  specified,  weighing  altogether 
18  cwt.  8  qrs.  9  lbs.,  accompanied  by  the  usual  ticking-off  note,  declar- 
ing correctly,  in  the  proper  columns,  the  names  and  addresses  of  the 
ultimate  consignees,  and  the  description,  contents,  and  weight  of  the 
packages,  in  the  manner  following : — 


KuM,  Aei,  of  eonalgiMt. 

Dcmiptkni  of 
p«dugei,Ae. 

Ccmtentt. 

Cwt       On.       Ibe. 

Bonsor,  Newgate  Market    .... 

Boaaor,              do. 

Bonsor,              do. 

Bonsor,               do. 

Frost  ft  Co.         do. 

Bonsor,              do. 

Coles,  London 

4 

1  Hamper  .  .  * 
1  Hamper  .  . 
1  Hamper  .  . 
1  Hamper  .  . 
1  Hamper  .  . 
1  Hamper  .  . 
Cloth 

Meat 

Meat 

Meat 

Meat 

Meat 

Meat 

Meat 

1  8         23 
4          0          15 

0  8           0 
8          15 

2  0           0 
6          1          10 

1  1         12 

18         8           9 

The  above  goods  were  so  delivered  at  the  same  time,  to  be  carried 
together  by  the  company  on  their  railway  from  the  Taunton  station  to 
the  Paddington  station,  and  to  be  there  delivered  together  to  Parker. 
The  company  received  and  carried  such  goods  accordingly,  and  charged 
Parker  for  so  doing  2{.  bn.  11(2.,  which  he  paid  under  the  before-men- 
tioned protest,  and  was  obliged  to  pay,  in  order  to  procure  the  carriage 
and  delivery  of  the  goods. 
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above  goods  charged  at  the  aggregate  weight  of  18  cwt.  3  qra. 


9  lbs.,  at  the  rate  of  the  fifth  class  of  goods  in  the  tonnage-scale  of 
bill  A.,  in  which  class  meat  is  specified,  and  which  rate,  from  Padding- 
ton  to  Taunton,  was  48«.  a  ton,  and  was  the  same  as  the  rate  paid  for 
carriage  from  Taunton  to  Paddington,  at  which  rate  the  charge  for  the 
carriage  of  the  said  goods  would  have  been  2L  5s.  2d. ;  and  the  plain- 
tiffs allege  the  difference  between  that  sum  and  21.  5«.  lid.  to  be  an 
overcharge,  which  they  claim  to  recover. 

On  the  other  hand,  the  company  contend  that  they  were  not  bound 
to  charge  these  goods  on  the  aggregate  weight,  owing  to  the  character 
of  the  goods  themselves ;  and,  independently  of  other  objections  to  such 
obligation,  they  allege,  that,  except  where  the  weight  of  several  pack- 
ages of  the  same  kind  of  goods,  going  to  some  one  ultimate  consignee, 
exceeded  2  cwt.,  the  goods,  being  sent  by  a  carrier,  were  to  be  charged 
in  the  miscellaneous  class,  and,  accordingly,  that  the  company  had  a 
right  to  charge,  as  they  had  charged,  22.  5s.  11(2.,  which  is  made  up 
thus: — 

£  •.   d. 
Meat  (inelading  tU  that  waa  going  to  Bonsor),  15owt  1  qr.  2b\hB,,  at  fifth  class  rate, 

or  48«.  a  ton ,      .        .    1  17    4 

Hiscellaneoiis,  8  owt  1  qr.  12  lbs.,  at  sixtli  olass  rate,  or  52#.  a  ton  .  .  .  0  8  S 
2  Parcels,  at  2d,  each 004 


2    5  11 


2.  On  the  2d  of  January,  1845,  after  the  passing  of  7  Vict.  c.  iii., 
bill  A.  being  then  in  operation,  and  the  miscellaneous  class  not  being 
applied  to  the  public,  other  thdn  carriers,  Parker  delivered  to  the  com- 
pany, in  a  similar  way,  exactly  similar  goods  to  those  last  mentioned, 
similarly  declared  in  the  ticking-off  note  accompanying  them,  to  be 
carried  on  the  same  journey,  and  delivered  to  him  as  before.  The 
*aA  91  ^^°^P^^7  carried  them  as  on  the  ^former  occasion,  and  charged 
^  him  the  same  sum  as  on  that  occasion ;  which  he  paid,  as  then, 
under  protest,  and  upon  the  same  compulsion.  The  plaintiffs  claim  to 
recover  the  same  overcharge  as  on  the  former  occasion,  upon  the  same 
grounds.  The  company  justify  their  charge  as  on  the  former  occasion ; 
and  they  further  contend  that  they  were  not  limited  as  to  the  charge 
made  to  Parker,  or  other  carriers,  by  the  charges  made  to  tradesmen, 
or  persons  not  carriers ;  as  they  allege  that  the  goods  were  not  in  such 
cases  carried  under  the  like  circumstances. 

8.  On  the  6th  of  May,  1844,  before  the  passing  of  7  Vict.  -c.  iii., 
bill  A.  then  being  in  operation,  and  the  miscellaneous  class  being  ap- 
plied to  the  public,  Parker  delivered  to  the  company,  at  their  station  at 
Steventon,  the  packages  of  goods  hereinafter  next  specified,  weighing 
altogether  8  cwt.  2  qrs.  4  lbs.,  accompanied  with  the  usual  ticking-off 
note,  declaring  correctly,  in  the  proper  columns,  the  names  and  ad- 
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dresses  of  the  ultimate  consignees,  and  the  description,  contents,  and 
Treight  of  the  packages,  in  the  manner  following : — 


Name. 

AddxeH. 

Deeeriptlon. 

Oontenti. 

Cwt    Qn.     Ibe. 

WHeox  .... 
Jennings  .  .  . 
Woriey  .  .  .  .^ 

Newgate  Market 
do. 
do. 

1  Hampet .  .  . 
1  Hamper  .  ,  . 
IFlat 

Meat 

Meat 

Batter 

1        8        10 
1        0        22 
0       2         0 

8        2         4 
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The  above  goods  were  so  delivered  at  the  same  time,  to  be  carried 
together  by  the  company  on  their  railway  from  the  Steventon  station 
to  the  Paddington  station,  and  to  be  there  delivered  together  to  Parker. 

The  company  received  and  carried  such  goods  accordingly,  and  charged 
Parker  for  so  doing  is.  9(2.,  which  "^Jhe  paid  under  similar  pro- 
test, and  was  obliged  to  pay,  in  order  to  procure  the  carriage 
and  delivery  of  the  goods. 

The  plaintiffs  contend  that  Parker  was  entitled  to  be  charged,  on 
the  aggregate  weight  of  8  cwt.  2  qrs.  4  lbs.,  at  the  rate  of  the  fifth  class 
of  goods  in  the  tonnage-scale  of  bill  A.,  in  which  class  both  meat  and 
fresh  butter  are  specified,  and  which  rate,  from  Paddington  to  Steventony 
was  ISs.  a  ton,  and  was  the  same  as  the  rate  fixed  for  carriage  from 
Steventon  to  Paddington,  at  which  rate  the  charge  for  the  carriage  of 
the  said  goods  would  have  been  Bs.  2d. ;  and  the  plaintiffs  allege  the 
difference  between  that  sum  and  4^.  9d.  to  be  an  overcharge,  which  they 
claim  to  recover. 

On  the  other  hand,  the  company  contend  that  they  were  not  bound 
to  charge  these  goods  on  their  aggregate  weight,  both  from  the  nature 
of  the  goods,  and  as  they  were  not  of  the  same  kind ;  and,  independently 
of  other  objections  to  this  obligation,  they  allege,  that,  except  when 
the  weight  of  several  packages  of  the  same  kind  of  goods  going  to  some 
one  ultimate  consignee  exceeded  2  cwt.,  the  goods,  being  sent  by  a 
carrier,  were  to  be  charged  in  the  miscellaneous  class,  and,  accordingly, 
that  the  company  had  a  right  to  charge,  as  they  had  charged,  48.  9(2., 
which  is  made  up  thus : — 

Bfiioellaneoiu,  3  owt.  2  qn.  4  lbs.,  at  sixth  class,  or  18«.  a  ton      .                               .048 
8  Panels,  at  2d,  each 006 


0    4    9 


The  company  further  contend,  that,  at  all  events,  they  were  entitled 
to  charge  as  much  as  Sa.  5(2.,  which  would  have  been  the  amount  charged 
to  any  tradesman,  or  other  person  not  a  carrier,  had  he  sent  the  same 

2m2 
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'^'The  plaintiffs  contend  that  Parker  was  entitled  to  have  the 
above  goods  charged  at  the  aggregate  weight  of  18  cwt.  3  qra. 
9  lbs.,  at  the  rate  of  the  fifth  class  of  goods  in  the  tonnage-scale  of 
bill  A.,  in  which  class  meat  is  specified,  and  which  rate,  from  Padding- 
ton  to  Taunton,  was  48«.  a  ton,  and  was  the  same  as  the  rate  paid  for 
carriage  from  Taunton  to  Paddington,  at  which  rate  the  charge  for  the 
carriage  of  the  said  goods  would  have  been  2L  b%.  2d. ;  and  the  plain- 
tiffs allege  the  difference  between  that  sum  and  2L  5s.  lid.  to  be  an 
overcharge,  which  they  claim  to  recover. 

On  the  other  hand,  the  company  contend  that  they  were  not  bound 
to  charge  these  goods  on  the  aggregate  weight,  owing  to  the  character 
of  the  goods  themselves ;  and,  independently  of  other  objections  to  such 
obligation,  they  allege,  that,  except  where  the  weight  of  several  pack- 
ages of  the  same  kind  of  goods,  going  to  some  one  ultimate  consignee, 
exceeded  2  cwt.,  the  goods,  being  sent  by  a  carrier,  were  to  be  charged 
in  the  miscellaneous  class,  and,  accordingly,  that  the  company  had  a 
right  to  charge,  as  they  had  charged,  21.  58.  Ilc2.,  which  is  made  up 
thus: — 

£  «.  dL 
Meat  (inolading  tU  that  waa  going  to  Bonsor),  15owt  1  qr.  251bs.|  at  fifth  elasB  rate, 

or  48«.  a  ton ,      .        .    1  17    4 

MiaoeUaneous,  3  owt  1  qr.  12  lbs.,  at  sixth  clan  rate,  or  52«.  a  ton       .        .        .        .    0    8    S 
2  Parcels,  at  2d.  each 004 
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2.  On  the  2d  of  January,  1845,  after  the  passing  of  7  Vict.  c.  iii., 
bill  A.  being  then  in  operation^  and  the  miscellaneous  class  not  being 
applied  to  the  public,  other  th&n  carriers,  Parker  delivered  to  the  com- 
pany, in  a  similar  way,  exactly  similar  goods  to  those  last  mentioned, 
similarly  declared  in  the  ticking-off  note  accompanying  them,  to  be 
carried  on  the  same  journey,  and  delivered  to  him  as  before.  The 
♦fil^l  ^^™P^^y  carried  them  as  on  the  *former  occasion,  and  charged 
'^^  him  the  same  sum  as  on  that  occasion ;  which  he  paid,  as  then, 
under  protest,  and  upon  the  same  compulsion.  The  plaintiffs  claim  to 
recover  the  same  overcharge  as  on  the  former  occasion,  upon  the  same 
grounds.  The  company  justify  their  charge  as  on  the  former  occasion ; 
and  they  further  contend  that  they  were  not  limitnl  a?^  iv  i\w  ciiarpf 
made  to  Parker,  or  other  carricrsj  by  the  charges  mnJe  to  tradeeiiir 
or  persons  not  carriers;  as  they  allege  that  the  gooda  wer«  not  i" 
cases  carried  under  the  like  cireuvjstance^. 

8.  On  the  6th  of  May,  1844,  before  the  passing  of  7  V'  i^ik^ 

bill  A.  then  being  in  operation,  and  the  miscellancotifl  cia^  »•• 

plied  to  the  public,  Parker  delivered  to  the  coOiV^^  * 

Steventon,  the  packages  of  goods  hercisaj^t^^"' 
altogether  3  cwt.  2  qrs.  4  Ibs.^  ae 
note,  declaring  correctly,  in  *^^ 
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3«.  5(2., 
lade  no 
:e  to  be 
(1  such 
charged 
.  ged  the 

her  per- 

by  alike 

»rtion  of, 

r  the  like 

'-,  and  so 

.0  circum- 


*'- ^tZ.*^    Z^  "1.*-     'Z "~     ,." 

The coE-anj  — :  -.--i,l.    i 
Pirker  for  m  iiiz^  ^x.    ;_    • 
lest,  and  was  o'.ij^-^  i    •- 
and  lelivery  of  ;iie  r-  _- 

rie  plaintit  caniefu    •_  — 
tt*  Kr;zregate  wei;nr  •:  .  r- 
of  fX'is  in  the  taIIns<:^-rl^- 
fresh  butter  ire  spt-jdin. .  lz 
vaa  18#.  a  tin.  sxlL  ^a 
Sterentoata  P-^'  '-^. 
the  aaid  p<j<i6  v.:::^  .ir . 
diScrence  beciR-i  i-  ::- 

On  ite  iijiir  -^sr:t    -^ 
to  dttr^  uoft  ^  ui  -. 
of  tLeg»k.c^'i  .^^  ^ 
of  oikcr  tiinssffiia  i 
the  TO;^  of  fci.g^  ^^ 
one  ^■'^^^■>*;f 


'^    *.-^: 


thaltWi 


.  «]e  ^ 
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eing  then  in  operation,  Parker 

ation  at  Chippenham,  the  pack- 

iied,  weighing  altogether  11  cwt., 

if  note,  declaring  correctly  (in  the 

ultimate  consignees,  '''and  the  r^^g^T 

of  the  packages  in  the  manner  '- 
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goods  on  the  same  occasion,  to  be  carried  by  the  company  on  the  same 

^6141  J^^^"^^7'  ^^^^  ^^^  miscellaneoQS  class  was,  in  *May  1844,  applied, 

-'  to  the  public,  who  consequently  would  have  been  charged  thus  :— 


Meaty  3  owt  0  qn.  4  lbs.,  at  fifth  class,  or  18«.  a  ton 
MiBoellaneoiis,  2  qn.  0  lbs.,  at  sixth  class,  or  24«.  a  ton 


0    3   5 


4.  On  the  16th  of  May,  1844,  after  the  passing  of  the  7  Vict.  c.  iii., 
b91  A.  being  then  in  operation,  uid  the  miscellaneous  class^being  applied 
to  the  public,  Parker  delivered  to  the  company  in  a  similar  way,  exactly 
similar  goods  to  those  last  mentioned,  similarly  declared  in  the  ticking- 
off  note  accompanying  them,  to  be  carried  on  the  same  journey,  and 
delivered  to  him  as  before.  The  company  carried  them,  as  on  the 
former  occasion,  charged  him  the  same  sum  as  on  that  occasion,  which 
he  paid  them  under  protest,  and  upon  the  same  compulsion.  The 
plaintiffs  claim  to  recover  the  same  overcharge  as  on  the  former  occa- 
sion, upon  the  same  grounds.  The  company  justify  their  charge  as  on 
the  former  occasion :  and  they  further  contend  that  they  were  not 
limited  as  to  the  charge  made  to  Parker  or  other  carriers,  by  the  charge 
made  to  tradesmen  or  persons  not  carriers ;  as  thej  allege  that  the 
goods  were  not  in  such  cases  carried  << under  the  like  eireumstar^es" 

5.  On  the  1st  of  July,  1844,  after  the  passing  of  7  Vict.  c.  iii.,  bill  A. 
being  then  in  operation,  and  the  miscellaneous  class  not  being  applied 
to  the  public  other  than  carriers,  Parker  delivered  to  the  company,  in 
a  similar  way,  exactly  similar  packages  of  goods  to  those  last  mentioned, 
similarly  declared  in  the  ticking-off  note  accompanying  them,  to  be 
carried  on  the  same  journey,  and  delivered  to  Parker  as  before.  The 
company  carried  them  as  on  the  two  former  occasions,  charged  him  the 
*R1  ^1  ^^^^  °^°^  ^  ^^  those  occasions,  which  he  paid,  as  *then,  under 

-'  similar  protest,  and  upon  the  same  compulsion.  The  pkintiffs 
claim  to  recover  the  same  overcharge  as  on  the  former  occasions,  upon 
the  same  grounds. 

The  company  justify  their  charge  on  the  same  grounds  as  on  the  last 
previous  occasion,  except  the  partial  justification  arising  out  of  the  mis- 
cellaneous class  being  applied  to  the  public  at  large. 

During  the  whole  of  the  time  in  which  bill  A.  was  in  operation,  the 
company  were  constantly  employed  by  tradesmen  and  other  persona 
not  carriers  to  carry  goods  for  them  on  all  parts  of  the  said  railway. 
If,  on  any  of  the  occasions  mentioned  under  this  first  head  of  claim,  or 
on  any  other  similar  occasion>  the  company  had  carried  the  same  pack- 
ages of  goods  as  those  respectively  specified  under  this  first  head  of 
claim,  on  the  same  journey,  for  a  tradesman  or  other  person  not  a  car- 
rier, the  respective  charges  for  so  doing,  instead  of  22.  5$*  lld.y  22.  5«* 
lid.,  4s.  dd.j  4s.  9d.j  and  4s.  9d.  (the  respective  sums  charged  to  and  paid 
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bj  Parkeb),  would  have  been  respectively  22.  5$.  2(2.,  2Z.  5s.  2dy  Ss.  5d., 
St.  5d.f  and  8«.  2d.  only ;  and,  in  such  case,  it  would  have  made  no 
difference,  whether,  in  each  instance,  the  several  packages  were  to  be 
delivered  to  one  consignee  or  to  several  consignees,  provided  such 
tradesman  or  other  person  not  a  carrier  had  been  the  party  charged 
with  the  carriage.  But  any  other  carrier  would  have  been  charged  the 
same  as  Parker. 

The  goods,  whether  carried  for  Parker,  or  a  tradesman,  or  other  per- 
son not  a  carrier,  would  have  been  conveyed  in  and  propelled  by  a  like 
carriage  and  engine,  would  have  passed  only  over  the  same  portion  of, 
and  over  the  same  distance  along,  the  said  railway,  and  under  the  like 
eireumstaTieeSy  unkee  the  fact  of  Parker  being  such  eatrier^  and  so 
carrying  on  his  business  as  hereinbefore  mentioned^  renders  tjie  circum- 
stances unlike. 

*The  charges  and  mode  of  charge  contended  for  by  the  plain-  r-ii^n^n 
tiffs  under  this  first  head  of  claim,  were  fair  and  reasonable.  *- 

There  was  nothing  unfair  or  unreasonable  in  the  charges  or  mode  of 
charge  adopted  by  the  company  towards  Parker,  as  stated  under  this 
first  head  of  claim,  when  considered  by  themselves,  and  without  refer- 
ence to  the  charges  and  mode  of  charge  adopted  towards  persons  not 
carriers ;  and  the  said  charges  and  mode  of  charge  adopted  towards 
Parker  were  fair  and  rea9onable,  unless,  from  the  circumstances  stated 
in  this  case,  they  appear  to  have  been  otherwise. 

Each  of  the  several  alleged  overcharges  stated  under  this  first  head 
of  claim,  is  an  instance  of  a  numerous  class,  out  of  which  it  is  selected 
for  the  purpose  of  ascertaining  the  opinion  of  the  court ;  so  that,  in 
pursuance  of  the  order  of  nisi  prius,  the  amount,  if  any,  recoverable  by 
the  plaintiffs,  may  be  assessed  in  conformity  with  such  opinion. 

The  first  question  for  the  opinion  of  the  court,  is,  whether  the  com- 
pany were  justified  in  charging  Parker  in  the  mode  above  stated,  in 
the  instances  above  stated ;  and,  if  not,  whether  the  mode  of  charge, 
contended  for  by  the  plaintiffs,  or  what  other  mode  of  charge,  is  the 
proper  one;  and  whether  the  plaintiffs  are  entitled  to  recover  the 
amounts  above  claimed  as  overcharges,  or  any,  and,  if  any,  what  part 
thereof;  and,  if  they  are  so  entitled,  whether  the  same  can  be  reco- 
vered in  this  action. 

Second  Head  of  Claim. 

1.  On  the  24th  June,  1845,  bill  B.  being  then  in  operation,  Parker 
delivered  to  the  company,  at  their  station  at  Chippenham,  the  pack- 
ages of  goods  hereinafter  next  specified,  weighing  altogether  11  cwt., 
accompanied  by  the  usual  ticking-off  note,  declaring  correctly  (in  the 


proper  columns)  the  names  of  the  ultimate  consignees,  ^and  the 
description,  contents,  and  weight  of  the  packages  in  the  manner 
following : — 


[♦617 


617  EDWARDS  v.  GBEAT  WESTERN  RAILWAY  GO.    M.  T.  1861. 


NtBit^  Ae^  of  eoniigiiML 


DoKription  of 
psekage. 


Oontflniii 


Cwt    (in.    Ibi. 


Raymond 
Barringar 
Ray  ... 


SBalM  ... 

1  Bale ...  . 

2  Balet  ... 


ditto 
ditto 


4  10 

5  0        0 
4       3       0 
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The  above  goods  were  so  delivered,  all  at  the  same  time,  to  be  carried 
together  by  the  company  on  the  said  railway  from  the  Chippenham 
station  to  the  Paddington  station,  and  to  be  there  delivered  together  to 
Parker. 

The  company  received  and  carried  such  goods  accordmgly,  and 
charged  Parker  for  so  doing  10^.,  which  he  paid  under  similar  protest, 
and  was  obliged  to  pay,  in  order  to  procure  the  carriage  and  delivery 
of  the  goods. 

The  plaintiffs  contend  that  Parker  was  entitled  to  have  the  above 
goods  charged  on  the  aggregate  weight  of  11  cwt.  at  the  rate  of  the 
second  class  of  goods  in  the  tonnage-scale  of  the  said  bill  B.,  in  which 
class  bacon  was  specified,  at  which  rate,  from  Paddington  to  Chippen- 
ham, was  16«.  a  ton,  and  was  the  same  as  the  rate  fixed  from  Chippen- 
ham to  Paddington ;  at  which  rate  the  charge  for  the  carriage  of  the 
said  goods  would  have  been  8«.  lOd. ;  and  the  plaintiffs  allege  the 
difference  between  that  sum  and  10«.  to  be  an  overcharge,  which  they 
claim  to  recover. 

On  the  other  hand,  the  company  contend  that  they  were  not  bound 
to  charge  these  goods  on  the  aggregate  weight ;  and,  independently  of 
other  objections  to  such  obligation,  they  allege,  that,  except  where  the 
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weight  of  the  same  kind  of  goods  going  to  some  one*^  ultimate 


consignee  exceeded  3  cwt.,  the  goods,  being  sent  by  a  carrier, 
were  to  be  charged  in  the  miscellaneous,  or  fifth  class ;  and,  accordingly, 
that  the  company  had  a  right  to  charge,  as  they  had  charged,  10s., 
which  is  made  up  thus : — 


Bacon,  9  owt,  at  saoond  class,  or  18«.  a  ton  . 
Misoellaneoas,  2  cwt,  at  fifth  olass,  or  28«.  a  ton 


£  t.  d, 
0  7  2 
0    2  10 

0  10    0 


The  company  also  contend  that  they  were  not  limited,  as  to  the 
charge  made  to  Parker  or  other  carriers,  by  the  charge  made  to  trades- 
men and  other  persons  not  carriers ;  as  they  allege  that  the  goods 
were  not  in  such  cases  carried  under  the  like  cireumgtanees. 

2.  On  the  22d  of  June,  1845,  bill  B.  being  then  in  operation,  Parker 
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deliyered  to  the  company  at  their  station  at  Taunton,  the  packages  of 
goods  hereinafter  next  specified,  weighing  altogether  6  cwt.  lqr«  26  lbs*, 
accompanied  by  the  usual  ticking-off  note,  declaring  correctly,  in  the 
proper  columns,  the  names  and  places  of  residence  of  the  ultimate  con- 
signees, and  the  description,  contents,  and  weight  of  tho  packages,  in 
the  manner  following : — 


Name,  ICy  of  oonilCiifle. 

DeecriDtion  of 
pMkagfle. 

CoBteate. 

Cwt    ^n.    Ite. 

Pavlejy    London 

1  Keg 

1  Hamper .  .  . 
1  Hamper .  .  . 
1  Basket  .  .  . 

liii 

0       2       14 
2       8       24 
2       8         8 
0        0         8 

BonsoTy       ditto 

Bontor,       ditto  •••••..•... 

Chamiingy  ditto   .•••...•... 

0        1       26 

The  above  goods  were  so  delivered  all  at  the  sape  time,  to  be  carried 
together  by  the  company  on  the. said  '''railway  from  the  Taunton  r^ano 
station  to  the  Paddington  station,  and  to  be  there  delivered  *- 
together  to  Parker. 

The  company  received  and  carried  the  said  goods  accordingly,  and 
charged  Parker  for  so  doing  148.  8<2.,  which  he  paid  under  similar  pro- 
test, and  was  obliged  to  pay  in  order  to  procure  the  carriage  and 
delivery  of  the  goods. 

The  plaintiffs  contend,  that  Parker  was  entitled  to  have  the  above 
goods  diarged  on  the  aggregate  weight  of  6  cwt.  1  qr.  26^1b8.,  at  the 
rate  of  the  fourth  class  of  goods  in  the  tonnage-scale  of  the  said  bill  B., 
in  which  class  meat  and  fresh  butter  are  both  specified,  and  which  rate, 
from  Paddington  to  Taunton,  was  4l8.  a  ton,  and  was  the  same  as  the 
rate  fized  from  Taunton  to  Paddington,  at  which  rate  the  charge  for  the 
carriage  of  the  said  goods  would  have  been  138.  4<2. :  and  the  plaintifis 
allege  the  difierence  between  that  sum  and  148.  8<2.  to  be  an  overcharge, 
which  they  claim  to  recover. 

On  the  other  hand,  the  company  contend  that  they  were  not  bound 
to  charge  these  goods  on  the  aggregate  weight,  both  &om  the  nature  of 
the  goods,  and  as  they  were  not  of  the  same  kind :  and,  independent^ 
of  all  other  objection  to  such  obligation,  they  allege,  that,  except  where 
the  weight  of  the  same  kind  of  goods  going  to  some  one  ultimate  con- 
signee exceeded  8  cwt.,  the  goods,  being  sent  by  a  carrier,  were  to  be 
charged  in  the  miscellaneous,  or  fifth  class ;  and,  accordingly,  that  the 
company  had  a  right  to  charge,  as  they  have  charged,  148.  8e{.,  which 
is  made  up  thus : — 

VOL.  XI. — 58 
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If  eat  (going  to  Bonior),  5  owt  3  qn.  4  lbs.,  at  fourth  oIam,  or  41«.  a  ton     .  .    0  12    0 

ICioaUflneoai,  2  qn.  22  lbs.,  at  flfth  olaif,  or  48«.  a  ton 0    1  11 

Two  paroelfl,  at  2<i.  «aeh 004 


0  14    8 


j^Q(Y\      *^®  company  also  contend  that  they  are  not  limited,  as  to 
-'  their  charge  made  to  Parker  and  other  carriers,  by  the  charge 
made  to  tradesmen  and  others,  not  carriers,  as  they  allege  that  the  goods 
were  not  in  such  cases  carried  under  the  like  eireumstaneee. 

During  the  whole  of  the  time  in  which  bill  B.  was  in  operation,  the 
company  were  constantly  employed  by  tradesmen  and  other  persons, 
not  carriers,  to  carry  goods  for  them  on  all  parts  of  the  said  railway. 
If,  on  any  of  the  occasions  mentioned  under  this  second  head  of  claim, 
or  on  any  other  occasion  whilst  bill  B.  was  in  operation,  the  company 
had  carried  the  same  packages  of  goods  as  those  respectively  specified 
under  the  second  head  of  claim,  on  the  same  journeys,  for  a  tradesman 
or  other  person  not  a  carrier,  the  respective  charges  for  so  doing,  instead 
of  10«.  and  14«.  8d.  (the  respective  sums  charged  to  and  paid  by 
Parker),  would  have  been  respectively  8s.  lOd.  and  13s.  id.  only ;  and, 
in  such  cases,  it  weuld  have  made  no  difference,  whether,  in  each 
instance,  the  several  packages  were  to  be  delivered  to  one  consignee 
or  several  consignees,  provided  such  tradesman  or  other  person  not  a 
carrier  had  been  the  party  charged  with  the  carriage.  But  any  other 
carrier  would  have  been  charged  the  same  as  Parker. 

The  goods,  whether  carried  for  Parker  or  a  tradesman  or  other 
person  not  a  carrier,  would  have  been  conveyed  in  and  propelled  by  a 
like  carriage  and  engine,  would  have  passed  only  over  the  same  portion 
of,  and  over  the  same  distance  along,  the  said  railway,  and  under  the 
like  circumstances,  unless  the  fact  of  Parker  being  such  carrier,  and  so 
carrymg  on  his  business  as  hereinbefore  mentioned,  rendered  the  cir- 
cumstances unlike. 

The  charges  and  mode  of  charge  contended  for  by  the  plaintiffs  under 
this  second  head  of  claim,  were  fair  and  reasonable.  There  was  nothing 
♦6211  ^^**"^  ^'  unreasonable  *in  the  charges  or  mode  of  charge 
-"  adopted  by  the  company  towards  Parker,  as  stated  under  this 
second  head  of  claim,  when  considered  by  themselves,  or  without 
reference  to  the  charges  and  mode  of  charge  adopted  towards  persons 
who  were  not  carriers;  and  the  said  charges  and  mode  of  charge 
adopted  towards  Parker  were  fair  and  reasonable,  unless  from  the  cir- 
cumstances stated  in  this  case  they  appear  to  have  been  otherwise. 

Each  of  the  several  alleged  overcharges  stated  under  this  second 
head  of  claim,  is  an  instance  of  a  numerous  class,  out  of  which  it  is 
selected  for  the  purpose  of  ascertaining  the  opinion  of  the  court,  and  so 
that,  in  pursuance  of  the  order  of  nisi  prins,  the  amount,  if  any^ 
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recoverable  by  the  plaintiffs,  may  be  assessed  in  conformity  with  such 
opinion. 

The  second  question  for  the  opinion  of  the  court,  is, — ^whether  the 
company  were  justified  in  charging  Parker  in  the  mode  under  this 
second  head  of  claim  above  stated,  in  the  instances  above  stated ;  and, 
if  not,  whether  the  mode  of  charge  as  contended  for  by  the  plaintiffs 
as  above  stated,  or  what  other  mode  of  charge,  is  the  proper  mode;  and 
whether  the  plaintiffs  are  entitled  to  recover  the  amounts  claimed  under 
this  second  head  as  overcharges,  or  any,  and  if  any,  what  part  thereof, 
and,  if  they  are  so  entitled,  whether  the  same  can  be  recovered  in  this 
action. 

Third  Head  of  Claim. 

1.  On  the  22d  of  July,  1844,  bill  A.  being  then  in  operation,  Parker 
deliveted  to  the  company  at  their  station  at  Chippenham,  the  packages 
of  goods  hereinafter  next  specified,  weighing  altogether  15  cwt.  1  qr.  4 
lbs.,  accompanied  by  the  usual  ticking-off  note,  correctly  declaring,  in 
the  proper  columns,  the  names  and  places  of  residence  of  the  ultimate 
consignees,  and  the  description,  ^contents,  and  weight  of  the 
packages,  in  the  manner  following : — 
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NiBM^AajOfooiidgiMe. 

Daeeriptkm  of 

Oontoati. 

Cwt.     On.    lbs. 

Bajmond,      London 

MaiTioU.         ditto t  .  * 

3  Bales  .... 

1  Bale 

1  Bale 

1  Bale 

1  Bale 

Baeon 

Baoon 

Baoon 

Baoon 

Baoon 

2       2        12 
2        1        14 

Marshal],        ditto 

B«ad  A  Bon,   ditto 

Brewer,           ditto    . 

15        1          4 

The  above  goods  were  so  delivered  at  the  same  time,  to  be  carried 
together  by  the  company  on  the  said  railway,  from  the  Chippenham 
station  to  the  Faddington  station,  and  to  be  there  delivered  together  to 
Parker.  The  company  received  and  carried  the  said  goods  accordingly, 
and  charged  Parker  for  so  doing  11.  2$.  8(2.,  which  he  paid  under  simi- 
lar protest,  and  was  obliged  to  pay,  in  order  to  procure  the  carriage 
and  delivery  of  the  goods. 

The  plaintiffs  contend  that  Parker  was  entitled  to  have  the  above 
goods  charged  on  the  aggregate  weight  of  15  cwt.  1  qr.  4  lbs.  at  the 
rate  of  the  third  class  of  goods  in  the  tonnage-scale  of  the  said  bill  A., 
in  which  class  << bacon"  is  specified;  and  which  rate,  from  Paddington  to 
Chippenham,  was  24«.  a  ton,  and  was  the  same  as  the  rate  fixed  from 
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Chippenham  to  Paddington ;  at  which  rate,  the  charge  for  the.  carriage 
of  the  said  goods  would  have  been  16«.  Id. ;  and  the  plaintiffs  allege  the 
difference  between  that  sum  and  12.  2«.  8(2.  to  be  an  overcharge,  which 
they  claim  to  recoyer. 

On  the  other  hand,  the  company  contend  that  they  were  not  bornid 
to  charge  these  goods  on  the  aggregate  weight ;  and,  independently  of 
*fi9^l  ^^7  objection  founded  on  *the  nature  of  the  goods  or  packages, 
-'  they  say,  that,  except  where  the  weight  going  to  some  one  ulti- 
mate consignee  exceeded  5001bs.,  the  company  were  at  liberty  to  charge 
the  goods  in  the  miscellaneous,  or  sixth  class,  and  were  not  bound,  as 
to  their  charges  to  Parker,  by  the  charge  made  to  persons  not  carriers; 
as,  in  such  cases,  the  goods  were  not  carried  under  the  like  circumstances ; 
and,  accordingly,  that  the  company  had  a  right  to  charge,  as  they  have 
ohargedi  12*  2«.  8(2.,  which  is  made  up  thus : — 

£  «.  d. 

Baoon  (the  three  balei  going  to  Raymond  exoeeding  500  lbs.),  5  cwt.  8  qn.,  at  third 

olau  rate,  or  21f.  per  ton .        .       .060 

MiaoeUaneoas,  9  owt  2  qn.  4  lbs.,  at  sixth  class  rate,  or  35«.  a  ton  .    0  16    8 

12    8 

2.  On  the  26th  of  November,  1844,  bill  A.  being  then  in  operation, 
Parker  delivered  to  the  company,  at  their  station  at  Cirencester,  a  cask 
of  lard  weighing  4  cwt.,  together  with  other  packages  of  goods  weighing 
upwards  of  5001bs.,  to  be  carried  on  the  said  railway  from  the  Cirences- 
ter station  to  the  Paddington  station,  and  there  delivered  to  him,  toge- 
ther with  the  other  goods.  The  lard  and  other  goods  were  accompanied 
by  the  usual  ticking-off  note,  which  correctly  declared,  in  the  proper 
columns,  the  names  and  residences  of  the  ultimate  consignees,  the  descrip- 
tion of  the  packages,  and  their  contents  and  weight. 

The  company  received  and  carried  the  cask  of  lard,  and  the  other 
goods,  accordingly,  and  charged  Parker  for  so  carrying  the  cask  of 
lard  (the  charges  for  the  other  goods  being  unimportant  with  reference 
to  this  head)  7«.,  which  he  paid  under  similar  protest,  and  was  obliged 
to  pay,  in  order  to  procure  the  carriage  and  delivery  of  the  lard. 
♦6^41  *   ^^®  plaintifi  contend  that  Parker  was  entitled  to  *have  the 

"-  -*  said  lard  charged  at  the  rate  of  the  third  class  of  goods  in  the 
tonnage-scale  of  the  bill  A.,  in  which  class  lard  is  specified,  and  which 
rate  from  Paddington  to  Cirencester  was  21».  a  ton,  and  was  the  same 
as  the  rate  fixed  for  carriage  from  Cirencester  to  Paddington,  at  which 
rate  the  charge  for  the  carriage  of  tiie  said  lard  would  have  been  4$.  3(2. ; 
and  the  plaintiffs  allege  the  difference  between  that  sum  and  7^.  to  be  an 
overcharge,  which  they  claim  to  recover. 

On  the  other  hand,  the  company  contend,  that,  the  weight  of  this 
package  being  under  5001bs.,  they  had  a  right  to  include  it  among  the 
miscellaneous  goods,  and  to  charge  it  at  the  rate  of  the  sixth  or  miscel- 
laneous class,  according  to  which  the  charge  was  7^.,  which  they  hare 
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charged ;  and  that  they  are  not  limited,  as  to  the  charge  made  to  Par- 
ker and  other  carriers,  by  the  charge  made  to  tradesmen  or  persons  not 
carriers,  as  they  allege,  that,  in  such  cases,  the  goods  were  not  carried 
under  the  like  circum%tance9. 

8.  On  the  26th  of  December,  1844,  the  bill  A.  then  bebg  in  opera- 
tion, Parker  delivered  to  the  company  at  their  station  at  Bridgewater, 
a  single  hamper  of  meat,  weighing  4  cwt.  0  qrs.  22  lbs.,  accompanied  by 
the  nsoal  ticking-off  note,  correctly  declaring  the  name  and  residence  of 
the  ultimate  consignee,  and  the  description,  contents,  and  weight  of  the 
package,  in  the  manner  following : — 


Namty  ikc^  ofoonstgnM. 

DeKriptlon  of 

Ocmtwiti. 

Cwt     Qzt.     Uia 

Matthews,  Newgate  Market 

1  Hamper .  .  . 

Meat 

4        0        22 

The  above  hamper  of  meat  was  so  delivered  to  be  carried  by  the  com- 
pany on  their  said  railway  from  the  Bridgewater  station  to  the  Padding- 
ton  station,  and  to  *be  there  delivered  to  Parker.  The  company  ri^^^aK 
received  and  carried  the  hamper  of  meat  accordingly,  and  charged  *- 
Parker  for  so  doing  10«.  Td,  which  he  paid  under  similar  protest,  and 
was  obliged  to  pay,  in  order  to  procure  the  carriage  and  delivery  of  the 
meat. 

The  plaintiffs  contend  that  Parker  was  entitled  to  have  the  said 
hamper  of  meat  charged  at  the  rate  of  the  fifth  class  of  goods  in  the 
tonnage-scale  of  the  bill  A.,  in  which  class  meat  is  specified,  and  which 
rate,  from  Paddington  to  Bridgewater,  was  45«.  a  ton,  and  was  the  same 
as  the  rate  fixed  for  the  carriage  from  Bridgewater  to  Paddington,  at 
which  rate  the  charge  for  the  carriage  of  the  said  hamper  of  meat  would 
have  been  9«.  7c2. ;  and  the  plaintiffs  allege  the  difference  between  that 
sum  and  10«.  Td.  to  be  an  overcharge,  which  they  claim  to  recover. 

On  the  other  hand,  the  company  contend,  that,  the  weight  of  this 
package  being  under  5001bs.,  they  had  a  right  to  charge  it  at  the  rate 
of  the  sixth  or  miscellaneous  class,  according  to  which  the  charge  was 
10«.  7d.,  which  they  have  charged,  and  that  they  are  not  limited,  as  to 
the  charge  made  to  Parker  and  other  carriers,  by  the  charge  made  to 
tradesmen  or  persons  not  carriers ;  as  they  allege,  that,  in  such  cases, 
the  goods  were  not  carried  under  the  like  circum%tanee%. 
■  During  the  whole  of  the  time  in  which  bill  A.  was  in  operation,  the 
company  were  constantly  employed  by  tradesmen  and  other  persons  not 
carriers,  to  carry  goods  for  them  on  all  parts  of  the  said  railway.  If, 
on  the  occasions  mentioned  under  this  third  head  of  claim,  or  on  any 
other  similar  occasions  whilst  bill  A.  was  in  operation,  the  company  had 
carried  the  same  goods  on  the  same  journeys  for  a  tradesman  or  other 

2N 
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person  not  a  carrier,  the  charge  for  so  carrying  the  packages  first  spe- 
cified under  this  head  of  claim,  instead  of  12.  2«.  8(2.  (the  sum  charged 
to  and  paid  by  Parker),  would  have  been  16«.  Id.  only,  and  the  charge 
♦6261  ^^  carrying  the  said  lard  would,  *instead  of  7*.  (the  sum 
■■  charged  to  and  paid  by  Parker),  have  been  4«.  8i.  only;  and  in 
such  cases,  provided  the  tradesman  or  other  person  not  a  carrier  was  the 
party  charged  with  the  carriage,  it  would  hare  made  no  difference 
whether  in  each  instance  the  several  packages  were  to  be  delivered  to 
the  same  consignee  or  to  different  consignees ;  and  the  charge  for  so 
carrying  the  said  hamper  of  meat,  instead  of  10«.  7(2.  (the  sum  charged 
to  and  paid  by  Parker),  would  have  been  9s.  7(2.  only ;  anc2  any  Uher 
carrier  would  have  been  charged  in  each  ease  the  eame  as  Parker* 

All  the  said  goods,  whether  carried  for  Parker  or  a  tradesman,  would 
have  been  conveyed  in  and  propelled  by  a  like  carriage  and  engine, 
would  have  passed  only  over  the  same  portion  of,  and  over  the  same  dis- 
tance along,  the  said  railway,  and  under  the  like  circumstances,  unless 
the  fact  of  Parker  being  such  carrier,  and  so  carrying  on  his  business  as 
hereinbefore  mentioned,  rendered  the  circumstances  unlike. 

The  charges  and  mode  of  charge  contended  for  by  the  plaintifi  under 
this  third  head  of  claim,  were  fair  and  reasonable.  There  was  nothing 
unfair  or  unreasonable  in  the  charges  made,  or  mode  of  charge  contended 
for1)y  the  company,  considered  by  themselves,  and  without  reference  to 
the  charges  and  statements  contained  in  the  bill  A.,  and  to  the  charges 
and  mode  of  charge  adopted  towards  persons  who  were  not  carriers ;  and 
the  charges  and  mode  of  charge  made  and  contended  for  by  the  com- 
pany, as  stated  under  the  third  head,  were  fair  and  reasonable,  unless, 
from  the  circumstances  stated  in  this  case,  they  appear  to  have  been 
otherwise. 

Each  of  the  alleged  overcharges  under  this  head  of  claim  is  one  of  a 
class,  out  of  which  it  is  selected  for  the  purpose  of  ascertaining  the 
opinion  of  the  court ;  and  so  that,  in  pursuance  of  the  order  of  nisi 
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prius,  the  amount  ^if  any,  recoverable  by  the  plaintiSis  may  be 


assessed  in  conformity  with  such  opinion. 
The  third  question  for  the  opinion  of  the  court,  is, — ^whether  the 
company  are  justified,  in  the  instances  stated  under  this  third  head  of 
claim,  in  charging  Parker  in  the  mode  contended  for  by  them,  as  stated 
under  this  head ;  andj  if  not,  whether  the  mode  contended  for  by  the 
plaintiffs,  or  what  other  mode,  is  the  proper  mode ;  and  whether  the 
plaintiffs  are  entitled  to  recover  the  amounts  claimed  under  this  head 
as  overcharges,  or  any  and  what  part  thereof;  and,  if  they  are  so 
entitled,  whether  the  same  can  be  recovered  in  this  action. 

Fourth  Head  of  Claim. 

On  the  14th  of  May,  1844,  bill  A.  being  then  in  operation,  and  the 
miscellaneous  class  being  applied  to  the  public,  Parker  delivered  to  the 
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oompany^  at  their  station  at  the  Tiverton  Boad,  the  packages  of  goods 
hereinafter  next  specified,  weighing  altogether  1  cwt.  2  qrs.  14  lbs., 
accompanied  by  the  usual  ticking-off  note,  correctly  declaring,  in  the 
proper  columns,  the  names  of  the  ultimate  consignees,  and  the  descrip- 
tions and  weights  of  the  packages,  in  the  manner  following: — 


Nama. 

Addxttfls. 

wnttnti. 

Cwt    Qn. 

Ibe. 

Johnaon  Sb  Co • 

•  •  •  •  • 

1  Paper 

IBox 

1  BMkat  .  .  . 

0        0 
0       8 
0       S 

14 

8 

20 

H.  Goflin 

Courtney • 

The  contents  of  the  several  packages,  though  not  specified,  are  to  be 
taken  to  be  different  from  each  other.  The  above  goods  were  so  deli- 
vered all  at  the  same  time^  to  be  carried  together  by  the  company  on 
their  said  railway,  from  the  Tiverton  Road  station  to  the  Paddington 
^station,  and  to  be  there  delivered  together  to  Parker.  The  r^tgoo 
company  received  and  carried  the  said  goods  accordingly,  and  '- 
charged  Parker  for  so  doing  Ss.  11(2.,  which  he  paid  under  similar  pro- 
test, and  was  obliged  to  pay,  in  order  to  procure  the  carriage  and 
delivery  of  the  goods.  The  charge  was  composed  of  6s.  5<2.,  being 
the  amount  payable  upon  the  aggregate  weight  of  1  cwt.  2  qrs.  14  lbs., 
according  to  the  <<  Parcels"  scale  in  bill  A.,  with  the  addition  of  2d. 
for  each  of  the  three  packages. 

The  plaintiffs  contend  that  bill  A.  does  not  warrant  any  charge 
beyond  the  sums  stated  in  the  parcels-scale,  and  that  the  additional  2d. 
for  each  package  is  an  overcharge,  which  they  claim  to  recover.  On 
the  other  hand,  the  company  contend  that  they  were  at  liberty  to  charge 
the  5s.  lld.y  because  they  allege  (as  was  the  fact)  that  it  amounted  to 
less  than  the  charge  stated  in  the  «  parcels"  scale  would  amount  to,  if 
each  package  were  charged  separately  by  that  scale,  without  any  addi- 
tional charge  for  such  package;  and  they  also  contend,  that,  both 
inasmuch  as  the  packages  were  of  different  kinds,  and  were  going  to 
different  ultimate  consignees,  the  company  had  a  right  to  treat  them  as 
miscellaneous  goods,  and  to  charge  2d.  a  package  over  and  above  the 
charge  stated  in  the  <<  parcels"  scale,-*especially  as,  owing  to  the  goods 
being  of  different  kinds,  the  same  charge  would  at  the  time  in  question 
have  been  made  to  persons  not  carriers. 

On  the  27th  of  June,  1844,  bill  A.  being  then  in  operation,  and  the 
miscellaneous  class  not  being  applied  to  the  public  other  than  carriers, 
Parker  delivered  to  the  company,  in  a  similar  way,  exactly  similar 
packages  of  goods  to  those  last  mentioned,  similarly  declared  in  the 
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tieking-off  note  acoompaBying  them,  to  be  carried  on  the  same  jowrBey^ . 
and  deliyered  to  Parker,  as  before.  The  oompany  carried  them  as  on 
the  former  occasion,  charged  him  the  same  sum  as  on  that  ocoasiiWy 
which  he  paid  as  ♦then  under  protest,  and  npoa  the  same  com- 
pulsion. The  plaintifis  claim  to  recover  the  same  ov^x^harge  aa 
on  the  former  occasion,  npon^the  same  grounds.  The  company  justify 
the  charge  as  on  the  former  occasion,  except  so  far  as  the  justification 
is  founded  on  the  charge  being  the  same  to  persons  not  carriers ;  and 
they  further  contend  that  they  were  not  limited,  as  to  the  charge  made 
to  Parker  and  other  carriers,  by  the  charge  made  to  tradesmen  and 
other  persons  not  carriers,  as  they  allege  that  the  goods  were  not  in 
such  cases  carried  under  the  like  inreumHancee. 

On  the  11th  of  July,  1845,  the  bill  B.  being  then  in  operation,  Par- 
ker deliyered  to  the  company,  at  their  station  at  Paddington,  the  pack- 
ages of  goods  hereinafter  next  specified,  weighing  altogether  1  cwt. 
2  qrs.  20  lbs.,  accompanied  by  the  usual  ticking-off  note,  correctly 
declaring,  in  the  proper  columns,  the  names  and  places  of  residence  of 
the  ultimate  consignees,  and  the  description  and  weight  of  the  packages, 
in  the  following  manner :— > 


N«]B^»4e,oraoiulgBM. 

paok««^Aa 

Oantnti. 

Cwt    On.     Bis. 

HawkeSy  Beading 

1  Basket   .  .  . 
1  Box 

1  Trass  .  .     . 

e        1        10 
0        2        24 
0        2        14 

Danifi      ditto *  .  .  .  . 

Tanner,     ditto 

1        2        20 

♦630] 


The  contents  of  the  several  packages,  though  not  specified,  are  to  be 
taken  to  be  different  from  each  other,  and  &lling  within  different  classes 
of  the  <<  parcels''  scale  in  bill  B. 

The  above  goods  were  so  delivered  all  at  the  same  time,  to  be  carried 
together  by  the  said  company  on  the  said  railway,  from  the  Paddington 
station  to  the  Seading  ♦station,  and  to  be  there  delivered  together 
to  Parker.  The  company  received  and  carried  the  goods  accord- 
ingly, and  charged  Parker  for  so  doing  1«.  9(2.,  which  he  paid  under 
similar  protest,  and  was  obliged  to  pay,  in  order  to  procure  the  carriage 
and  delivery  of  the  goods.  The  charge  was  composed  of  1«.  3d.,  being 
the  amount  payable  upon  the  aggregate  weight,  1  cwt.  2  qrs.  20  lbs., 
aeeeniing  to  the  fourth  class,  or  highest  class,  of  the  <<  parcels"  scale 
in  the  bill  B.,  with  the  addition  of  2d.  for  each  of  the  three  packages* 

!Fhe  plaintifi  contend  that  bill  B.  does  not  warrant  any  charge  beyond 
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the  sums  stated  in  the  <<  parcelfl"  scale,  and  that  the  additional  2d.  for 
each  package  is  an  overcharge,  which  they  claim  to  recoyer. 

On  the  other  hand,  the  company  contend  that  they  were  at  liberty  to 
charge  the  Is.  9(2.,  because  they  allege  (as  was  the  fact)  that  it  is  a  less 
siun  than  that  to  which  the  charge  stated  in  the  <<  parcels"  scale  would 
amount,  if  each  package  were  charged  separately  by  that  scale,  without 
any  additional  charge  for  each  package :  and  they  also  contend,  that, 
insBmnch  as  the  packages  were  going  to  different  ultimate  consignees, 
the  company  had  a  right  to  treat  them  as  miscellaneous,  and  to  charge 
2d.  a  package  over  and  above  the  charge  stated  in  the  <<  parcels"  scale* 

The  "parcels"  scales  in  both  bills  are  so  constructed,  that,  in  the 
great  majority  of  cases,  the  charge,  if  made  on  each  package  separately, 
according  to  those  scales,  without  any  addition,  would  exceed  the 
amount  of  charge  made  according  to  those  scales  on  the  aggregate  weight 
of  the  packages.  But  the  company,  whilst  bills  A.  and  B.  respectively 
were  in  operation,  charged  all  persons  upon  the  aggregate  weight  of 
their  packages  falling  within  the  "  parcels"  scale,  and  not  upon  each 
paokage  separately. 

During  the  whole  time  when  bills  A.  and  B.  ^respectively  r^tf^o-i 
were  in  operation,  the  company  were  constantly  employed  by  ^ 
tradesmen  and  other  persons  not  carriers,  to  carry  goods  for  them  on 
all  parts  of  the  said  railway.  If,  on  the  occasions  mentioned  under 
this  fourth  head  of  claim,  or  on  any  similar  occasions  during  the  period 
in  question,  the  company  had  carried  the  same  packages  of  goods  as 
those  respectively  specified  under  this  fourth  head  of  claim,  on  the  same 
journeys,  for  a  tradesman  or  other  person  not  a  carrier,  the  charge  for 
so  doing,  in  the  instance  first  mentioned  under  this  head,  would  have 
been  the  same  as  that  charged  to  Parker,  the  charge  for  miscellaneous 
goods  being  applied  to  the  public  at  large,  as  well  as  carriers,  during 
May,  1844 ;  but  the  respective  charges  for  the  carriage  of  such  pack- 
ages respectively  in  the  several  other  instances  under  this  head  of  claim, 
would  have  been  less  than  the  sums  charged  to  and  paid  by  Parker,  by 
the  amounts  of  2d.  a  package  so  claimed  by  the  plaintiffs  as  overcharges 
as  aforesaid,  which  charge  of  2d.  a  package  would  not  have  been  made 
to  persons  other  than  carriers ;  and,  in  such  cases,  it  would  have  made 
no  difference  whether  in  each  instance  the  several  packages  were  to  be 
delivered  to  one  consignee  or  to  several  consignees,  provided  such  trades- 
man or  other  person  not  a  carrier  had  been  the  party  charged  with  the 
carriage.  But  any  other  carrier  would  have  been  charged  the  same  as 
Parker. 

The  goods,  whether  carried  for  Parker,  or  a  tradesman  or  other 
person  not  a  carrier,  would  have  been  conveyed  in  and  propelled  by  a 
like  carriage  and  engine,  would  have  passed  only  over  the  same  portion 
of,  and  over  the  same  distance  along,  the  said  railway,  and  under  the 
like  circumstances,  unless  the  fact  of  Parker  being  such  carrier,  and  so 
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carrying  on  his  business  as  hereinbefore  mentioned,  rendered  the  cir- 
cumstances unlike. 

The  charges  and  mode  of  charge  contended  for  by  the  plaintiffs  undet 
*R^9l  this  fourth  head  of  claim  were  fair  and  ^reasonable.  There  was 
-^  nothing  unfair  or  unreasonable  in  the  charges  or  mode  of  charge 
adopted  by  the  company  towards  Parker,  as  stated,  under  this  fourth 
head  of  claim,  when  considered  by  themselves,  and  without  reference  to 
the  scale  of  charges  contained  in  bills  A.  and  B.,  and  to  the  charges 
and  mode  of  charge  adopted  towards  persons  who  were  not  carriers. 
And  the  said  charges  and  mode  of  charge  adopted  towards  Parker  were 
fair  and  reasonable,  unless,  from  the  circumstances  stated  in  this  case, 
they  appear  to  have  been  otherwise. 

Each  of  the  several  alleged  overcharges  stated  under  this  fourth  head 
of  claim,  is  an  instance  of  a  numerous  class,  out  of  which  it  is  selected 
for  the  purpose  of  ascertaining  the  opinion  of  the  court,  and  so  that,  in 
pursuance  of  the  order  of  nisi  prius,  the  amounts,  if  any,  recoverable  by 
the  plaintiffs,  may  be  assessed  in  conformity  with  such  opinion. 

The  fourth  question  for  the  opinion  of  the  court,  is, — ^whether  the 
company  were  justified  in  charging  Parker  the  said  sums  of  2d.  a  pack- 
age so  alleged  by  the  plaintiffs  to  be  overcharges,  as  under  this  fourth 
head  of  claim  stated ;  and,  if  not,  whether  the  plaintiffs  are  entitled  to 
recover  those  sums,  or  any,  and  if  any,  which  of  them ;  and,  if  they  are 
so  entitled,  whether  the  same  can  be  recovered  in  this  action. 

Fifth  Head  of  Claim, 

The  fifth  head  of  claim  is  for  a  deduction  from  the  company's  charges, 
and  is  claimed  as  a  compensation  for  the  weighing,  loading,  and  unload- 
ing, or  for  so  much  thereof  as  was  performed  by  Parker's  men  betwe^i 
the  Ist  of  May,  1844,  and  the  end  of  May,  1846. 

By  « loading  and  unloading"  is  meant  the  unloading  of  goods  from 
the  carrier's  wagon,  or  any  vehicle  on  which  they  may  be  brought  to 
any  of  the  company's  railway  stations,  the  removing  them  to,  and 
i^nocTi  loading  them  '^'in,  the  company's  railway  trucks,  the  unloading 
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them  from  these  trucks  when  they  had  arrived  at  the  station  of 


delivery,  and  the  removing  them  to,  and  loading  them  in,  the  carrier's 
wagon  or  other  vehicle  prepared  for  them  at  the  station  of  delivery. 

For  some  years  previous  to  1844,  the  company  were  in  the  habit  of 
allowing  to  the  generality  of  carriers  who  employed  them,  a  discount 
of  10  per  cent,  off  the  amount  of  the  company's  printed  charges,  not 
merely  as  an  equivalent  for  any  extra  trouble  given  to  the  carriers  in 
complying  with  the  company's  regulations,  or  for  any  labour  saved  to 
the  company  by  the  services  of  the  carrier's  men,  but  also  as  an  induce- 
ment to  the  carriers,  in  the  infancy  of  railway  traflSc,  to  bring  to  the 
company  the  extensive  business  then  in  the  carriers'  hands ;  and,  in  short, 
to  become  the  wholesale  customers  of  the  company. 

Besides  filling  up  the  ticking-off  notes,  or  carriers'  declarations,  as 
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already  described,  the  carriers  had  men  in  attendance  at  the  railway 
station  to  and  from  which  they  sent  and  received  their  goods,  at  the 
times  of  the  departure  and  arrival  of  the  goods  trains,  who,  in  conjunc- 
tion with  the  company's  servants,  loaded  and  unloaded  the  carriers' 
goods. 

This  course  of  business  continued  until  about  the  time  of  the  decision 
of  Parker  v.  The  Great  Western  Railway  Company,  7  M.  &  G.  258  (E. 
C.  L.  R.  vol.  49),  7  Scott,  N.  R.  885,  in  February  1844.  That  judg- 
ment  having  decided  that  certain  charges  made  by  the  company  to 
carriers  were  illegal,  the  company  altered  their  system  of  dealing  with 
the  carriers.  They  withdrew  entirely  the  allowance  of  10  per  cent., 
forbade  the  carriers'  men  to  do  any  part  of  the  stowage,  or  to  enter  the 
trucks,  either  for  the  purpose  of  loading  or  unloading  them,  or  to  troll, 
or  carry  the  goods  between  the  railway  trucks  and  the  carriers'  wagons; 
and  they  revised  their  scale  of  charges,  reducing  the  rates  on  an  average 
upwards  of  10  per  cent.,  ^except  for  packages  not  exceeding  r^noA 
SOOlbs.,  charged  as  miscellaneous,  in  the  manner  before  stated, —  '- 
the  miscellaneous  class  being  then  first  introduced.  This  reduction  was 
not  confined  to  carriers,  but  extended  to  the  public  at  large,  to  whom 
no  discount  had  been  allowed.  These  alterations  came  into  operation 
on  the  Ist  of  May,  1844. 

The  company  have  never,  since  the  80th  of  April,  1844,  allowed  the 
10  per  cent.,  or  any  discount,  to  any  carrier.  They  had,  in  the  pre- 
ceding January,  entered  into  a  special  agreement  with  a  carrier  named 
Kent,  which  was  to  continue  in  force  for  a  year ;  and,  by  one  of  the 
terms  of  this  agreement,  they  were  to  make  Kent  an  allowance  of  10 
per  cent,  upon  their  charges  to  him ;  but  the  company  refused  to  act 
on  this  agreement  after  the  80th  of  April,  1844.  Kent  brought  an 
action  against  the  company  for  this  refusal,  and  recovered  201/.  10«. 
damages  for  the  nonpayment  of  the  allowance  from  the  1st  of  May, 
1844,  to  the  1st  of  January  1845,  which,  together  with  costs,  the  com- 
pany paid,  under  legal  compulsion ;  and,  after  Kent  had  brought  a 
second  action  for  subsequent  breaches,  the  company  paid  him  a  consi- 
derable sum  to  be  entirely  released  from  the  agreement,  and  all  claims 
under  it.  The  company  never  after  the  80th  of  April,  1844,  made 
any  other  payment  or  allowance  which  could  in  any  way  be  regarded 
as  the  payment  or  allowance  of  the  carriers'  said  discount  of  10  per 
cent.,  or  any  part  thereof. 

From  the  1st  of  May,  1844,  until  after  May,  1846,  the  carriers  in 
general,  and  Parker  among  others,  filled  up  the  ticking-off  notes,  as 
described  in  the  early  part  of  this  case,  and  delivered  them  with  the 
goods.  Parker's  men  (as  did  those  of  other  carriers)  attended  at  the 
stations  at  the  times  of  departure  and  arrival  of  the  goods  trains,  but 
their  services  were  usually  confined  to  unloading  Parker's  wagons,  and 
delivering  the  goods  to  the  company's  men,  and  in  receiving  the  goods 
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from  the  company's  men,  and  loading  them  on  Parker's  wagons.  The 
^r^of-n  usual  course  *was,  for  the  carriers'  men  to  load  and  unload  their 
-'  own  wagons,  and  for  the  company's  men  to  load,  stow,  and  un- 
load the  railway  trucks,  and  to  carry  or  troll  the  goods  hetween  the 
railway  trucks  and  the  carriers'  wagons.  Although  this  course,  which 
was  in  accordance  with  the  dompany's  orders,  was  not  very  strictly 
observed,  the  company  never  sanctioned  any  deviation  from  it,  except 
on  certain  occasions,  when  meat  used  to  arrive  at  Paddington  in  large 
quantities  from  the  country  for  the  carriers,  and  particularly  for  Parker, 
whose  business  was  particularly  extensive  in  the  meat  department.  Oa 
these  occasions,  which  were  termed  the  meat  mornings  (being  the  mom- 
ings  of  Friday  and  Saturday  in  each  week),  Parker's  men  used,  in 
addition  to  their  other  work,  to  enter  the  railway  trucks,  and  do  the 
principal  part  of  the  unloading  the  meat  from  those  trucks,  and  the 
carrying  it  to  Parker's  carts ;  and  several  extra  men  in  Parker's  employ 
attended  for  this  purpose  on  the  meat  mornings.  This  was  done  with 
the  sanction  of  the  company,  who,  without  such  assistance,  would  not 
have  been  able  to  deliver  the  meat  within  a  reasonable  time. 

The  attendance  and  services  of  Parker's  and  other  carriers'  men  at 
the  stations,  was  a  matter  of  mutual  convenience  to  the  company  and 
to  the  carriers. 

It  was  essential  to  the  success  of  the  carriers'  business  that  they 
should  always  have  their  goods  delivered  earlier  than  the  company  could 
be  reasonably  required  to  deliver  them,  without  a  far  greater  degree 
of  assistance  from  the  carriers  than  the  company  were  in  the  habit  of 
receiving  from  the  rest  of  the  public.  This  was  especially  the  case 
with  Parker  on  meat  mornings :  and  the  requisite  expedition  was  obtained 
by  the  services  of  his  men.  On  the  other  hand,  those  services  tended 
on  all  occasions  to  the  general  despatch  of  the  company's  business ; 
and,  on  meat  mornings,  enabled  them  to  sustain  the  extra  pressure  of 
♦B^^l  ^^^^'  ^^^^0^^  &A  increase  of  hands.  The  company's  '^'staff  was 
-'  sufficient,  without  the  assistance  of  the  carriers'  men,  for  the 
despatch  and  delivery  of  goods  within  a  reasonable  time,  except  on  meat 
mornings. 

The  company  were  during  the  time  in  question  saved  considerable 
labour  and  expense,  from  the  weights  being  filled  up  in  the  ticking-off 
notes.  But  the  filling  up  these  notes  imposed  upon  Parker  no  appreci- 
able increase  of  labour  or  expense ;  as  he  must,  for  the  purposes  of  his 
own  business,  have  weighed  the  goods,  and  taken  an  account  of  the 
particulars  of  the  several  packages.  Parker  never  objected  to  furnish 
the  weights,  or  to  fill  up  the  ticking-off  notes ;  but  the  company  had 
given  notice  that  the  goods  would  not  be  received  by  them,  unless  the 
ticking-off  notes  were  properly  filled  up ;  and  it  was  taken  by  Parker 
and  the  carriers  as  a  general  rule,  that  the  weights  must  be  filled  up, 
in  order  to  secure  the  carriage  of  the  goods.    When  any  of  the  goods 
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liave  been  weighed  at  the  stations,  such  weighing  has  always  been  done 
by  the  company's  servants. 

Parker  was  ready  and  willing,  daring  the  whole  time  in  question,  and 
the  company  had  notice  of  such  readiness  and  willingness,  to  do  the 
whole  of  the  loading  and  unloading,  as  above  defined.  He  never  refused 
to  have  his  men  in  attendance,  or  required  the  company  to  do  the  work 
done  by  his  men,  or  demanded  as  such  any  compensation  for  their 
services ;  nor  did  he  ever  require  the  company  to  do  any  of  the  loading, 
nnloading,  or  weighing.  No  request  was  ever  made,  on  the  part  of  the 
company,  that  Parker's  men  should  attend  or  do  the  work  done  by 
them ;  but  their  services  were  rendered  and  accepted,  without  objection 
on  one  side,  and  without  solicitation  on  the  other. 

The  company  made  no  separate  charges  to  any  person  during  the 
period  in  question,  for  weighing,  loading,  or  unloading ;  the  charges 
for  carriage  being  considered  by  them  sufficient  to  provide  for  any  ordi- 
nary trouble  or  *expense  to  which  the  company  might  be  put  in  r*/.QiT 
weighing,  loading,  and  nnloading.  '     ^ 

The  whole  expense  of  loading  and  unloading  the  goods  sent  by  Parker 
daring  the  period  in  question,  is,  for  the  purpose  only  of  ascertaining 
the  opinion  of  the  court  on  the  defendant's  liability,  admitted  to  be  5007. 
The  expense  to  Parker  of  so  much  of  the  said  loading  and  unloading  as 
was  done  by  his  men,  is,  for  the  same  purpose  only,  admitted  to  be  200L 
The  expense  to  Parker  of  so  much  of  such  loading  and  unloading  done 
by  his  men  as  consisted  in  unloading  the  railway  trucks,  and  carrying 
the  goods  from  thence  to  the  carriers'  waggons,  being  those  services 
performed  by  Parker's  men  on  meat  mornings  which  on  other  occasions 
were  done  by  the  company's  men,  is,  for  the  same  purpose  only,  ad- 
mitted to  be  1002.  The  expense  to  Parker  of  weighing  saved  to  the 
company,  is,  for  the  same  purpose  only,  admitted  to  be  60L 

None  of  the  above  expenses  depend  upon  the  amount  payable  for  the 
carriage  of  the  goods  to  which  they  relate ;  nor  do  such  expenses  ne- 
cessarily vary  at  all  in  proportion  to  such  amount ;  but  they  are  quite 
incapable,  before  the  actual  sums  are  known,  of  being  measured  or  esti- 
mated by  any  per  centage  on  such  amount. 

Parker  paid  all  the  charges  for  the  carriage  of  goods  carried  for  him 
by  the  company  during  the  period  in  question,  under  a  protest,  in  the 
form  previously  stated.  He  was  obliged  to  pay  such  charges,  in  order 
to  procure  the  carriage  and  delivery  of  the  goods. 

The  plaintiffs  contend  that  they  are  entitled  to  recover,  as  overcharges, 
so  much  of  the  10{.  per  cent,  on  the  said  charges  for  carriage,  as  is  equal 
to  the  above  expenses,  or  to  such  of  them  as  were  incurred  by  Parker ; 
or,  at  all  events,  to  such  as  were  incurred  by  him  on  meat  mornings,  in 
doing  the  work  which  properly  belonged  to  the  company's  men. 

The  accounts,  or  books  of  accounts,  referred  to  in  the  *par-  r+goo 
tieulars  of  demand  and  notice  of  action,  contain  no  further  state-  '- 
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ment  of  this  head  of  claim  than  they  are  by  the  notice  of  action  shown 
to  contain. 

The  fifth  question  for  the  opinion  of  the  court,  is, — whether  the  plain- 
tiffs are  entitled  to  recover  any,  and,  if  any,  what  part,  of  the  said  10 
per  cent.,  or  any  and  which  of  the  above  sums  of  5002.,  2002.,  1002.,  and 
502. ;  and,  if  they  are  so  entitled,  whether  the  same  can  be  recovered  in 
this  action. 

Sixth  Head  of  Claim. 

On  the  10th  of  February,  1848,  and  before  the  commencement  of  the 
action,  but  after  the  notice  thereof,  the  plaintiffs  served  on  the  company 
a  demand  in  writing,  bearing  date  the  8th  of  February,  1848,  whereby 
they  demanded  payment  of  the  money  alleged  in  the  notice  of  action  to 
be  due  to  them,  and  claimed  interest  thereon  from  the  date  of  that  de- 
mand until  payment. 

The  plaintiffs  now  contend  that  they  are  entitled  to  recover  such 
interest,  not  exceeding  5  per  cent,  per  annum,  from  the  10th  of  Feb- 
ruary, 1848,  as  the  arbitrator  may  think  proper  to  allow,  on  all  such 
sums  as  are  recoverable  by  them  under  the  foregoing  heads  of  claim,  or 
any  of  them. 

The  company  contend  that  the  plaintiff's  claims  under  the  foregoing 
heads,  if  recoverable  at  all,  are  not  such  debts  or  sums  certain  as  to 
warrant  a  jury,  or  the  arbitrator,  in  giving  interest  on  them ;  and  also 
that  interest  is  not  recoverable,  because  not  included  in  the  notice  of 
action. 

The  last  question  for  the  opinion  of  the  court,  is, — whether,  in  addi- 
tion to  any  other  sum  or  sums  recoverable  in  this  action,  the  plaintiffs 
are  entitled  to  recover  interest  thereon,  if  the  arbitrator  shall  think  the 
case  a  proper  one  for  giving  interest. 

The  court  are  to  be  at  liberty,  throughout  this  case,  if  they  shall 
^fiSdl  ^^^^  proper,  to  draw  all  such  inferences  from  '^'any  of  the  facts 
-'  stated  as  a  jury  would  be  warranted  in  drawing. 

When  the  court  shall  have  decided  upon  the  above  questions,  the 
arbitrator,  pursuant  to  the  order  of  nisi  prius,  is  to  ascertain  and 
direct  for  what  amount,  or  in  what  way,  the  verdict  is  to  be  entered, 
and  to  determine  the  matters  in  difference  in  accordance  with  such 
decision. 

Byle9y  Serjt.  (with  whom  was  J.  Brafvn)^  for  the  plaintiffs. — ^The 
general  principles  laid  down  by  this  court  in  Parker  v.  The  Great 
Western  Railway  Company,  7  M.  &  G.  253  (E.  C.  L.  R.  vol.  49),  7 
Scott,  K.  R.  885,  viz.,  that  the  company  are  bound  to  impose  equal 
charges  upon  all  persons  using  their  railway,  and  are  not  to  make  a 
distinction  between  carriers  and  the  public,  and  that  any  excess  in  the 
charges  exacted  by  them  for  the  performance  of  this  duty,. may  be 
recovered  back  in  an  action  for  money  had  and  received, — ^will  proba- 
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hlj  not  be  disputed.  But  an  act  of  parliament,  the  7  &  8  Vict.  c.  iii., 
irhich  passed  after  the  date  of  that  decision,  will  be  relied  npon  as 
effecting  an  alteration  in  the  rights  and  duties  of  the  company  in  this 
respect.  That  act,  however,  can  have  no  application  to  some  of  the 
transactions  detailed  in  this  case. 

L  1.  The  first  transaction  under  the  first  head  of  claim  discloses  an 
inequality  of  charge,  contrary  to  the  24th  section  of  the  2  Vict.  c. 
zxvii.,  which  requires  that  the  carriage  rates  shall  be  at  all  times 
charged  equally  to  all  persons.  The  case  shows  that  these  goods,  if 
sent  by  one  not  a  carrier,  would  have  been  lumped  together,  although 
intended  for  several  ultimate  consignees ;  but  that  a  different  system 
was  adopted  towards  the  carrier.  This  point  was  decided  against  the 
company  in  the  case  already  referred  to.  Supposing  they  had  charged 
the  public  the  same  that  they  charged  the  carriers,  still  that  would 
have  been  wrong.  The  carrier,  and  not  the  ^ultimate  con-  r^c/wA 
signee,  is,  as  between  him  and  the  company,  the  owner  of  the  '- 
goods :  he  brings  them  to  the  company ;  and  he  receives  them  from 
the  company. 

2.  The  second  transaction  under  this  head  took  place  after  the  pass- 
ing of  the  7  &  8  Vict.  c.  iii.  The  48th  section  of  that  act  repealed  the 
24th  section  of  the  2  Vict.  c.  zxvii.  The  49th  section  enacts  that  all 
tolls  for  the  use  of  the  railway  shall  at  all  times  be  charged  equally  to 
all  persons,  and  after  the  same  rate,  whether  per  mile,  or  per  ton  per 
mile,  or  otherwise,  in  respect  of  all  passengers,  goods,  &c.  And  the 
50th  section  enacts  that  it  shall  be  lawful  for  the  company,  whenever 
they  shall  act  as  carriers,  or  shall  provide  locomotive  or  steam  power 
or  carriages  for  the  conveyance  of  passengers,  goods,  &;c.,  to  charge  for 
sach  locomotive  or  steam  power  and  carriages  such  sum  (not  exceeding 
certain  limits),  and  that  either  per  ton  or  per  mile,  or  by  bulk,  measure, 
number,  or  admeasurement,  or  by  fixed  charges,  as  they  shall  think 
expedient:  provided  always,  that,  in  whatever  way  the  charges  are 
made,  they  shall  be  made  equally  to  all  passengers,  and  to  all  persons 
in  respect  of  all*  goods,  &c.,  of  a  like  description  and  quality,  and  con- 
veyed in  or  propelled  by  a  like  carriage  or  engine,  passing  only  over 
the  same  portion  of,  and  over  the  same  distance  along,  the  railway,  and 
under  the  like  cireumstancee ;  and  that  no  reduction  or  advance  in  any 
of  such  charges  shall  be  made  partially,  either  directly  or  indirectly, 
in  favour  of  or  against  any  particular  company  or  person.  This  pro- 
vision, it  is  submitted,  does  not  in  any  respect  alter  the  company's 
condition:  the  words  << under  the  like  circumstances,"  do  not  refer  to 
the  character  of  the  persons  who  employ  them,  but  to  the  trouble,  ex- 
pense, and  risk  they  incur  in  the  carriage  of  the  goods. 

3.  The  third  transaction  under  this  head  relates  to  two  hampers  of 
meat  and  one  flat  of  butter  sent  on  the  '^'Gth  of  May,  1844,  r^^^^ 
brfare  the  passing  of  the  7  &  8  Vict.  c.  iii., — the  miscellaneous  '- 
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class  in  scale-bill  A.  being  then  applied  to  the  public.  The  company 
claim  to  charge  these  goods  according  to  the  miscellaneous  class,  because 
they  were  not  of  the  same  hind.  If  meat  and  butter  are  goods  of  one 
hind  or  cla%%^  they  had  no  right  thus  to  charge  them.  « Kind'*  and 
<< class"  are  synonymous  terms,  as  here  used;  and  if  so,  meat  and 
butter,  being  in  the  same  class  in  the  scale-bill,  ought  to  hare  been 
charged  upon  the  aggregate  weight  according  to  that  class.  If  there 
be  any  ambiguity,  the  words,  being  the  words  of  the  company,  imd  im- 
posing a  duty  upon  the  public,  are  like  doubtful  and  ambiguous  words  in 
an  act  of  parliament,  to  be  construed  most  strongly  against  the  com- 
pany, and  in  favour  of  the  public. 

4.  The  next  transaction  differs  from  the  preceding  only  in  this,  that 
it  took  place  after  the  passing  of  the  7  &  8  Vict.  c.  iii. 

5.  The  fifth  transaction  under  the  first  head  has  this  further  objec- 
tion, that  the  company  apply  the  miscellaneous  or  sixth  class  charge  in 
scale-bill  A.  to  carriers,  and  not  to  the  public.  This  is  an  inequality 
of  which  the  plaintiffs  have  a  right  to  complain.  [Jeryis,  G.  J. — ^If 
the  former  decision  of  this  court  in  Parker  v.  The  Great  Western  Bail- 
way  Company  is  to  govern  us,  the  question  upon  this  head  of  claim  is 
reduced  to  the  construction  of  the  act  of  7  &  8  Vict.  c.  iii.  s.  50.]  That 
is  so:  and  the  case  expressly  excludes  all  dissimilarity,  except  that  which 
might  arise  from  the  fact  of  the  party  sending  the  goods  being  a  car- 
rier. 

II.  Under  the  second  head  of  claim,  which  refers  to  the  time  when 
scale-bill  B.  was  in  operation,  the  first  transaction  will  follow  the  fate 
of  the  second  transaction  under  the  first  head,  and  the  second  transac- 
tion under  this  head  will  be  governed  by  the  fifth  transaction  under  the 
former  head. 

^oAQ-y  *H1>  !•  The  first  transaction  under  the  third  head  of  claim, 
-'  relates  to  bales  of  bacon  consigned  to  five  different  persons.  For 
a  portion  of  this,  which  exceeded  SOOlbs.  weight,  going  to  one  person, 
the  charge  was  correct ;  but,  as  to  the  rest,  it  was  not  justified  by  the 
171st  section  of  5  &  6  W.  4,  c.  cvii.  The  goods  wfce  aggregate  of 
one  kind  or  class,  and  therefore  should  have  been  lumped,  as  the  case 
finds  would  have  been  done  if  sent  by  one  not  a  carrier. 

2.  The  only  difference  between  the  next  transaction  and  the  former 
under  this  head,  is,  that  here  the  proviso  does  not  apply. 

8.  The  third  transaction  under  this  head  does  not  materially  differ 
from  the  other  two. 

rV.  1.  The  first  transaction  under  the  fourth  head,  has  reference  to 
the  additional  charge  of  2d.  per  package,  which,  it  is  submitted,  though 
properly  charged  on  the  tonnage-scale,  is  not  chargeable  on  the  parcels- 
scale. 

2,  8.  The  second  transaction  is  open  to  the  charge  of  inequality,  the 
additional  2(2.  per  package  not  being  imposed  upon  the  public ;  and  the 


^ 
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third  is  similar,  unless  the  circumstance  of  Parker  being  a  carrier  made 
a  difference. 

y.  The  fifth  head  of  claim  was  for  a  reduction  from  the  company's 
charges,  as  a  compensation  for  the  weighing,  loading,  and  unloading, 
or  for  so  much  thereof  as  was  performed  by  Parker's  men,  between  the 
1st  of  May,  1844,  and  the  end  of  May,  1846.  This  applies  more  par- 
ticularly to  the  «  meat  mornings,"  when  the  company's  staff  was  inade- 
quate to  the  performance,  without  such  assistance,  of  the  accumulated 
work.  The  former  decbion  of  this  court  shows  that  the  carriers  were 
entitled  to  compensation  for  the  assistance  thus  rendered  by  them.(a) 
[Jervis,  C.  J. — That  only  shows  that  the  *company  are  not  jus-  r^/i^q 
tified  in  excluding  one  carrier  from  such  an  arrangement.]  This  '- 
falls  within  the  remark  which  fell  from  Alberson,  B.,  in  Pickford  v. 
The  Grand  Junction  Railway  Company,  10  M.  &  W.  416, f — "  Can  it 
be  said  that  Pickford  &  Co.  and  Mr.  Home  are  charged  equally,  when 
they  are  charged  the  same  sum  in  one  case  for  carriage  plus  porterage, 
and  in  the  other  case  for  carriage  alone?"  The  1  Vict.  c.  xcii.,  s.  44, 
empowers  the  company  to  demand  a  reasonable  charge  for  the  loading  and 
unloading  or  weighing  any  articles,  matters,  or  things  which  they  may 
be  required  to  load,  unload,  or  weigh.  Here,  they  are  not  required  to  do 
anything  of  the  sort :  on  the  contrary,  the  ticking-off  notes  require  the 
carrier  to  classify  and  weigh.  [Jervis,  C.  J. — He  must  weigh,  for  his 
own  conyenience.  Any  saving  of  trouble  or  expense  arising  to  the 
company  from  that,  cannot  be  money  had  and  receiyed.]  Then,  the 
withholding  from  Parker  the  allowance  of  10  per  cent.,  during  the  con- 
tinuance of  the  company's  contract  with  Kent,  was  clearly  an  inequa- 
lity of  charge.  [Jervis,  C.  J. — ^When  they  found  they  were  doing 
wrong  in  making  this  allowance  to  £ent,  they  discontinued  it.]  They 
broke  their  agreement  with  Kent,  were  sued,  and  paid  500Z.  by  way  of 
compromise.  [JsRVis,  C.  J. — They  paid  damages  for  not  making  him 
the  allowance.]  It  does  not  lie  in  the  company's  mouth  to  say  that  they 
made  an  illegal  contract  with  Kent. 

yi.  The  last  head  of  claim  arises  upon  the  construction  of  the  8  &  4 
W.  4,  c.  42,  8.  28.(6)  It  may  be  conceded  that  interest  would  not  be 
recoverable  here,  unless  given  by  that  statute.  It  is  submitted,  however, 
that,  inasmuch  as  the  action  is  for  a  debt  which  a  jury  may  render  cer- 
tain, it  is  within  the  act. 

(a)  Sm  7  M.  A  G.  253  (E.  C.  L.  R.  ToL  49),  7  Scott,  N.  R.  835. 

{b)  Which  enacts,  «that»  upon  all  dehts  or  sums  certain,  payable  at  a  certain  time  or  other- 
wiie,  the  jury,  on  the  trial  of  any  iBoae,  or  on  any  inqnisition  of  damages,  may,  if  they  think  fit, 
allow  intered^o  the  creditor,  at  a  rate  not  exceeding  the  cnirent  rate  of  interest,  from  the  time 
when  aneh  debts  or  sums  were  payable,  if  sneh  debts  or  sums  be  payable  by  virtue  of  some  written 
instniment  at  a  certain  time,  or,  if  payable  otherwise,  then  from  the  time  when  demand  of  pay- 
ment shaU  have  been  made  in  writing,  so  as  snch  demand  shall  give  notice  to  the  debtor  that 
Interest  will  be  claimed  from  the  date  of  snch  demand  nnttl  the  term  of  payment;  prorided,  that 
iattrefl  ahaU  be  payable  in  «U  eases  in  whioh  it  is  now  payable  by  law." 

VOL.  XI.— 65  2  0 
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♦6441      *-2ea<tn5r  (with  whom  were   OhanneU^  Serjt,  Eoggins,  and 
-'  Oripp»)y  for  the  defendants. — [Jbrvis,  C.  J. — ^As  to  the  fiffli 
head  of  claim,  you  need  not  trouble  yoorself.]    The  arbitrator  haTing 
found,  that,  as  to  the  first  fopr  heads,  a  distinction  has  been  made 
between  the  public  and  Parker,  the  defendants  will  not,  after  the  deci- 
sion of  this  court  in  Parker  v.  The  Great  Western  Railway  Company, 
7  M.  4;  G.  253  (E.  0.  L.  R.  vol.  49),  7  Scott,  N.  R.  836,  contend  that 
that  course  can  be  justified,  unless  it  can  be  made  out  that  there  is  a 
difference  of  circumstances,  within  the  7  &  8  Vict.  c.  iii.,  s.  50,  arising 
from  the  fact  of  Parker  being  a  carrier.    The  contest  resolves  itself  into 
a  question  as  to  small  parcels  sent  to  different  consignees.     Under  the 
171st  section  of  the  5  ft  6  W.  4,  c.  cvii.,  the  company  conceived  it  to  be 
the  intention  of  the  legislature  that  they  should  receive  additional  com- 
pensation for  the  increased  risk  incurred  by  the  transmission  of  small 
parcels ;  and  that  they  had  power  to  prevent  that  intention  from  being 
defeated  in  the  case  of  carriers.    But,  in  consequence  of  the  decision  of 
this  court,  the  company  went  to  parliament  for  an  extension  of  power. 
Accordingly,  the  7  &  8  Vict.  c.  iii.,  repeals  the  former  provisions,  and 
re-enacts  them  with  the  single  exception  of  the  addition  of  the  words 
^*  and  under  the  like  circumstances."     The  question  is,  whether  a  num- 
ber of  different  parcels  brought  by  a  carrier  can  be  said  to  be  carried  by 
the  company  under  the  like  circumstances  as  when  brought  to  them  to 
*fU^l  ^^  <5arried  for  *one  not  a  carrier.     [Jbrvis,  C.  J, — The  case  ex- 
^  pressly  finds  that  the  company's  labour  and  expense  in  carrying 
several  packages  for  different  ultimate  consignees,  were  no  greater  with 
respect  to  carriers  than  with  respect  to  other  persons.     The  only  differ- 
ence of  circumstances  seems  to  be,  that  the  company  get  the  services  of 
the  carrier,  and  charge  him  more.]     Down  to  the  time  of  the  passing  of 
the  7  &  8  Vict.  c.  iii.,  the  company  did  charge  the  miscellaneous  class 
goods  to  the  public,  as  to  carriers.     [Brawn. — ^The  case  finds  that  they 
lumped  for  the  public,  but  not  for  carriers.]    Aggregate  of  one  kind  er 
class,  in  the  scale-bill,  must  mean  kind  or  description.    [Mauls,  J. — 
By  **  class,"  the  company  probably  mean,  things  paying  one  rate  of  ton- 
nage.]   If  goods  paying  different  rates  of  tonnage  arc  sent  together, 
they  are  placed  in  the  sixth  or  miscellaneous  class.    [Jebvis,  G.  J. — 
The  company  cannot  charge  parcel-rate,  and  put  the  goods  in  a  class  as 
tonnage  goods  also.] 

As  to  the  claim  for  interest, — The  company  were  entitled  to  a  notice 
of  action :  Kent  v.  The  Great  Western  Railway  Company,  3  C.  B.  714 
(E.  C.  L.  B.  vol.  54).  The  written  demand  of  interest  was  not  served 
until  after  notice  of  action.  This  is  clearly  not  the  debt  or  sum  certain 
which  was  contemplated  by  the  8  &  4  W.  4,  c.  42,  s.  28. 

Brawny  in  reply. — It  cannot  be  Contended  that  the  withholding  of 
interest  was  <<  a  thing  done  or  omitted  to  be  done  in  pursuance  of  the 
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aot/*(^)  Besides,  want  of  notice  of  action  must  be  pleaded :  Davy  v. 
Warren,  14  M,  k  W.  199.t  [Jbbvis,  C.  J. — How  do  we  know  whether 
it  is  pleaded  or  not  ?]  The  arbitrator  has  stated  the  pleadings.  [Jbb- 
vis, C.  J. — The  plea  is  "general  issue,  by  statute."]  The  5  &  6  Vict. 
o.  97, 8.  8,  was  passed  before  this  action  was  ^brought :  therefore,  r^^r^A^ 
the  words  «<  by  statute"  will  not  help  the  defendants.  '- 

Cur.  adv.  vult{b) 

The  Court  being  about  to  give  judgment,  Brmon,  for  the  plaintiffs, 
suggested,  that,  the  reference  in  this  case  being  a  reference  of  <<  all 
matters  in  difference  between  the  parties,"  generally,  the  arbitrator 
might  award  the  10  per  cent,  allowance  claimed  by  the  plaintiffs  under 
the  fifth  head,  although  it  could  not  be  recovered  in  an  action  for 
money  had  and  received,  if  the  court  should  think  it  recoverable  in  any 
other  way. 

Jbrvis,  0.  J.,  now  delivered  the  judgment  of  the  court :  There  are 
six  heads  of  claim  in  this  case ;  each  of  the  first  four  branching  out  into 
yarious  claims  partaking  of  certain  distinctions :  but  in  substance,  the 
claims  upon  the  first  four  heads  are  reduced  to  three. 

The  first  branch  is  in  respect  of  charges  made  for  a  period  anterior 
to  the  coming  into  operation  of  the  act  of  7  &  8  Vict.  c.  iii.  That  is 
disposed  of, — as  was  admitted  in  the  course  of  the  argument, — by  the 
finding  of  the  arbitrator.  He  finds,  that,  in  respect  of  the  various 
claims  under  the  first  four  heads,  certain  scale-bills  were  in  force  before 
the  passing  of  that  act,  and  that,  under  those  scale-bills,  the  same 
classes  of  goods  would  have  been  carried  for  the  public  at  a  less  rate  of 
charge  than  that  for  which  they  were  carried  for  Parker, — ^that  they 
were  carried  for  the  public  at  the  price  which  Parker  contends  he 
ought  to  have  paid ;  and  that  he  paid  the  sums  demanded  under  pro- 
test. Now,  that  being  so,  it  was  conceded,  in  the  courge  of  the  argu- 
ment, that  that  would  bring  the  whole  of  those  four  cases  within  the 
^decision  of  this  court  in  Parker  v.  The  Great  Western  Railway  r^/^  7 
Company,  7  M.  &  G.  258  (E.  0.  L.  R.  vol.  49),  7  Scott,  N.  R.  •-  ^' 
885,  which  is  binding  upon  us.  The  plaintiffs,  therefore,  are  entitled 
to  the  judgment  of  the  court  upon  this  part  of  the  case. 

The  second  branch  disposes  of  the  remainder  of  these  four  heads, 
with  one  single  exception  arising  from  the  7  &  8  Vict.  c.  iii.  s.  50. 
That  section  enacts  <<that  it  shall  be  lawful  for  the  Great  Western 
Railway  Company,  whenever  they  shall  act  as  carriers,  or  shall  provide 
locomotive  or  steam  power  or  carriages  for  the  conveyance  of  passengers, 
animals, 'goods,  wares,  merchandise,  articles,  matters,  or  things,  to  charge 
for  such  locomotive  or  steam  power  and  carriages  such  sum  (not  exceed 
ing  the  sums,  if  any,  limited  by  the  recited  acts,  or  any  of  them),  and 

{a)  5  a;  6  W.  i,  e.  ey'iu,  t.  123. 

(6)  Thii  e«M  wm  argiied  before  Parker  «.  The  Oreat  Western  RaQway  Company,  ante,  p.  645; 
bot  the  Jndgaent  in  that  eaae  was  deUrend  flnt 
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that  cither  per  ton  or  per  mile,  or  by  bulk,  measure,  number,  or  admea- 
surement, or  by  fixed  charges,  as  they  shall  think  expedient :  provided 
always,  that,  in  whatever  way  the  said  charges  are  made,  they  ihall  be 
made  equally  to  all  passengers,  and  to  all  persons,  in  respect  of  all 
animals,  and  of  all  goods,  wares,  merchandise,  articles,  matters,  and 
things  of  a  like  description  and  quality,  and  conveyed  in  or  propelled 
by  a  like  carriage  or  engine,  passing  only  over  the  same   portion 
of,  and  over  the  same  distance  along,  the  said  railway,  and  under 
the  like  ciroumetancee ;  and  no  reduction  or  advance  in  any  of  suck 
charges  shall  be  made  partially,  either  directly  or  indirectly,  in  favour 
of  or  against  any  particular  company  or  person."     The  arbitrator 
finds  that  the  only  <<  difference  of  circumstances"  here  arises  from  the 
fact  of  Parker  being  a  carrier ;  and  that,  if  the  same  goods,  under  the 
same  circumstances  in  other  respects,  had  been  tendered  to  the  company, 
they  would  have  carried  them  for  a  less  sum.     The  question,  therefore, 
is  this, — is  the  fact  of  Parker  being  a  carreer  a  different  eireumetaneef 
or,  are   the  goods  carried  und^  different  circunatances  when  they 
*MR1  *are  carried  for  anybody  else  ?    Now,  looking  at  the  words  of 
-'  the  50th  section  of  the  7  &  8  Vict.  c.  iii.,  I  cannot  say  that  they 
are.     The  goods  carried  are  of  the  like  quality,  and  they  are  carried 
along  the  same  portion  of  the  railway,  and  by  the  same  power,  and  at 
the  same  time,  and  subject  to  the  same  risks  and  liabilities.     In  the 
case  of  Pickford  v.  The  Grand  Junction  Railway  Company,  10  M.  k 
W.  899,t  it  was  expressly  decided  that  the  fact  of  a  person  bebg  a 
carrier  made  no  difference  in  the  circumstances.     The  words  of  the  act 
of  parliament  in  that  case(a)  were  <<  under  the  same  circumstances," — 
which  are  nearly  identical  with  those  now  in  question. 

But,  under  the  first  five  claims,  there  arises  another  point.  Und» 
the  sixth  class  in  the  scale-bill,  the  company  have  classed  by  tonnage 
goods  coming  under  the  first,  second,  third,  fourth,  and  fifth  classes, 
which,  though  they  might  have  been  charged  as  parcels,  are  charged  by 
the  first  scale-bill  as  «  miscellaneous  goods"  under  the  sixth  class,  at  a 
higher  rate  of  tonnage ;  and  the  company  have  by  their  construction 
excluded  carriers,  thereby  making  a  difference  between  them  and  the 
public.  In  order  to  justify  this,  the  company  say  that  <(kind"  and 
(( class"  in  the  scale-bill  mean  different  things,  and  therefore,  when  they 
charge  the  public,  they  put  into  the  sixth  class  goods  which  are  not 
goods  of  the  same  kind  though  of  the  same  class.  In  the  course  of  the 
argument,  it  was  pointed  out  by  my  Brother  Maule  what  was  the 
reason  for  the  distinction,  viz.  that  they  had  the  weighing  and  the^xtra 
trouble.  If  they  are  goods  all  of  one  kind,  they  are  put  into  one  scale ; 
if  of  different  classes,  you  would  not  weigh  them  separately,  bat 
altogether,  and  put  them  under  the  sixth  class ;  therefore,  the  word 
<<class"  is  larger  than  the  word  <<kind,"  and  the  company  havingrestricted 
it  by  the  more  limited  meaning  of  the  word  <<  kind,"  were  wrong  in 

(a)  8  Viot.  0.  zliz.,  i.  26. 
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ehftrging  Parker  at  therate  of  *Ss.  5d.y  when  they  would  have  ri^i^tq 
diarged  the  public  only  S*.  2d.  *- 

This,  I  thiuk,  disposes  of  the  four  first  heads  of  claim. 

Under  the  fifth  head  of  claim,  it  is  contended  that  Parker  was  entitled 
to  an  allowance  of  10  per  cent.,  or  something  less  than  10  per  cent., 
for  the  assistance  afforded  to  the  company  by  his  men  in  loading  and 
unloading  on  what  are  called  the  <<meat  mornings."  The  plaintiffs 
present  that  claim  on  two  grounds, — ^first,  they  say  the  carrier  has  done 
work  for  the  company  which  the  public  did  not  do,  and  which  the  com- 
pany did  for  the  public,  and  therefore  that  he  was  entitled  to  compen- 
sation for  it.  The  court  is  of  opinion  that  that  is  not  so ;  as  was 
intimated  in  the  former  case  just  decided.  But  further,  the  plaintiffs 
say,  we  are  entitled  to  a  reduction,  on  the  ground  of  inequality^  because 
the  company  entered  into  a  contract  with  Kent  to  make  him  an  allow- 
ance of  10  per  cent,  prior  to  the  decision  of  this  court  in  1844 ;  and, 
because  they  would  not,  after  that  decision,  carry  that  agreement  into 
effect,  they  paid  him  damages  in  an  action  which  he  brought  against 
them,  and  5002.  more;  and  so,  in  truth,  they  have  been  making,  him, 
through  the  intervention  of  a  jury,  an  allowance  which  they  have  with- 
held from  Parker, — ^which,  it  is  said,  brings  the  case  within  the  principle 
laid  down  in  the  judgment  of  Tindal,  C.  J.,  in  Parker  v.  The  Great 
Western  Railway  Company.  The  answer  to  that  is  this :  the  company 
have  paid  Kent  damages  for  the  breach  of  the  contract,  in  withholding 
the  stipulated  allowance.  How  can  that  be  said  to  constitute,  as  be- 
tween Parker  and  Kent,  an  inequality  of  charge?  The  company  did 
not  do  that  of  which  the  plaintiffs  complain :  they  paid  damages  for  not 
doing  it. 

The  only  remaining  question  is  this, — ^whether  the  arbitrator  is  at 
liberty,  if  he  shall  think  fit,  to  allow  interest  on  the  sums  recoverable 
in  this  action.  The  *plain tiffs  contend  that  Parker  has  from  the  r^tgr/^ 
commencement  been  paying  a  sum  certain  to  the  company  in  *- 
excess  of  the  lawful  charge  upon  every  transaction.  There  is  a  demand 
in  writing  of  the  debt,  and  a  demand  of  interest  under  the  statute  3  k 
4  W.  4,  c.  42,  s.  28.  This,  therefore,  is  a  sum  certain  with  respect  to 
which  a  demand  has  been  made  for  principal  and  interest ;  and  tlie  arbi- 
trator may,  if  he  thinks  fit,  give  interest.  But  it  is  said,  on  the  other 
hand,  that  the  arbitrator  cannot  do  this,  because  the  company's  act  of 
parliament  entitles  the  company  to  a  notice  of  action,  and  the  notice  of 
action  here  does  not  demand  interest.  There  are  two  answers  to  this : 
one  is,  that  there  is  no  plea  of  want  of  notice  of  action,  but  only  a  plea 
of  never  indebted  «  by  statute," — ^the  effect  of  which  is  altered  by  Shr 
F.  Pollock's  act,  5  &  6  Vict.  c.  97,  s.  3.  The  defendants  had,  there- 
fore, no  right  to  rely  upon  the  general  plea :  they  are  bound  to  plead 
specially  the  want  of  notice  of  action.  A  further  answer  would  be, 
that  this  is  a  submission,  not  only  of  the  action,  but  of  all  matters  in 

2o2 


660  EDWAKDS  v.  GREAT  WESTERN  RAILWAY  CO.    M.T.  1851. 

difference ;  and  the  interest  would  be  a  matter  in  difference,  whether 
demanded  by  the  notice  of  action  or  not.  If  the  arbitrator  could  give 
it,  he  might  give  it  in  that  way,  notwithstanding  the  want  of  claim  of 
interest  in  the  notice. 

On  these  grounds,  we  are  of  opinion  that  this  case  maj  be  shortly 
disposed  of;  for,  it  being  admitted,  in  the  course  of  the  argument,  that 
the  matter  turns  upon  the  distinction  I  hare  pointed  out,  then  we  are 
precluded  from  any  further  argument,  by  the  finding  of  the  arbitrator 
upon  the  different  heads. 

Keating. — Interest,  of  course,  can  only  be  allowed  from  the  date  of 
the  demand. 

Jervis,  C.  J. — That  is  regulated  by  the  statute. 

Rule  accordingly. 


*651]  *DORSETT  v.  ASPDIN.    Nov.  19. 

Where  the  plaintiff  has,  upon  the  defendant's  default,  in  dtte  time  delirered  the  demnrrer-bookB 
for  him  to  the  two  junior  Judges,  the  defendant  cannot  be  heard,  bat  the  pluntiff  will  hare 
judgment,  unleu  the  defendant  appears  and  pays  for  the  books  so  deliyered  fbr  him. 

In  this  oourty  »  preTiouf  notice  of  the  plaintiff's  intention  to  take  the  olO^tion,  is  not  reqnired. 

This  was  a  demurrer  to  a  plea.  The  plaintiff  having  deliyered  all 
the  demurrer-books, 

OrompUmy  after  he  had  been  heard  in  support  of  the  demurrer,  and 
after  Massey  Dawson  had  actually  commenced  his  argument  in  support 
of  the  plea,  objected  that  the  defendant  ought  not  to  be  heard  until 
be  had  paid  for  the  demurrer-books  delivered  by  the  plaintiff  on  his 
default. 

Maeeey  Dawson,  contrit,  submitted  that  the  objection  came  too  late, 
and  that,  for  anything  that  appeared  to  the  court,  the  defendant  might 
already  have  paid  for  the  books.  [Jsryis,  C.  J. — Has  the  plaintiff 
complied  with  the  conditions  which  entitle  him  to  make  the  objeetion  ? 
He  must  have  delivered  the  books  which  the  defendant  ought  to  have 
delivered,  on  the  day  following  that  on  which  the  defendant's  default 
was  made ;  Hooper  v.  Woolmer,  10  C.  B.  870  (E.  C.  L.  B.  vol.  70) : 
and,  according  to  Sandall  v.  Bennett,  2  Ad.  &  E.  204  (E.  C.  L.  R.  vol. 
29),(a)  he  should  give  notice  to  the  defendant  before  the  objection  is 
made  in  court.] 

Orompton. — ^The  rule  of  Hilary  Term,  4  W.  4,  r.  7,  provides,  that, 
«  four  clear  4&ys  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer-book,  special  case,  or  special  ver- 
dict, to  the  lord  chief  justice  of  the  King's  Bench  or  Common  Pleas,  or 
^g-o-i  lord  chief  baron,  as  the  case  may  be,  and  the  senior  judge  "^of 
-'  the  court  in  which  the  action  is  brought ;  and  the  defendant  shall 

(a)  In  that  ease,  it  woold  seem,  the  default  was  brought  to  the  notice  of  the  court  b/  afidmrit. 
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deHver  copies  to  the  other  two  judges  of  the  court  next  in  seniority ; 
and,  m  defauU  of  either  partyy  the  other  party  may,  on  the  dayfollowing^ 
deliyer  such  copies  as  ought  to  have  been  so  delivered  by  the  party 
making  default :  and  the  party  making  default  shall  not  be  heard  until 
he  shall  have  paid  for  such  copies,  or  deposited  with  the  clerk  of  the 
rules  in  the  £ing's  Bench  and  Exchequer,  or  the  secondary  in  the 
Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such 
copies."  The  plaintiff  has  literally  complied  with  that  rule :  there  is 
nothing  which  requires  him  to  give  the  defendant  notice.  [Jbrvis,  C. 
J. — It  is  only  fair  and  proper  that  notice  should  be  given.]  The  defend- 
ant knows  what  the  rule  of  court  requires  of  him,  and  he  knows  that  he 
has  been  guilty  of  a  default.  [Master  Canceller  reported  that  it  had 
never  been  the  practice  in  this  court  to  give  notice.] 

It  appearing,  upon  inquiry  of  the  judge's  clerks,  that  all  the 
demurrer-books  had  been  delivered  by  the  plaintiff's  attorney,  and  in 
due  time, 

Jbrvis,  C.  J.,  said :  It  appears  to  be  the  uniform  practice,  that, 
vrhere  the  plaintiff  has,  upon  the  defendant's  default,  in  due  time 
delivered  the  demurrer-books  for  him  to  the  two  junior  judges,  he  is 
entitled  to  judgment,  unless  the  defendant  appears  and  pays  for  the 
books  so  delivered :  Scott  v.  Bobson,  1  C.  M.  &  R.  29  ;t  Wilton  v. 
Scarlett,  1  D.  &  L.  810.  That  being  so,  and  there  being,  as  the  master 
reports  to  us,  no  authority,  in  this  court,  for  requiring  the  plaintiff  to 
give  the  defendant  notice  of  his  intention  to  take  the  objection,  we  think 
the  defendant  cannot  now  be  heard. 

*DafC8on  asked  that  the  case  might  be  allowed  to  stand  over,  r^^^ 

Jkbvis,  C.  J. — ^You  may  perhaps  be  let  in,  if  you  come  to-  '- 
morrow  with  an  affidavit  of  merits. 

DoiPton,  on  the  following  day,  produced  an  affidavit ;  but,  the  court 
not  deeming  it  satisfactory,  there  was 

Judgment  for  the  plaintiff.(a) 

(m)  Sm  Sheddon,  app.,  Botft,  mp^  uito^  p.  27,  wb«n  ih«  oourt  r«fiu«d  to  hear  an  appeal 
nndar  the  Registration  Act,  6  A  7  Viot  e.  18  (or  to  allow  it  to  stan  d  over)  the  appellant  having 
failed,  on  the  respondent's  default,  to  delirer  eopiet  of  the  ease  to  the  two  Janior  pnirae  Jndgei. 


HOWARD  V.  BARNARD.    Nov.  4. 

The  eonrt  refased,  in  an  action  for  the  negligent  oonstmetion  of  a  bnUding,  wherebj  it  fiiU  and 
injared  the  plaintilT,  to  grant  a  new  trial,  on  the  ground  that  the  Jury  had  glTen  merelj 
Bominal  damages, — ^there  being  no  reason  for  supposing  them  to  hare  been  actoatod  by  impro- 
per motives. 

This  was  an  action  upon  the  case  brought  by  the  plaintiff  to  recover 
damages  for  an  injury  sustained  by  him  in  consequence  of  the  negligent 
construction  of  a  stand  at  Epsom,  whereby  it  broke  down. 
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The  cause  was  tried  before  Jbrvis,  C.  J.,  at  the  last  Assizes  for  Sur- 
rey, when  it  appeared,  that  the  defendant  was  th^  owner  of  a  stand  on 
the  race-course  at  Epsom ;  and  that,  in  consequence  of  its  imperfect 
construction,  it  broke  down  whilst  the  plaintiff  and  a  number  of  other 
persons  were  on  it,  and  the  plaintiff  received  some  severe  contusions. 

The  jury, — a  special  jury, — ^returned  a  verdict  for  the  plaintiff, 
damages  one  shilling. 

Ohannelly  Serjt.,  on  behalf  of  the  plaintiff,  now  moved  for  a  new  trial. 
^^^.-  He  submitted  that  the  verdict,  if  not  '^'perverse,  was  clearly 
^  against  the  evidence,  as  to  the  damages  which  the  plaintiff  was 
entitled  to.  [Jbrvis,  G.  J. — It  could  only  be  on  payment  of  costs.] 
In  Armytage  v.  Haley,  4  Q.  B.  917  (E.  C.  L.  R.  vol.  45),  which  was  an 
action  for  injury  by  negligence  of  the  defendant's  servant,  the  jury 
having  found  a  verdict  for  the  plaintiff,  with  one  farthing  damages, 
though  it  appeared  that  the  plaintiff's  thigh  was  broken,  and  that  he 
had  paid  102.  for  surgical  attendance,  the  Court  of  Queen's  Bench 
granted  a  new  trial,  on  payment  of  costs.  [Talfourd,  J. — This  is  one 
of  the  cases  in  which  there  could  be  no  certificate  under  Lord  Denman's 
act,  8  &  4  Vict.  c.  24.  Jervis,  G.  J. — ^If  it  had  been,  I  certainly  should 
not  have  certified.]  The  jury  clearly  have  miscarried  in  their  estimate 
of  the  damages. 

Jbrvis,  G.  J. — ^I  think  there  ought  to  be  no  rule  in  this  case.  I  saw 
nothing  improper  in  the  conduct  of  the  jury.  It  was  peculiarly  their 
province  to  determine  the  amount  of  compensation  the  plaintiff  was 
entitled  to  receive  for  the  injury  he  had  sustained.  I  think  it  would  be 
establishing  a  bad  precedent  to  interfere  with  their  discretion. 

Mauls,  J. — I  am  of  the  same  opinion.  This  is  not  like  the  case  of 
tne  loss  of  a  leg.  The  plaintiff,  as  the  jury  seem  to  have  thought,  was 
not  much  hurt,  and  is  now  as  good  a  man  as  ever.  Another  jury  would 
in  all  probability  not  give  him  202. ;  and  that  would  bring  it  within  the 
rule  upon  which  we  always  act  in  these  cases, — ^not  to  grant  a  new  trial 
as  for  a  verdict  against  evidence  (which  could  only  be  upon  payment 
of  costs,  and  therefore  not  worth  while),  where  the  damages  are  of  so 
small  amount. 

*f)^^l      *  Williams,  J. — ^I  am  of  the  same  opinion.     There  is  no 
^  ground  for  imputing  improper  motives  to  the  jury,  and  therefore 
no  ground  upon  which  we  can  interfere. 

Talfourd,  J.,  concurred.  Rule  refused. 
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MARSHALL  v.  THE  YORK,  NEWCASTLE, -AND  BERWICK 
RAILWAY  COMPANY.    Nov.  15. 

A  declaration  in  case  against  a  railway  company  for  the  loss  of  a  passenger's  laggage,  stated  that 
the  defendants  receired  the  passenger  to  be  safely  carried,  together  with  his  luggage,  "  for 
reward  to  the  defendanta  in  that  behalf;"  it  then  alleged  that  it  was  the  defendant^a  dntj 
nfely  and  securely  to  carry  the  plaintiff  and  his  Inggage,  and  ayerred  a  breach  of  that  duty, 
whereby  the  luggage  was  lost :— i 

Held,  that  the  action  being  founded  on  the  breach  of  duty,  and  not  on  contract,  it  was  not 
aeoesMry  to  allege  or  to  proTe  that  the  reward  was  to  be  paid  h$  Um  plaintiff;  but  that  the 
plaintiff  was  entitied  to  recorer,  although  it  appeared  that  the  feure  was  paid  by  the  plaintiff's 
master,  with  whom  he  was  trayelling  at  the  time. 

And,  9mbU,  that  if  the  allegation  in  the  deelaration  did  import  that  the  payment  was  to  be  made 
bg  the  plaintiff,  the  payment  by  his  master  on  his  behalf  would  be  a  payment  by  the  plaintiff. 

This  iras  an  action  upon  the  case  brought  by  the  plaintiff  to  recover 
from  the  defendants,  the  York,  Newcastle,  and  Berwick  Railway  Com* 
pany,  damages  for  the  loss  of  a  portmanteau  containing  articles  of  wear- 
ing apparel. 

The  declaration  stated  that  the  defendants,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  were  the  owners 
and  proprietors  of  a  certain  railway,  to  wit,  the  Newcastle  and  Berwick 
Railway,  and  of  certain  carriages  used  by  them  for  the  carriage  and 
conveyance  of  passengers,  goods,  and  chattels  in,  upon,  and  along  the 
aaid  railway,  and  in,  upon,  and  along  certain  other  railways,  from  a 
certain  place,  to  wit,  Darlington,  to  a  certain  other  place,  to  wit,  London, 
for  *hire  and  reward  to  them,  the  defendants,  in  that  behalf;  r^/^cf^ 
that  thereupon  the  plaintiff,  theretofore,  to  wit,  on,  &c.,  at  the  ^ 
request  of  the  defendants,  became  and  was  a  passenger  in  one  of  their 
said  carriages,  to  be  by  them  safely  and  securely  carried  and  conveyed 
thereby,  together  with  his  luggage,  on  a  certain  journey  along  the  said 
railways,  to  wit,  from  Darlington  aforesaid,  to  London  aforesaid, /or 
reward  to  the  defendante  in  that  behalf;  that  the  defendants  then  received 
the  plaintiff  as  such  passenger  as  aforesaid,  together  with  his  luggage,  to 
wit,  a  certain  portmanteau  containing  divers  goods  of  the  plaintiff,  to 
wit,  &c.,  &c. ;  and  that  thereupon  it  then  became  and  was  the  duty  of  the 
defendants  to  use  due  and  proper  care  that  the  plaintiff  and  his  luggage 
should  be  safely  and  securely  carried  and  conveyed  by,  upon,  and  along 
the  said  railway  as  aforesaid,  from  Darlington  aforesaid  to  London  afore- 
said ;  but  that  the  defendants  did  not  use  due  care  in  that  behalf,  and 
that,  by  their  carelessness,  negligence,  and  default,  the  said  luggage 
became  wholly  lost  to  the  plaintiff,  &c. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  that  the  plain- 
tiff did  not  become,  nor  was  he,  a  passenger  in  one  of  the  carriages  of 
the  defendants,  to  be  by  them  safely  and  securely  carried  thereby,  with 
hiB  luggage,  on  the  said  journey,  modo  et  formd^ — thirdly,  that  the 
defendants  did  not  receive  the  said  luggage  of  the  plaintiff  for  the  pur- 

VOL.  XI.-56    JO  i^.  ^-^|,\1^^-     :.: 
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pose  in  the  declaration  mentioned  modo  et  formd;  concluding  to  the 
country. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  It  appeared  that  the  plaintiff  was  valet  to  Lord 
Adolphus  Vane,  that,  in  the  month  of  September,  1850,  he  was  travel- 
ling to  London  with  his  master,  that  the  portmanteau  in  question  was 
placed  in  the  railway  train  at  Darlington,  and  lost  on  the  road.  It 
appearing,  however,  upon  the  evidence  of  Lord  Adolphus  Vane,  that  his 
*fiS71  ^^^^^V  ^^d  himself  taken  *and  paid  for  the  tickets  for  himself 
^  and  his  servant,  it  was  submitted,  on  the  part  of  the  defendants, 
that,  the  action  being  founded  upon  contract,  and  the  contract  having 
been  made  with  the  master,  the  master  and  not  the  servant  should  have 
sued. 

The  lord  chief  justice  nonsuited  the  plaintiff,  reserving  to  him  leave 
to  move  to  enter  a  verdict  for  302., — the  agreed  value  of  the  portmanteau 
and  its  contents, — ^if  the  court  should  be  of  opinion  that  the  action  was 
well  brought. 

Humfreyy  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi.  He  referred  to  Gladwell  v.  Steggall,  5  N.  C.  733,  8  Scott,  60, 
and  Skinner  v.  The  London,  Brighton,  and  South  Coast  Railway  Com- 
pany, 5  Exch.  787.t 

Knawhs  and  Hugh  Hill  now  showed  cause. — This  is  an  action  founded 
upon  a  contract :  Newberry  v.  Colvin,  7  Bingh.  190  (E.  C.  L.  B-  voL 
20),  4  M.  &  P.  876.  The  declaration  alleges  that  the  defendants,  in 
consideration  of  hire  and  reward  to  them  (which  must  necessarily  intend 
to  he  paid  by  the  plaintiff  )j  undertook  safely  and  securely  to  carry  the 
plaintiff  and  his  luggage ;  and  then  alleges  a  breach  of  that  contract. 
So  much  is  this  in  the  nature  of  an  action  of  contract,  that,  according 
to  Powell  V.  Layton,  2  N.  B.  365,— overruling  Qovett  v.  Badnidge,  8 
East,  62, — ^the  non-joinder  of  a  party  as  defendant  would  have  been 
pleadable  in  abatement  formerly.  Sir  James  Mansfield,  in  that  case, 
says :  "  The  duty  of  a  servant,  or  the  duty  of  an  officer,  I  understand : 
but  the  duty  of  a  carrier  I  do  not  understand,  otherwise  than  as  that 
duty  arises  out  of  his  contract."  [Williams,  J. — ^All  the  authorities 
are  considered  in  Pozzi  v.  Shipton,  8  Ad.  &  E.  963  (E.  G.  L.  B.  vol.  35), 
1  P.  &  D.  4.]  Although,  at  first  sight,  that  would  seem  to  be  an 
*B^R1  '^'^^^^^'^^y  against  the  defendants,  it  will  be  found  upon  a  closer 
^  inspection  to  have  no  material  bearing  here.  There  was  no  alle- 
gation there,  that  the  goods  were  delivered  at  the  request  of  the  defend- 
ants. The  ground  of  the  decision  appears  from  the  judgment  delivered 
by  Patteson,  J.,  who  says  :(a)  <<  The  form  of  the  declaration  is  in  case, 
and  differs  from  that  used  in  Bretherton  v.  Wood,  3  B.  &  B.  54  (E.  C. 
L.  B.  vol.  7),  6  J.  B.  Moore,  141  (E.  C.  L.  B.  vol.  17),  in  this,  that  it 
contains  no  positive  averment  that  the  defendants  were  carriers; 

(a)  8  Ad.  A  B.  974  (B.  C.  L.  B.  toL  85). 
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whereas,  in  Bretherton  t^.  Wood,  there  was  an  averment  that  the  defend- 
ants were  proprietors  of  a  stage-coach  for  the  carriage  and  conveyance 
of  passengers  for  hire  from  Bury  to  Bolton.  The  present  declaration 
states  simply  that  the  plaintiff  delivered  to  the  defendants,  and  the 
defendants  received  from  the  plaintiff,  goods  to  be  carried  for  hire  from 
A.  to  B.  It  is  therefore  consistent  with  the  defendants'  being  common 
carriers,  or  being  hired  on  the  particular  occasion  only."  The  decla- 
ration here  is  in  the  same  form  as  in  Bretherton  v.  Wood.  In  that  case, 
the  party  bringing  the  action  was  the  party  with  whom  the  contract 
was  made,  and  by  whom  the  goods  were  delivered  to  the' carrier.  Here, 
the  plaintiff  had  nothing  whatever  to  do  with  the  contract  with  the 
company.  [Williams,  J. — It  was  an  action  upon  the  custom  of  the 
realm,  for  failure  in  performance  of  a  public  duty.  The  foundation  of 
the  action  against  a  surgeon  for  negligence,  is,  not  the  contract  or  em- 
ployment, but  the  breach  of  a  public  duty.]  The  subject  is  very  much 
discussed  in  Ross  v.  Hill,  2  C.  B.  877  (E.  C.  L.  R.  vol.  62),  where  the 
judgment  of  Tikdal,  0.  J.,  shows  that  the  degree  of  care  is  different 
in  the  case  of  a  gratuitous  bailee  from  that  which  is  required  from  a 
bailee  for  reward.  [Williams,  J. — In  Pippin  v.  Sheppard,  11  Price, 
400,  it  was  held  not  to  be  a  ground  of  demurrer  to  a  ^declaration  p^^/^rq 
in  an  action  on  the  case  by  a  man  and  his  wife  against  a  surgeon,  '- 
for  an  injury  to  the  wife  by  reason  of  the  defendant's  improper  and 
unskilful  treatment,  that  it  is  not  stated,— in  the  averment  that  the 
defendant  was  retained  and  employed  as  surgeon  for  reward  to  be  to 
him  paid, — by  whom  he  was  so  retained,  or  by  whom  he  was  to  be  paid : 
it  is  enough  to  aver  that  the  defendant  was  retained  as  a  surgeon,  and 
entered  upon  the  euro.  Chief  Baron  Riohards  there  says:  "I  am 
really  at  a  loss  to  know  how  any  declaration  should  be  framed  in  this 
case  so  as  to  be  right,  if  this  be  wrong.  The  defendant,  being  a  sur- 
geon, undertakes  to  the  public  to  cure  wounds  and  other  ailments  of  the 
human  system,  and  professes  himself  ready  to  be  employed  by  any  one 
for  that  purpose.  The  declaration  states  that  he  was  as  a  surgeon 
employed,  for  a  reasonable  reward,  to  attend  and  cure  this  patient,  that 
he  entered  on  the  treatment,  &c.  It  is,  therefore,  I  think,  sujBSciently 
stated  that  the  defendant  undertook  the  cure.  Then,  negligence  and 
improper  treatment  are  charged,  and  the  injurious  effects  of  such  mis- 
conduct are  averred.  The  question  then  is,  to  whom  was  the  injury 
done  ?  If  a  stranger  had  sent  the  defendant  as  a  surgeon  to  cure  this 
woman,  undertaking  to  pay  him  for  his  attendance,  he  would  not  be 
entitled  to  recover  or  sue  for  damage  and  injury  done  to  her,  in  conse- 
quence of  the  surgeon's  negligence  and  want  of  skill.  From  the  neces- 
sity of  the  thing,  the  only  person  who  ^an  properly  sustain  an  action 
for  damages  for  an  injury  done  to  the  person  of  the  patient,  is,  the 
patient  himself;  for,  damages  could  not  be  given  on  that  account  to 
any  other  person,  although  the  surgeon  may  have  been  retained  and 
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employed  by  him  to  undertake  the  care.  The  party  employing  the- 
surgeon  can  have  nothing  to  do  with  this  action/']  No  doubt,  the  ser- 
vant might  maintain  an  action  against  the  company  for  a  personal  injury, 
*fif)01  ^^^^  ^'  ^^^  breaking  of  a  leg,  or  '*'the  like.     But,  here,  the 

^  master,  who  may  be  said  to  have  been  intrusted  with  the  port- 
manteau, and  who  made  the  contract,  is  the  only  proper  person  to  sue 
for  a  breach  of  it.  It  may  be  said  that  this  doctrine  would  impose 
undue  hardship  on  the  servant ;  but  there  are  many  difficulties  arising 
from  the  relation  of  master  and  servant,  for  which  the  law  affords  no 
remedy:  some  of  these  are  illustrated  by  the  cases  of  Priestly  v.  Fowler, 
3  M.  &  W.  l,t  and  Hutchinson  v.  The  York,  Newcastle,  and  Berwick 
Railway  Company,  5  Exch.  343.t  The  allegation  in  the  declaration 
clearly  was  not  proved. 

Sumfrey  and  WilhSj  in  support  of  the  rule. — It  is  difficult  to  see 
how  the  declaration  in  this  case  could  have  been  framed  otherwise  than 
it  is.  It  is  like  that  in  Wyld  v.  Pickford,  8  M.  &  W.  443.t  The  com- 
pany undertook  safely  to  carry  the  plaintiff's  portmanteau,  for  reward, 
— ^no  matter  by  whom  to  be  paid ;  and,  in  the  performance  of  that  duty, 
they  were  guilty  of  negligence.  That  is  exactly  the  case  of  Gladwell 
V.  Steggall,  5  N.  0.  733,  8  Scott,  60.  There,  a  declaration  in  case 
against  a  surgeon  for  negligence  alleged  that  the  plaintiffs  at  the  request 
of  the  defendant,  had  employed  the  defendant  to  bestow  the  care,  &c., 
of  him  the  defendant,  in  the  profession  and  business  of  a  surgeon  and 
apothecary,  &c.,  and  the  defendant  then  accepted  and  entered  upon  such 
employment  as  such  surgeon ;  and  then  proceeded  to  allege  the  duty 
resulting  from  such  retainer :  and  it  was  held,  that  it  was  immaterial 
by  whom  the  defendant  was  retained,  though  a  distinct  issue  was  takea 
by  the  plea  upon  the  retainer ;  and  that,  if  the  allegation  of  employ- 
ment by  the  plaintiff  was  material,  it  was  supported  by  proof  that  the 
plaintiff  (a  child  about  twelve  years  old)  submitted  to  and  received  the 
n^c^GTi-i  defendant's  "^attendance.    And  Tindal,  C.  J.,  said:  '^Tbe  de- 

^  claration  is  not  framed  as  on  a  contract,  but  for  breach  of  a 
duty  resulting  from  an  alleged  employment  of  the  defendant  by  the 
plaintiff.  One  observation  that  naturally  suggests  itself,  is,  that  none 
but  the  present  plaintiff  could  recover  damages  in  respect  of  the  per- 
sonal suffering  inflicted  upon  her  through  the  defendant's  negligence 
and  want  of  skill.  Another  observation  is,  that  the  form  in  which  the 
issue  is  taken  does  not  at  all  vary  the  extent  of  the  defendant's  duty : 
he  is  bound  to  exercise  the  same  degree  of  care  and  skill,  by  whomso- 
ever he  might  be  called  in."  The  real  liability  of  the  defendants  arises, 
no  doubt,  out  of  their  being  common  carriers.  The  fallacy  is  in  sup- 
posing that  <<  for  reward"  neeessarily  means,  for  reward  « to  be  paid 
hy  the  plaintiff.''  And  if  it  were  necessary,  a  payment  by  the  master, 
in  pursuance  of  a  stipulation  tacitly  entered  into  with  the  servant  at 
the  time  of  hiring,  is  a  payment  by  the  servant.     If  necessary,  tha 
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words  <<for  hire  and  reward"  might  have  been  omitted.  The  declara- 
tion alleges  that  the  company  received  the  portmanteau  as  common 
carriers ;  and  they  would  not  be  the  less  liable  for  the  negligent  loss 
of  it,  because  they  carried  it  gratuitously.  In  the  case  of  the  surgeon^ 
there  would  be  nothing  to  prevent  the  parent  from  maintaining  an 
action  on  the  contract,  and  the  child  from  having  another  action  for  the 
breach  of  duty.  Suppose,  here,  the  plaintiff,  besides  the  loss  of  his 
portmanteau,  had  suffered  amputation  of  a  limb  through  the  careless- 
ness of  the  defendants, — by  whom  would  the  action  for  that  have  been 
brought  ?  [ Jbrvis,  C.  J. — Mr.  Sill  admits  that  in  that  case  the  ser- 
vant must  have  sued.  HUl. — The  master  could  of  course  maintain  no 
action  for  the  personal  suffering  of  his  servant.] 

Jbrvis,  0.  J. — I  am  of  opinion  that  the  rule  must  be  made  absolute 
to  enter  a  verdict  for  the  plaintiff  for  the  ^damages  agreed  upon 
at  the  trial.  Three  points  have  been  incidentally  made  in  the 
course  of  the  argument.  In  the  first  place,  it  is  said,  that,  under  the 
circumstances  of  this  case,  no  action  will  lie  by  the  plaintiff  against 
these  defendants,  whatever  the  form  of  the  declaration.  But  the  ad- 
missions made  in  the  course  of  the  argument,  and  the  authorities  cited, 
place  the  defendants  in  a  difficulty ;  for,  it  is  conceded, — and  indeed 
the  concession  could  not  have  been  avoided, — that  if,  under  the  same 
circumstances,  the  plaintiff  had  sustained  the  loss  of  a  limb,  or  any 
other  personal  injury,  he  alone  could  have  sued.  It  is  said  that 
that  is  because  the  master  could  not  maintain  an  action  in  respect 
of  the  personal  suffering  of  the  servant,  though  he  might  in  respect 
of  the  loss  of  service.  But,  upon  what  principle  does  the  action  lie 
at  the  suit  of  the  servant  for  his  personal  suffering  7  Not  by  reason 
of  any  contract  between  him  and  the  company,  but  by  reason  of  a 
duty  implied  by  law  to  carry  him  safely.  If,  under  the  circumstances 
of  this  case,  the  plaintiff  could  have  recovered  in  respect  of  a  personal, 
injury  sustained  by  him,  there  is  no  reason  why  he  should  not  also 
recover  in  respect  of  the  loss  of  his  liUggage.  The  breach  of  duty  is 
the  same  in  the  one  case  as  in  the  other.  The  action  therefore  will  lie, 
if  the  cause  of  action  be  properly  alleged  in  the  declaration.  But  it 
has  been  contended,  on  the  part  of  the  defendants,  that  the  form  of  the 
declaration  in  this  case  so  ties  up  the  plaintiff,  and  restricts  the  liability 
of  the  defendants,  that  this  action  cannot  be  maintained ;  because  the 
declaration  alleges  that  the  defendants  received  the  plaintiff  and  his 
luggage  to  be  carried  for  reward  to  them  in  that  behalf, — which  means, 
aooordbg  to  the  authorities,  to  be  paid  by  the  plaintiff.  To  that  argu- 
ment, there  are  two  answers.  In  the  first  place,  there  is  no  denial  on 
the  record ;  for,  a  traverse  modo  et  forrnd  substantially  denies  merely 
the  allegation  traversed ;  and  therefore  the  traverse  of  the  receipt  of 
the  ^plaintiff  and  his  luggage,  to  be  carried  for  hire  and  reward,  r^rggn 
by  the  defendants,  did  not  put  in  issue  by  whom  the  reward  was  '- 

2P 
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to  be  paid.  And,  further,  if  that  were  put  in  issue,  the  words  of  the 
allegation  must  be  construed  with  reference  to  the  rest  of  the  declara- 
tion. If  payment  hy  the  plaintiff  be  necessary,  the  general  allegation 
that  the  defendants  undertook  to  carry  the  plaintiff  and  his  luggage 
for  hire  and  reward,  will  be  understood  to  mean,  to  be  paid  by  the 
plaintiff.  But,  if  the  liability  of  the  defendants  arises,  not  from  the 
contract,  but  from  a  duty,  it  is  perfectly  unimportant  by  whom  the 
reward  is  to  be  paid ;  for,  the  duty  would  equally  arise,  though  the 
payment  was  by  a  stranger.  I  therefore  think,  that,  upon  the  proper 
construction  of  the  declaration,  the  objection  does  not  arise.  It  becomes 
unnecessary  to  advert  to  the  point  suggested  by  Mr.  WiUe$^  that  the 
payment  by  the  master  on  the  servant's  behalf  was  a  payment  by  the 
servant  sufficient  to  sustain  the  averment,  even  construing  it  as  it  was 
contended  on  the  part  of  the  defendants  it  ought  to  be  construed.  The 
rule  must  be  absolute. 

Williams,  J.(a) — I  am  of  the  same  opinion.  The  case  was,  I  think, 
put  upon  the  right  footing  by  Mr.  JETt'K,  when  he  said  that  the  question 
turned  upon  the  inquiry  whether  it  was  necessary  to  show  a  contract 
between  the  plaintiff  and  the  railway  company.  His  proposition  was,  that 
this  declaration  could  only  be  sustained  by  proof  of  a  contract  to  carry 
the  plaintiff  and  his  luggage  for  hire  and  reward  to  be  paid  hy  the  plain- 
tiffs and  that  the  traverse  of  that  part  of  the  declaration  involves  a 
traverse  of  the  payment  by  the  plaintiff.  I  am  of  opinion  that  there  is 
no  foundation  for  that  proposition.  It  seems  to  me  that  the  whole  current 
of  authorities,  beginning  with  Oovett  v.  Badnidge  and  ending  with  Pozzi 
^f^Ml  ^'  ^^^P^^°'  establishes  *that  an  action  of  this  sort  is,  in  sub- 
-^  stance,  not  an  action  of  contract^  but  an  action  of  tort  against 
the  company,  as  carriers.  That  being  so,  the  question  is  whether  it 
was  necessary  to  allege  any  contract  at  all  in  the  declaration.  The 
earliest  instance  I  find  of  an  action  of  this  sort,  is  in  Fitzherbert's 
Natura  Brevium,  Writ  de  Trespass  eur  le  Casey'  where  it  is  said :(() 
«<  If  a  smith  prick  my  horse  with  a  nail,  &c.,  I  shall  have  my  action 
upon  the  case  against  him,  without  any  warranty  by  the  smith  to  do  it 
well ;  for,  it  is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and 
truly  as  he  ought."  There  is  no  allusion  there  to  any  contract.  That 
being  so,  it  seems  to  me  to  follow  that  the  allegation  of  a  contract  in  a 
case  of  this  kind  is  altogether  unnecessary.  Then,  the  traverse  not  in 
terms  involving  a  denial  that  the  payment  of  hire  and  reward  was  to  be 
made  by  the  plaintiff,  does  not  involve  a  denial  that  the  contract  was 
with  the  plaintiff,  unless  that  is  material  to  the  validity  of  the  declara- 
tion. As,  however,  that  allegation  clearly  was  not  material,  the  tra- 
verse modo  etformd  did  not  make  it  necessary  for  the  plaintiff  to  prove 
it.    Even  if  the  allegation  in  the  declaration  means  only  that  the  plain- 

(a)  Mr.  Justice  Maulb  and  M.  Justioo  Taltoubd  were  sitting  in  the  Court  of  Cximinal 
AppoaL 
(6)  Pag* MB. 


11  COMMON  BENCH.    (2  J.  SCOTT.)  664 

"■   '  —& 

tiff  and  his  luggage  werq  to  be  carried  for  hire  and  reward  to  be  pud 
hj  him,  I  am  of.  opinion  that  the  plaintiff  was  entitled  to  the  yerdict, 
becanse  I  think  he  proved  the  issue.  I  incline  to  think  he  proved  it  in 
the  larger  sense :  the  money  having  been  paid  on  his  behalf  by  Lord 
Adolphns  Vane,  his  master,  may  fairly  be  said  to  have  been  paid  by 
theplaifUiff.  But  it  is  not  necessary  for  the  disposal  of  this  case  to 
decide  that.  If  the  payment  was  put  in  issue,  all  that  the  allegation 
means,  is,  that  the  reward  was  to  be  paid  by  some  one:  it  was  unneces- 
sary to  prove  payment  by  the  plaintiff  himself.  That  is  abundantly 
shown  by  the  case  of  Pippin  v.  Sheppard,  11  Price,  400,  to  which  I 
referred  in  the  course  of  the  argument,  where  the  court  got  rid  of  the 
demurrer  by  ^holding  it  to  be  immaterial  by  whom  the  defend- 


ant was  retained,  or  by  whom  he  was  to  be  paid  for  his  attend- 
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ance.    Assuming  the  traverse  here  to  involve  a  denial  of  the  reward, 
the  allegation  was  amply  proved.  Bule  absolute.(a) 

(a)  Khotclt9  had  proposed  to  urge  another  point,  vii.  that  the  company  were  altogether 
exampted  firom  liabiUty  in  rwpect  of  personal  luggage,  by  reason  of  the  188th  section  of  the  6  ft  7 
W.  4,  c  CT.,  the  act  for  incorporating  The  Great  North  of  England  Railway  Company.  That 
section  enacted  "  that,  withoat  extra  charge,  it  shall  he  lawful  for  every  passenger  trarelling 
vpon  or  along  the  said  raUway,  to  take  with  him  his  articles  of  clothing,  not  exceeding  40ibs.  in 
weight,  and  four  eubio  feet  in  dimensions ;  and  the  said  company  shaU  in  no  case  be  in  any  way 
liable  or  responsible  for  the  safe  carriage  or  custody  of,  or  for  any  loss  of  or  injury  to,  any 
articles,  matters,  or  things  whatsoerer  carried  upon  or  along  the  said  railway  with,  or  accompany- 
ing the  person  of,  or  belonging  to,  any  passenger,  or  delirered  for  the  purpose  of  being  carried : 
Provided  always,  that  nothing  herein  coBtainod  shall  in  any  case  extend  to  charge  or  make 
liable  the  said  company  further  or  in  any  other  case  than  where,  according  to  the  laws  of  this 
nala  for  Uie  time  beings  stage-coach  profnieton  and  common  carriers  would  be  liable ;  nor  shaU 
anything  herein  contained  extend  in  any  degree  to  deprire  the  said  company  of  any  protection 
or  priTilege  which  either  now  or  at  any  time  hereafter  common  carriers  or  stage-coach  proprietors 
hsf  e  or  may  hare,  but  the  said  company  shaU  firom  time  to  time  and  at  aU  times  hare  and  be 
«ntltled  to  the  benefit  of  avery  such  protection  and  pririlege."  The  raUway  constructed  under 
that  act  was,  under  the  provisions  of  the  9  ft  10  YicL  c.  ecxllL,  leased  to  the  now  defendants,  by 
their  then  name  of  The  Newcastle  and  Darlington  Junction  BaUway  Company,  together  with  aU 
ili  powers^  prirUeges,  and  immunities. 

Upon  the  above  dausa  being  cited,  Jmbtu,  C.  J.,  observed: — The  company  received  the 
pliuntiff's  portmanteau  to  be  carried  safely,  though  they  did  not  warrant  The  act  of  parliament 
would  not  justify  them  in  throwing  it  overboard.  There  may  still  be  a  duty  imposed  upon  them 
to  cany  safely,  notwithstanding  thay  are  not  insuren. 

The  point,  however,  fkiled  for  want  of  having  been  properly  taken  at  the  trial. 

Where  a  suit  was  brought  agunst  a  railroad  the  road,  he  was  enUUed  to  recover  notwith- 

company,  by  n  person  who  was  iiOored  by  a  stan^ng  the  otrenmstanoes,  that  the  plaintiiF 

oollisioa,  it  was  correct  in  the  court  to  instruct  was  a  stockholder  in  the  company,  riding  by 

the  jury  that  if  the  plaintiff  was  lawfully  on  the  invitation  of  the  president,  paying  no  fare,  and 

foad,  at  the  time  of  the  collision,  and  the  not  in  the  usual  passenger  ears :  The  Phil*- 

eoUision  and  consequent  iqjuiy  were  caused  by  delphia  and  Beading  B.  B.  Co.  e.  Derby,  14 

the  gross  negligence  of  one  of  the  servants  of  Howard  U.  S.  Bep.  468. 
tha  defendants^  then  and  there  employed  on 
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♦666]  *WIOKENS  r.  GOATLY.    Nov.  8. 

A  ropUcation  to  a  plea  of  let-off,  stated  that  the  defendant,  being  in  enstodj  within  the  wallf  of 
"  the  Queen's  prison/'  at  the  rait  of  A.  B.,  for  debt,  duly  and  according  to  the  prorisions  of 
the  statute  1  ft  2  Viet  o.  110,  petitioned  the  intolrent  debtors  oonrt  for  relief,  and  stated  in 
his  petition,  that  he  was  willing  that  his  estate  and  eifeots  should  be  Tested  in  the  proriaional 
assignee  of  that  court;  that  the  petition  was  duly  subscribed  by  the  defendant,  and  filed  of 
record;  and  that  the  oourt,  in  pursuance  and  according  to  the  statute,  ordered  that  all  the 
estate,  Ac,  of  the  defendant  should  be  vested  in  the  prorisional  assignee ;  and  that,  by  Tirtae 
of  the  statute,  the  debts  and  causes  of  set-off  became  rested  in  the  said  proTisional  MsigBeo : — 

Held,  sufficient,  without  prooeeding  to  allege  all  the  requisites  of  the  35th  section  of  the  act 
to  giro  the  insoWent  debtors  oonrt  Jurisdietion. 

The  court  will  take  judieial  notice  that  "the  Queen's  priion,''->tlie  priion  of  the  oovrt,— Is  in 
England. 

Assumpsit.  The  fifth  and  sixth  counts  were  upon  two  promissory 
notes  for  252.  each,  made  by  the  plaintiff,  dated  respectively  the  15th 
of  January,  1850,  and  payable  to  the  plaintiff  at  three  and  six  months 
after  date  respectively :  the  seventh  count  was  for  5002.  money  lent, 
money  paid,  money  had  and  received,  interest,  and  money  found  due 
from  the  defendant  to  the  plaintiff  upon  an  account  stated. 

To  these  counts,  the  defendant  pleaded, — ^ninthly,  a  set-off  of  5002. 
for  work  and  labour  as  an  attorney  for  the  plaintiff,  and  the  like  sum 
for  money  paid  and  money  found  due  from  the  plaintiff  to  the  defendant 
upon  an  account  stated. 

To  this  plea,  the  plaintiff  replied,  that,  after  the  plaintiff  became 
indebted  to  the  defendant  as  in  that  plea  alleged,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  10th  of  April,  1849,  the  defend- 
ant, then  being  a  prisoner  in  actual  custody  within  the  walls  of  a  certain 
prison  of  our  lady  the  Queen,  to  wit,  the  Queen's  prison,  upon  process 
at  the  suit  of  one  John  Pook,  for  the  recovery  of  a  certain  debt  then 
due  from  the  now  defendant  to  the  said  John  Pook,  did,  within  fourteen 
days  next  after  the  commencement  of  the  said  actual  custody  of  the  now 
defendant,  to  wit,  on,  &c.,  duly  and  according  to  the  directions  and  pro- 
»6fS71  ^^^^^^^  ^^  ^  certain  statute  made  and  passed,  *&c.  (1  &  2  Vict.  c. 
^  110),  apply  by  petition  in  a  summary  way  to  the  court  for  the 
relief  of  insolvent  debtors  in  the  said  act  mentioned,  for  his  discharge 
from  such  custody  as  aforesaid,  according  to  the  provisions  of  the  said 
act ;  in  which  petition  the  defendant  stated  that  he  was  willing  that  all 
his  real  and  personal  estate  and  effects  should  be  vested  in  the  pro- 
visional assignee  for  the  time  being  of  the  estate  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  the  said  act,  and 
prayed  to  be  discharged  from  custody,  and  to  have  future  liberty  of  his 
person,  against  the  demands  for  which  the  defendant  was  then  in  oua* 
tody,  and  against  the  demands  of  all  other  persons  who  should  be,  or 
claim  to  be,  creditors  of  the  defendant  at  the  time  of  the  presenting  of 
the  said  petition ;  and  which  said  petition  was  then  duly  subscribed  by. 
the  defendant,  and  was  forthwith,  to  wit,  on,  &c.,  filed  of  record  in  the 
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said  court,  parsuant  to  the  directions  in  the  said  statute  contained :  that, 
on  the  said  filing  of  the  said  petition,  and  before  the  commencement  of 
this  Bait,  to  wit,  on  the  26th  of  April,  1849,  the  said  conrt,  in  pnrsn- 
ance  and  according  to  the  said  statute,  ordered  that  all  the  real  and 
personal  estate  and  effects  of  the  defendant,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  kCj  and  also  all  the  future  estate, 
right,  title,  interest,  and  trust  of  the  defendant  in  or  to  any  real  and 
personal  estates  and  effects  within  this  realm  or  abroad,  which  the  de- 
fendant might  purchase,  or  which  might  revert,  descend,  or  be  devised 
or  bequeathed,  or  come  to  him  before  he  should  become  entitled  to  his 
final  discharge  in  pursuance  of  the  said  act,  according  to  the  adjudica- 
tion made  in  that  behalf,  or  in  case  the  defendant  should  obtain  his  full 
discharge  from  custody  without  any  such  adjudication  being  made  by 
the  said  court,  then  before  the  defendant  should  be  so  fully  discharged 
from  custody,  and  all  debts  due  or  growing  due  to  the  defendant,  or  to 
be  due  to  him  before  such  discharge  as  '^'aforesaid,  should  be  ri^f^^a 
vested  in  one  Samuel  Sturgis,  then  and  still  being  the  provisional  '- 
assignee  of  the  estates  and  effects  of  insolvent  debtors  in  England,  his 
successors  and  assigns,  to  have  and  to  hold,  receive,  and  take  all  and 
every  the  said  estate  and  effects  of  the  said  defendant,  real  and  personal, 
in  possession,  reversion,  remainder,  or  expectancy,  of  any  nature  and 
kind  whatsoever  (except  as  aforesaid),  and  all  and  every  the  said  estate 
and  effects  which  should  be  so  purchased  by  the  defendant,  or  which 
should  so  revert,  descend,  be  devised,  bequeathed,  or  come  to  him  as  afore- 
said, in  possession,  reversion,  remainder,  or  expectancy,  of  every  nature 
and  kind  whatsoever,  with  their  and  every  of  their  rights,  members,  and 
appurtenances,  unto  the  said  Samuel  Sturgis,  his  successors  and  assigns, 
according  to  the  respective  natures,  properties,  and  tenures  thereof;  in 
trust,  nevertheless,  to  and  for  the  use,  benefit,  and  advantage  of  the 
creditors  of  the  defendant  who  should  be  entitled  to  share  in  a  dividend 
of  the  said  estate  and  effects  under  the  provisions  of  the  said  act,  and 
to  and  for  such  other  uses,  intents,  and  purposes,  and  in  such  manner 
and  form,  as  are  in  and  by  the  said  act  expressed  of  and  concerning  the 
same :  that  the  said  order  was  then  duly  entered  of  record  in  the  said 
court,  as  by  the  said  statute  is  directed,  and  notice  of  the  said  order 
was  then  duly  published  according  to  the  directions  of  the  said  act,  and 
which  said  order  of  the  court  still  remains  in  full  force :  and  that,  by 
virtue  of  the  said  order  of  the  said  court  so  made  as  aforesaid,  and  by 
virtue  of  the  said  statute,  the  said  debts  and  causes  of  set-off  in  the  said 
ninth  plea  mentioned,  became  and  were  vested  in  the  said  Samuel 
Sturgis,  as  provisional  assignee  as  aforesaid,-^verification« 

Special  demurrer,  assigning  for  causes, — ^that  the  replication  does 
iu>t  state  or  show  that  the  defendant,  at  the  time  of  applying  by  peti* 
tion,  as  in  the  replication  ^mentioned,  was  in  actual  custody  r^ggg 
within  the  walls  of  any  prison  in  England,  and  does  not  show  '- 
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that  the  said  prison  of  our  lad j  the  Queen,  in  which  the  defendant  was 
confined,  was  in  England ; — that  it  does  not  allege  or  show  that  the 
petition  of  the  defendant  therein  mentioned  contained  the  matters  or 
statements  required  to  be  contained  therein  by  the  statute  in  the  replh- 
cation  mentioned,  in  order  to  give  the  insolvent  court  jurisdiction,  and  to 
give  validity  to  the  said  vesting  order  mentioned  in  the  replication ;— *- 
that  the  replication  does  not  allege  or  show  that  the  petition  stated  the 
time  or  place  of  the  first  arrest  of  the  defendant  in  tiie  cause  or  causes 
wherein  he  was  then  detained,  or  the  time  of  his  commitment  to  the 
said  prison  where  he  was  then  confined,  nor  the  name  or  names  of  the 
person  or  persons  at  whose  suit  or  prosecution  the  defendant  was,  at 
the  time  of  presenting  such  petition,  detained  in  custody,  or  the  amount 
of  the  debt  or  debts,  sum  or  sums,  for  which  he  was  so  detained,  nor 
that  such  petition  stated  whether  the  defendant  had  given  notice  to  the 
keeper  of  the  gaol  or  prison  in  which  he  was  confined,  of  his  intention 
to  present  the  said  petition ; — th^t  the  replication  does  not  allege  or 
show  that  the  petition  of  the  defendant  was  not  dismissed  by  the  court, 
or  that  the  defendant  was  ever  discharged  by  the  said  court,  or  obtained 
the  benefit  of  the  said  act  under  the  said  petition ; — ^that  the  replication 
does  not  show  or  allege  that  the  petition  was  presented  or  subscribed 
after  the  time  appointed  for  the  commencement  of  the  said  act  men- 
tioned in  the  plea,  and  the  dates  mentioned  in  the  replication,  being 
laid  under  videlieetiy  are  not  material  or  traversable ; — and  that  the 
replication  does  not  show  upon  what  kind  or  description  of  process  the 
defendant  wa?  in  custody  at  the  suit  of  the  said  John  Pook,  as  in  the 
replication  mentioned. 
Joinder  in  demurrer. 
*6701  **^'  Brofon  (with  whom  was  Bylei^  Serjt.),  in  support  of  the 
-J  demurrer. — The  replication  is  bad  for  not  showing  that  the  de* 
fendant,  at  the  time  of  petitioning,  was  in  custody  within  the  walls  of 
any  prison  in  England :  there  are  many  Queen's  prisons  in  Scotland 
and  Ireland.  [Jbryis,  0.  J. — ^We  may  take  judicial  notice  of  <<  the 
Queen's  prison,"  which  is  the  prison  of  this  court.]  Then,  the  r^li- 
cation  does  not  show  that  the  petition  therein  mentioned  contained  the 
matters  required  by  the  statute.  In  this  respect,  it  singularly  deviates 
from  the  ordinary  form  of  a  plea  of  discharge  under  the  act.  The 
question  turns  upon  the  85th  section  of  the  1  ft  2  Vict.  c.  110,  which 
enacts  that  it  shall  be  lawful  for  any  person  who  shall  be  in  actual  cus- 
tody within  the  walls  of  any  prison  in  England,  upon  any  process 
whatso^v^,  ftc,  at  any  time  within  fourteen  days  next  after  the  com- 
mencement of  the  actual  custody  of  such  prisoner,  ftc,  or  afterwards, 
if  the  said  (insolvent)  court  shall  in  any  case  think  reasonable  to  per- 
mit the  same,  to  apply  by  petition  to  the  said  court  for  his  discharge 
from  such  custody,  according  to  the  provisions  of  the  act ;  and  in  such 
petition  the  prisoner  is  required  to  state  the  time  and  place  of  his  first 
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arrest, — ^the  name  or  names  of  the  person  or  persons  at  whose  suit  he 
shall  at  the  time  of  presenting  such  petition  be  detained  in  custody,  and 
the  amount  of  the  debt,  ftc,  for  which  he  shall  be  so  detained, — and 
whether  he  has  given  notice  to  the  keeper  of  the  gaol  or  prison  in  which 
he  is  confined,  of  his  intention  to  present  the  petition, — ^and  that  he  is 
willing  and  that  his  estate  and  effects  shall  be  vested  in  the  provisional 
assignee  of  the  court, — and  praj  to  be  discharged  from  custody,  and  to 
have  future  liberty  of  his  person  against  the  demands  for  which  he  shall 
be  then  in  custody,  and  against  the  demands  of  all  other  persons  who 
shall  be,  or  claim  to  be,  his  creditors  at  the  time  of  presenting  such 
petition.  The  replication  here  omits  to  *show  four-fifths  of  the 
matters  required  by  the  statute  to  be  stated  in  the  petition,  but 
merely  confines  itself  to  the  last.  [Jbrvib,  C.  J. — ^Which  is  all  that  is 
relevant.  Is  it  necessary  to  aver  all  the  circumstances  which  give  the 
insolvent  court  jurisdiction  ?  or,  is  it  not  enough  to  state  that  they  had 
jurisdiction  ?]  The  replication  should  have  pursued  the  ordinary  form,(a) 
and  stated  that  the  defendant  duly,  and  according  to  the  directions  and 
provisions  of  the  statute,  petitioned  the  court,  and  should  have  gone  on 
to  state  what  the  petition  contained,  to  show  that  the  court  had  juris- 
diction in  the  matter.  In  Christie  v.  Unwin,  11  Ad.  &  E.  873,  879 
(E.  C.  L.  R.  vol.  89),  Coleridge,  J.,  says :  «  However  high  the  autho- 
rity may  be,  where  a  special  statutory  power  is  exercised,  the  person 
who  acts  must  take  care  to  bring  himself  within  the  terms  of  the  statute. 
Whether  the  order  be  made  by  the  Lord  Chancellor  or  by  a  justice  of 
peace,  the  facts  which  gave  the  authority  must  be  stated.*'  The  rules 
of  pleading  are  not  less  strictly  construed  than  these  orders.  The 
doctrine  thus  laid  down  by  Colbridob,  J.,  is  referred  to  and  acknow- 
ledged by  Parke,  B.,  in  Gossett  v.  Howard,  10  Q.  B.  411,  445  (E.  C. 
L.  R.  vol.  59).  In  Everard  v.  Paterson,  6. Taunt.  625  (misprinted  645), 
(E.  C.  L.  R.  vol.  1),  2  Marsh.  804  (E.  C.  L.  R.  vol.  4),  it  was  held,  that, 
where  a  submission  is,  «  so  that  the  award  be  in  writing  under  the  hand 
of  the  arbitrator,"  it  must  be  shown  in  pleading  that  the  award  is  under 
hand,  as  well  as  in  writing.  The  rule  laid  down  in  the  argument  of 
Peacock  v.  Bell,  1  Saund.  74  (see  1  Wms.  Saund.  74  a),— "The  rule 
for  jurisdiction  is,  that  nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  court,  but  that  which  specially  appears  to  be  so  ;*' 
«« nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior 
court  but  that  which  is  so  expressly  alleged,'* — ^is  cited  with  approbation 
in  the  judgment  of  the  Exchequer  ^Chamber,  in  Oossett  v.  ri^gnn 
Howard,  10  Q.  B.  458  (E.  C.  L.  R.  vol.  59).  [Jbrvis,  C.  J.—  '- 
That  was  the  case  of  an  exceptional  and  peculiar  jurisdiction.  This  is 
the  specific  jurisdiction  for  which  the  court  was  created.  Williams, 
J. — ^Tou  contend  that  the  statement  of  all  these  matters  is  a  condi- 
tion precedent  to  the  prisoner's  being  entitled  to  his  discharge.     Sup- 

(a)  See  Chitty  on  Pleading,  7th  edit  YoL  IIL,  p.  72. 
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pose  there  is  a  mistake  in  one  of  them,  is  the  whole  proeeeding  coram 
non  judice  f]  It  is  only  npon  the  presentation  of  such  a  petition  as 
the  35th  section  of  the  act  requires,  that  the  insolyent  court  acquires 
jurisdiction.  [WiLUAHS,  J.,  referred  to  the  precedent  in  Pearson's 
Chitty,  p.  894,  of  a  replication  to  a  plea  of  set  off  setting  up  the  plain- 
tiff's discharge,  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  9$, 
from  the  debts  sought  to  be  set-off.]  The  replication  is  also  defective 
in  not  showing  upon  what  process  the  defendant  was  in  custody :  it 
might  have  been  in  respect  of  some  matter  over  which  the  insolvent 
debtors  court  has  no  jurisdiction.  [Jsrvis,  0.  J. — Why  are  we  to 
intend  anything  to  oust  the  jurisdiction  7  It  is  these  refinements  of 
ingenuity  that  bring  special  pleading  into  disrepute.] 

T.  Janesj  contri. — ^The  replication  is  perfectly  good.  It  states  that 
the  prisoner  duly  presented  his  petition  according  to  the  provisions  and 
directions  of  the  statute ;  it  then  states  that  the  petitjion  was  duly  filed 
and  entered  of  record,  and  the  petitioner's  property  vested  in  the  pro- 
visional assignee.  Surely  it  was  enough  to  state  that  a  petition  pre- 
sented to  and  filed  in  a  court  of  competent  jurisdiction,  was  entertained 
there,  and  an  act  of  the  court  done  upon  it.  Tucker  v,  Webster,  10  M« 
&  W.  871,t  and  Sayer  v.  Dufaur,  5  D.  &  L.  313,  are  authorities  to 
show  that  everything  is  alleged  here  with  sufficient  certainty.  The  case 
of  Nicol  V.  Orgill,  12  Jurist,  84,  however,  is  decisive.  There,  a  plea 
*6731  ^^^^^  ^^^  '*'37th  section  of  the  1  &  2  Vict.  c.  110,^  stated,  that, 
after  the  accruing  of  the  debts  in  the  declaration  mentioned,  the 
plaintiff,  being  a  prisoner  upon  process  for  debt,  '^  did  duly,  and  accord* 
ing  to  the  directions  and  provisions  of  the  statute,"  apply,  by  petition, 
to  the  insolvent  debtors  court  for  his  discharge ;  that  such  petition  con- 
tained all  such  matters  and  things  as  are  required  by  the  act,  and  was 
filed  in  the  court  '^pursuant  to  the  directions  in  the  said  act;"  that,  after 
the  filing  of  the  petition,  the  court  did  order  that  all  the  real  and  per- 
sonal estate  and  effects  of  the  plaintiff,  and  all  the  future  estate,  &c,  of 
the  plaintiff,  in  or  to  any  red  or  personal  estate  and  effects,  and  all 
debts  due  or  growing  due  to  the  plaintiff,  or  to  be  due  to  him  before  such 
discharge,  should  be  vested  in  the  provisional  assignee :  and  it  was  held, 
on  special  demurrer, — ^first,  that  it  was  sufficiently  averred  that  the 
plaintiff  applied  by  petition  vnthin  the  time  required  by  section  35, — 
secondly,  that  it  was  unnecessary  to  state  the  contents  of  the  petition, — 
thirdly,  that  it  was  sufficiently  averred,  that  the  petition  was  filed  within 
the  time  required  by  section  35, — fourthly,  that  it  was  sufficient  that  the 
order  showed  that  the  debt  for  which  the  action  was  brought  was  vested 
in  the  provisional  assignee.  [Jbrvis,  C.  J. — That  case  is  very  appo- 
site. Mr.  Barstow's  argument  there  is  exactly  that  of  Mr.  Brown 
here.] 

Brown^  in  reply. — The  observations  of  Patteson,  J.,  in  Nicol  r. 
Orgill  went  merely  to  the  time  of  filing  the  petition.    [Jervis,  C.  J. — 
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I  think  he  meant  his  obserration  to  apply  to  all  the  objections.]  If 
the  replication  in  this  case  had  contained  the  same  allegations  as  the 
plea  in  Tucker  v.  Webster,  there  woald  have  been  no  objection  to  it. 
Nothing  iras  said  by  the  court  there  to  excuse  the  pleader  from  stating 
that  the  petition  contained  all  the  matters  required  by  the  statute. 
As  to  Sayer  v.  Dufaur,  *the  question  arose  upon  a  statute,  the 


irords  of  which  are  essentially  different  from  the  words  here.(a) 
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Jbbyis,  C.  J. — ^I  am  of  opinion  that  the  replication  is  sufficient. 
The  first  and  third  objections  were  disposed  of  during  the  argument ; 
the  court  thinking  that  they  were  bound  to  take  notice  that  the  Queen's 
prison,  which  is  the  prison  of  the  court,  is  in  England,  and  also  thinking 
that  the  allegation  as  to  the  custody  of  the  prisoner  was  sufficient.  I 
apprehend  the  case  of  Nitol  v.  Orgill,  so  far  as  it  goes,  is  a  sufficient 
authority  to  dispose  of  the  only  remaining  objection.  The  point  was 
expressly  taken,  and  the  judgment  of  the  court  was  in  support  of  the 
plea,  although,  if  Mr.  Bratvn*$  argument  could  be  sustained,  it  was 
quite  as  objectionable  a  plea  as  this.  The  pleader  there  took  upon 
himself  to  allege  that  the  petition  contained  all  that  was  requisite  to 
give  the  insolvent  debtors  court  jurisdiction.  The  statement  here  is 
in  snbstance  the  same.  It  is  unnecessary  to  say  whether  a  rejoinder 
that  the  petition  did  not  contain  all  the  requisites  to  give  the  court 
jurisdiction,  would  have  been  a  good  one. 

Williams,  J. — I  am  of  the  same  opinion.  Considering  the  nature 
of  the  averment  here,  I  think  it  satisfies  all  the  rules  of  pleading. 
That  being  so,  it  is  unnecessary  to  say  whether  or  not  it  is  a  condition 
precedent  to  found  the  jurisdiction,  that  the  petition  shall  contain  all 
the  requisites  pointed  out  by  the  35th  section  of  the  1  Jc  2  Vict.  c.  110. 
It  would  obviously  be  very  inconvenient  so  to  hold ;  for,  if  it  were  so, 
the  omission  of  any  one  particular  would  render  the  whole  proceedings 
eoram  nonjudice^ — ^an  inconvenience  so  great  that  we  should  be  slow  to 
adopt  a  construction  which  would  lead  to  it. 

*Talfoubd,  J. — I  am  of  the  same  opinion.     The  allegation  r^g^rr 
here  is  substantially  the  same  as  that  which  seems  to  have  been  '- 
held  sufficient  in  Nicol  v.  Orgill.  Judgment  for  the  plaintiff. 

(a)  Se«  Ratter  v.  Chapman,  8  M.  A  \^.  24.t 


DOE  d.  CORNWALL  v.  MATTHEWS.    Nov.  7. 

The  defendant  entered  aa  tenant,  under  a  written  agreement,  on  the  7th  of  May,  1850,  hat  piid 
no  rent :— Held,  that  a  iiz  months'  notice  to  qalt,  expiring  on  the  7th  of  Hay,  1851,  wag  a 
goodaotiee. 

Ejbcthbnt  by  landlord  against  tenant.    At  the  trial  before  Jbryis, 
C.  J.y  at  the  sittings  at  Guildhall  after  the  last  term,  it  appeared  that 
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the  defendant  entered  npon  the  premiBes,  under  a  written  agreement, 
on  the  7th  of  May^  1860,  at  a  rent  payable  quarterly.  No  rent  was 
ever  paid ;  and,  before  the  expiration  of  six  months  from  the  date  of  the 
agreement,  the  lessor  of  the  plaintiff  served  the  defendant  with  a  notice 
to  quit  on  the  7th  of  May,  1851,  or  at  the  expiration  of  the  earrent 
year  of  his  tenancy, — ^treating  it  as  a  tenancy  commencing  on  the  7th 
of  May,  1850. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  notice  was 
insufficient  to  found  an  ejectment  commenced  before  Midsummer-day, 
1851 :  but  the  lord  chief  justice  overruled  the  objection,  and  a  verdict 
was  found  for  the  lessor  of  the  plaintiff. 

Peanan  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that  the  tenancy  commenced  ^n  the  24th  of  June,  1850, 
relying  upon  the  authority  of  Doe  d.  Holcomb  t;.  Johnson,  6  Esp.  K. 
P.  C.  10  (confirmed  by  Parks,  B.,  in  Doe  d.  Savage  v.  Stapleton,  8 

*6761  ^'  ^  ^'  ^^^  (^'  ^'  ^'  ^'  ^^^'  ^^^)'  where  Lord  ^Ellbnborouoh 
-^  said :  <<  The  notice  to  quit  must  correspond  with  the  commence* 
ment  of  the  term.  But,  if  the  tenant  comes  in  in  the  middle  of  a 
quarter,  and  he  afterwards  pays  his  rent  for  that  half-K|uarter,  and 
continues  then  to  pay  from  the  commencement  of  a  succeeding  quarts, 
he  is  not  a  tenant  from  the  time  of  his  coming  in,  but  from  the  Bucceed- 
ing  quarter-day." 

Jeryis,  0.  J. — ^In  the  case  you  rely  on,  the  tenant  had  pud  for  the 
broken  quarter :  and  Lord  Ellbnborouoh  goes  on  to  say, — «<  In  this 
case,  had  Gockett  (the  tenant  under  whom  the  defendant  came  in). paid 
his  rent  on  the  half-year  commencing  from  the  21st  of  November,  that 
would  have  been  a  tenancy  from  the  21st  of  November,  and  the  notice 
to  quit  should  have  corresponded  with  it.  But  here  the  rent  is  paid 
half-yearly,  from  Christmas  ;  that  must  be  therefore  held  to  be  the  com- 
mencement of  the  tenancy."  That  makes  all  the  difference.  There  is 
no  ground  for  the  rule. 

The  rest  of  the  court  concurring.  Rule  refused. 


*677]  *WHEATCROFT  v.  MOUSLET.    Nov.  22. 

It  is  no  ground  for  changing  the  renne  in  an  action  for  a  libel  oontained  in  a  letter  wiiiten  and 
lent  to  a  person  in  the  ooontj  to  which  the  renne  is  sought  to  be  changed,  that  the  defendant 
(who  has  pleaded  not  guilty  only)  has  many  witneeses  resident  in  that  county,  whom  he  in- 
tends to  call  in  mitigation,  and  that  the  plaJntilF  has  no  witnesses  in  the  e<ninty  where  the 
renue  was  originally  lidd. 

This  was  an  action  for  a  libel  contained  in  a  letter  written  by  the 
defendant  to  the  plaintiff's  attorney  at  Derby.  Issue  having  been 
joined, 
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PAijMon,  for  the  defendant,  moved  for  a  rule  calling  upon  the  plain- ' 
tiff  to  show  cause  why  the  venue  should  not  be  changed  from  Middlesex 
to  Derbyshire, — upon  an  affidavit  stating  that  all  the  defendant's  wit- 
nesses resided  in  the  county  of  Derby,  and  that  the  plaintiff  had  no 
witnesses  in  Middlesex.  He  submitted  that  this  was  not  like  the  case 
of  a  libel  in  a  newspaper,  which  is  published  wherever  the  newspaper 
is  circulated.  [Jervis,  0.  J. — Have  yon  pleaded  a  justification  7]  The 
only  plea  is  not  guilty.  [Mauls,  J. — ^What  witnesses  can  you  have  ?] 
Many  in  mitigation. 

Per  Curiam. — ^That  is  no  ground  for  changing  the  venue  from  the 
county  in  which  the  plaintiff  has  thought  fit  to  lay  it. 

Bule  refused. 


♦SMITH  V.  HARTLEY.    Nov.  22.  [*678 

The  deeUntioii  oontaUed  three  ooaoto,  to  the  fint  and  third  of  whieh  the  defendaot  demnned, 
paying  2m.  into  court  on  the  second,  and  pleading  non  aesumpnt  to  the  fourth.  The  plaintiff 
joined  in  demnrrer,  took  out  the  25«.  in  latiifaotion  as  to  the  second  count,  and  joined  issue 
OB  the  plea  to  the  fourth  ooont  At  the  trial  there  was  a  Tcrdiot  for  the  defendant  on  the 
issue  upon  the  fourth  count,  and  a  contingent  assessment  of  damages  for  the  plaintiff  on  the 
demurrers  to  the  first  and  third  counts;  and  the  plaintiff  afterwards  obtained  Judgment  on  the 
demurrers:— Held,  that  the  defendant^  having  fueeeeded  upon  the  only  issue  of  faol»  was 
entitled  to  the  costs  of  the  trial,— deducting  the  costs  which  the  plaintiff  would  hare  been 
entitled  to  upon  a  writ  of  inquiry  as  to  the  first  and  third  counts. 

This  was  an  action  of  assumpsit.  The  declaration  contained  four 
counts, — the  first,  upon  an  award, — the  second  for  work  and  labour  and 
brokerage, — ^the  third,  for  interest, — and  the  fourth,  for  money  found 
due  upon  an  account  stated.  The  declaration  was  delivered  on  the  1st 
of  November,  1849,  and,  on  the  5th,  the  defendant  delivered  demurrers 
to  the  first  and  third  counts,  and  pleaded  non  assumpsit  to  the  second 
and  fourth.  After  the  issue  was  made  up  and  delivered,  and  notice  of 
trial  and  assessment  of  damages  given,  vis.,  on  the  4th  of  February, 
1850,  the  defendant  obtained  leave  to  withdraw  his  plea  of  non  assump- 
sit so  far  as  related  to  the  second  count,  and  in  lieu  thereof  paid  25s. 
into  court  upon  that  count,  which  the  plaintiff  took  out  in  satisfaction. 

The  issue  in  fact  was  tried,  and  the  damages  on  the  issues  in  law 
contingently  assessed,  at  the  sittings  in  London  after  Trinity  Term, 
1850,  when  a  verdict  was  found  for  the  defendant  on  the  issue  on  the 
fourth  count,  and  damages  werQ  assessed  at  Is.  on  the  first  and  third 
counts  respectively,  with  leave  to  the  plaintiff  to  move  to  increase  the 
damages  to  72/.  on  the  first  issue,  and  to  192.  8s.  6(2.  on  the  third 
issue.  In  the  following  Michaelmas  Term,  a  rule  nisi  for  that  purpose 
was  obtained ;  which  rule  was  made  absolute  in  Hilary  Term,  1851. 

The  demurrers  were  argued  in  Easter  Term,  1851,  and  judgment 
given  for  the  plaintiff,  (a) 

(a)  10  C.  B.  800  (S.  C.  L.  R.  toL  70). 
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*fi7Q1  *^P0^  ^^®  taxation  of  costs,  the  master  allowed  the  defendant 
-I  the  costs  of  the  trial,  he  having  succeeded  upon  the  single  issne 
of  fact, — deducting  from  the  amount  what  the  plaintiff  would  have  been 
entitled  to  if  the  damages  on  the  first  and  third  counts  had  been  assessed 
on  a  writ  of  inquiry. 

Humfretf  now  moved  for  a  rule  to  show  cause  why  the  taxation  should 
not  be  reviewed.  He  submitted,  that,  as  the  plaintiff  was  obliged  to 
go  down  to  try  the  issue  in  fact  and  to  assess  the  damages  on  the  issues 
in  law,  he  was  entitled  to  the  costs  of  the  trial. 

Jeryis,  G.  J. — The  third  count  being  disposed  of  by  the  payment 
into  court,  and  the  only  issue  in  fact  having  been  found  for  the  defend** 
ant,  what  costs  could  the  plaintiff  be  entitled  to  7  If  the  account  stated 
had  not  been  there,  there  would  only  have  been  a  writ  of  inquiry:  and 
the  result  of  the  trial  places  the  plaintiff  in  the  same  position.  The 
master  has  done  quite  right. 

The  rest  of  the  court  concurring,  Rule  refused. 


*680]  *BLAKE  v.  COOPER.    Nov.  24. 

A  jadgo  at  chambers  baring  made  an  order  direodng  an  appearanoe  to  be  entered  for  a  lunatic 
defendant,  upon  an  affidavit  of  service  of  tbe  writ  of  summons  by  leaving  a  copy  wiUi  th« 
keeper  of  an  asylum  in  which  the  lunatic  was  confined,  without  a  previous  writ  of  dittrinffn, — 
the  court  set  aside  the  order. 

Unthane,  on  a  former  day  in  this  t6rm,  moved  for  a  rule  nisi  to  set 
aside  an  order  of  Martin,  B.,  directing  an  appearance  to  be  entered 
for  the  defendant  without  a  distringaij  and  without  personal  service, 
under  the  following  circumstances : — The  defendant  was  confined  in  a 
lunatic  asylum  at  Lewisham,  in  Kent.  The  usual  calls  and  appoint* 
ments  had  been  made,  for  the  purpose  of  serving  the  defendant,  at  the 
asylum,  but  access  to  him  was  refused  by  the  keeper,  and  upon  the  last 
attendance  a  copy  of  the  writ  of  summons  was  left  with  the  keeper. 
This,  it  was  submitted,  did  not  amount  to  personal  service,  so  as  to 
dispense  with  the  ordinary  proceeding  by  dutringas:  Pigeon  v.  Bruce, 
8  Taunt.  410  (E.  C.  L.  R.  vol.  4).  [Jbrvis,  C.  J.,  referred  to  Hum- 
phreys  v.  Griffiths,  6  M.  &  W.  89,t  and  Branson  v.  Moss,  6  M.  &  W. 
420,t  8  Dowl.  P.  C.  412,  per  nom.  Rawson  v.  Moss,  in  both  of  which 
cases  the  proceeding  had  been  by  diatringasJ] 

A  rule  nisi  having  been  granted, 

CoUyer  now  showed  cause. — The  learned  baron  was  of  opinion  that 
the  circumstances  amounted  to  personal  service,  and  that  it  would  be 
putting  the  plaintiff  to  unnecessary  expense  to  require  him  to  proceed 
by  distrinffas.  [Jervis,  G.  J. — There  is  nothing  like  personal  service 
here.    I  have  always  understood,  that,  to  justify  an  appearance  being 
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entered  for  a  defendant,  there  most  either  have  been  personal  serrice 
of  the  writ  of  summons,  or  the  plaintiff  mast  come  for  a  distringat. 
There  are  many  cases  to  show  that  the  fact  of  the  defendant  being  a 
^lunatic  does  not  dispense  with  a  digtringca.']  It  would  be  of  no  r;^/^o^ 
benefit  to  anj  one  to  serve  the  lunatic  with  a  distringas.  In  the  '- 
case  of  an  ejectment,  such  a  seryice  as  this  would  clearly  be  sufficient. 
[Maulb,  J, — ^There,  personal  service  is  not  absolutely  necessary.  Jervis, 
C.  J.— In  Banfield  v.  Darell,  2  D.  &  L.  4,  the  Court  of  Queen's  Bench 
granted  a  distringas  to  compel  an  appearance,  where,  on  applications, 
on  two  occasions,  at  the  residence  of  the  defendant,  who  was  a  lunatic, 
the  deponent  had  been  informed  that  he  could  neither  see  the  defendant 
nor  the  keeper, — the  deponent  having,  on  the  last  occasion,  explained 
the  purpose  of  his  visit,  and  left  a  copy  of  the  writ  with  the  servant. 
Where  the  service  of  the  distringas  is  upon  the  keeper  of  a  lunatic 
asylum,  all  the  forms  of  law  are  observed,  and  it  is  reasonable. (a)  I 
find  no  ezceptibn  in  favour  of  lunatics  in  the  act  of  parliament.(()]  It 
must  be  conceded  that  there  is  no  express  authority  for  dispensing  with 
the  distringas. 

Jervis,  C.  J.-^The  usual  course  must  be  followed  in  the  case  of  pro- 
ceedings  against  lunatics,  as  against  other  persons. 

The  rest  of  the  court  concurring.  Rule  absolute. 

(a)  See  Arehb.  Pr.,  8th  edit,  by  Chitty,  1109. 
(£)  2  W.  4,  0.  39,  s.  3. 


♦SHEPPARD  V.  WILLIAMS-    Nov.  24.  [*682 

Tbe  eonrt  granted  a  dittringoM  to  compel  appearance,  upon  an  affidavit  showing  the  proper  num- 
ber of  calls  at  the  defendant'i  residence,  the  answers  being  that  the  defendant  was  iU  and 
eonld  not  be  seen, — ^withoot  the  usual  statement  of  the  deponent's  belief  that  the  defendant 
was  keeping  out  of  the  way  to  avoid  service. 

A.  J.  Johnston  moved  for  a  distringas^  upon  an  affidavit  stating  three 
calk  (the  last  two  pursuant  to  appointment)  at  the  residence  of  the 
defendant,  for  the  purpose  of  serving  him  with  the  writ  of  summons, 
the  answers  upon  those  calls  respectively  being, — « that  the  defendant 
was  dangerously  ill,  in  the  said  dwelling-house,  and  could  not  be  seen,'* 
— <<  that  the  defendant  could  not  be  disturbed," — and  « that  the  defend- 
ant was  worse."  He  submitted  that  it  was  sufficiently  apparent  that 
the  defendant  could  not,  in  the  language  of  the  statute,(a)  « be  com- 
pelled to  appear,  without  some  more  efficacious  process  ;'*  and  referred 
to  Wilkins  v,  Jones,  8  D.  &  L.  747,  where  CoLERmaE,  J.,  held  a  similar 
affidavit  to  be  sufficient,  without  the  usual  statement  of  a  belief  that 
the  defendant  was  keepbg  out  of  the  way  to  avoid  service. 

(a)  3  W.  4>  c  89,  s.  3. 
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Maule,  J. — ^That  allegation  in  the  affidavit  is  dispensed  with  also  in 
the  case  of  a  defendant  who  is  confined  in  a  lunatic  asyhmi,  and  there- 
fore incapable  of  personal  seryice.(a)  I  think  it  sufficiently  appears 
here  that  the  plaintiff  needs  some  more  efficacious  process  to  compel 
the  defendant  to  appear. 

The  rest  of  the  court  concurring,  Rule  granted. 

(o)  See  BUke  «.  Cooper,  ante,  p.  680. 


♦688]  *COLLINGRn)GE  t;:  PAXTON.    Nov.  24. 

The  effect  of  the  stotate  1  A  2  Yiei  e.  110, 1. 13,  is,  to  pUee  htrnk-moU*  and  euMMy  eeised  under 
m/i.  feu  upon  the  same  footing  m  gooda :  and  therefore,  bank-notes  so  seised  are  not  to  be  treated 
as  the  property  of  the  exeoution-ereditor,  so  as  to  be  available  in  the  sheriff's  hands  to  satisfy 
ft  writ  of  ^/o.  lodged  with  him  against  sneh  ezeeation-oreditor  at  the  suit  of  a  third  person. 

Final  judgment  in  debt  for  money  had  and  received  b;^the  defendant 
to  the  use  of  the  plaintiff,  having  been  signed  for  want  of  a  plea  on  the 
14th  of  June  last,  a  writ  of  Ji.  fa,  was  issued  on  the  IGth,  directed  to 
the  sheriff  of  Oxfordshire,  commanding  him  to  levy  of  the  goods  and 
chattels  of  the  defendant  812/.  15t.,  and  IL  2t.  for  writ,  warrant,  &c.» 
and  interest  on  812Z.  15«.  at  4  per  cent,  per  annum  from  the  14th  of 
June,  1851,  until  payment,  besides,  &c.  The  writ  was  delivered  to  the 
sheriff  for  execution  on  the  16th  of  June ;  and,  on  the  18th,  the  sheriff, 
by  virtue  of  that  writ,  seized  certain  bank-notes  and  money  of  the  value 
of  813/.  17«.,  the  property  of  the  defendant,  which  still  remained  in  his 
custody. 

Before  the  delivery  of  the  above-mentioned  writ  to  the  sheriff,  vis.,  on 
the  10th  of  March  last,  2kfi.fa,  against  the  now  plaintiff,  at  the  suit  of 
Sir  H.  E.  L.  Dryden,  endorsed  to  levy  644/.  16«.  and  interest  thereon 
at  4/.  per  cent,  per  annum  from  the  8th  March,  1851,  till  paid,  besides, 
&c.,  was  delivered  to  the  same  sheriff  to  be  executed,  and  which  last- 
mentioned  writ  remained  unexecuted  at  the  time  of  the  levy  of  the  bank- 
notes and  money  under  the  first-mentioned  writ,  and  upon  being  ruled 
to  return  the  first-mentioned  writ,  the  sheriff  returned  ^^  that  ioimediately 
on  the  said  seizure  by  him  of  the  said  bank-notes  and  coins  respectively, 
he  did  under  and  by  virtue  of  the  said  writ  so  issued  at  the  suit  of  the 
said  Sir  H.  E.  L.  Dryden,  seize  and  retain  in  his  hands,  and  specific4lly 
set  apart  and  appropriate,  the  said  bank-notes  and  coins  respectively  to 
be  paid  to  the  said  Sir  H.  E.  L.  Dryden,  under  and  according  to  the 
i^oQA-y  exigency  of  the  said  *last-mentioned  writ,  and  in  part  discharge 
-*  of  the  said  sum  so  to  be  made  thereunder  as  aforesaid,  and  did 
afterwards  pay  and  deliver  the  same  over,  less  10/.  69.  sheriff's  poundage 
thereon,  to  the  said  Sir  H.  E.  L.  Dryden,  in  such  part  discharge  as 
aforesaid ;  and  that  therefore  he  had  not  the  said  money,  with  interest 
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as  Sffbresaid,  to  render  to  the  now  plaintiff,  for  his  debt,  damages,  and 
intereBty  as  by  the  annexed  writ  he  was  commanded." 

HawkinSj  on  a  former  day  in  this  term,  obtained  a  rule  calling  npon 
the  sheriff  of  Oxfordshire  to  show  canse  why  he  should  not  pay  oyer  to 
the  plaintiff's  attorney  the  8182. 17s.  receired  by  him  under  the  j£./a« 
at  the  plaintiff^s  suit,  or  the  sum  of  182.  17s.,  being  the  costs  of  the 
canse  of  CoUingridge  i;.  Pazton,  and  why  he  should  not  pay  the  costs 
of  the  application.  He  cited  Robinson  v.  Peace,  7  Dowl.  P.  C.  98, 
Masters  v.  Stanley,  8  Dowl.  P.  0. 169,  France  v.  Campbell,  9  Dowl.  P. 

C.  914,  and  Wood  v.  Wood,  4  Q.  B,  897  (E.  C.  L.  R.  toI.  46),  8  G.  & 

D.  582.  [Williams,  J.,  observed  that  the  matter  was  before  him  at 
chambers,(a)  and  he  was  of  opinion  that  the  sheriff  might  have  returned 
nuUa  bona  to  Sir  H.  Dryden's  writ.] 

JPhipson  now  showed  cause. — The  question  turns  upon  the  1  &  2  Yict. 
c.  110,  s.  12,  which  enacts,  that,  ^^  by  virtue  of  any  writ  of  fieri  faeioi 
to  be  issued  out  of  any  superior  or  inferior  court  after  the  1st  of 
October,  1838,  or  any  precept  in  pursuance  thereof,  the  sheriff  or 
other  officer  having  the  execution  thereof,  may  and  shall  seize  and 
take  any  money  or  bank-notes  (whether  of  the  governor  and  com* 
pany  of  the  Bank  of  England,  or  of  any  other  bank  or  bankers), 
and  any  checks,  bills  of  exchange,  prombsory  notes,  bonds,  special- 
ties, or  other  securities  for  money,  belonging  to  the  person  against 
^whose  effects  such  writ  o{  fi.fa.  shall  be  sued  out,  and  may  and  r^^at: 
shall  pay  or  deliver  to  the  party  suing  out  such  execution  any  *- 
money  or  bank-notes  which  shall  be  so  seized,  or  a  sufficient  part  thereof, 
and  may  and  shall  hold  any  such  checks,  bills  of  exchange,  promissory 
BOteSy  bonds,  specialties,  or  other  securities  for  money,  as  a  security  or 
securities  for  the  amount  by  such  writ  o{  fieri  facias  directed  to  be  levied, 
or  so  much  thereof  as  shall  not  have  been  otherwise  levied  and  raised, 
and  may  sue  in  the  name  of  such  sheriff  or  other  officer  for  the  recovery 
of  the  sum  or  sums  secured  thereby,  if  and  when  the  time  of  payment 
thereof  shall  have  arrived ;  and  the  payment  to  such  sheriff  or  other  offi- 
cer by  the  party  liable  on  any  such  check,  bill  of  exchange,  promissory 
note,  bond,  specialty  or  other  security,  with  or  without  suit,  or  the  reco- 
Tsry  and  levying  execution  against  the  party  so  liable,  shall  discharge 
him  to  the  extent  of  such  payment  or  of  such  recovery  and  levy  in  execu- 
tion, as  the  case  may  be,  from  his  liability  on  any  such  check,  bill  of 
exchange,  promissory  note,  bond,  specialty,  or  other  security ;  and  such 
sheriff  or  other  officer  may  and  shall  pay  over  to  the  party  suing  out 
such  writ  the  money  so  to  be  recovered,  or  such  part  thereof  as  shall  be 
sufficient  to  discharge  the  amount  by  such  writ  directed  to  be  levied ; 
and  if,  after  satisfaction  of  the  amount  so  to  be  levied,  together  with 
sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in  the  hands 
of  such  sheriff  or  other  officer,  the  same  shall  be  paid  to  the  party 

(a)  Upon  an  interpleader  eunmoM,  which  ww  dismiBied. 
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against  whom  sach  writ  shall  be  so  issued :  providedy  that  no  snoh  sheriff 
or  other  officer  shall  be  bound  to  sue  an j  party  liable  upon  any  such 
dieck,  bill  of  exchange,  promissory  note,  bond,  specialty,  or  other 
security,  unless  the  party  suing  out  such  execution  shall  enter  into  a 
bond,  with  two  sufficient  sureties,  for  indemnifying  him  from  all  costs 
*fi^R1  ^^^  expenses  to  be  incurred  in  the  prosecution  of  such  action,  "^or 
-*  to  which  he  may  become  liable  in  consequence  thereof;  the  ex 
pense  of  such  bond  to  be  deducted  out  of  any  money  to  be  recovered  in 
such  action."  [Williams,  J. — ^What  you  have  to  make  out,  is,  that 
these  specific  bank-notes  which  w.ere  handed  over  to  Sir  H.  Dryden, 
were  the  property  of  CoUingridge.]  The  sheriff,  under  the  writ  against 
Paxton,  seized  these  specific  notes.  The  moment  he  seized  them,  pro- 
vided he  specifically  appropriated  them,  they  became  Collingridge's  pro- 
perty. [Maule,  J. — ^It  might  be  at  the  election  of  the  execution-credit- 
or to  insist  upon  having  the  very  notes  delivered  to  him.  But,  if  he 
did  not  so  insist,  would  the  property  in  them  vest  in  him  ?  Could  Coir 
lingridge  in  this  case  have  brought  trover  against  the  sheriff  for  theso 
notes  ?]  It  is  submitted  that  he  might ;  though  the  property  in  them 
might  still  be  in  him,  even  though  he  could  not  maintain  trover.  [Wil- 
liams, J. — Suppose  the  seizure  consisted  of  one  note  only,  the  sheriff 
must  change  it,  in  order  to  deduct  poundage.]  The  sheriff  undoubtedly 
has  a  right  to  insist  upon  the  execution-creditor's  taking  the  very  notes 
he  has  seized :  if  so,  they  are  his  property.  Wood  v.  Wood,  4  Q.  B. 
397  (E.  C.  L.  R.  vol.  46),  3  Gale  &  D.  632,  is  an  authority  in  favour  of 
the  sheriff:  Lord  Denman  there  says:  "The  statute,  we  think,  applies 
only  to  the  case  of  money  set  apart  and  ear-marked,  and  the  property 
specifically  of  the  party  against  whose  effects  the  fi,  fa.  issues,  and 
which  the  sheriff  may  seize  as  he  would  any  other  goods  belonging  to 
the  defendant;  and  it  was  intended  to  remedy  the  defect  which  formerly 
existed  in  the  execution  of  a  fi.  fa.j  it  being  considered  that  nothing 
could  be  seized  that  could  not  be  sold,  and  that  money  was  not  the  sub* 
ject  of  a  sale."  [Maule,  J. — ^In  ordinary  cases,  where  the  sheriff  seizes 
goods,  and  sells  them,  and  has  the  money  in  his  pocket,  is  he  bound  to 
pay  over  that  identical  money  to  the  execution-creditor  ?]  ♦Cer- 
tainly not.  [Maule,  J. — ^Why,  then,  put  money  and  notes  in 
the  anomalous  position  of  being  the  property  of  the  execution-creditor^ 
instead  of  placing  them  in  the  same  position  as  any  of  the  other  things 
which  are  mentioned  in  s.  12?]  The  very  words  of  the  act  require 
them  to  be  delivered  over  to  the  executiomcreditor.  The  sheriff  having 
specifically  appropriated  these  notes,  if  they  had  been  accidentally 
destroyed  by  fire,  without  any  negligence  on  his  part,  the  loss  would 
have  fallen  upon  the  execution-creditor.  The  cases  referred  to  on  the 
motion  are  all  distinguishable,  on  the  ground  that  the  money  claimed 
was  either  a  debt,  or  money  in  the  hands  of  a  third  person  in  trust  for 
the  debtor,  and  not  money  in  his  hands. 
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Ohannellj  Serjt.,  appeared  for  Sir  H.  Dryden,  who  had  been  served 
with  the  rule :  but 

SawhiiM  objected  to  his  being  heard,  citing  Johnson  v.  Marriott,  2 
DowL  P.  C.  848,  where  it  was  held  that  one  who  is  no  party  to  a  rule, 
is  not  entitled  to  be  heard  to  show  cause  against  it,  merely  because  he 
has  been  served  with  or  had  notice  of  the  rale.  [Maule,  J. — So  far  as 
this  rule  is  concerned,  it  is  quite  immaterial  to  Sir  H.  Dryden  whether 
it  is  made  absolute  or  discharged.] 

Hawkin$  was  not  called  upon  to  support  his  rale. 

Jervis,  C.  J.— I  think  this  rule  ought  to  be  made  absolute.  The 
meaning  of  the  12th  section  of  the  1  &;  2  Vict.  c.  110,  appears  to  me 
to  be  this, — that  it  renders  money  and  bank-notes,  and  other  securities, 
liable  to  seizure  under  a^. /a.,  and  to  subject  them  when  seized  to  all 
the  rights  and  liabilities  of  goods  of  any  other  description.  As  money, 
the  produce  of  goods  seized,  ♦remaining  in  the  hands  of  the  r:^/»oo 
eheriff,  does  not  become  the  property  of  the  execution  creditor,  '- 
BO  neither  does  money  seized  by  the  sheriff.     It  is  not  ear-marked. 

Maulb,  J. — ^I  am  of  the  same  opinion.  The  intention  of  the  statute 
was  to  subject  money,  bank-notes,  checks,  &;c.,  to  seizure  in  the  same 
way  as  any  other  chattels  were  before,  except  that,  where  money  is 
seized,  it  is  not  necessary  that  the  form  of  a  sale  should  be  gone  through. 
But,  although  the  sheriff  may,  and  ought  to,  if  the  execution-creditor 
desires  it,  hand  over  the  money  to  him,  it  does  not  follow  that  it 
becomes  by  the  ieizure  the  property  of  the  execution-creditor.  It  is  not 
convenient  or  necessary  that  the  things  for  the  first  time  made  seizablo 
by  that  act  should  be  placed  in  a  different  position  from  goods  which 
were  seizable  before.  If  it  should  be  thought  right  that  they  should  be 
liable  to  seizure  under  afi.fa.  against  the  plaintiff  (being  defendant  in 
another  suit),  that  may  very  aptly  be  the  subject  of  future  legislation. 
It  can  hardly  be  supposed  that  the  legislature  could  have  intended  to 
leave  property  in  the  anomalous  position  which  Mr.  Phipson'n  argument 
assumes  this  property  to  be  in,  viz.  that  money  and  bills  and  other 
securities  taken  under  a  fi.  fa.  should  be  seizable  in  the  hands  of  the 
sheriff,  but  that  other  property,  and  money,  the  proceeds  of  the  sale  of 
goods,  should  not.  That  would  be  very  inconvenient ;  and  it  would  in 
effect  be  saying  that  a  right  of  action  might  be  the  subject  of  seizure 
under  a  fi.  fa.  I  think  it  clearly  is  not  within  the  scope  of  the  words 
of  the  act. 

Williams,  J. — ^I  am  also  of  opinion  that  this  rale  must  be  made 
absolute.  The  only  question  is,  whether  money  and  bank-notes  seized 
tmder  a  fi.  fa.^  and  remaining  in  the  hands  of  the  sheriff,  can  be  con- 
sidered as  *the  property  of  the  execution-creditor.  It  is  plain  r^gog 
that  they  could  not  be  so  but  for  the  12th  section  of  the  1  Jt  2  '- 
Vict.  c.  110;  and  the  words  of  that  section  do  not,  in  my  judg- 
ment, alter  the  property.    So  far  from  its  being  necessary,  in  order  to 
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give  effect  to  the  statute,  to  put  npon  it  the  oonstmction  contended 
for  by  Mr.  PhipBon,  it  seems  to  me  that  it  woald  lead  to  great  incon* 
Yenience. 
Talfoijkd,  J.,  concurred.  Rule  absolute. 


HUTCHINSON  v.   THE   SURREY  CONSUMERS   GAS-LIGHT 
AND  COKE  ASSOCIATION.    Nov.  6. 

A  joint-stock  company  etmpUtely  regUtercd  nnder  the  7  A  8  Viot  o.  110,  is  not  liable  upon  eon- 

tncts  entered  Into  by  the  promoters  htfort  prorisional  registration. 
Whether  a  completely  registered  company  is  liable  in  respect  of  contracts  within  the  S8d  seetiMi 

of  the  Btatote,  entered  into  after  jirooitional,  and  before  eompUu  registration, — qwtrt. 

Debt.  The  declaration  stated  that  the  defendants,  theretofore,  to 
wit,  on  the  7th  of  April,  1851,  were  indebted  to  the  plaintiff  in  20002. 
for  the  work  and  labour,  care,  diligence,  and  attendance  of  the  plaintiff^ 
then  done,  performed,  and  bestowed  by  the  plaintiff  in  and  about  the 
formation  of  the  Surrey  Consumers  Gas-Iaght  and  Coke  Association, 
for  the  defendants,  and  at  their  request,  and  in  and  about  procurmg  a 
site  for  the  gas-works  of  the  defendants,  for  the  defendants,  and  at  their 
request,  and  in  and  about  the  procuring  permission  and  leave  to  lay 
down  the  mains  and  service-pipes  of  the  defendants,  to  wit,  in  divers 
parishes  and  places  within  the  county  of  Surrey,  on  the  south  side  of 
the  river  Thames,  for  the  defendants,  and  at  their  request,  and  in  and 
about  the  preparing  and  making  of  divers  plans,  drawings,  elevations, 
and  sections  of  gas-works  and  buildings  for  the  defendants,  and  at  their 
request,  and  in  and  about  the  superintending  the  erection  of  '''gas* 
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works  of  the  defendants,  and  certain  buildings  connected  there- 


with, of  the  defendants,  and  of  divers  other  works  and  buildings  of  the 
defendants,  and  in  the  laying  down  of  divers  mains  and  service-pipes  of 
the  defendants,  for  the  defendants,  and  at  their  request,  and  in  and 
about  the  preparing  of  divers  plans  and  proposals  for  the  manufacture 
of  gas  and  coke,  and  for  the  supply  thereof  to  the  consumers  and  cus- 
tomers  of  the  defendants,  for  the  defendants,  and  at  their  request,  and 
in  and  about  the  procuring  divers  contracts  to  be  made,  and  divers  per- 
sons to  trade  and  contract,  for  the  supply  of  coals,  iron,  and  other 
articles  for  the  use  of  the  defendants,  for  the  defendants,  and  at  their 
request,  and  in  and  about  the  procuring  divers  persons  to  enter  into  the 
service  of  the  defendants  as  their  servants,  for  the  defendants,  and  at 
their  request,  and  for  divers  journeys  and  attendances  before  then  made, 
performed,  and  given  by  the  plaintiff  in  and  about  the  business  of  the 
defendants,  for  them,  and  at  their  like  request,  and  for  divers  reports 
and  Writings  before  then  made  and  done  in  and  about  the  business  of 
the  defendants,  for  them,  and  at  their  like  request,  and  also  for  divers 
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materials,  quantities  of  paper,  pens,  ink,  and  other  necessary  things 
before  then  found  and  provided  and  used  and  applied  in  and  about  the 
business  of  the  defendants,  for  the  defendants,  and  at  their  request : 
And  in  2000{.  for  the  price  and  value  of  work  then  done,  and  materials 
for  the  same  provided,  by  the  plaintiff  for  the  defendants,  and  at  their 
reqtiest :  And  in  2000Z.  for  i|}oney  then  paid  and  advanced  to  and  for 
the  use  of  the  defendants,  and  at  their  request :  And  in  2000Z.,  for 
the  wages  or  salary  of  the  plaintiff  then  due  and  payable  from  the 
defendants  to  the  plaintiff,  for  the  services  of  the  plaintiff  by  him  done 
and  performed  as  the  engineer  of  the  defendants,  and  at  their  request, 
&c. 

As  to  50Z.,  parcel  of  the  moneys  in  the  declaration  ^mentioned,  r^/»q^ 
the  defendant  said  that  the  plaintiff  ought  not  further  to  maintain  '- 
his  action,  because  they  brought  into  court  502.  and  It.  ready  to  be 
paid  to  the  plaintiff;  and  they  further  said  that  they  never  were 
indebted  to  the  plaintiff  to  a  greater  amount  than  50/.,  and  that  he  had 
not  sustained  damages  to  a  greater  amount  than  !«.,  in  respect  of  the 
causes  of  action  in  the  introductory  part  of  that  plea  mentioned,-*-- 
verification,  &;c. ;  and,  as  to  the  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  the  defendants  pleaded  that  they  never  were 
indebted,  &c. 

There  was  also  a  plea,  to  the  residue,  of  payment  before  action 
'>rought. 

The  plaintiff  took  out  the  502.  and  1«.,  in  satisfaction  pro  tanto, 
joined  issue  on  the  second  plea,  and  traversed  the  third. 

The  cause  was  tried  before  Jeryis,  0.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  The  plaintiff,  who  was  a  civil  engineer,  sought 
to  recover  from  the  defendants,  the  Surrey  Consumers  Gas-Light  and 
Coke  Association,  15502.,  being  8002.  for  expenses  incurred  in  the  forma- 
tion of  the  company,  and  12502.  for  two  and  a  half  years'  salary,  at 
5002.  per  annum,  from  the  29th  of  September,  1848,  to  the  25th  of 
March,  1851,  under  the  following  circumstances : — 

Early  in  1848,  the  plaintiff  projected  the  company  in  question ;  and, 
on  the  27th  of  September,  in  that  year,  a  meetmg  was  held,  at  which 
it  was  proposed  by  the  plaintiff,  that  the  directors  of  the  projected  asso- 
ciation should  not  be  personally  liable  for  the  prelimmary  expenses. 
Another  meeting  took  place  on  the  27th  of  October,  1848,  at  which  it 
was,  amongst  other  things,  resolved,  ^^that,  for  the  purpose  of  having 
the  works  carried  out  in  ^e  most  efficient  possible  manner,  and  in  cour 
rideration  of  the  ability  shown  by  the  plaintiff  in  his  various  gas  under^ 
takings,  that  the  plaintiff  be  appointed  ^engineer  to  the  associa-  rtggo 
tion,  and  that  the  terms  of  his  remuneration  be  considered  at  a  '- 
futmre  board.'* 

Several  other  meetings  were  subsequently  held,  and  the  plaintiff's 
salary  as  engineer  was  ultimately  settled  at  5002.  per  annum:  and 
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by  the  deed  of  settlement  of  the  company  it  ifas  provided  that  tho 
engineer  and  manager  should  not  be  liable  to  be  removed  or  dismissed 
dTrom  the  oflBces  to  which  they  were  respectively  appointed,  unless  by 
the  vote  of  not  less  than  three-fourths  of  the  directors  for  the  time  being, 
confirmed  by  an  extraordinary  general  meeting  specially  convened  for 
that  purpose. 

The  company  was  provisionally  registered,  under  the  7  &  8  Yict.  c. 
110,  on  the  9th  of  November,  1848,  and  completely  registered  on  the 
4th  of  May,  1849. 

The  .plaintiff  continued  to  act  as  engineer  of  the  company  till  the 
beginning  of  the  year  1850,  when  he  was  superseded,  and  one  Angus 
CroU  appointed  engineer  in  his  stead. 

On  the  part  of  the  defendants,  it  was  submitted  that  they  were  not 
liable  to  the  plaintiff  in  respect  of  services  rendered  by  him  before  the 
company  was  cbmpletely  registered :  and  the  lord]  chief  justice  so  ruled, 
Upon  the  construction  of  the  23d  section  of  the  act, — Cleaving  it  to  the 
jury  to  say  whether  the  money  paid  into  court  was  enough  to  satisfy 
the  plaintiff's  claim  for  services  rendered  by  him  subsequently  to  that 
period. 

The  jury  found  that  it  was,  and  a  verdict  was  accordingly  entered  for 
the  defendants. 

Byle%^  Serjt.,  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  also  that  the  verdict  was  against  the  weight  of  evidence.  He 
submitted  that  it  was  a  misdirection  to  tell  the  jury  that  the  com- 
pany, when  completely  registered,  was  not  liable  for  work  done 
for  them  before  registration.  [Maule,  J. — ^A  company  completely 
♦fiQ^I  *^®P^*®'®d  cannot  be  liable  for  work  and  labour  performed  for  a 
^  company  which  has  no  existence.]  For  some  purposes,  the  com- 
pany was  an  existing  company  from  the  time  of  provisional  registration. 
[Maulb,  J. — ^Not  by  the  name  by  which  the  company  is  now  sued,  but 
as  <<The  Surrey  Consumers  Gus-Light  and  Coke  Association  provi- 
sionally registered."]  The  28d  section  of  the  7  &  8  Vict.  c.  110,  enacts, 
« that,  on  the  provisional  registration  of  any  company  being  certified 
by  the  registrar  of  joint-stock  companies,  it  shall  be  lawful  for  the  pro- 
moters of  any  company  so  registered  to  act  provisionally,  &c. ;  and  it 
shall  be  lawful  for  the  promoters  of  such  cconpany  to  assume  the  name 
of  the  intended  company,  but  coupled  with  the  words  <  registered  pro- 
visionally,' and  also  to  open  lists,  and  also  to  allot  shares  and  receive 
deposits  thereon,  &c.,  and  also  to  perform  such  other  acts  only  as  are 
necessary  for  constituting  the  company,  or  fo)r  obtaining  letters-patent, 
or  a  charter,  or  an  act  of  parliament :  but  not  to  make  calls,  nor  to 
purchase,,  contract  for,  or  hold  lands,  nor  to  enter  into  any  contracts 
for  any  services,  or  for  the  execution  of  any  works,  or  for  the  supply 
of  any  stores,  except  such  services  and  stores  or  other  things  as  are 
Aieoessarily  required  for  the  establishing  of  tho  company,  and  except 
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any  purchase  or  other  contract  to  be  made  conditional  on  the  completion 
of  the  company,  and  to  take  effect  after  the  certificate  of  complete  regis- 
tration, act  of  parliament,  or  charter,  or  letters-patent,  shall  have  been 
obtained,  and  except  in  the  case  of  companies  for  the  executing  such 
works  as  aforesaid,(a)  contracts  for  services  in  making  surveys  and  per- 
forming all  other  acts  necessary  for  obtaining  an  act  of  incorporation 
or  other  act  for  enabling  the  company  *to  execute  such  works."  r*f?Q4 
The  effect  of  that  section,  it  is  submitted,  is,  to  make  the  com-  "- 
pany,  upon  its  complete  registration,  liable  upon  all  contracts  which  are 
within  the  powers  conferred  by  the  act.  [Maulb,  J. — ^Is  then  the  con- 
tract contingent  on  the  company's  being  afterwards  completely  regis- 
tered ?]  The  party  with  whom  the  contract  was  made  would  have  no 
claim  against  the  company  unless  it  was  completely  registered.  The 
company,  after  provisional  registration,  and  before  complete  registra- 
tion, are  empowered  to  make  contracts  for  such  services  as  are  necessa- 
rily required  for  the  establishing  of  the  company.  Here,  the  work  and 
labour  in  respect  of  which  the  plaintiff  seeks  to  recover,  was  work  and 
labour  that  was  essential  to  the  formation  of  the  projected  association ; 
and  the  contract  for  it  clearly  was  one  which  the  act  authorized  the  pro- 
visional committee  to  enter  into.  '  This  construction  of  the  28d  section 
of  the  statute  is  fortified  by  the  24th  and  25th  sections.  Besides,  there 
was  evidence  to  show  that  the  contract  was  adopted  by  the  company 
after  provisional  registration.  [Jebyis,  G.  J. — That  point  was  not  made 
at  the  trial ;  and,  if  it  had  been,  I  have  no  doubt  the  jury  would  have 
found  that  there  was  no  new  agreement.] 

Maule,  J. — The  lord  chief  justice  seems  to  have  ruled,  upon  the 
construction  of  the  23d  section  of  the  7  &  8  Vict.  c.  110,  which  enables 
the  promoters  of  a  company  provisionally  registered  to  make  certain 
contracts,  that  it  does  not  render  valid,  so  as  to  charge  the  company 
after  complete  registration,  contracts  made  by  them  before  provisional 
registration.  That  direction  I  think  was  perfectly  correct.  The  point 
now  suggested,  viz.,  that  there  was  evidence  of  an  adoption  of  the  con- 
tract so  as  to  make  a  new  agreement,  after  provisional  registration,  was 
not  presented  to  the  jury.  I  think  we  ought  not  to  grant  a  new  trial, 
on  the  ground  that  some  *view  might  have  been  suggested  which  r^^gr 
would  not  have  altered  the  case  if  it  had  been  presented.  I  think  ^ 
there  should  be  no  rule. 

Williams,  J. — I  am  of  the  same  opinion.  When  the  language  of  the 
statute  is  carefully  looked  at,  I  think  it  is  impossible  that  the  company 
can  be  liable  upon  a  contract  entered  into  before  provisional  registration. 
Without,  therefore,  considering  what  would  be  the  extent  of  their 
liability,  if  the  contract  were  made  after  provisional  and  before  complete 

(a)  t.  e.  "any  bridge,  road,  cat,  oanal,  reserroir,  aqnednoty  water- work,  naTigatios,  tmmel, 
■rohway,  railway,  pier,  port,  harbour,  ferry,  or  dock." 
VOL.  XI. — 59 
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registration, — upon  which  I  offer  no  opinion, — ^I  think  the  direction  of 
the  lord  chief  justice  was  right. 
The  rest  of  the  court  concurring,  Rule  refused. 
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The  7th  section  of  the  statute  3  A  4  W.  4,  o.  98, — whieh  exempted  from  the  operation  of  the 
vsnzy  laws  bills  and  notes  made  payable  at  or  within  three  numtha  after  date»  or  not  baring 
more  than  three  monthe  to  mn, — ^is  not  repealed  by  the  subsequent  statutes  7  W.  4  A  1  Viet  o. 
80,  and  2  A  8  Viet  o.  87,  which  extended  the  exemption  to  bilk  and  notes  made  payable  at  or 
within  twelve  monthe  after  date,  or  not  having  more  than  twelre  months  to  run,  and  to  eon* 
tracts  for  the  loan  or  forbearance  of  money  abore  10/., — with  a  proviso,  that  nothing  in  the 
last-mentioned  act  contained  "shall  extend  to  the  loan  or  forbearance  of  any  money  upon  the 
security  of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 

Where,  therefore,  in  an  action  upon  a  biU  payable  two  months  after  date,  the  defendant  pleaded 
that  the  bill  was  given  in  pursuance  of  a  corrupt  agreement  for  a  loan  of  money  upon  usurious 
interest,  and  the  plaintiff  replied  that  the  transaction  took  place  after  the  passing  and  coming 
into  operation  of  the  8  A  4  W.  4,  c.  98,  s.  7 : — Held,  that  the  replication  was  a  good  answer 
to  the  plea;  and  that  the  effect  of  the  replication  was  not  avoided  by  a  rejoinder  that  the  traas- 
action  took  place  after  the  passing  and  coming  into  operation  of  the  statutes  of  Victoria. 

This  was  an  action  of  assumpsit  on  a  bill  of  exchange  for  40L,  drawn 

by  the  defendant  on  the  15th  of  November,  1850,  upon,  and  accepted 

♦fiQfil  ^y'  ^°®  Charles  Bromley,  payable  two  months  after  date ;  with 

^  counts  *for  money  lent,  and  money  found  due  upon  an  account 

stated. 

The  defendant  pleaded,  that,  theretofore,  to  wit,  on  the  13th  of  Sep- 
tember, 1850,  it  was  corruptly,  and  against  the  form  of  the  statute  in 
such  case  made  and  provided,  agreed  by  and  between  the  said  Charles 
Bromley  and  the  plaintiff,  that  he,  the  plaintiff,  should  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  lend  and  advance  to  the  said  Charles 
Bromley  a  certain  sum  of  money,  to  wit,  the  sum  of  872.,  and  that  the 
plaintiff  should  forbear  and  give  day  of  payment  thereof  to  the  said 
Charles  Bromley  from  the  day  and  year  last  aforesaid  until  and  upon  a 
certain  day,  to  wit,  the  15th  of  November,  1850,  and  that,  for  the  loan 
of  the  said  sum  of  87Z.,  and  for  giving  day  of  payment  thereof  as  afore* 
said,  the  said  Charles  Bromley  should  give  and  pay  to  the  plaintiff,  on 
the  said  15th  of  November,  1850,  more  than  lawful  interest  at  and  after 
the  rate  of  51.  per  cent,  per  annum  on  the  said  sum  of  872L,  that  is  to 
say,  the  sum  of  82.,  making,  together  with  the  said  sum  of  37/.  so  to  be 
lent  and  advanced  as  aforesaid,  the  sum  of  402.,  and  that,  for  securing 
such  payment  to  the  plaintiff  of  the  said  sum  of  402.,  the  said  Charles 
Bromley  should  then,  to  wit,  on  the  said  13th  of  September,  1850, 
deliver  to  the  plaintiff  a  certain  bill  of  exchange,  bearing  date  the  12th 
of  September,  1850,  and  to  be  drawn  by  the  defendant  upon,  and 
accepted  by,  the  said  Charles  Bromley,  for  the  payment  to  the  order  of 
the  defendant  of  402.  two  months  after  the  date  thereof,  and  endorsed  by 
the  defendant  in  blank :  That  the  plaintiff,  in  pursuance  of  the  said  corrupt 
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snd  unlawful  agreement,  did  then,  to  wit,  on  the  13th  of  September, 
1850,  lend  and  advance  the  said  sum  of  ZV.  to  the  said  Charles  Bromlej, 
on  the  terms  aforesaid,  and  the  said  Charles  Bromlej  in  porsnance  of 
the  said  cormpt  and  unlawful  agreement,  and  upon  the  terms  thereof, 
and  for  the  purpose  in  that  behalf  aforesaid,  did  thereupon  then,  to  wit, 
*on  the  18th  of  September,  1850,  deliver  to  the  plaintiff  such  r-^(.qj 
bill  of  exchange  as  last  aforesaid ;  and  thereupon  the  plaintiff  '- 
then  took  and  received  the  said  last-mentioned  bill  of  exchange  in  pur- 
suance of  the  said  corrupt  and  unlawful  agreement,  and  on  the  terms 
thereof,  and  for  the  purpose  of  securing  the  said  repayment  to  the 
plaintiff  of  the  said  sum  of  872.  so  lent  and  advanced  by  him  as  afore- 
said, and  the  said  payment  of  the  said  sum  of  8/.  for  such  interest  as 
aforesaid,  which  interest  exceeds  the  rate  of  5L  for  the  forbearing  of 
1002.  for  a  year,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided :  That  afterwards,  and  when  the  said  last-mentioned  bill 
of  exchange  was  dae  and  payable  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  15th  of  November,  1850,  it  was  agreed  by  and 
between  and  amongst  the  plaintiff  and  the  defendant  and  the  said 
Charles  Bromley,  that,  in  consideration  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  32.,  to  be  paid  by  the  said  Charles  Bromley  to  the 
plaintiff,  further  tiiqe  should  be  given  by  the  plaintiff  for  the  payment 
to  him  of  the  said  sum  of  402.  in  the  last-mentioned  bill  of  exchange 
specified,  to  wit,  until  the  18th  of  January,  1851,  and  that,  for  securing 
payment  thereof  as  last  aforesaid,  the  defendant  should  make  his  other 
bill  of  exchange  in  writing,  directed  to  the  said  Charles  Bromley, 
whereby  the  defendant  should  require  the  said  Charles  Bromley,  to 
pay  to  his  the  defendant's  order  the  said  sum  of  402.,  two  months  after 
date  thereof,  and  that  the  said  Charles  Bromley  should  accept  the  said 
last-mentioned  bill  of  exchange,  and  that  the  defendant  should  endorse 
and  deliver  the  same  to  the  plaintiff,  and  that  the  said  last-mentioned 
bill  should  be  taken  and  received  by  the  plaintiff  in  renewal  of  and 
substitution  for  the  said  bill  of  exchange  in  that  plea  first  mentioned : 
That  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  pur- 
suance of  the  said  last-mentioned  agreement,  he  the  defendant  did 
make,  and  *the  said  Charles  Bromley  did  then  accept,  such  bill  r^c/^Qo 
of  exchdnge  as  in  that  behalf  aforesaid,  and  the  defendant  did  ^ 
then  endorse  and  deliver  the  same  to  the  plaintiff,  who  did  thereupon 
then,  and  in  pursuance  of  the  said  last-mentioned  agreement,  take  and 
receive  the  same  in  renewal  of  and  substitution  for  the  said  bill  of 
exchange  in  that  plea  first  mentioned,  and  for  the  purpose  of  securing 
repayment  to  him,  as  in  that  behalf  aforesaid,  of  the  said  sum  of  372. 
so  lent  and  advanced  by  him  to  the  said  Charles  Bromley  upon  such 
corrupt  and  unlawful  agreement  as  aforesaid,  and  the  payment  of  the 
said  first-mentioned  sum  of  32.  for  such  interest  as  aforesaid, — ^which 
said  bill  of  exchange  in  that  plea  secondly  mentioned  was  and  is  the 
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Baid  bill  of  exchange  in  the  said  first  count  mentioned:  That  there 
never  was  any  other  consideration,  except  as  in  that  plea  aforesaid,  for 
the  said  endorsement  and  delivery  by  the  defendant  to  the  plaintiff 
of  the  said  last-mentioned  bill  of  exchange,  or  for  the  plaintiff  being 
the  holder  thereof;  and  that  the  plaintiff  had  always  held  and  now 
holds  the  same  for  and  upon  snch  consideration  as  in  that  behalf 
aforesaid,  and  not  for  or  upon  any  other  consideration  whatsoever, — 
verification. 

To  this  plea  the  plaintiff  replied,  that  each  of  the  said  contracts  and 
bills  of  exchange  in  the  said  second  plea  mentioned,  was  made  and 
entered  into,  and  drawn,  and  accepted,  and  endorsed,  respectively,  and 
the  said  several  matters  and  things  therein  mentioned  occurred  and 
took  place,  as  in  the  said  plea  respectively  alleged,  after  the  coming 
into  operation  of  a  certain  statute  made  and  passed  in  a  session  of  par- 
liament held  in  the  third  and  fourth  years  of  William  the  Fourth, 
intituled  «  An  act  for  giving  to  the  corporation  of  the  Governor  and 
,  Company  of  the  Bank  of  England  certain  privileges  for  a  limited 
period,"  and  while  the  provisions  of  the  same  statute  were  and  re* 
mained  in  force  and  unrepealed ;  and  that  the  said  contract  or  agree* 
^6QQ1  ^^^^  ^^^  ^^^  ^^^^  loatij  and  the  said  loan,  in  "^the  said  second 
-^  plea  mentioned,  were  made  upon  security  of  the  said  bill  of 
exchange  in  the  said  second  plea  mentioned,  which  was  made  payable 
within  three  months,  that  is,  within  two  months  from  the  date  thereof, 
and  not  otherwise, — ^verification. 

The  defendant  rejoined,  that  each  of  the  said  contracts  and  biUs  of 
exchange  in  the  said  second  plea  mentioned,  was  made  and  entered  into, 
drawn,  accepted,  and  endorsed,  respectively,  and  the  said  several  mat- 
ters and  thmgs  therein  mentioned  occurred  and  took  place,  as  b  the 
said  second  plea  respectively  alleged,  after  the  passing  and  coming  into 
operation  of  a  certain  statute  made  and  passed  in  the  first  year  of 
the  reign  of  her  present  Majesty  Queen  Victoria,  intituled  <<  An  act  to 
except  certain  bills  of  exchange  and  promissory  notes  from  the  opera- 
tion of  the  laws  relatmg  to  usury,"  and  after  various  other  acts,  &c. 
(acts  continuing  that  act),  the  last  being  the  8  Jb  9  Vict.  c.  102,  which 
still  continued  in  force, — ^verification. 

To  this  rejoinder,  the  plaintiff  demurred  specially. 

Phinn  (with  whom  was  Ohannelly  Serjt.),  in  support  of  the  demurrer. 
— The  plea  is  bad,  as  relying  on  a  defence  under  a  statute  which  is 
repealed :  and,  if  the  plea  does  afford  a  defence,  it  is  answered  by  the 
replication,  which  is  not  met  by  the  rejoinder.  The  statute  12  Ann. 
Stat.  2,  c.  16,  s.  1,  enacted  <<that  all  bonds,  contracts,  and  assurances 
whatsoever,  made  after  the  29th  of  September,  1714,  for  payment  of 
any  principal  or  money  to  be  lent,  or  covenanted  to  be  performed,  upon 
or  for  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  5{.  in  the  hundred,  shall  be  utterly  void;  and 
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that  an  and  erery  person  which  shall,  upon  any  contract  to  be  made 
after  the  29th  of  September,  1714,  take,  accept,  and  receive,  by  way 
or  means  of  any  corrupt  bargain,  loan,  exchange,  cheyisance,  shift,  or 
interest  of  any  wares,  merchandise,  or  other  thing  ^whatsoever,  r^tr/vA 
or  by  any  deceitful  way  or  means,  or  by  any  covin,  engine,  or  ^ 
deceitful  conveyance,  for  the  forbearing  or  giving  day  of  payment  for 
one  whole  year,  of  and  for  their  money  or  other  thing,  above  the  sum 
of  52.  for  the  forbearing  of  1002.  for  a  year,  and  so  a^ter  that  rate  for 
a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  term,  shall  forfeit 
and  lose  for  every  such  offence  the  treble  value  of  the  moneys,  &c.,  so 
lent,  bargained,  exchanged,  or  shifted."  That  statute,  so  far  as  regards 
bills  and  notes  payable  at  or  within  three  months  after  date,  is  uncondi- 
tionally repealed  by  the  7th  section  of  the  Bank  Charter  Act,  8  &  4 
W.  4,  c.  98,  which  enacts,  <(that  no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  three  months  after  the  date  thereof,  or 
not  having  more  than  three  months  to  run,  shall,  by  reason  of  any 
interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest  in  discounting,  negotiating,  or  transferring  the 
same,  be  void,  nor  shall  the  liability  of  any  party  to  any  bill  of  ex- 
change or  promissory  note  be  affected  by  reason  of  any  statute  or  law 
in  force  for  the  prevention  of  usury,  nor  shall  any  person  or  persons 
drawing,  accepting,  endorsing,  or  signing  any  such  bill  or  note,  or  lend- 
ing or  advancing  any  money,  or  taking  more  than  the  present  rate  of 
legal  interest  for  the  loan  of  money  on  any  such  bill  or  note,  be  subject 
to  any  penalties  under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture."  That  provision  was  by  the  7  W,  4  &  1  Vict,  c 
80, — which  continued  in  force  until  the  1st  of  January,  1840,-— extended 
to  bills  or  notes  not  having  more  than  twelve  months  to  run.  Then 
came  the  statute  2  &  3  Vict.  c.  87,  the  first  section  of  which  enacted 
«that  no  bill  of  exchange  or  promissory  note  made  payable  at  or 
within  ttffelve  months  after  the  date  thereof,  or  not  having  more 
than  twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbear- 
ance of  money  above  the  sum  of  102.,  shall,  by  reason  of  any  interest 
"Haken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  r#»T/v-i 
receive  or  allow  interest  in  discounting,  negotiating,  or  trans-  ^ 
ferring  any  such  bill  of  exchange  or  promissory  note,  be  void,  nor  shall 
the  liability  of  any  party  to  any  such  bill  of  exchange  or  promissory 
note,  nor  the  liability  of  any  person  borrowing  any  sum  of  money  as 
aforesaid,  be  affected  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury;  nor  shall  any  person  or  persons,  or  body  cor- 
porate, drawing,  accepting,  and  endorsing,  or  signing  any  such  bill  or 
note,  or  lending  or  advancing  or  forbearing  any  money  as  foresaid,  or 
taking  more  than  the  present  rate  of  legal  interest  for  the  loan  or  for- 
bearance of  money  as  aforesaid,  be  subject  to  any  penalties  under  any 
statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture : 

2B 
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Provided  always  that  nothing' herein  contained  shall  extend  to  the  loaa 
or  forbearance  of  any  money  npon  the  security  of  any  lands,  tenements^ 
or  hereditaments,  or  any  estate  or  interest  therein."  This  last-men- 
tioned statute  was  continued  by  the  8  &  9  Vict.  c.  102,  and  13  &  14 
Vict.  c.  56,  respectiyely,  to  the  Ist  of  January,  1856 :  the  enactment 
therein  contained  is  cumulative  only,  and  does  not  affect,  nor  was  it 
intended  to  have  any  operation  at  all  upon,  the  absolute  and  uncondi- 
tional repeal  of  the  statute  of  Anne  by  the  3  &  4  W.  4,  c.  98,  s.  7,  a6 
to  bills  and  notes  not  having  more  than  three  months  to  run.  An 
affirmative  enactment  is  never  construed  to  repeal  a  prior  enactment, 
unless  there  are  clear  and  unequivocal  words  to  manifest  an  intention 
that  it  should  do  so.  In  Dwarris  on  Statutes,  p.  474,  it  is  said:  <<  An 
affirmative  statute  does  not  repeal  a  precedent  affirmative  statute;  and, 
if  the  substance  be  such  that  both  may  stand  together,  they  shall  have 
a  concurrent  efficacy.  The  statute  23  Eliz.  c.  1,  which  gave  20{.  per 
month  against  a  recusant,  did  not  take  away  the  penalty  of  12d.  for 
*7021  ^^®^y  Sunday  given  by  stat.  1  Eliz.  *c.  2.  "(a)  Again,  p.  533,  it 
^  is  said :  «  A  subsequent  act  too,  which  can  be  reconciled  with  a 
former  act,  shall  not  be  a  repeal  of  it,  though  there  be  negative  words : 
as,  the  1  &  2  Ph.  &  M.  c.  10,  that  all  trials  for  treason  shall  be  accord- 
ing to  the  course  of  the  common  law,  and  not  otherwise^  does  not  take 
away  35  H.  8,  c.  2,  for  trial  of  treason  beyond  sea."(a)  [Mauls,  J. — 
I  think  the  two  enactments  may  very  well  stand  together.]  All  the 
cases  upon  the  subject  refer  to  instruments  which  are  not  within  the  3 
&  4  W.  4,  c.  98,  s.  7.  In  Derry  v.  Toll,  5  Exch.  741,t  the  transaction 
was  only  protected  by  the' 2  k  8  Vict.  c.  37 :  it  was  enough,  therefore, 
for  the  defendant  to  bring  the  case  within  the  statute  of  Anne,  which 
as  to  the  transaction  in  question  was  only  qualifiedly  repealed.  Pol- 
lock, C.  B.,  in  delivering  the  judgment  of  the  court  there  says :  «  The 
main  point  relied  on  by  the  plaintiff,  was,  that  the  plea  |ras  bad,  for  not 
having  stated  either  that  the  contract  was  entered  into  previously  to 
the  2  &  3  Vict.  c.  37,  or,  if  subsequently,  that  it  related  to  land.  But 
this  objection  cannot  be  sustained.  The  case  is  governed  by  Wash- 
bourn  t;.  Burrows,  1  Exch.  107.t  It  was  there  decided  that  a  party 
setting  up  usury  as  a  defence  need  only  state  enough  to  bring  the 
case  within  the  operation  of  the  statute  of  Apne ;  and  that  is  cer- 
tainly done  here.  That  statute  is  still  in  force ;  and,  if  the  opposite 
party  means  to  contend  that  the  case  is  one  which  is  taken  out  of 
the  operation  of  the  statute  of  Anne  by  the  statute  of  Victoria, 
the  burthen  is  on  him  to  do  so.  This  is  the  clear  result  of  our 
decision  in  Washbourn  v.  Burrows,  which  governs  this  case."  [Wil- 
liams, J. — The  like  had  been  previously  held,  upon  a  declaration, 
in  Thibault  v.  Gibson,  12  M.  k  W.  88.t    The  very  point  now  in 

(a)  Foster's  case,  11  Co.  Rep.  63.    And  see  Yin.  Abr.  Statutti  (B.  6). 
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^question  was  raised,  but  not  decided,  in  Follett  v.  Moore,  4  r*.Tnq 
Ezeh.  410,t  where  Parkb,  B.,  in  the  course  of  the  argument,  ^ 
says :  «  There  was  no  clause  in  the  7  W.  4  &  1  Vict.  c.  80,  which  ren- 
dered the  loan  illegal,  if  secured  on  land.  That  is  pointed  out  in  Doe 
d.  Haughton  v.  King,  11  M.  k  W.  888."t  And  Rolpb,  B.,  in  giving 
judgment  says :  <<  Before  the  alteration  in  the  law,  the  transaction  would 
have  been  clearly  usurious  and  void,  within  the  statute  of  Anne.  Now, 
it  is  not  protected  by  the  8  Jb  4  W.  4,  c.  98,  s.  7,  as  the  instrument  is 
not  a  promissory  note ;  and  it  is  not  protected  by  the  2  &  8  Vict.  c. 
87,  because  there  is  a  security  on  land."  In  Doe  d.  Haughton  v.  King, 
a  party  having  applied  to  the  defendant  for  the  loan  of  a  sum  of  6700Z. 
for  twelve  months,  on  the  security  of  a  mortgage  of  freehold  property, 
the  defendant  refused  to  advance  the  money  unleslB  the  borrower  would 
give  him  a  promissory  note  for  the  amount,  to  be  discounted  by  him  at 
52.  per  cent.  This  the  borrower  agreed  to  do,  and  a  bond  and  mort- 
gage were  given  for  6700^,  and  the  sum  of  6365Z.,  the  amount  of  the 
note  mintis  the  discount  and  charge  of  preparing  the  securities,  was 
paid  to  the  borrower.  An  ejectment  having  been  brought  to  recover 
possession  of  the  premises,  on  the  ground  that  the  mortgage  was  invalid, 
as  being  given  for  an  usurious  consideration,  the  jury  found  that  the 
primary  object  of  the  transaction  was  the  discounting  of  the  note,  the 
mortgage  being  only  a  collateral  security  in  the  event  of  the  note  not 
being  paid.  And  it  was  held,  that  the  transaction  was  not  usurious, 
and  that  the  mortgage  was  valid  independently  of  the  7  W.  4  &  1  Vict, 
c.  80,  and  2  &  8  Vict.  c.  37.  Parkb,  B.,  there  says :  "  I  wish  not  to 
be  understood  as  expressing  any  doubt  that  the  transaction  would  have 
been  valid,  even  if  lOL  or  20Z.  per  cent,  had  been  agreed  to  be  paid  in 
tiiis  case,  because  the  statute  7  W.  4  Jb  1  Vict.  c.  80,  was  in  force  at 
the  time  of  the  ^contract,  and  there  is  nothing  in  that  statute  r^nr^M 
rendering  it  less  legal  to  protect  such  a  payment  by  security  on  ^ 
land  than  in  any  other  way.  Under  the  statute  2  &  8  Vict.  c.  87,  it  is 
indeed  different,  because  that  statute  contains  an  express  proviso  that 
nothing  therein  contained  shall  extend  to  the  loan  or  forbearance  of 
any  money  <  upon  security  of  any  lands,  tenements,  or  hereditaments, 
or  any  right  or  interest  therein.'  *'  Even  if  this  case  is  within  the  sta- 
tute 2  &  8  Vict.  0.  87,  it  was  enough  for  the  plaintiff  to  reply  that  the 
transaction  was  within  the  protection  of  the  8  Jb  4  W.  4,  c.  98,  s.  7 :  it 
was  for  the  defendant  to  rejoin  the  exception  in  the  2  k  Z  Vict.  o.  87. 
[Mauls,  J. — If  the  statute  8  &  4  W.  4,  c.  98,  s.  7,  is  gone  by  absorp- 
tion into  the  2  &  3  Vict.  c.  87,  where  usury  is  imputed,  the  answer 
would  be  by  confessing  that  the  contract  was  usurious  within  the  statute 
of  Anne,  and  then  showing  everything  necessary  to  take  the  case  out 
of  that  statute,  and  to  bring  it  within  the  statute  of  Victoria.]  It  is 
submitted  that  it  is  for  the  party  who  seeks  to  establish  usury,  to  bring 
forward  the  proviso.    Berrington  v.  Gollis,  5  N.  G.  882,  7  Scott,  80^ 
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— ^where  it  was  held  that  a  loan  upon  usurious  interest,  secured  by  the 
deposit  of  a  lease  and  a  warrant  of  attorney,  is  not  brought  within  the 
protection  of  the  7  W.  4  &  1  Vict.  c.  80,  by  the  addition  of  a  promis* 
sory  note  as  a  farther  security, — will  probably  be  relied  on  on  the  other 
side.  But  in  all  these  cases,  the  question  is,  which  is  the  principal,  and 
which  the  collateral  security;  and  that  is  a  question  for  the  jury. 

MoTitagu  Smithy  contra. — ^Upon  the  hit  construction  of  the  several 
acts  taken  together,  the  8  &  4  W.  4,  c.  98,  s.  7,  is  repealed,  or,  if  not 
absolutely  repealed,  at  all  events  suspended  during  the  continuanoe  of 
\^ntri  the  2  &  8  '^Yict.  c.  87.    The  7th  section  of  the  first-mentioned 

-'  act  is  a  mere  exception  of  bills  and  notes  of  a  certain  description, 
viz.,  bills  and  notes  having  only  three  months  to  run,  out  of  the  ope- 
ration of  the  statute  of  Anne.  The  extension  of  that  exception  to 
bills  and  notes  not  having  more  than  twelve  months  to  run,  by  the  7  W. 
4  Jb  1  Vict.  c.  80,  by  necessary  implication  repealed  the  former  more 
limited  provision,  which  is  not  referred  to  in  any  of  the  subsequent  acts, 
the  legislature  treating  the  7  W.  4  &  1  Vict.  c.  80,  as  the  only  act  con- 
taining any  qualification  of  the  statute  of  Anne  which  they  had  to  deal 
with.  The  2  &  8  Vict.  c.  87  recites  the  7  W.  4  &  1  Vict.  c.  80,  but 
does  not  in  terms  repeal  it.  [Jxbvis,  G.  J. — ^It  was  only  a  tempararf 
act.  Williams,  J. — It  would  be  rather  a  strong  thing  to  say  that  tlM 
8  &  4  W.  4,  c.  98,  s.  7,  would  have  been  repealed,  if  the  7  W.  4  &  1 
Vict.  c.  80,  had  been  allowed  to  expire.]  It  would  be  much  more  incon* 
sistent  to  suppose  that  the  legislature  intended  that  the  two  provisions 
should  exist  together.  [Maulb,  J. — It  may  have  been  thought  expedi- 
ent to  give  a  larger  license  to  three  months'  bills  than  to  bills  of  s 
longer  date.  The  policy  of  the  legislature  would  seem  to  have  been, 
to  encourage  bills  of  a  description  more  usually  accredited  in  mercantile 
dealings:  whereas,  if  the  time  were  extended,  the  provision  would 
embrace  many  that  would  not  be  mercantile  bills.  The  legislature  has 
not  chosen  to  adopt  the  term  <<  mercantile  bills,''  but  speaks  of  <«  three 
months'  bills," — ^probably  foreseeing,  that,  if  the  former  expression  had 
been  used,  it  might  have  given  rise  to  a  discussion  in  each  case  whether 
the  bill  was  a  mercantile  bill  or  not.]  Such  bills  would  be  equally  pro* 
tected  by  the  2  &  8  Vict.  c.  87,  unless  falling  within  the  proviso,  as  by 
the  3  &  4  W.  4,  c.  98,  s.  7.  [Matilb,  J.— Suppose  the  8  A;  4  W.  4, 
0.  98,  s.  7,  had  expressly  and  in  terms  said  that  all  usurious  bills  not 
having  more  than  three  months  to  run,  whether  there  be  landed  security 
♦7061  ^^  ^^^'  *shall  be  relieved  from  the  disability  imposed  upon  them 

•^  by  the  statute  of  Anne,  and  a  subsequent  statute  had  passed 
providing  that  all  bills  should  be  in  like  manner  protected,  unless  aocom* 
panied  by  the  security  of  land, — ^might  not  both  provisions  co-exist  ?] 
That  is  not  precisely  this  case.  In  Dwarris  on  Statutes,  p.  584,  it  is 
said,  that,  <<  K  a  statute,  before  perpetual,  be  continued  by  an  affirma* 
tive  statute  for  a  limited  time,  ibia  does  not  amount  to  a  repeal  thereof 
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at  the  end  of  that  ticne.(a)  Bat  ^  eontrdy  where  a  statute  professes  to 
repeal  absolutely  a  prior  law,  and  substitutes  other  provisions  on  the 
same  subject,  which  are  limited  to  continue  only  till  a  certain  time,  the 
prior  law  does  not  revive  after  the  repealing  statute  is  spent,  unless 
the  intention  of  the  legislature  to  that  effect  is  expressed/'(()  Ber- 
rington  v.  Collis,  5  N.  G.  882,  7  Scott,  302,  shows  that  there  may  be 
a  case  where  a  bill  at  three  months  is  not  saved  out  of  the  statute  of 
Anne.  But,  whether  the  3  &  4  W.  4,  c.  98,  s.  7,  be  repealed  or  not, 
the  plea  in  this  case  is  a  good  answer  to  the  declaration,  and  the  repli^ 
cation  is  no  answer  to  the  plea.  The  plea  shows  a  perfect  defence  under 
the  statute  of  Anne.  If  there  was  nothing  corrupt  in  the  agreement 
which  the  defendant  relies  on  for  his  defence,  the  plaintiff  should  have 
shown  that  by  his  replication.  [Williams,  J. — ^Suppose  the  plea  had 
been  before  the  2  &  8  Vict.  c.  87.]  If  any  case  can  be  supposed  that  will 
bring  the  bill  within  the  statute  of  Anne,  the  plea  is  a  good  one.  For 
this  Washbourn  t^.  Burrows,  1  Exch.  107,t  is  an  authority.  There,  to  cove- 
nant  for  payment  of  2501.  and  interest  on  demand,  the  defendant  pleaded 
that  the  covenant  was  entered  into  in  pursuance  of  an  usurious  contract, 
by  which  the  defendant  agreed  to  pay  more  than  5  per  cent,  by  way  of 
interest,  and  that  the  payment  was  secured  by  a  deed,  whereby  the  defend- 
ant bargained  and  sold  to  the  plaintiff,  by  way  of  security,  certain  per- 
sonal ^chattels,  and  also  ^^ihe  erapa  ofgrMa  then  growing^  en  cer-  r^nr^fr 
tain  lands  :* '  the  plaintiff  replied,  that  the  contract  was  entered  into  ^ 
after  the  passing  of  the  2  &  8  Vict.  c.  87  :  and  it  was  held,  on  general 
demurrer,  that  the  plea  was  good,  and  the  replication  bad  ;  for,  though 
the  term  «  crops  of  growing  grass"  might  mean  crops  to  be  severed  by 
the  owner  of  the  soil,  and  delivered  as  a  personal  chattel,  yet  the  plea 
afforded  a  good  primd  faeie  answer  to  the  action,  it  being  sufficient  for 
the  defendant  to  show  that  the  contract  was  usurious  within  the  statute 
12  Ann.  stat.  2,  c.  16 ;  and,  if  the  plaintiff  relied  on  the  2  &  8  Vict.  c. 
87,  as  excepting  the  case  from  the  operation  of  that  act,  he  should  have 
replied  that  the  covenant  was  entered  into  after  the  passing  of  the 
statute  of  Victoria,  and  that  the  security  did  not  relate  to  land.  Rolfe, 
B.,  in  giving  the  judgment  of  the  court,  says :  <<  Such  a  contract  [a  con- 
tract for  usurious  interest]  would  clearly  be  void  under  the  statute  of 
Anne,  and,  that  statute  being  still  in  force,  the  plea  is  primd  facte  a 
good  answer  to  the  plaintiff's  demand,  according  to  the  principle  laid 
down  in  Thibault  v.  Oibson.  The  question  then  arises,  whether  the 
plaintiff  gets  rid  of  the  effect  of  the  statute  of  Anne  by  merely  stat- 
ing that  the  contract  was  entered  into  after  the  passing  of  the  statute 
of  Victoria.  We  think  he  does  not.  The  true  effect  of  the  statute  of 
Victoria  is,  to  except  from  the  operation  of  the  statute  of  Anne  all 
contracts  not  relating  to  land ;  and,  when  the  defendant  has  by  his 

(a)  Sir  T.  Raym.  397. 

(6)  Witfreii «.  Wlndl6»  8  But,  205. 

VOL.  XI.— 60  2r2 


707  CLAOK  V.  SAINSBURT.    M.  T.  1861. 

plea  clearly  brought  the  case  within  the  operation  of  the  old  statute, 
it  is  not  sufficient  for  the  plaintiff  to  reply  that  which  may  or  may  not 
bring  the  contract  within  the  operation  of  the  statute  of  Victoria. 
It  was  incumbent  on  him  to  aver  all  which  is  necessary  to  show  that 
the  statute  of  Anne  does  not  apply  to  the  question,  namely,  that  it  was 
entered  into  after  the  passing  of  the  statute  of  Victoria,  and  that 
*7081  ^^  ^^^^  ^^^  relate  to  land.  The  replication  *does  aver  that  the 
^  contract  was  after  the  statute  of  Victoria,  but  omits  to  aver  that 
it  does  not  relate  to  land.  It  therefore  fails  to  show  what  the  plaintiff 
was  bound  to  make  out,  namely,  that  the  statute  of  Anne  does  not 
apply."  [Jervis,  C.  J. — In  that  case,  the  replication  was  clearly  bad. 
Here,  the  plea  alleges  a  loan  upon  a  corrupt  agreement  for  more  than 
lawful  interest.  The  replication  states  that  the  contract  was  entered 
into  after  the  coming  into  operation  of  the  8  Jc  4  W.  4,  c.  98,  and  that 
the  loan  was  made  upon  the  security  of  a  bill  having  less  than  three 
months  to  run.  Is  not  that  a  good  answer  to  the  plea?]  The  plea 
being  a  good  primd  facie  answer  to  the  action,  the  replication,  to  be 
good,  should  have  averred  everything  necessary  to  bring  the  case 
within  the  exceptions  created  by  the  subsequent  statutes :  Derry  v. 
Toll,  5  Exch.  741.t  The*  plaintiff  should  have  shown  what  the  trans- 
action really  was.  [Jbrvis,  C.  J. — This  replication  is  certainly  very 
like  what  the^  Court  of  Exchequer,  in  Washboum  v.  Burrows,  say  it 
should  have  been.] 

PAinn,  in  reply. — The  whole  point  in  the  case  is,  whether  or  not 
the  8  &  4  W.  4,  c.  98,  s.  7,  is  repealed  by  the  2  &;  8  Vict.  c.  87.  If  it  is 
not,  the  plaintiff  is  entitled  to  the  judgment  of  the  court;  In  Wash- 
bourn  V.  Burrows  and  Derry  v.  Toll,  the  instruments  declared  on  were 
not  within  the  8  &  4  W.  4,  c.  98,  s.  7,  but  within  the  2  &  8  Vict.  c.  87 : 
as  to  them,  therefore,  the  statute  of  Anne  was  repealed  wh  mode  only; 
whereas,  with  regard  to  three  months'  bills,  the  repeal  is  absolute 
and  unconditional.  [Talfourd,  J. — ^In  effect,  therefore,  you  say  the 
plea  is  founded  upon  a  non-existing  statute.]  Precisely  so.  It  must  be 
assumed  that  the  agreement  was  as  stated  in  the  plea ;  and  that,  in  the 
*7091  ^^^^^^^S  B^^^G  *^f  the  law,  discloses  nothing  usurious.  The  prin- 
-'  ciple  on  which  the  cases  of  Thibault  v.  Gibson,(a)  Washboum  v. 
Burrows,  and  Derry  v.  Toll  were  decided,  are  quite  consistent  with  the 
present  argument. 

Jervis,  G.  J. — ^I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court.  The  action  is  brought  upon  a  bill  of  exchange 
payable  at  less  than  three  months  after  date.  The  defendant  has 
pleaded,  in  substance,  that  the  bill  was  given  in  pursuance  of  a  corrupt 
agreement  for  usurious  interest  upon  a  loan  of  money,  contrary  to  the 
statute.  To  this  the  plaintiff  has  replied,  that  the  transaction  took 
place  after  the  coming  into  operation  of  the  8  &  4  W.  4,  c.  98,  s.  7, 

(a)  And  tee  Taiqnand  v.  Moiedon,  7  M.  A  W.  504.t 
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and  whilst  that  provision  was  in  force  and  unrepealed,  and  that  the 
loan  was  made  upon  the  security  of  a  bill  of  exchange  payable  within 
three  months  from  the  date  thereof.  To  this  replication  the  defendant 
has  rejoined,  that  the  contract  was  entered  into  and  the  bill  drawn  after 
the  passing  and  coming  into  operation  of  the  statute  7  W.  4  &  1  Vict. 
c.  80,  and  other  statutes  continuing  that  act,  which  still  remain  in  force. 
To  this  the  plaintiff  has  demurred;  and  the  question  is,  whether,  upon 
the  plea  and  replication  taken  together,  a  sufficient  answer  to  the  action 
appears  upon  the  record.  Upon  some  of  the  matters  urged  during  the 
argument,  it  is  unnecessary  to  giye  any  opinion.  The  plaintiff  contends 
that  the  effect  of  the  7th  section  of  the  3  &  4  W.  4,  c.  98,  is,  not  merely 
to  qualify,  but  absolutely  to  repeal  the  12  Ann.  stat.  2,  c.  16,  as  to  one 
class  of  contracts,  viz.  those  upon  bills  or  notes  made  payable  at  or 
within  three  months  after  date,  or  not  having  more  than  three  months 
to  run.  It  is,  however,  unnecessary  to  decide  that,  because  we  are  all 
of  opinion  that  the  statute  3  &  *4  W.  4,  c.  98,  is  at  all  events  a  r^cir-i  a 
qualification  of  the  statute  of  Anne,  excepting  bills  of  the  de-  ^ 
scription  now  in  question  out  of  its  operation,  even  though  it  does  not 
pro  tanto  repeal  it.  Then  comes  the  question  whether  the  7th  section 
of  the  3  &  4  W.  4,  c.  98,  is  impliedly  repealed  by  the  7  W.  4  1 1  Vict. 
0.  80,  or  the  2  &  3  Vict.  c.  37,  which  extended  the  provision  of  the 
former  statute  to  bills  and  notes  not  having  more  than  twelve  montha  to 
run,  with  a  proviso  (in  the  latter  act)  that  <<  nothing  therein  contained 
should  extend  to  the  loan  or  forbearance  of  any  money  upon  the  security 
of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest 
therein."  I  am  of  opinion  that  this  statute  of  Victoria  does  not,  as  has 
been  suggested,  absorb  or  get  rid  of  the  statute  of  William,  and  that 
the  two  provisions  are  not  inconsistent  with  each  other.  The  legisla- 
ture, at  the  time  of  passing  the  3  &  4  W.  4,  c.  98,  seem  to  have  thought 
that  the  circulation  of  mercantile  instruments  like  bills  of  exchange  and 
promissory  notes  not  having  more  than  three  months  to  run,  ought  to 
be  encouraged ;  and,  having  tried  the  experiment,  by  exempting  them 
from  the  disabilities  imposed  by  the  statute  of  Anne,  subsequently  came 
to  the  conclusion  that  that  exemption  might  safely  and  advantageously 
be  extended  to  bills  of  a  longer  date,  but  with  a  qualification  that  the 
exemption  should  not  apply  to  the  case  of  loans  upon  the  security  of 
land.  I  think  the  two  statutes  may  very  well  co-exist, — the  statute  3 
&  4  W.  4,  c.  98,  s.  7,  applying  to  bills  and  notes  not  having  more  than 
three  months  to  run,  and  the  statutes  of  Victoria  to  bills  and  notes  of  a 
longer  than  three  months'  date,  and  not  having  more  than  twelve  months 
to  run ;  and  that  the  proviso  in  the  2  &  3  Vict.  c.  37,  is  not  applicable 
to  bills  such  as  that  here  declared  on.  The  next  question  is,  what  is 
the  effect  of  the  pleadings  in  this  case?  If,  as  Mr.  Smith  says,  the 
plea  is  merely  a  plea  of  a  ^corrupt  agreement,  and  that  the  bill  r^iir-i  ^ 
was  given  in  pursuance  of  that  corrupt  agreement,  the  replication,  ^ 
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which  merely  states  that  the  contract  was  entered  into  and  the  bill 
drawn  after  the  passing  and  coming  into  operation  of  the  8  &  4  W.  4, 
c.  98^  would  have  been  a  bad  replication.  Bat,  upon  consideration,  I 
do  not  think  that  that  is  the  fair  meaning  of  the  plea.  The  true  meaning 
of  it  is,  that  there  was  an  agreement  for  a  loan  of  money  at  a  higher 
rate  of  interest  than  51,  per  cent.,  to  be  secured  by  a  bill  at  less  than 
three  months'  date :  and,  if  so,  immediately  it  is  shown  that  the  bill  was 
given  after  the  8  &  4  W.  4,  c.  98,  came  into  operation,  the  plea  is 
answered,  the  case  being  taken  out  of  the  operation  of  the  statute  of 
Anne. 

Maulb,  J. — ^I  also  think  the  plaintiff  in  this  case  is  entitled  to  judg- 
ment. I  think,  notwithstanding  the  subsequent  acts,  the  statute  S  &  4 
W.  4,  c.  98,  B.  7,  is  still  in  full  operation.  The  object  of  that  section 
was,  to  give  facility  to  the  circulation  of  bills  of  a  mercantile  character, 
though  at  a  higher  rate  of  interest  than  5  per  cent.  It  was  intended 
to  protect  those  transactions ;  but,  for  the  reasons  I  before  adverted  to, 
it  was  thought  not  convenient  to  use  the  term  <^  mercantile  bills,"  and 
therefore  the  expression  adopted  was  bills  «  made  payable  at  or  within 
three  months  after  the  date  thereof,  or  not  having  more  than  three 
months  to  run,"  which  would  comprehend  a  large  number  of  mercantile 
bills.  The  statute  2  &  8  Vict.  c.  37,  took  a  step  in  advance  in  relaxa- 
tion of  the  usury  laws, — ^to  enable  certain  things  to  be  done  which 
before  could  nof  be  done.  It  legalized  contracts  for  the  loan  or  for- 
bearance of  money  above  102.,  where  a  greater  amount  of  interest  than 
51.  per  cent,  was  contracted  for,  except  where  the  loan  was  made  upon 
the  security  of  land.  Contracts  like  that  now  in  question,  already 
*7121  V^^^^^^^  ^7  the  8  &  4  W.  4,  c.  98,  *s.  7,  are  left  as  before:  it 
-^  was  not  intended  to,deprive  them  of  any  protection  they  already 
enjoyed ;  for,  under  the  8  &  4  Will.  4,  c.  98,  s.  7,  they  had  a  degree 
of  protection  which  they  could  not  get  under  the  statute  of  Victoria. 
Both  are  affirmative,  and  both  may  I  think  well  stand  together.  I  at 
first  thought  the  plea  had  merely  stated  that  there  was  a  corrupt  agree- 
ment between  the  plaintiff  and  Bromley,  and  that  the  bill  was  given  in 
pursuance  of  such  corrupt  agreement ;  and,  if  that  had  been  so,  Mr. 
Smith's  argument  would  have  been  well  founded.  But  that  is  not  the 
meaning  of  the  plea.  The  plea  is  that  it  was  corruptly  and  against 
the  form  of  the  statute  agreed  between  Bromley  and  the  plaintiff,  that 
the  plaintiff  should  lend  Bromley  872.  at  usurious  interest,  and  that  a 
bill  at  two  months  should  be  given  for  the  money, — stating  that  as  the 
whole  agreement.  The  court  therefore  sees  in  what  the  alleged  corrup- 
tion consists.  The  plea  may,  as  far  as  the  statement  of  the  contract 
is  concerned,  leave  it  in  doubt  whether  there  was  a  corrupt  agreement 
or  not.  If  the  transaction  took  place  before  the  passing  of  the  8  &  4 
W.  4,  c.  98,  the  agreement  would  be  corrupt.  The  replication,  there- 
fore, which  shows  that  the  transaction  took  place  after  the  passing  of 
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tliat  statnte,  supplies  the  defect,  and  affords  a  good  answer  to  the  plea. 
The  state  of  facts  appearing  upon  the  plea  and  the  replication  is  this, 
— ^that  the  agreement  mentioned  in  the  plea  was  made  after  the  passing 
of  the  8  jc  4  W.  4,  c.  98,  s.  7,  excepting  bills  and  notes  not  haying 
more  than  three  months  to  run  from  the  operation  of  the  statute  of 
Anne ;  and,  consequently,  it  has  not  that  quality  of  corruption  which 
is  the  foundation  of  the  plea. 

WiLLUMS,  J« — ^I  am  of  the  same  opinion.  It  is  unnecessary  to  decide 
whether  or  not  the  plaintiff  is  right  to  the  full  extent  of  the  argument 
urged  on  his  behalf,  *when  he  says  that  the  statute  of  Anne  is  p^,-^  q 
absolutely  repealed  as  to  bills  and  notes  not  haying  more  than  ^ 
three  months  to  run.  It  is  enough  to  say  that  the  statute  8  &  4  W.  4, 
c*  98,  8.  7,  is  in  full  operation,  notwithstanding  the  statute  of  2  &  8 
Vict.  c.  87,  and  the  subsequent  statutes  for  its  continuation.  That 
being  so,  the  plea,  coupled  with  the  fact  introduced  by  the  replication, 
that  the  transaction  mentioned  in  the  plea  took  place  after  the  passing 
and  coming  into  operation  of  the  8  &  4  W.  4,  c.  98,  shows  that  it  was 
a  perfectly  legal  and  innoxious  transaction,  and  not  the  subject  of  a  plea 
in  bar.     And  the  rejoinder  is  ineffectual  to  inyalidate  the  replication. 

Talfoukd,  J. — ^I  am  of  the  same  opinion,  fully  adopting  the  reasons 
giyen  by  my  Lord  and  my  learned  Brothers. 

Judgment  for  the  plaintiff. 


COTTERELL  v.  JONES  and  ABLETT.  Nov.  25. 

Gaae  wUl  n«t  lie  agAinst  two  persons  for  eOBspirmg  together,  milidoiuly  and  TexaUonsly,  and 
without  reasonable  or  probable  cause,  to  commonoe,  and  commencing,  an  action  against  the 
plaintiff,  in  the  name  of  a  third  person,  bnt  for  their  own  benefit^ — ^withont  an  allegation  of 
legal  damage  resolUng  to  the  pluntiff  therefirom. 

Whether  or  not  it  will  lie  wiih  such  an  allegation, — ptmre. 

Where,  therefore,  a  declaration  alleged  that  A.  and  B.  intending  to  extort  money  from  C,  mali- 
ciously and  vexatioosly,  and  without  reasonable  or  probable  cause,  conspired  together  to  com- 
mence, and  did  malidouslj,  Ac,  commence  an  unfounded  action  against  0.,  in  the  name  of  D.^ 
but  for  their  own  benefit^  knowing  D.  to  be  a  pauper;  and  thal^  in  further  pvrsnanee  of  the 
said  conspiracy,  Ac,  they  maliciously,  Ac,  prosecuted  the  action  until  afterwards,  to  wit,  on, 
Ac,  when  D.  was  nonsuited  therein ;  and  then  proceeded  to  allege  that  afterwards  it  was  con- 
•idered  by  the  Court  that  D.  should  take  nothing  by  his  writ,  but  that  he  and  Us  idedgea  to 
prosecute  should  be  in  mercy,  Ac, — "  whereupon  and  whereby  the  said  suit  wag  and  is  whoUy 
ended  and  determined  ;"and,  that  by  means  of  the  premises,  C.  had  been  put  to  costs,  which^ 
by  reason  of  B/s  insolrency,  he  had  been  unable  to  obtain : — ^Held,  that  no  cause  of  action  wu 
disclosed, — the  declaration  showing  no  award  of  costs  of  the  nonsuit  in  the  action  against  0.{ 
and  "  extra  costs,"  ex  eoneeetU,  forming  no  ground  of  legal  damage. 

This  was  an  action  upon  the  case.    The  declaration  stated^  that, 
before  the  committing  of  the  grievances  ^thereinafter  mentioned,  ri^w-^A 
to  wit,  on  the  22d  of  October,  1844,  a  certain  promissory  note  ^ 
in  writing,  dated  the  4th  of  October,  1844,  and  made  by  the  plaintiff, 
for  the  payment  to  the  order  of  William  Merton,  of  the  sum  of  502.,  at 
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three  months  after  date,  and  endorsed  in  blank  to  the  said  William 
Merton,  had  been  delivered  so  endorsed  by  the  said  William  Merton,  to 
the  defendant  Jones,  as  secnritj  for  the  payment  of  a  certain  other 
promissory  note  in  writing,  dated  the  17th  of  July,  1844,  and  made  by 
one  Robinson,  for  the  payment  to  William  Pratt,  or  his  order,  of  18?., 
at  three  months  after  date,  and  endorsed  by  William  Pratt,  Charles 
Pratt,  the  plaintiff,  and  the  said  William  Merton,  and  then  held  by  the 
defendant  Jones,  and  upon  the  terms  that  the  said  promissory  note  for 
50L  should  be  returned  by  Jones  to*  the  plaintiff  upon  the  promissory 
note  for  18Z.  being  fully  paid  and  satisfied :  that  there  never  was  any 
other  value  or  consideration  than  as  aforesaid  for  the  making  or  pay- 
ment of  the  said  promissory  note  for  502.  by  the  plaintiff,  or  for  the 
endorsement  or  payment  of  the  same  by  the  said  William  Merton,  or 
for  the  defendant  Jones  holding  the  same :  that,  afterwards,  and  before 
the  committing  of  the  said  grievances,  to  wit,  on  the  day  and  year 
first  aforesaid,  the  said  William  Pratt,  Charles  Pratt,  William  Mer- 
ton, and  the  plaintiff,  respectively,  paid  to  Jones,  and  Jones  then 
received  from  them  respectively,  292.  IO9.  in  full  satisfaction  and  dis- 
charge of  the  said  promissory  note  for  182.,  and  of  all  moneys,  damages, 
and  costs  due  thereon  and  in  respect  thereof;  and  that  the  said 
promissory  note  for  182.,  and  the  lien  and  claim  of  the  defendant  Jones 
on  the  said  promissory  note  for  182.,  and  the  lien  and  claim  of  Jones 
on  the  said  promissory  note  for  502.,  then  became  and  were  fully 
satisfied,  and  it  then  became  and  was  the  duty  of  Jones  to  deliver  and 
return  the  said  promissory  note  for  502.  to  the  plaintiff:  Tet  that  the 
defendants,  well  knowing  the  premises,  but  contriving  and  intending 
ii^n-tfry  *to  iujuro  the  plaintiff,  and  extort  and  obtain  from  him  divers 
^  moneys,  afterwards,  to  wit,  on  the  29th  of  January,  1850,  falsely 
and  maliciously,  wrongfully,  vexatiously,  and  deceitfully,  and  without 
any  reasonable  or  probable  cause,  conspired  together,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  to  commence  and 
prosecute  an  action  in  the  Court  of  Common  Pleas  at  Westminster,  for 
a  sum  of  money,  to  wit,  162.,  and  interest  thereon  from  the  day  the 
said  promissory  note  became  due,  pretended  to  be  due  and  owing  from 
the  now  plaintiff  on  the  same  promissory  note,  against  the  now  plaintiff, 
in  the  name  of  Lewis  Henry  Osborne,  as  the  plaintiff  in  the  said  action, 
and  the  pretended  holder  and  owner  of  the  same  promissory  note,  but 
for  the  sole  benefit  of  themselves  the  defendants, — he  the  said  Lewis 
Henry  Osborne  then  being,  as  the  defendants  well  knew,  a  person  in 
poor  and  indigent  circumstances,  and  wholly  unable  to  pay  the  costs 
which  the  now  plaintiff  would  necessarily  incur  in  defending  the  said 
action :  That,  in  furtherance  of  the  said  conspiracy,  the  defendants, 
contriving  as  aforesaid,  afterwards,  to  wit,  on,  Jcc,  falsely  and  mali- 
ciously, wrongfully,  vexatiously,  and  deceitfully,  and  without  any  rea- 
sonable or  probable  cause,  commenced  an  action  in  the  said  court  on  the 
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last-mentioned  promiflsorj  note,  against  the  now  plaintiff,  in  the  name 
of  the  said  Lewis  Henry  Osborne,  as  the  plaintiff,  and  as  the  holder  and 
owner  of  the  said  promissory  note,  but  for  the  benefit  of  themselves 
the  defendants ;  and  then  falsely,  maliciously,  vezatioosly,  and  deceit- 
fully, and  without  any  reasonable  or  probable  cause^  claimed  in  the  said 
action  the  said  sum  of  16Z.,  and  interest,  as  due  from  the  now  plaintiff 
to  the  said  Lewis  Henry  Osborne  on  the  said  promissory  note  for  502., 
and  then  compelled  the  now  plaintiff  to,  and  the  now  plaintiff  then  did, 
appear  to  and  plead  to  and  defend  the  said  action  in  the  said  court ; 
and  the  defendants,  in  further  pursuance  of  the  said  conspiracy,  and 
further  contriving  as  aforesaid,  falsely,  ^maliciously,  vexatiously, 
and  deceitfully,  and  without  any  reasonable  or  probable  cause, 
prosecuted  the  said  action  in  the  said  court  against  the  now  plaintiff, 
until  afterwards,  to  wit,  on,  &c.,  when  the  said  Lewis  Henry  Osborne 
was  nonsuited  in  the  said  action :  That,  afterwards,  to  wit,  on,  &c.,  it 
was  considered  in  the  said  court,  that  the  said  Lewis  Henry  Osborne 
should  take  nothing  by  his  said  writ,  but  that  he  and  his  pledges  to  pro- 
secute should  be  in  mercy,  &c., — as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  court,  more  fully  and  at  large 
appeared ;  that  thereupon  and  thereby  the  said  suit  became  and  was 
and  is  wholly  ended  and  determined ;  and  that,  by  means  of  the  pre- 
mises, the  now  plaintiff  was  put  to  and  necessarily  did  incur  great  costs 
and  expenses  in  and  about  defending  the  said  action,  amounting  to  a 
large  sum,  to  wit,  502.,  which  he  had  been  and  still  was  wholly  unable 
to  obtain  from  the  said  Lewis  Henry  Osborne,  who,  from  the  commence- 
ment of  the  said  action  hitherto,  had  been,  and  still  was,  wholly  unable 
to  pay  the  same  or  any  part  thereof;  and  that  the  plaintiff  was  also, 
by  means  of  the  premises,  greatly  inconvenienced,  and  put  to  great 
vexation,  trouble,  and  anxiety  in  and  about  his  defence  to  the  said 
action,  and  was  and  is  otherwise  injured ;  to  the  plaintiff's  damage  of 
1001.,  kc. 

At  the  trial  before  Jbbvis,  C.  J.,  at  the  sittings  at  Westminster  after 
the  last  term,  a  verdict  was  found  for  the  plaintiff,  damages  132.  199. 
6(2.,  the  amount  of  the  costs  incurred  by  the  plaintiff  in  the  action 
brought  against  him  by  Osborne,  which  sum,  it  was  alleged,  he  had  lost 
by  the  insolvency  of  Osborne. 

Humfreyy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  disclosed  no  cause  of 
action. 

Prendergagt  and  Prentice  now  showed  cause. — ^The  declaration  dis- 
closes a  perfectly  good  cause  of  action :  '''the  circumstances  amount  r^ir^i^ 
to  an  indictable  conspiracy.  The  defendants,  their  claim  against  '- 
the  plaintiff  upon  the  bills  having  been  fully  satisfied,  conspire  with 
Osborne,  a  pauper,  to  sue  the  plaintiff  in  Osborne's  name ;  and  by  this 
wrongful  act  of  the  defendants,  in  conjunction  with  Osborne,  the  plain* 
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tiff  has  sustained  damage.  [Williams,  J. — ^The  old  writ  of  couBfirwcj 
only  applied  to  treasons  and  felonies.]  Gregory  v.  The  Duke  of  Brnns- 
wick,  6  M.  &  G.  205  (E.  0.  L.  B.  vol.  46),  7  Scott,  N.  R.  972,  shows 
that  an  action  in  the  nature  of  conspiracy  will  lie  where  parties  combine 
together  to  do  an  unlawful  act  to  the  plaintiff's  prejudice.  In  Fitzher- 
bert's  Natura  Brevium,  page  98  N.,  it  is  said,  that,  ^^  if  a  man  procure 
another  to  sue  an  action  against  me  to  trouble  me,  I  shall  have  a  writ  of 
deceit.''  So,  in  Savil  v.  Roberts,  1  Salk.  18, 1  Lord  Raym.  874,  Garth. 
416,  5  Mod.  394,  405,  12  Mod.  208,  Holt,  8, 150,  198  (E.  C.  L.  R. 
vol.  3),  it  is  laid  down,  that,  ^^  A  civil  action  differs  very  far  frotai  an 
indictment ;  for,  in  that  the  defendant  has  his  costs,  and  at  common  law 
the  plaintiff  was  amerced  pro  falso  clamore,  for  the  estreats  of  which 
amercements  warrants  were  constantly  delivered  to  the  coroners,  who  by 
a  jury  affeered  them  according  to  the  malice  or  vexation  of  the  plaintiff. 
Also,  in  civil  actions  the  plaintiff  asserts  a  right,  or  complains  of  an 
injury,  and  therefore  the  court  held,  that  to  say  A.  is  a  bastardj  and  I 
am  the  hdr^  is  not  actionable ;  because  he  is  a  party  concerned,  and 
asserts  a  right.  Alitor,  if  he  had  not  added,  and  lam  the  heir.  Yide 
4  Co.  So,  to  bring  an  action,  though  there  be  no  good  ground,  is  not 
actionable,  because  it  is  a  claim  of  right,  and  he  has  found  pledges,  and 
is  amerciable  pro  faho  clamorej  and  is  liable  to  costs :  but  yet,  if  one 
has  a  cause  of  action  to  a  small  sum,  and  take  out  a  latitat  to  a  very 
great  sum,  or  has  no  cause  of  action  at  all,  and  yet  maliciously  sues  the 
*Tif<l  P^^^^^^^'  ^  ^^  intent  to  imprison  him  for  want  of  bail,  *or  do 
-'  him  some  special  prejudice,  an  action  of  the  case  lies ;  bnt  then 
it  is  not  enough  to  declare  g^ierally,  that  he  brought  an  action  against 
him  exmalitia  et  sine  causa^  per  quod  he  put  him  to  great  charge,  &c. ;  but 
he  must  show  the  grievance  specially,  as  in  1  Bid.  424,  «.  e.  whereas  he 
owed  the  defendant  lOOZ.,  he  sued  him  for  500Z.,  and,  to  hinder  him  from 
bail,  affirmed  to  the  sheriff  5002.  was  due,  per  quod  he  was  imprisoned 
for  want  of  bail ;  or,  1  Saund.  228,  for  that  the  defendant,  intending  to 
procure  his  imprisonment,  where  there  was  no  cause  of  action,  or  without 
any  cause  of  action,  sued  him  in  an  action  for  8002.,  whereupon  be  was 
arrested  and  imprisoned,  &c.  And  yet,  if  one  that  is  not  concerned,  as  a 
stranger,  procure  another  to  sue  me  causelessly,  I  may  maintain  an  action 
against  him  generally.(a)  If  a  man  be  falsely  and  malieionsly  indicted 
of  any  crime  that  may  prejudice  his  fame  and  reputation,  he  may  bring 
his  action ;  for,  he  is  falsely  scandalized  by  the  malice  of  the  prosecutor, 
and  this  is  a  damage  for  which  the  law  gives  an  action.(()  So,  if  a  man  be 
falsely  and  maliciously  indicted  of  a  crime  that  subjects  him  to  peril  of 
life  or  liberty,  and  for  which  he  may  be  punished,  he  may  bring  his 
action ;  for,  he  is  endangered  in  this  respect,  and  receives  a  damage  for 
which  the  law  gives  an  action.     So,  if  a  man  be  falsely  and  maliciously 

(a)  Vide  Fits.  N.  B.  98  N.,  3  Inet.  644,  Cro.  Oar.  878. 
(5)  1  Sid.  15,  YelT.  4A,  Lntw.  122. 
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indiotedy  though  it  neither  touch  his  fame  nor  liberty ;  for,  it  is  injn- 
rioiis  to  his  property,  in  putting  him  to  a  neediest  expense;  and  a 
damage  to  one's  property  irill  maintain  an  action,  as  well  as  a  damage 
to  the  fame  or  person."(a)  [Jbbvis,  C.  J. — ^You  will  find  that  doc- 
trine very  much  qualified,  as  you  approach  more  modem  times.  Tal- 
FOUSD,  J. — Suppose  two  persons  conspire  to  slander  another,  and 
'^'the  words  spoken  turn  out  not  to  be  slanderous,— could  an  in-  r-i^n-tg 
dictment  or  an  action  be  maintained  7]  They  would  be  indicta-  '- 
ble  for  the  conspiracy,  though  no  action  would  lie  by  reason  of  the 
.  words  not  being  slanderous. .  [Jervis,  0.  J. — That  would  be  indicting 
the  parties  for  an  intention.]  ISo  action  lies  for  seduction,  unaccompa- 
nied by  loss  of  services ;(()  but,  if  the  seduction  were  the  result  of  a 
conspiracy,  no  doubt  an  action  fvotUd  lie.  Actions  for  malicious  prose- 
cution of  criminal  charges  are  of  frequent  occurrence.  Upon  what  prin- 
ciple is  it  that  that  sort  of  action  is  maintainable  7  Because  the  process 
of  the  Queen's  comets  is  made  use  of  for  the  purpose  of  oppression. 
What  di£ference  is  there,  in  this  respect,  between  process  of  a  criminal 
and  process  of  a  civil  court?  [Jervis,  C.  J. — Where  an  action  is 
wrongfully  brought,  the  costs  which  the  party  gets  are  a  compensation 
for  the  wrong:  but,  in  criminal  cases,  there  are  no  costs.]  In  Fitzher- 
bert's  Katura  Brevium,  page  116  B.,  it  is  said,  that,  ^*  if  men  say  and 
affirm  unto  A.  that  he  hath  right  unto  such  land,  and  procure  and  cause 
him  to  sue  an  action  for  the  same  against  B.,  who  is  tenant  of  that  land, 
&c.,  by  which  he  is  of  necessity  compelled  to  sell  other  lands  or  tene- 
ments for  the  defence  of  his  land,  Jcc,  now  he  shall  have  an  action 
against  those  who  procure  or  conspire  to  cause  A.  to  bring  his  action, 
&c."  [Williams,  J. — That  may  be,  though  it  is  not  so  put,  on  the 
ground  that  no  costs  were  recoverable  in  a  real  action.]  In  Atwood  v. 
Monger,  Style,  378,  Bollb,  C«  J.,  says :  ^^  An  action  upon  the  case  lies 
for  bringing  an  appeal  against  one  in  the  Common  Pleas,  though  it  be 
coram  non  judicey  by  reason  of  the  vexation  of  the  party ;  and  so  it  is 
all  one  whether  here  were  any  jurisdiction  or  no,  for,  the  plaintifi'is  pre- 
judiced by  the  vexation ;  and  the  conservators  took  upon  them  to  have 
authority  to  take  the  ^presentment.  And  I  hold  that  an  action  r^iiroQ 
upon  the  case  will  lie  for  maliciously  bringing  an  action  against  *- 
one,  where  he  had  no  probable  cause ;  and,  if  such  actions  were  used  to 
be  brought,  it  would  deter  men  from  such  malicious  courses  as  are  too 
often  put  in  practice."  In  Waterer  v.  Freeman,  Hobart,  266,  it  is 
said :  "  If  a  man  sue  me  in  a  proper  court,  yet,  if  his  suit  be  utterly 
without  ground  of  truth,  and  that  certainly  known  to  himself,  I  may 
have  an  action  of  the  case  against  him  for  the  undue  vexation  and 
damage  that  he  putteth  me  unto  by  his  ill  practice,  though  the  suit  itself 

(a)  p.  8  E,  8,  fo.  19,  pi.  34,  3  Ass.  fo.  1,  M.  7  H.  4,  fo.  31,  pi.  15,  T.  11  H.  7,  fo.  25,  pL  7,  F.  N. 
B.  100,  Style,  379,  Smith  v.  Hiokson,  2  Stn.  977. 
(6)  See  GrinoeU  «.  Wells,  7  M.  A  G.  1033  (E.  0.  L.  R.  toL  49),  8  8oott»  N.  R.  741. 
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be  legal,  and  I  cannot  complain  of  it,  as  it  is  a  suit ;  as  in  the  case 
before :  and  therefore  the  16  of  E.  8,  Fitz.  JDeceipt^  85,  a  connsee  of  a 
statute  sued  execution,  against  his  deed  of  defeasance ;  whereupon  die 
conusor  had  an  action  of  deceit  against  him  and  his  assign,  in  the  nature 
of  an  audita  querela*  So,  note  the  distinction  upon  this  case,  and  43 
E.  3,  before.  K  a  man  sue  me,  and,  hanging  that  suit,  commence 
another  against  me,  to  this  I  have  a  plea  in  abatement ;  which  proves 
this  latter  suit  unjust  and  vexatious.  But,  if  he  discontinue  the  former, 
he  may  bring  a  new  action.  Likewise,  I  hold  that  I  may  have  an 
action  upon  the  case  against  him  that  sues  me  against  his  release,  or 
after  the  money  duly  paid;  yea,  though  it  be  upon  a  single  obligation." 
That  is  almost  identical  with  the  case  now  before  the  court.  In  Hawkins's 
Pleas  of  the  Crown,(a)  it  is  said :  ^'  Since  it  is  certain  that  an  action  on  the 
.  case  in  the  nature  of  a  writ  of  conspiracy  doth  lie  for  a  false  and  malicious 
prosecution  for  any  crime,  whether  capital  or  not  capital,  though  it  do  not 
proceed  to  an  actual  indictment,  or  appeal,  and  that  the  same  damages 
may  be  recovered  in  such  an  action  as  in  a  writ  of  conspiracy,  it  hath 
been  thought  needless  to  inquire  whether  such  writ  may  be  maintained 
for  such  a  prosecution  or  not."   Mr.  Hargrave,  in  his  note  to  Co.  Litt. 

*79n  *^^^  *'  **y* '  "^^^®  *^^  ^'  ™^^®  conspire  to  harass  any  per- 
-'  son  by  a  false  and  malicious  suit,  whether  criminally  or  civilly, 
it  is  a  crime  punishable  by  indictment,  or  the  parties  injured  may  sue  for 
damages  by  writ  of  conspiracy ;  and  both  of  these  remedies  lie  at  com- 
mon law,  that  part  of  the  statute  or  ordinance  of  Articuli  super  eharitu 
which  gives  remedy  against  conspirators  by  writ  out  of  Chancery,  being, 
according  to  both  Staunford  and  Lord  Coke,  only  an  affirm%nce  of  the 
common  law.(()  There  is  also  a  remedy  for  a  false  and  malicious  pro- 
secution, though  the  aggravation  of  a  conspiracy  or  confederacy  is 
wanting,  and  the  injury  comes  from  one  only ;  for,  in  such  a  case,  the 
party  prosecuted  may  have  an  action  upon  the  case  for  damages.  I 
apprehend,  too,  that  such  action  lies,  as  well  where  the  vexation  is  prac- 
tised by  a  eivU  suit,  as  where  it  is  carried  on  through  the  medium  of  a 
criminal  process.  F.  N.  B.  114  D.  See,  however,  Bridgm.  MS.  Rep. 
97.  Indeed,  the  numerous  cases  to  be  met  with  in  the  books  are  chielSy 
for  criminal  prosecutions.  See  1  Yin.  Abr.  17  to  85,  and  the  case  of 
Farmer  v.  Darling,  4  Burr.  1971.  But  there  seems  to  be  no  reason  for 
distinguishing  between  the  writ  of  conspiracy  and  an  action  upon  the 
case,  in  this  respect ;  and,  exclusively  of  .other  authorities  which  may 
probably  be  found  upon  a  search.  Lord  Hobart,  Mr.  Serjt.  BoUe,  and 
Lord  Holt,  all  concur  in  the  idea,  that,  where  a  dvU  suit  is  commenced 
falsely  and  maliciously,  and  for  the  mere  purpose  of  vexation,  it  is 
actionable.  See  Hobart's  argument  in  Waterer  v.  Freeman,  Hobart, 
205,  266,  RoUe's  words  in  Atwood  v.  Monger,  Style,  879,  and  Holt's 

(«)  Book  1,  Ch.  2r,  2  5,  p.  445. 

(6)  Staimf.  G.  P.  172,  2  Iiut  561,  562. 
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argument  in  giving  judgment  in  Savil  v.  Roberts,  reported  in  12  Mod. 
288, 1  Ld.  Raym.  874,  and  other  books,  and  the  case  of  an  action  for 
falsely  *and  malicionsly  suing  out  a  commission  of  bankruptcy,  r^c^oo 
in  W,  Blac.  427-"(«)  [Williams,  J.— That  is  not  quite  accu-  ^ 
rate.]  There  are  many  authorities  which  support  it  in  substance.  In 
Solle's  Abridgment,  Action  $ur  Case  (H),  pi.  1,  it  is  said :  <<  Si  home  sue 
nn  action  de  dett  vers  moy  en  le  nosme  de  J.  S.,  sans  le  volunt  de  J.  S., 
jeo  avera  bon  action  sur  le  case  vers  luy  pur  cost  vexacion,  7  H.  6,  48 ; 
admitt  per  issue ;  et  issint  est  tonus,  Fitzherbert,  Action  sur  le  Oase^ 
8."  In  PecheU  t^.  Watson, -8  M.  &  W.  691,t(i)  a  declaration  in  case 
stated,  that,  before  and  at  the  committing  of  the  grievances  by  the 
defendants,  an  action  of  trespass  had  been  commenced,  and  was  depend- 
ing, wherein  B.  H.  was  plaintiff,  and  the  now  plaintifis  were  defendants ; 
in  which  action  the  now  plaintiiBs  appeared  by  P.  M.,  then  being  their 
attorney  in  that  behalf,  and  the  said  action  was  defended  by  the  now 
plaintiffs  by  and  through  the  said  P.  M.  as  such  attorney ;  and  charged 
that  the  defendants,  contriving,  &c.,  wrongfully,  unjustly,  mali- 
cionsly,  and  unlawfully  upheld  and  maintained  the  said  action,  on  the 
part  of  the  said  B.  H.,  against  the  now  plaintifis ;  by  reason  whereof 
the  now  plaintiffs  had  been  greatly  injured,  prejudiced,  and  aggrieved 
in  and  about  their  defence  in  the  said  action,  and  had  incurred  and 
been  obliged  to  pay  divers  large  sums  of  money,  amounting,  &c.,  in 
and  about  their  defence  of  the  said  action,  so  by  them  made  through 
the  said  P.  M.,  so  being  their  attorney  in  that  behalf.  At  the  trial, 
the  jury  found  a  verdict  for  the  plaintifb  for  the  amount  only  of  the 
bill  of  costs  paid  by  them  to  P.  M.  as  their  attorney  in  the  former 
action,  and  the  verdict  was  entered  upon  the  postea  accordingly. 
And  the  action  was  held,  on  motion  in  arrest  of  judgment,  to  be  main- 
tainable.  The  declaration  here  is  like  the  first  count  in  that  case, 
save  in  an  averment  that  is  immaterial.  [Jbbvis,  C.  J. — ^That  was  a 
*case  of  maintenance :  the  defendants  had  no  interest  in  the  suit ;  r^ciroo 
here,  however,  they  had.]  They  can  hardly  be  said  to  have  had  ^ 
an  interest  in  the  fraud.  Their  attempt  to  extort  money  unjustly  was 
an  aggravation.  In  Flight  tr.  Leman,  4  Q.  B.  888  (E.  C.  L.  R.  vol. 
45),  1  Dav.  &  Mer.  67,  the  plaintiff  failed  for  want  of  an  averment  of 
the  absence  of  reasonable  and  probable  cause.  [Williams,  J. — I  doubt 
whether  we  can  take  notice  of  the  alleged  insolvency  of  the  nominal 
plaintiff  in  the  former  action :  the  costs  must  be  assumed  to  be  a  full 
compensation  for  the  vexation.]  Suppose  an  action  brought  in  the 
name  of  a  non-existing  plaintiff, — would  not  the  party  bringing  it  be 
liable  ?  Fivaz  v.  NichoUs,  2  C.  B.  601  (E.  C.  L.  R.  vol.  52),— notwith- 
standing the  observation  of  Maulb,  J.,  who  says,  «<  I  am  by  no  means 
disposed  to  hold  that  an  action  can  be  sustained  for  inciting  another  to 

(a)  Brown  «.  Chapmfta. 

(6)  8e«  Heanej  «.  Peehell,  6  N.  C.  466,  7  Scott,  477,  7  Dowl.  P.  C.  487. 
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bring  an  action  withoat  reasonable  or  probable  cause.  The  cases  seen 
to  me  to  show  the  contrary/' — ^is  rather  an  authority  in  support  of  this 
action.  [Maulb,  J. — The  cases  you  hare  cited  rather  seem  to  show 
that  the  remark  you  except  to  is  well  founded.]  This  is  not  an  action 
for  inciting  another  to  bring  an  action ;  but  for  bringing  it  in  his  name, 
he  being  a  pauper,  and  so  putting  the  plaintiff  to  costs.  [Maule,  J. — 
Is  there  an  instance  of  an  action  against  two  or  more  for  a  conspiracy 
to  do,  and  doing,  a  thing  which  would  not  be  actionable  if  done  by  one?] 
Gregory  v.  The  Duke  of  Brunswick,  6  M.  &  G.  205  (B.  C.  L.  R.  vol.  46)^ 
7  Scott,  N.  B.  972,  is  very  like  that  case :  each  of  the  defendants  there 
would  have  a  perfect  right  to  hiss  the  plaintiff's  performance ;  but  the 
conspiracy  for  that  purpose  was  a  cause  of  action.(a)  [Williams,  J. — 
In  the  case  of  Savil  v.  Roberts,  it  was  not  the  conspiring,  bat  the  damage 
*7<X4.l  *^  ^^^  plaintiff,  which  was  said  *to  be  the  cause  of  action.  Maulb, 
-'  J.— Would  an  action  lie  against  two  or  more  for  conspiring  or 
agreeing  not  to  bid  at  an  auction?]  It  is  submitted  that  it  would. 
[Maulb,  J. — It  is  often  done,  but  I  never  heard  of  an  action  being 
brought  for  it.]  The  damage  resulting  from  it  would  undoubtedly  be  a 
ground  of  action.(6)  In  Yertue  v.  Lord  Olive,  4  Burr.  2472,  it  seems 
to  have  been  considered  that  a  conspiracy  or  combination  amongst  offi- 
cers in  the  East  India  Company's  service,  to  resign  their  commissions, 
was  an  indictable  offence.  In  Com.  Dig.  Action  upon  the  Case  for 
Oonapiracffj  (A),  it  is  laid  down,  upon  the  authority  of  Fitsherbert's 
Natura  Brevium,  p.  116  E.,  that  an  action  upon  the  case  in  the  nature 
of  conspiracy  lies  <<  for  procuring  an  action  to  be  brought  against  another 
maliciously."  So,  in  Com.  Dig.  Action  upon  the  Case  for  a  Deedptj 
(A  4)  it  is  said,  that,  <<if  a  man  procure  another  to  commence  an 
action  in  any  court  against  A.,  to  vex  him,"  case  will  lie ;  for  which 
Comyns  cites  Fitzherbert's  Natura  Brevium,  98  N,  2  Inst.  444,  and 
Savil  V.  Roberts.  [Williams,  J.-^In  Chamberlen  v.  Presoot,  2  Sid. 
162,  Newbigatb,  C.  J.,  says :  <<  Jeo  ne  soy  satisfie  ove  le  livre  F.  N.  B. 
116  A.  F."  Maulb,  J. — ^AU  the  cases  put  in  Fitzherbert  mention  particu- 
lar damage.  The  simple  fact  of  bringing  an  unfounded  action  cannot  be 
the  ground  of  another  action.  The  true  question  is,  whether  the  fact  of 
the  nominal  plaintiff's  being  a  pauper,  is  such  a  particular  injury  as  to 
entitle  the  now  plaintiff  to  maintain  this  action.]  <(If,"  as  Colbridob, 
"^7^51  *^*'  ^^^^'^^^  *^^  Heywood  v.  Collinge,  9  Ad.  &;  E.  268,  274  (E. 
^  -*  C.  L.  B.  vol.  86),  1  P.  &  D.  202,  «an  action  is  not  sustainable 
under  such  circumstances,  we  must  be  prepared  to  hold  that  the  process 
of  the  court  may  be  abused  by  a  plamtiff  for  purposes  however  wanton 

(a)  Held  by  Lord  Mansfibld  to  be  indictable:  Anonymous,  18  or  19  G.  3,— cit«d  2  Rassell  on 
Crimes,  8d  edit  p.  677. 

(6)  In  Levi  «.  Leri,  6  C.  A  P.  239  (B.  C.  L.  R.  toL  2b),  it  was  ruled  by  OuBiniT,  B.»  that.  If 
brokers  agree  together  before  a  sale  by  auction,  that  only  one  of  them  shall  bid  for  each  article 
sold,  and  that  all  articles  thus  bought  by  any  of  them  shall  be  sold  again  among  themselres  at  a 
fair  prioe,  and  the  difference  between  the  anotlon  price  aad  the  ultimata  price  dirido'i  among 
them,  this  is  a  conspiracy  for  which  they  are  indictable.  The  experiment,  howerer,  has  not 
been  tried. 
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and  maliciouB."  And  see  Gh*ainger  t^.  Hill,  4  N.  C.  212,  5  Scott,  561, 
and  De  Medina  v.  Oroye,  10  Q.  B.  152  (E.  G.  L.  B.  yol.  59).  This 
action  is  clearly  maintainable,  npon  the  same  ground  as  that  npon  ^hich 
an  action  for  maliciously  suing  out  a  commission  of  bankruptcy  or  lunacy 
18  maintainable. 

Sumfrejfj  MUlery  Serjt.,  and  Pear$ony  in  support  of  the  rule. — The 
question  is,  whether  it  is  aetionaMe^  under  the  circumstances  stated  in 
this  declaration,  to  put  forward  as  plaintiff  one  who  is  unable  to  pay 
costs,-*>-whether  the  cause  of  action  be  a  good  or  a  bad  one.  For  any- 
thing that  appears,  Osborne  might  haye  been  the  band  fide  holder  of  the 
bill  at  the  time  the  action  was  brought.  Suppose,  knowing  the  bill  to 
haye  been  paid,  he  brought  the  action,  and  was  unable  to  pay  costs, — 
would  an  action  lie  against  him  for  that  ?  And,  what  difference  can  it 
make,  that  a  third  person  brings  the  action  in  his  name?  [Maule,  J. 
— T<v  hold  it  to  be  actionable  to  sue  in  the  party's  own  name,  would  be 
rather  too  great  an  interference  with  the  right  to  bring  actions :  but  the 
other  position  is  consistent  with  saying  that  that  action  will  not  lie. 
Williams,  J. — ^We  must  assume  the  strongest  state  of  facts  that  the 
language  of  the  declaration  will  bear :  it  is  alleged  to  haye  been  done 
maliciotL$ly.']  That  must  be  understood  to  mean  malice  in  its  ordinary 
and  strict  legal  sense.  [Williams,  J. — The  declaration  must  be  under* 
stood  in  any  sense  which  will  support  it,  proyided  it  be  susceptible  of 
that  sense.]  For  anything  that  appears,  the  action  upon  the  502.  bill 
may  still  be  undecided.  [Maule,  J. — ^The  declaration  alleges  that  the 
defendants  *<<  prosecuted  the  said  action  in  the  said  court  against  r^ciroA 
the  now  plaintiff^  until  afterwards,  to  wit,  on,  &;c.,  when  the  said  '- 
L.  H.  Osborne  was  nonsuited  in  the  said  action ;  and  that  afterwards, 
to  wit,  on,  &c.,  it  was  considered  in  and  by  the  said  court  that  the  said 
L.  H.  Osborne  should  take  nothing  by  his  said  writ,  but  that  he  and 
his  pledges  to  prosecute  should  be  in  mercy,  &c.,  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court,  more  fully  and  at 
large  appear ;  whereupon  and  whereby  the  eaid  euit  became  and  was  and 
i$  wholly  ended  and  determined;  by  means  of  which  premises  the  now 
plaintiff  was  put  to,  and  necessarily  did  incur,  great  costs  and  expenses 
in  and  about  defending  the  said  action,  amounting  to  a  large  sum,  to 
wit,  502.,  which  he  has  been  and  still  is  wholly  unable  to  obtain  from 
the  said  L.  H.  Osborne."  Costs  are  only  adjudged  to  a  man  with  his 
assent,(a)and  here  the  plaintiff  does  not  seem  to  haye  assented  to  an  award 
of  costs  in  the  former  action.  He  has  lost  the  costs  by  not  asking  for  them. 
Prendergaet. — The  allegation  is,  that,  by  meane  of  the  premieesy  he  lost 
the  costs.  Jeryis,  C.  J. — There  is  no  judgment  for  costs.  Pref^dergaet. 
— ^It  is  a  mere  imperfection  in  the  statement  of  the  proceedings,  which 
is  cured  by  yerdict.  Jeryis,  G.  J. — An  imperfection  may  be  cured,  but 
not  a  total  omission.]    A  man  may  bring  an  action,  eyen  maliciously; 

(a)  Bee  the  form  in  Tidd's  Fonni,  8ih  edit  843,  i  S7,  Odtifn  For^B,  6Ui  edit  91. 
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against  another,  provided  the  same  action  affords  the  other  side  the 
means  of  obtaining  such  redress  for  the  wrong  as  the  law  allows,  m^ 
costs.  It  is  not  alleged  here  that  Osborne  sued  infarmd  pauptrUy  and 
therefore  there  might  haye  been  a  judgment  for  costs.  Osborne's  insol- 
vency was  immaterial,  as  there  was  no  judgment  against  him  for  costs. 
As,  therefore,  it  is  conceded  that  no  action  could  have  been  maintained, 
4^7271  ^^  Osborne  had  been  solvent,  and  *the  plaintiff  is  in  no  degree  dam* 

-'  nified  by  his  insolvency,  this  action  clearly  cannot  be  maintained* 
In  Com.  Dig.  Action  upon  the  Cage  far  a  Deeeipt  (E  1),  it  is  said  that 
(( deeeipt  does  not  lie  against  him  who  sues  in  a  proper  court,  without 
cause ;  as,  if  one  sue  in  the  spiritual  court  for  tithes,  after  payment,"—* 
citing  Bray  v.  Patrid,  Gro.  Eliz.  836.  In  Pnrton  t^.  Honnor,  1 B.  &  P. 
205,  this  court,  upon  the  authority  of  Savil  v.  Roberts,  decided  that 
case  does  not  lie  to  recover  damages  against  the  lessor  of  the  plaintiff 
in  a  vexatious  ejectment.  Tindal,  C.  J.,  ia  O'Gonnell  v.  The  Queen, 
11  Clark  &  Fin.  288,  thus  defines  conspiracy, — <<  The  crime  of  conspi- 
racy is  complete,  if  two,  or  more  than  two,  should  agree  to  do  an  illegal 
thing ;  that  is,  to  effect  something  in  itself  unlawful,  or  to  effect,  by 
unlawful  means,  something  which  in  itself  may  be  indifferent,  or  even 
lawful."  That  which  is  charged  here  clearly  does  not  come  within 
that  definition  of  the  offence. 

Jbbvis,  C.  J. — In  the  view -which  I  take  of  this  case,  it  is  unnecessary 
to  consider  the  principal  point  which  has  been  discussed  at  the  bar,— * 
because,  whether  an  action  will  lie  or  not  for  doing  what  this  declara- 
tion charges,  viz.  falsely  and  maliciously,  wrongfully,  vezatiously,  and 
deceitfully,  and  without  any  reasonable  or  probable  cause,  conspiring 
together,  falsely  and  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  to  commence  and  prosecute  an  action  in  the  name  of  a 
third  person,  but  for  the  defendant's  own  benefit,  whereby  the  plain- 
tiff has  sustained  damage,  it  is  admitted  that  no  such  action  will  lie, 
unless  the  plaintiff  has  actually  sustained  damage.  It  is  conceded 
also,  that,  if  the  party  so  wrongfully  put  forward  as  plaintiff  in  the 
former  action  had  been  a  person  in  solvent  circumstances,  this  action 
could  not  have  been  maintained,  inasmuch  as  the  award  of  costs  to 
'*'7281  *^^^  defendant   (the  now  plaintiff)  upon  the  failure  of  that 

-^  action,  would,  in  contemplation  of  law,  have  been  a  full  com- 
pensation to  him  for  the  unjust  vexation,  and  consequently  he  would 
have  sustained  no  damage.  We  must,  therefore,  look  at  the  record, 
and  see  what  the  allegation  of  injury  is.  Now,  this  not  being  an  action 
for  an  abuse  of  the  process  of  the  court,  but  an  action  such  as  I  have 
already  described,  it  was  necessary  to  show  that  the  former  action  was 
determined  and  at  an  end.  How  is  that  stated  upon  this  record?  The 
declaration,  after  stating  the  bringing  of  the  action,  and  that  the  now 
plaintiff  appeared  and  pleaded  thereto,  alleges  that  the  defendants,  in 
further  pursuance  of  the  said  conspiracy,  and  further  contriving  as 
aforesaid,  falsely,  maliciously,  wrongfully,  vexatiously,  and  deceitfully, 
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sod  witboat  any  reasonable  or  probable  cause,  prosecuted  the  said 
action  in  the  said  court  against  the  now  plaintiff,  until  afterwards,  to 
wit,  on,  &c.,  when  the  said  L.  SL  Osborne  (the  plaintiff  in  that  action) 
was  nonsuited  in  that  action;  and  that  afterwards,  to  wit,  on,  &c.,  it 
wad  considered  in  and  by  the  said  court,  that  the  said  L.  H.  Osborne 
should  take  nothing  by  his  said  writ,  but  that  he  and  his  pledges  to 
prosecute  should  be  in  mercy,  &c.,  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  the  said  court,  more  fully  and  at  large  ap- 
peared; and  that  thereupon  and  thereby  the  said  suit  became  and  was 
and  is  wholly  ended  and  determined :  and  it  then  goes  oh  to  allege, 
that,  <<by  means  of  the  premises,"  the  now  plaintiff  was  put  to  and 
necessarily  incurred  certain  costs.  The  court  is  bound  to  take  notice, 
that,  upon  a  judgment  of  nonsuit,  the  defendant  is  by  law  entitled  to 
an  award  of  costs  if  he  asks  for  them.  Unless  costs  are  awarded,  how 
is  the  court  to  say  that  the  inability  of  the  now  plaintiff  to  obtain  them 
from  Osborne  arose  from  any  other  cause  than  because  he  got  no  judg- 
ment for  costs  7  For  anything  that  appears,  the  plaintiff  has  *sus-  r^irnq 
tained  the  injury  of  which  he  complains,  solely  by  his  own  neglect  ^ 
to  apply  for  costs  as  against  Osborne.  Upon  this  ground,  therefore, 
without  offering  any  opinion  upon  the  principal  point  argued,  I  think 
the  rule  to  arrest  the  judgment  must  be  made  absolute. 

Maule,  J. — I  agree  with  my  Lord  Chief  Justice  in  thinking  that  this 
rule  ought  to  be  made  absolute.  The  declaration  is  defective,  for  not 
showing  that  any  damage  has  accrued  to  the  plaintiff  from  the  act  of 
the  defendants.  It  is  conceded  that  this  action  could  not  be  maintained 
in  respect  of  extra  costs,  that  is,  costs  uUra  the  costs  giyen  by  the 
Btatute(a)  to  a  successful  defendant.  That  bebg  so,  what  is  the  damage 
which  the  plaintiff  is  alleged  to  have  sustained  here  7  The  declaration, 
after  alleging  that  Osborne  was  nonsuited  in  the  former  action,  proceeds 
to  state  that  it  was  considered  by  the  court  that  Osborne  should  take 
nothing  by  his  writ,  but  that  he  and  his  pledges  to  prosecute  should  be 
in  mercy ;  and  that  <<  thereupon  and  thereby,  the  said  suit  became  and 
was  and  is  wholly  ended  and  determined."  That  is  a  perfectly  correct 
mode  of  showing  a  judgment  of  nonsuit  without  costs.  In  order  to 
make  the  non-payment  of  costs  a  legitimate  subject  of  damage,  it  should 
at  least  be  shown  that  they  are  such  costs  as  properly  foUowed  the 
judgment.  Here,  the  plaintiff  has  got  all  he  chose  to  ask  for,  that  is, 
a  judgment,  without  costs, — the  record  showing  nothing  more  than 
that  the  action  was  brought  to  a  proper  termination.  In  an  action  for 
a  malioions  prosecution,  or  for  a  conspiracy  to  bring  an  action  or  to 
institute  a  prosecution,  it  is  necessary  to  show  that  the  action  or  the 
prosecution  was  determined.  In  the  case  of  an  action  being  improperly 
brought,  it  is  competent  to  the  court  in  which  it  is  ^brought,  t^iitqa 
upon  the  application  of  the  defendant,  to  award  costs,  if  costs  ^ 

(a)  23  H.  8,  0. 16, 1. 1. 
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have  been  incurred.  There  being  no  award  of  costs  here,  we  can  only 
assnme,  either  that  costs  were  not  asked  for,  or  that  none  were  incnrred* 
The  declaration,  therefore,  showing  that  the  action  commenced  by 
Osborne  was  brought  to  a  proper  termination,  without  anj  injury  or 
damage  to  the  now  plaintiff,  fails  to  show  a  cause  of  action  against  the 
now  defendants.    Consequently,  the  judgment  must  be  arrested. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  is  clear  that  no  action 
will  lie  for  improperly  putting  the  process  of  the  law  in  motion  in  the 
name  of  a  third  person,  unless  it  is  alleged  and  proved  to  have  been 
done  maliciously  and  without  reasonable  or  probable  cause:  but  if 
there  be  malice  and  want  of  reasonable  or  probable  cause,  no  doubt 
the  action  will  lie,  provided  there  be  also  a  legal  damage.  The  question 
in  this  case,  therefore,  resolves  itself  into  this, — ^Whether  this  decla- 
ration alleges  any  legal  damage  as  resulting  from  the  conduct  imputed 
to  the  defendants.  It  is  unnecessary  to  say  whether,  if  this  declaration 
had  averred  a  recovery  of  costs  against  Osborne  in  the  former  action, 
and  that  such  recovery  had  become  fruitless  by  reason  of  Osborne's 
insolvency,  that  would  have  been  a  sufficient  statement  of  a  legal  damage; 
because  I  agree  with  my  Lord  and  my  Brother  Maulb  that  there  is  no 
sufficient  averment  that  the  now  plaintiff  ever  gained  a  legal  right  to 
costs  against  Osborne,  by  the  judgment  in  that  action,  and  consequently 
there  is  nothing  to  show  that  the  loss  of  costs  was  the  result  of  Osborne's 
insolvency.     The  ground  of  this  action  therefore  fails. 

Talfoubd,  J. — I  am  of  the  same  opinion.  It  appears  from  the 
whole  current  of  authorities,  that  an  action  of  this  description,  if  main- 
^-n.^  tainable  at  all,  is  only  '''maintainable  in  respect  of  leg^l  damage 
^  actually  sustained ;  and  that  the  mere  expenditure  of  money  by 
the  plaintiff  in  the  defence  of  the  action  brought  against  him  does  not 
constitute  such  legal  damage ;  but  that  the  only  measure  of  damage  is, 
the  costs  ascertained  by  the  usual  course  of  law.  There  being  no  aver- 
ment in  this  declaration  that  any  such  costs  were  incurred  or  awarded, 
no  legal  ground  is  disclosed  for  the  maintenance  of  the  action. 

Bule  absolute. 
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SARGENT,  Appellant,  WEDLAKE  and  Others,  Bespondents. 

Dee.  1. 

Hub  court  will  not  take  notice  of  any  informality  in  the  plaint  in  the  county  court;  that  being 
matter  of  practice  to  be  dealt  with  by  the  Jndge  at  the  hearing. 

On  the  morning  of  the  trial  of  a  plaint  in  the  coonty  oonrt  at  the  init  of  sereral  partiei,  the 
clerk  of  the  defendant's  attorney  went  to  one  of  the  plaintiffi,an  illiterate  person,  and  obtained 
his  "mark"  to  a  pecnliarly-worded  release.  The  jndge  of  the  county  eoiirt»  obserring  that  the 
release  was  eridently  a  trick,  gare  judgment  for  the  plaintiif: — ^Held,  that  the  oircnmstanoes 
nnder  which  the  release  was  obtained,  afforded  some  eridence  of  fhiud,  so  as  to  justify  the  y 
judge  in  declining  to  giro  effect  to  it^ 

This  was  an  appeal  from  a  decision  of  the  jndge  of  the  Goontj  Court 
of  Devonshire,  at  East  Stonehouse. 

The  defendant,  Thomas  Sargent,  was  summoned  on  the  11th  of 
August,  1851,  to  answer  a  claim  of  John  Wedlake,  William  Dunstone, 
and  four  others,  miners,  to  '^'recover  the  sum  of  40L  10«.  The  r^noo 
summons  and  particulars  were  in  the  following  form : —  '- 

(Title  of  court,  and  parties.) 
«  Thomas  Sargent,  of,  &c.,  jeoman, — You  are  herebj  summoned  to 
appear  at  a  county  court  to  be  holden  at,  &c.,  on  Tuesday,  the  2d  of 
September,  1851,  to  answer  John  Wedlake,  William  Dunstone,  &c.,  all 
miners,  to  a  claim,  the  particulars  of  irhich  are  hereunto  annexed. 

(Date,  and  clerk's  signature.) 


783  SABGENT,  App.,  WEDLAKB,  Rmp.    M.  V.  1851. 

<<  Copy  of  particulars. 

<<  In  the  Conntj  Goorty  &c. :  between,  &c.,  &c.,  all  miners,  plaintiffs, 
and  Thomas  Sargent,  of,  &c.,  yeoman,  defendant. 

<<  1846.     To  sinking  a  shaft  at  Ivy  Tor  Mine,  in  the 
parish  of  Sonth  Tawton,  three  fathoms  -        -        -        50    0    0 

<<  To  patting  up  a  machine 100 

«  To  cash  paid  for  turf  for  drying  clothes  -        -        -  0  10    0 


£51  10    0 
<(  Cr.  Cash  on  account      -        -         -        8    0    0 
"Do. 8    0    0 


11    0    0 


£40  10    0 

"  Above  are  the  particulars  of  the  plaintiffs'  demand  in  this  action. 

"G.  G.,  attorney  for  the  plaintifis." 

At  the  hearing  of  the  summons,  on  the  2d  of  September,  1851,  both 
the  plaintiffs  and  the  defendant  appeared  by  attorney.  The  defendant 
pleaded, — first,  the  general  issue, — secondly,  payment, — thirdly,  a 
release  of  all  causes  of  action,  by  William  Dunstone,  one  of  the  plain- 
tiffs, on  behalf  of  himself  and  his  co-plaintiffs. 

^.^^•1  After  making  these  answers,  the  defendant's  attorney  ^objected 
-^  that  the  summons  and  particulars  were  insufficient  to  explain 
what  was  the  ground  of  action.  The  court  ruled,  that,  after  the  pleas 
or  answers  to  the  effect  above  mentioned  had  been  received,  this  objec- 
tion was  too  late ;  and  the  hearing  of  the  case  proceeded. 

The  plaintiffs  proved  that  work  to  the  amount  claimed  had  been  done 
by  them  on  a  contract  taken  in  copartnership,  as  is  usual  with  men 
employed  in  the  business  of  miners,  and  under  the  directions  of  one 
Vivian,  a  captain  or  agent  for  the  shareholders  in  a  mine  called  Ivy 
Tor  Mine,  of  which  mine  the  defendant  was  proved  to  be  a  shareholder, 
and  to  have  attended  many  meetings  in  that  character,  and  taken  an 
active  part  in  the  conduct  of  the  said  mine  both  before  and  after  the 
performance  of  this  work  by  the  plaintiffs. 

The  case  for  the  plaintiffs  being  closed,  a  witness  was  called  on  behalf 
of  the  defendant,  who  produced  a  release  under  seal,  and  proved  its  exe- 
cution by  William  Dunstone,  one  of  the  plaintiffs,  who  had  affixed  hit 
mark  thereto^  in  the  presence  of  the  witness,  on  the  morning  of  the  day 
on  which  the  cause  was  heard, — neither  of  the  other  plaintiffs,  nor  their 
attorney,  having  had  any  knowledge  of  the  existence  of  such  a  document. 
The  release  was  as  follows : — 

"  Enow  all  men  by  these  presents,  that  I,  William  Dunstone,  of,  &c.y 
miner,  having  been  engaged  in  sinking  a  shaft  and  performing  other 
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work  at  Ivy  Tor  Mine,  in  the  parish  of  South  Tawton,  in  the  coontj  of 
Devon,  together  with  John  Wedlake  (and  the  other  plaintiffii),  in  the 
year  1846,  do  hereby  remise,  release,  and  discharge  Thomas  Sargent, 
of,  &;c.,  yeoman,  of  and  from  all  claims  and  demands,  past  or  present, 
for  or  on  account  of  any  costs,  charges,  labour,  or  expenses,  actions  or 
causes  of  actions,  already  prosecuted  or  hereafter  to  be  prosecuted, 
either  incurred  by  the  said  Thomas  Sargent  individually,  or  as  a  share- 
holder or  adventurer  in  the  *said  Ivy  Tor  Mine,  or  in  any  other  ri^fjon 
manner  whatsoever,  &;c.  '- 

The  following  is  a  copy  of  the  judge's  note  of  the  evidence  given  by 
this  witness.  It  was  set  out  in  the  case  by  the  desire  of  the  appellant : 
it  was  not  to  be  taken  to  be  a  full  note  of  all  he  said;  but  it  contained 
the  substance  of  his  testimony. 

*^  Thomas  Milton :  I  know  William  Dunstone,  the  plaintiff.  I  saw 
him  execute  this  deed  this  morning,  and  attested  it(a)  in  his  presence. 

*^  Gross-examined :  I  am  a  clerk  in  the  ofSce  of  Childs  &  Peter,  attor- 
neys, of  Liskeard.  I  went  to  look  for  Dunstone  at  Menhemot.  He 
told  me  he  was  no  party  to  this  action.  I  explained  the  purport  of  this 
deed  to  him ;  and  he  executed  it." 

No  evidence  was  called,  in  reply,  by  the  plaintiffs,  to  contradict  or 
impeach  this.  The  court  reserved  its  judgment  until  the  16th  of  Sep- 
tember, and  then  gave  a  judgment  for  the  plaintiffs,  for  the  full  amount 
claimed, — remarking,  that  the  release  was  evidently  a  trick. 

The  questions  for  the  opinion  of  this  court,  were, — ^first,  whether  the 
summons  and  particular  sufficiently  disclosed  and  explained  a  ground  of 
action  against  the  defendant ;  and,  if  not,  whether  the  objection  to  their 
sufficiency  ought  to  have  been  allowed  by  the  judge  after  the  pleas  had 
been  received, — secondly,  whether  the  judge  was  bound  to  give  effect  to 
the  release  executed  by  Dunstone,  as  above  set  out ;  or  whether  it  was 
open  to  him,  upon  a  consideration  of  all  the  circumstances  of  the  case, 
and  a  general  view  of  all  the  evidence  given  on  the  trial,  to  consider  it, 
as  he  did,  fraudulent,  and  to  give  no  effect  to  it.(i) 

"^  Colly er,  for  the  appellant. — 1.  The  summons  and  particular 
disclosed  no  ground  of  action.  It  is  not  suggested  that  the  work 
was  done  at  the  defendant's  request,  or  that  he  in  any  manner  authorized 
it.  The  75th  section  of  the  county-court  act,  9  &;  10  Vict.  c.  95, 
expressly  enacts  ^^  that  no  evidence  shall  be  given  by  the  plaintiff  on 
the  trial  of  any  such  cause  as  aforesaid,  of  any  demand  or  cause  of 
action  except  such  as  shall  be  stated  in  the  summons  thereby  directed  to 
be  issued."  By  a  summons  in  this  loose  form,  the  defendant,  contrary 
to  the  declared  intention  of  the  legislature,  is  brought  into  court  without 
having  any  previous  information  as  to  the  nature  of  the  case  which  is 

(a)  With  the  formAlities  niiiaUy  obMnred  where  the  party  ezeeating  if  a  marksman. 
\h)  The  caM  was  settled  by  the  Judge,  the  parties  not  haying  been  able  to  agree  on  a  state- 
Bient  thereof. 
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intended  to  be  made  against  him.  An  objection  to  the  snfficiency  of  the 
plaint  may  be  taken  at  any  time,  and  is  not  cured  by  pleading  to  it. 
Formal  pleas  are  not  required  in  the  county  court, — s.  74.  [MaulEi  J. 
The  78th  section  empowers  certain  judges  of  the  superior  courts  to  firame 
genial  rules  of  practice  and  forms  of  procedure  in  the  county  courts, 
and  enacts,  that,  in  any  case  not  expressly  provided  for  therein,  or  by 
the  said  rules,  the  general  principles  of  practice  in  the  superior  courts 
of  common  law  may  be  adopted  and  applied,  at  the  discretion  of  the 
judges,  to  actions  and  proceedings  in  their  several  courts.  Now,  by  the 
practice  of  the  superior  courts,  certain  objections  of  form  are  required 
to  be  taken  at  the  earliest  practicable  moment.  That  is  a  principle  of 
reason  and  justice.  If  a  defendant,  instead  of  demurring  when  he  may 
do  so,  pleads  or  enters  into  an  inquiry  of  fact,  he  waives  the  formal 
objection.]  This  is  not  a  mere  objection  of  form :  it  is  matter  of  sub- 
stance ;  and  it  is  not  like  an  objection  taken  after  verdict,  or  in  arrest 
of  judgment ;  it  was  urged  before  the  hearing  of  the  plaint. 

2.  If  there  was  no  evidence  of  fraud  in  the  preparation  of  the  release, 
the  judge  was  wrong  in  declining  to  give  effect  to  it.  The  evidence  set 
*7Vn  ^^^  clearly  shows  *nothing  like  fraud.  [Williams,  J. — In  Raw- 
J  stome  V.  Gandell,  15  M.  &  W.  804,t  it  was  held  that  the  court 
will  not  set  aside  a  plea  of  release  by  one  of  several  co-plaintiffs,  unless 
it  is  clearly  shown  to  have  been  made  in  fraud  of  the  other  plaintiffs,  or 
unless  the  relessor  be  a  mere  nominal  party  to  the  action,  having  no 
interest  whatever  in  the  subject-matter  of  it.]  There  was  no  suggestion 
at  the  trial  that  the  release  was  fraudulent.  [Mauls,  J. — There  is 
nothing  said  about  fraud,  except  at  the  end  of  the  case,  where  it  is  said 
that  ^Hhe  court  gave  judgment  for  the  plaintiffs  for  the  full  amount 
claimed, — ^remarking,  that  the  release  was  evidently  a  trick."  It  is 
quite  immaterial  what  remarks  the  judge  makes,  so  that  the  judgment  is 
right.  The  judge  here  finds  that  the  release  was  not  duly  executed.] 
The  evidence  shows  that  the  deed  was  executed.  [Maule,  J. — The 
judge  may  not  have  believed  the  witness.  Williams,  J. — ^You  admit 
that  the  judge  might  have  treated  the  release  as  a  nullity,  if  fraudulent : 
and  there  is  no  machinery  in  the  county  court  to  set  aside  the  plea.] 
Undoubtedly,  the  judge  might  have  disregarded  the  release,  if  the  evi- 
dence warranted  him  in  coming  to  the  conclusion  that  it  had  been 
obtained  by  fraud.  But  here  he  professes  to  set  out  the  evidence  which 
'was  given  in  respect  of  the  release :  and  it  clearly  would  have  been  mis- 
direction to  have  told  a  jury  that  there  was  ant/  evidence  of  fraud. 

J?.  W»  Oozj  for  the  respondents. — The  question  here  is,  whether  it  is 
competent  to  this  court  to  entertain  a  matter  of  fact  which  has  been 
disposed  of  in  the  county  court.  There  are  only  three  cases  in  which 
jurisdiction  is  given  to  this  court, — ^misdirection  of  the  judge  in  point 
of  law,  or  the  improper  admission  or  the  improper  rejection  of  evi- 
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dence.(a)  Whether  the  judge  was  justified  *m  coming  to  the  r^w^a 
conclusion  that  the  release  was  fraudulent  or  not,  is  a  question  '- 
of  fact,  unless  he  was  conclusively  bound  by  the  release.  [Maulb,  J. 
— Suppose  there  was  nothing  to  impeach  the  deed, — ^would  not  the  judge 
be  bound  to  tell  the  jury  that  there  was  no  evidence  upon  which  they 
could  find  fraud  7]  Probably  he  would :  but  here,  the  whole  surround- 
ing circumstances  teemed  with  fraud.  It  is  impossible  for  the  court  sit* 
ting  here  to  form  a  judgment  as  to  whether  or  not  the  judge  came  to  a 
right  conclusion.  [Talfourd,  J. — The  affirmative  of  the  issue  of  fraud 
was  upon  the  plaintiffs.  If  there  was  any  evidence  of  fraud,  I  think 
we  cannot  review  the  decision  of  the  judge.]  No  doubt,  if  it  was  com- 
petent to  the  judge,  upon  the  facts  which  were  before  him,  to  treat  the 
release  as  fraudulent,  his  decision  is  final. 

Colly er^  in  reply. — There  was  no  evidence  of  fraud :  the  ezeoution  of 
the  release  was  proved ;  and  no  attempt  was  made  to  impeach  it.  It 
cannot  be  denied  that  it  is  competent  to  one  of  several  plaintiffs,  even 
from  motives  of  friendship  for  the  defendant  merely,  to  release  a  cause 
of  action  on  behalf  of  himself  and  his  co-plaintiffs,  provided  it  is  not 
done  fraudulently.  [Matjle,  J. — The  releasing  plaintiff  and  the  others 
undoubtedly  had  a  good  cause  of  action  against  the  defendant.  The 
releasing  plaintiff  being  a  marksman,  an  illiterate  person,  the  defend- 
ant's attorney's  clerk  goes  to  him  on  the  morning  of  the  trial,  and  gets 
him  to  execute  this  singularly-framed  release.  The  judge  probably, 
and  not  improperly,  thought  that  was  some  evidence  of  fraud.]  The 
deed  was  read  over  and  explained  to  the  party  before  he  executed  it. 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  to  have 
been  executed  bond  fide.  To  tell  a  jury  that  they  might  under  circum- 
stances like  these  presume  fraud,  would  be  a  misdirection. 

♦Maulb,  J. — It  is  unnecessary  for  us  to  say  how  we  should  r^jog 
have  found  the  fact ;  it  is  enough  to  say  that  we  think  there  was  '- 
some  evidence  of  fraud. 

Williams,  J. — ^The  circumstances  under  which  the  release  was  ob- 
tained, and  the  absence  of  any  explanation  by  Dunstone,  abundantly 
justified  the  conclusion  that  it  was  fraudulent. 

Talfourd,  J. — I  also  think  there  clearly  was  evidence  of  fraud. 
Judgment  for  the  respondents,  with  costs. 

(a)  13  A  14  Viot  0.  61,  8.  li. 
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DANIELS,  Appellant;  CHABSLEY,  Respondent.    Dee.  1. 

A  defendant  against  whom  jadgment  had  been  reoorered  in  a  plaint  in  the  eonnty  eoort  on  the 
17th  of  January,  on  the  22d  gare  a  notice  of  appeal,  in  which  was  eet  forth  the  gronnda  of 
appeal,  and  on  the  23d  entered  into  a  bond,  with  a  surety,  for  the  ooste  of  the  appeal,  and  for 
the  amoont  of  the  judgment ;  on  the  24th  he  withdrew  the  notice  of  appeal,  and  gare  a 
fMh  one  itating  new  grounds  of  appeal :— Held,  that  the  bond  giren  on  the  28d  wai  a  eafl- 
oient  compliance  with  the  14th  section  of  the  13  A  14  Vict  o.  61,  and  that  it  was  competent  to 
the  oonrt  to  entertain  the  appeaL 

In  1840,  the  defendant  entered  into  the  teirioe  of  the  plaintill^  a  solicitor  at  Amersham,  as  his 
elerk,  and,  in  December,  1849,  the  plaintiff  put  an  end  to  the  serriee,  by  a  notice,  to  expire 
on  the  25th  of  March,  1850.  On  the  7th  of  January,  1850,  the  defendant  wrote  to  the  plaintilT, 
asking  to  be  paid  his  salary  to  Lady-Day,  and  to  be  at  once  discharged,  "  in  order  that  he 
might  go  to  London  and  remain  there  until  he  oould  meet  with  another  engagemMt" 
To  this  letter  the  plaintiif  replied,  assenting  to  the  defendant's  proposal,  saying — "  Of  course, 
I  should  hare  expected  your  serrices,  if  you  were  in  Amersham;  but,  as  yon  request  me  at 
onee  to  pay  your  salary  to  Lady-Day,  in  order  that  you  may  go  to  town  nntU  yon  meet  with 
another  engagement,  I  oonsent  to  accord  your  request:"  and,  on  the  following  day,  the  plai»- 
tiff  asked  the  defendant  whether,  "if  he  paid  him  up  to  the  25th  of  March,  he  intended  going 
to  town  and  remaining  there  till  he  got  another  engagement,"  to  which  the  defendant  an- 
swered that  he  did;  whereupon  the  plaintiif  said, — ^''on  these  oonditions,  I  am  prepared  to 
pay  your  salary  at  once  up  to  Lady-Day;  but,  if  yon  remain  in  Amersham,  I  shall  ezpeoi 
your  serrices," — and  accordingly  paid  him  the  full  quarter's  salary.  The  defendant  went  to 
London,  but  shortly  afterwards,  and  before  Lady-Day,  returned  to  Amersham  at  the  request 
of  a  client  of  the  plaintiff's,  in  whose  employ  he  remained,  giving  professional  advioe : — 

field,  that  there  was  no  eridence  of  a  contract  on  the  part  of  the  defendant  to  go  to  London  and 
remain  there,  or  to  forbear  to  gire  his  serrices  in  Amersham  to  any  person  other  than  the 
plaintiif,  or  to  render  serriee  to  the  plaintiff  if  he  should  return  to  Amersham. 

The  suoeessful.  party  on  an  appeal  from  a  decision  of  a  county  eour^  is  entitled  to  the  eosts  of 
the  appeaL 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  oonnty  cooxt 
of  Baokinghamshire,  at  Chesham.     The  plaint  was  as  follows : — 

<<  Ton  are  sammoned  to  appear  at,  &;c.,  on,  &c.,  to  ^answer  the 
plaintiff  by  reason  of  the  defendant's  breach  of  contract  in  ren- 
dering his  services  to  other  persons  than  the  plaintiff,  at  Amersham  and 
in  the  neighbourhood  of  it,  between  the  9th  of  January,  1850,  and  the 
25th  of  March,  1850,  contrary  to  his  agreement  with  the  plaintiff:  and 
also  by  reason  of  the  defendant's  breach  of  contract  in  not  going  to 
and  remaining  in  London  after  the  9th  of  January,  1850,  until  he  there 
met  with  another  engagement,  according  to  his  promise  and  undertak- 
ing to  the  plaintiff  so  to  do,  made  on  or  about  the  said  9th  of  January^ 
in  consideration  of  the  plaintiff's  then  paying  him  81Z.  5«.  for  his  salary, 
as  clerk  to  the  plaintiff,  up  to  the  said  25th  of  March,  1850 :  and  also 
for  the  defendant's  not  giving  his  services  to  the  plaintiff  as  such  clerk 
as  aforesaid,  whilst  the  defendant  remained  at  Amersham  after  the  said 
9th  of  January,  up  to  the  said  25th  of  March,  1850,  as  he  ought  to 
have  done,  under  his  promise  and  undertaking,  the  particulars  of  which 
are  hereunto  annexed." 

The  particulars  of  demand  were  in  substance  a  repetition  of  the  causes 
of  action  mentioned  in  the  summons. 

The  cause  was  tried  on  the  17th  of  January  last,  when  the  following 
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facts  Tfere  proved  on  the  part  of  the  plaintiff: — ^The  phuntiff  was  a 
solicitor,  carying  on  business  at  AmersKam,  in  Buckinghamshire.  On 
the  10th  of  January,  1846,  he  engaged  the  defendant  as  his  clerk,  under 
a  written  agreement,  at  a  salary  of  150L  per  annum,  payable  weekly. 
The  agreement  contained  the  ^following  stipulations : — <<  In  case  r^cY^-i 
the  said  Thomas  Daniels  should  wish  to  leave  the  service  of  the  '- 
said  Frederick  Charsley,  he  shall  give  to  the  said  F.  Gharsley  three 
calendar  months'  notice ;  but  if,  within  the  space  of  seven  days  after 
the  said  T.  Daniels  shall  have  given  such  notice,  the  said  F.  Charsley 
shall  give  to  the  said  T.  Daniels  notice  that  he  shall  not  require  the 
services  of  the  said  Thomas  Daniels  beyond  the  expiration  of  one  calen- 
dar month  from  the  time  the  notice  was  given  to  the  said  F.  Charsley 
by  the  said  T.  Daniels,  then  the  engagement  shall  cease  at  the  end  of 
such  month,  up  to  which  time  the  salary  shall  be  payable,  and  no  longer. 
In  case  the  said  F.  Charsley  shall  wish  to  part  with  the  said  T.  Daniels, 
he  shall  give  the  said  T.  Daniels  three  calendar  months'  notice  of  such 
his  intention ;  but  if,  within  the  space  of  seven  days  after  the  said  F. 
Gharsley  shall  have  given  such  notice,  the  said  T.  Daniels  shall  give  the 
said  F.  Charsley  notice  to  quit  the  service  of  the  said  F.  Charsley  at 
the  expiration  of  one  month  from  the  time  the  notice  by  the  said  F. 
Charsley  was  given  to  the  said  T.  Daniels,  then  the  said  T.  Daniels 
shall  be  at  liberty  to  quit  at  the  expiration  of  such  month." 

The  defendant  entered  into  the  service  of  the  plaintiff  under  the  above 
agreement,  and  continued  therein  till  the  time  hereinafter  mentioned. 
On  the  24th  of  December,  1849,  the  plaintiff  sent  the  following  letter 
to  the  defendant : — 

<<I  have  made  arrangements  with  my  brother  Edward,  to  admit  him 
a  partner  in  my  practice.  We  shall  not,  therefore,  reqmre  that  assist- 
ance which  you  have  rendered  me  during  the  last  four  years.  At  the 
time  that  you  entered  my  ofSce,  the  arrangement  made  between  us  was, 
that,  in  case  of  my  not  requiring  your  services,  I  was  to  give  you  three 
months'  notice.  As  my  brother's  partnership  will  commence  at  Lady- 
Day  next,  it  is  right  that  I  should  inform  you  of  the  arrangement 
made.  It  '^'is  my  wish  to  act  liberally  towards  you;  and  I  wish  r^PTAo 
you  to  imderstand  that  you  are  at  liberty  to  leave  my  office  at  ^ 
any  time  prior  to  the  expiration  of  the  three  months,  if  you  can  meet 
with  another  engagement ;  and  I  shall  feel  pleasure  in  rendering  any 
assistance  in  my  power  in  furthering  your  plans." 

To  this  the  defendant  replied  on  the  7th  of  January,  1850, — 

<i  From  the  tenor  of  your  letter  to  me  of  the  24th  ultimo,  I  under- 
stand that  the  sooner  I  leave  this  place  the  more  consonant  it  will  be 
to  your  feelings ;  and  I  confess  it  will  now  be  the  same  to  mine.  On 
Friday  last,  I  went  to  London  with  the  hope  of  gettbg  an  engagement ; 
but  I  was  too  late  in  my  application ;  and  need  scarcely  point  out  to  you 
the  probabilities  that  this  will  happen  in  almost  every  instance)  while 
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I  remain  here ;  and,  therefore,  as  yoa  say  in  your  letter  that  yon  wish 
to  act  liberally  towards  me,  and  haye  also  intimated  that  I  may  leave  as 
soon  as  I  can  get  another  sitnation^  and  that  yon  will  pay  me  my  salary 
np  to  the  25th  of  March,  I  have  to  ask  whether  yon  will  pay  me  my  salary 
at  once  np  to  that  period,  and  discharge  me  from  yonr  service,  m  order 
that  I  may  go  to  London  and  remain  there  untU  lean  meet  with  another 
engagement.**  ^ 

On  the  same  day,  the  plaintiff  wrote  to  the  defendant,  as  follows : — 
<«  I  can  quite  understand  that  it  will  be  more  convenient  to  yon,  to 
enable  you  to  obtain  another  situation,  that  you  should  be  in  town. 
Although,  as  you  are  aware,  it  will  somewhat  inconvenience  me  to  be 
without  your  assistance  until  my  brother  Edward  can  join  me,  I  am 
unwilling  to  hinder  you ;  and  I  will  therefore  at  once  pay  your  salary 
up  to  the  25th  of  March  next,  tvith  the  view  of  your  going  to  town.  You 
must  allow  me  to  observe  that  my  letter  to  you  of  the  24th  ultimo  does 
not  convey  any  intimation  that  the  sooner  you  leave  Amersham  the 
*74^1  *^^^^  consonant  it  will  be  to  my  feelings :  but  I  wish  you  to 
J  understand,  that,  as  my  arrangement  to  take  my  brother  Edward 
into  partnership  will  oblige  me  to  dispense  with  your  services,  I  wish 
to  act  liberally  towards  you,  by  allowing  you  to  leave  prior  to  the  expi- 
ration of  the  three  months,  provided  you  meet  with  another  situation. 
Of  course  I  should  have  expected  your  eerviees^  if  you  were  in  Amer- 
sham ;  but,  as  you  request  me  at  once  to  pay  your  salary  to  Lady-Day, 
in  order  that  you  may  go  to  town  uni;%l  you  meet  with  another  engage- 
mentj  I  consent  to  accord  your  request,  and  shall  be  glad  to  hear  that 
yon  have  been  successful." 

Evidence  was  offered  on  the  part  of  the  plaintiff, — and,  after  objec- 
tion on  the  part  of  the  defendant,  admitted  by  the  judge, — ^to  show  that 
the  following  conversation  took  place  between  the  plaintiff  and  defend- 
ant on  the  8th  of  January,  1851 : — The  plaintiff  said  to  the  defendant, 
<<  I  am  prepared  to  complete  the  agreement  I  made  with  you  yester- 
day;"  and  he  then  asked  the  defendant  whether,  «if  he  (the  plaintiff) 
paid  him  (the  defendant)  up  to  the  25th  of  March,  he  (the  defendant) 
intended  going  to  town,  and  remaining  there  tiU  he  got  another  engage- 
ment*' To  this  the  defendant  answered,  that  <<he  did,  as  it  was  no  use 
remaining  in  Amersham,  inasmuch  as,  though  he  might  see  advertise- 
ments for  a  clerk  while  in  Amersham,  there  might  be  forty  or  fifty 
applications  before  he  could  get  to  London :"  whereupon  the  plaintiff 
replied, — « I  quite  understand  you ;  and,  on  these  conditions^  am  pre* 
pared  to  pay  your  salary  at  once  up  to  Lady-Day;  but,  if  you  remain 
in  Amersham  I  shall  expect  your  services"  And  the  defendant,  in 
answer  to  a  question  of  the  plaintiff  stated  that  he  intended  to  leave 
Amersham  for  London  on  Monday,  the  14th  of  January:  and  the 
plaintiff  said, — <<  On  that  condition^  I  am  prepared  to  pay  the  salary  at 
once  up  to  Lady-Day :  but,  if  you  are  remaining  in  Ajtnersham,  I  ehall 
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expect  your  Bemces."  The  plaintiff  "^then  asked  the  defendant  r^fwAA 
if  he  had  nearly  completed  the  schedule  of  deeds  for  Messrs.  '- 
Weller, — ^being  a  schedule  which  the  defendant  had  prepared  while  act- 
ing as  clerk  to  the  plaintiff:  and  the  plaintiff  also  asked  the  defendant 
whether  the  defendant  had  any  objection  to  let  the  plaintiff  have  a 
copy  of  such  schedule,  as  it  might  be  useful  to  him;  to  which  the 
defendant  replied,  <<Tou  ought -to  make  me  some  allowance  for  it; 
it  was  a  work  of  great  labour :"  and  thereupon  the  plaintiff  said  he 
had  no  objection  to  give  the  defendant  5L  for  it;  and  the  plaintiff 
stated  he  apprehended  he  could  have  charged  Messrs.  Weller  for  such 
deeds. 

The  plaintiff  further  stated  that  he  had  a  meeting  with  the  defend- 
ant on  the  9th  of  January,  and  asked  the  defendant  whether  he  had 
brought  the  schedule  of  deeds ;  to  which  the  defendant  replied  in  the 
negative,  adding  that  he  thought  it  right  to  mention  the  matter  to 
Messrs.  Weller,  and  they  wished  to  keep  the  schedule  themselves. 
The  plaintiff  further  proved,  that,  on  the  same  9th  of  January,  he 
paid  the  defendant  482.  15«.,  part  of  which,  viz.,  812.  5«.,  was  paid  in 
advance,  as  for  the  defendant's  salary  from  that  day  to  the  25th  of 
March  then  next ;  and  that  the  defendant  quitted  the  plaintiff's  service 
on  that  day,  and  left  Amersham  on  the  14th  or  15th  of  January,  and 
went  to  London,  and  returned  to  Amersham  on  the  24th  or  25th  of  the 
same  month,  and  continued  to  reside  there  up  to  and  after  the  25th  of 
March,  and  during  that  interval  transacted  business  for  the  said  Messrs. 
Weller,  as  their  attorney. 

It  was  further  proved  by  Mr.  William  Weller,  of  Amersham,  that, 
after  the  9th  of  January,  1850,  and  towards  the  end  of  that  month,  he 
gave  instructions  to  one  Taylor,  his  clerk,  to  write  to  the  defendant, 
whom  he  understood  to  be  then  in  London,  to  request  the  defendant  to 
meet  him  and  his  partner  at  Granford  Bridge,  but  without  stating  for 
what  purpose ;  that  the  defendant  ^shortly  afterwards  did  meet  r^^ir^r 
the  said  William  Weller  and  his  partner  at  Granford  Bridge,  '- 
and  that  he  was  then  requested  by  the  said  William  Weller  and  his 
partner  to  prepare,  and  did  then  prepare,  an  agreement  for  the  lease 
of  a  public-house,  between  Messrs.  Weller  and  one  Graham.  Mr. 
William  Weller  further  stated,  that,  within  two  or  three  days  after  the 
preparation  of  the  last-mentioned  agreement,  a  negotiation  took  place 
between  him  and  the  defendant  on  the  part  of  Edward  Weller,  for  a 
dissolution  of  their  partnership ;  and  that,  the  defendant  being  then 
out  of  employ,  they  the  said  Messrs.  Weller  requested  him  to  under* 
take  for  them  the  management  of  that  business,  to  which  request  the 
defendant  acceded;  and  that  thereupon  the  defendant  was  engaged 
by  Messrs.  Weller  to  prepare,  and  that  he  did  in  fact  prepare,  the 
agreement  for  such  dissolution  of  partnership.  William  Weller  further 
stated,  that,  from  the  time  of  the  preparation  of  the  last-mentioned 
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agreement,  up  to  the  26tli  of  March,  1850,  the  defendant  was  engaged 
at  the  coonting-honse  and  place  of  bnaineis  of  the  said  Messrs.  Weller, 
in  Amersham,  transacting  yarious  matters  of  business  haying  reference 
to  their  affairs,  and  in  preparing  instnxctions  for  yarious  deeds  and 
other  docnments  haying  reference  to  the  dissolntion  of  their  partner- 
ship ;  and  that,  on  one  occasion  during  that  period,  the  defendant  was 
ahN>  employed  by  him,  the  witness,  to  purchase  a  certain  propertjr  for 
him  of  the  trustees  of  one  Catherine  Toms,  the  conyeyance  of  which  to 
the  witness  was  perused  on  his  behalf  by  the  defendant,  at  his  request ; 
and  that,  in  that  transaction,  the  plaintiff  acted  as  the  solicitor  to  the 
yendors. 

Upon  cross-examination,  William  Weller  stated,  that,  before  the  de- 
fendant became  clerk  to  the  plaintiff,  he  was  the  clerk  of  one  Taylor, 
a  solicitor  of  Amersham ;  that  he,  W*  Weller,  had  been  a  client  of 
Taylor's  up  to  the  time  of  his  leaying  Amersham ;  that,  on  Taylor's 
*leaying  Amersham,  the  defendant  entered  into  the  employ  of 
the  plaintiff,  and  that  he  (Weller)  then  became  the  client  of  the 
plaintiff  because  of  his  haying  known  the  defendant  whilst  he  was 
Taylor's  clerk,  and  haying  confidence  in  the  defendant's  professional 
skill  and  ability ;  that  the  yarious  matters  of  business  so  transacted  as 
aforesaid  by  the  defendant  for  him,  Weller,  and  his  partner,  up  to  the 
said  25th  of  March,  1850,  were  of  a  strictly  confidential  nature ;  that 
they  inyolyed  the  examination  and  arrangement  of  deeds  and  other 
documents  which  they  would  not  haye  permitted  to  be  examined  and 
arranged  except  upon  their  own  premises ;  and  that,  if  he  the  said 
William  Weller  and  his  partner  had  not  employed  the  defendant,  they 
would  not  haye  employed  the  plaintiff  to  transact  the  said  business  for 
them.  Weller  likewise  proyed  that  he  had  not  yet  adyanced  or  paid 
any  money  in  respect  of  the  said  business. 

It  further  appeared,  on  the  cross-examination  of  the  plaintifi^  that, 
although  he  knew  that  the  defendant  was  in  Amersham  during  the 
period  aforesaid,  and  that  during  that  time  he  was  so  employed  as 
aforesaid,  he  neyer  remonstrated  with  the  defendant  on  the  subject,  nor 
oyer  made  any  application  to  the  defendant  for  his  seryioes  as  such 
clerk  as  aforesaid. 

No  eyidence  was  giyen,  on  the  part  of  the  defendant,  that,  after  he 
had  returned  to  Amersham,  he  oyer  offered  to  act  as  the  plaintiff's 
clerk. 

The  defendant  stated,  that,  on  the  24th  of  January,  1860,  being  then 
in  London,  he  receiyed  a  letter  from  Messrs.  Weller,  which  letter  he 
had  lost  or  destroyed ;  and  he  proposed  to  giye  secondary  eyidence  of 
its  contents :  but  the  judge  refused  to  receiye  it.  He  then  proyed,  that, 
about  the  14th  or  16th  of  January,  1850,  he  left  Amersham,  and  went  to 
London  for  the  purpose  of  seeking  for  a  situation ;  that,  upon  arriying 
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in  ^LondoDy  he  advertised  for  and  made  efforts  to  obtain  a  situa-  ^4^747 
tion,  and  remained  in  London  nntil  the  24th  or  26th  of  the  same  '- 
month,  when  he  left  London  in  conseqaence  of  the  communication  from 
Messrs.  Weller. 

It  was  insisted,  on  the  j^art  of  the  defendant,  that  there  ought  to  be 
a  nonsuit,  or  a  verdict  for  him,  on  the  following  grounds, — ^first,  that 
the  letters  of  the  7th  of  January,  1850,  before  set  forth,  even  if  taken 
in  connexion  with  the  conversation  of  the  8th  of  Jannary,  the  evidence 
of  which  had  been  so  objected  to  on  the  part  of  the  defendant  as  afore- 
said, did  not  amount  to  evidence  of  a  contract  at  all ;  but  that  the 
effect  of  them  was,  merely  to  discharge  the  defendant  from  the  service 
of  the  plaintiff,  as  from  the  said  7th  of  January ;  and  that  it  appeared 
from  those  letters  that  the  said  sum  of  812.  5«.,  so  paid  by  the  plaintiff 
to  the  defendant  as  aforesaid,  was  nothing  more  than  a  gratuity  by  the 
former  to  the  defendant ; — secondly,  that,  assummg  the  letters  and  con- 
versation did  amount  to  evidence  of  a  contract,  they  did  not  show  any 
Bttch  contract  as  was  set  forth  in  any  of  the  counts  of  the  plaint  ;*— 
thirdly,  that,  even  assuming  that  they  did  show  any  such  contract  as 
was  set  forth  in  any  of  the  counts  of  the  plaint,  the  evidence  given  on 
1>ehalf  of  the  defendant  proved  a  band  fide  performance  of  such  con- 
tract on  his  part.  And  it  was  further  contended,  that,  at  all  events, 
the  plaintiff  had  failed  to  show  that  any  damage  had  arisen  from  the 
defendant's  alleged  breach  of  contract. 

The  judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
812.  Sf. 

The  defendant  thereupon,  on  the  22d  of  January,  1851,  gave  notice 
of  appeal,  stating  that  he  was  dissatisfied  with  the  determination  of  the 
judge  <<  on  several  points  of  law  submitted  to  him  on  such  trial  on  the 
defendant's  behalf,"  and  that  the  judge  had  improperly  *rejected  r^nAg 
evidence.  And  on  the  28d,  he,  jointly  with  a  surety,  entered  ^ 
into  a  bond  as  follows : — 

«  Enow  all  men  by  these  presents,  that  we,  Thomas  Daniels,  of,  &c., 
and  William  Weller,  of,  &c.,  are  jointly  and  severally  held  and  firmly 
bound  to  Frederick  Oharsley,  of,  &;c.,  in  the  penal  sum  of  2002.,  to  be 
paid  to  the  said  Frederick  Gharsley,  &c.,  sealed,  &c.  Whereas,  at  a 
county  court  held  at  Ghesham,  on  the  17th  of  January,  instant,  the 
said  Frederick  Gharsley  obtained  a  judgment  against  the  said  Thomas 
Daniels  for  payment  of  the  sum  of  812.  5«.,  for  damages  by  him  sus- 
tained, together  with  the  costs  of  suit,  amounting  to  the  sum  of  112. 
7«.  10(2.,  which  sums  the  said  Thomas  Daniels  was  ordered  to  pay  to 
the  clerk  of  the  said  court,  at  his  ofSce  in  Ghesham,  forthwith;  which 
said  judgment  still  remains  unsatisfied :  And  whereas  the  said  Thomas 
Daniels  has  given  notice  to  the  said  Frederick  Gharsley  of  his  inten- 
tion to  appeal  against  the  said  judgment,  pursuant  to  the  said  statute 
in  that  behalf:  Now,  the  condition  of  the  above  obligation  is  such,  that. 
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if  the  said  Thomas  Daniels  shall  duly  paj  the  costs  of  the  said  appeal, 
whatever  be  the  event  of  the  appeal,  and  the  amount  of  the  said  judg- 
ment, in  case  the  appeal  be  dismissed,  then  this  present  obligation  shidl 
be  void  and  of  none  effect ;  otherwise,  to  remain  in  full  force  and  virtue. 

"Thomas  Daniels. 
<(WiLLUM  Wblleb. 

«  Approved  of  by  me, 

<<  J.  D.  Fbancis,  clerk  of  the  county  court  of  Buckinghamshire,  at 
Cbesham." 

"  Signed,  sealed,  and  delivered  by  the  said  \ 
Thomas  Daniels  and  William  Weller,  in  the  V  James  Watson." 
presence  of  j 

*74.Q1       ^^  *^®  ^^^^  ^^  January,  1851,  the  above  notice  of  *appeal 
^  was  withdrawn,  and  another  one  substituted,  as  follows : — 

«<  In  the  county  court,  &;c. 

«I,  Thomas  Daniels,  the  above-named  defendant,  do  hereby  give  you 
notice,  that  I  am  dissatisfied  with  the  determination  in  point  of  law  of 
J.  H.  Eoe,  Esq.,  the  judge  of  the  said  county  court,  of,  &c.,  made  and 
given  by  him  on  the  trial  or  hearing  by  him  of  this  cause,  on  the  17th 
of  January  now  instant,  and  also  with  the  said  judge  on  the  said  trial ; 
and  that  I  intend  to  appeal  against  the  determination  of  the  said  J.  H. 
Eoe,  judge  of  the  said  county  court,  of,  &c.,  made  and  given  on  the 
trial  of  the  said  cause  as  aforesaid,  to  Her  Majesty's  Court  of  Common 
Pleas  at  Westminster,  on  the  grounds  that  I  am  dissatisfied  with  such 
determination  as  aforesaid,  and  also  with  the  improper  admission  and 
rejection  by  the  said  judge  on  such  trial,  of  evidence  then  tendered  on 
behalf  of  the  plaintiff  and  defendant  in  the  said  cause,  respectively. 
Dated,  &c.  (Signed)    <<  Thomas  Daniels." 

«  To  Mr.  P.  Charsley,  the  above-named  plaintiff." 

No  other  bond  than  that  above  mentioned  was  entered  into  by  or  on 
behalf  of  the  appellant. 

The  respondent  having  declined  to  concur  in  or  settle  the  case  sent 
to  him  by  the  appellant, — alleging  that  the  bond  having  been  ^ven 
with  reference  to  the  notice  of  appeal  of  the  22d  of  January,  and  not 
with  reference  to  that  of  the  24th,  which  contained  totally  different 
grounds  of  appeal,  the  defendant  must  be  taken  to  have  waived  or 
abandoned  his  right  to  appeal, — the  judge  of  the  county  court  settled 
and  signed  the  case,  and  it  was  transmitted  to  this  court  with  the  plain- 
tiff's protest  annexed  thereto. 

Upon  the  appeal  bemg  called  on, 
^neryi  Lu%h^  for  the  respondent,  objected  that  the  Requirements  of 
^  the  statute  had  not  been  so  complied  with  as  to  entitle  the  appel* 
lant  to  be  heard.  The  14th  section  of  the  18  &  14  Vict.  c.  61,  which 
gives  the  appeal,  enacts,  « that,  if  either  party  in  any  cause  of  the 
amount  to  which  jurisdiction  is  given  to  the  county  courts  by  that  act, 
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shall  be  diflBatisfied  with  the  determiDation  or  directian  of  the  Baid  court 
in  point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence, 
andi  party  may  appeal  from  the  same  to  any  of  the  superior  courts  of 
common  law  at  Westminster,  two  or  more  of  the  puiane  judges  whereof 
shall  sit,  out  of  term,(a)  as  a  court  of  appeal  for  that  purpose,  provided 
that  such  party  shall,  foUhin  ten' days  after  such  determination  or  direc- 
tianj  give  notice  of  stick  appeal  to  the  other  party ^  or  his  attorney,  and 
also  give  security,  to  be  approved  by  the  clerk  of  the  court,  for  the  costs 
of  the  appealj  whatever  be  the  event  of  the  appeal,  and  for  the  amount 
of  the  judgment,  if  he  be  the  defendant  and  the  appeal  be  dismissed : 
provided,  nevertheless,  that  such  security,  so  far  as  regards  the  amount 
of  the  judgment,  shall  not  be  required  in  any  case  where  the  judge  of 
the  county  court  shall  have  ordered  the  party  appealing  to  pay  the 
amount  of  such  judgment  into  the  hands  of  the  clerk  of  the  county 
court  in  which  such  action  shall  have  been  tried,  and  the  same  shall 
have  been  paid  accordingly ;  and  the  said  court  of  appeal  may  either 
order  a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judgment 
to  be  entered  for  either  party,  as  the  case  may  be,  and  may  make  such 
order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may 
think  proper ;  and  such  orders  shall  be  final."  The  appellant  here  has 
not  given  an  available  security  for  the  amount  of  the  judgment  and  the 
Gosts  of  the  appeal, — <<  the  said  appeal''  mentioned  in  the  condition  of 
the  bond,  being  the  ^appeal  of  which  notice  had  been  given  on  r^ei^r^ 
the  preceding  day.  That  notice  being  withdrawn,  the  appeal  ^ 
was  abandoned.  The  appeal,  notice  of  which  was  given  on  the  24th  of 
January,  was  upon  totally  different  grounds,  and  was  not  the  appeal  in 
respect  of  which  the  security  was  given.  [Mauls,  J. — It  might  be 
that  the  newly-inserted  ground  of  appeal  would  involve  so  expensive  .an 
inquiry  and  discussion,  that  the  party  who  consented  to  become  security 
under  the  former  notice,  would  have  withdrawn  from  the  responsibility, 
if  he  had  known  it.] 

Montagu  Chambers  (with  whom  was  RusseU)^  contrd.. — ^The  court  has 
no  power  to  entertain  this  objection.  At  the  time  this  notice  of 
appeal  was  given,  there  were  no  rules  requiring  the  notice  to  be 
in  any  particular  form.  The  statute  does  not  require  a  statement 
of  the  grottnds  of  appeal:  a  notice  in  the  general  form,  therefore, 
was  enough;  like  a  notice  of  appeal  from  the  sessions.  The  bond 
itself, — which  is  to  be  given  to  the  satisfaction  of  the  clerk  of  the 
court, — is  all  that  the  court  can  look  to.  The  abandonment  of  one 
notice,  and  the  substitution  of  another,  clearly  could  not  vitiate  the 
bond,  especially  as  the  new  notice  was  given  within  the  time  prescribed 
by  the  statute.  If  the  surety  has  been  misled  by  anything  that  has 
been  done,  or  involved  in  a  larger  amount  of  responsibility  than  he  con- 
templated, he  may  possibly  have  a  remedy  against  his  principal:  but 
there  is  nothing  to  affect  the  validity  of  the  bond. 

(a)  Altered  by  15  A  16  Viot  o.  54,  a«.  2,  8. 
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Maulb,  J.,  after  consulting  the  other  judge8,(a) — ^I  think  ire  maj 
hear  the  case. 

Ohamk&rn^  for  the  appellant. — The  facts  are  shortly  these: — ^In  1848, 
*1^9^  ^^^  clefendant  entered  the  service  of  the  plaintiff  as  hia  derk, 
^  and  that  relation  was  put  an  end  to  by  the  plaintiff's  letters  of 
the  24th  of  December,  1849,  and  7th  of  January,  1850.  There  is  no 
stipulation  in  either  of  those  letters  that  the  defendant  sboukl  not  serve 
a  new  master  in  Amersham :  but  the  plaintiff  seeks  to  extend  that  con- 
tract, by  praying  in  aid  a  subsequent  conversation  between  faimselt  and 
the  defendant.  There  is  not  a  word  in  the  correspondence  intimating 
that  the  defendant  contracted  not  to  render  his  services  to  any  other 
person  in  Amersham  and  its  neighbourhood.  The  utmost  extent  of  the 
contract  Was,  that  the  defendant  would  leave  Amersham,  and  go  to 
London  for  the  purpose  of  obtaining  another  engagement.  What  wia 
there  to  prevent  his  accepting  a  fresh  situation  in  Amersham  ?  In  the 
second  count,  as  it  is  called,  of  the  plaint,  the  construction  the  plaintiff 
seeks  to  put  upon  the  contract  is,  that  the  defendant  undertook  to  go 
to  London  and  to  remain  there  until  he  should  there  meet  with  another 
engagement, — than  which  nothing  could  be  more  absurd.  The  next 
complaint  is  that  the  defendant  did  not  give  his  services  to  the  phinr 
tiff  whilst  the  former  remained  in  Amersham  between  the  9th  of 
January  and  the  25th  of  March.  No  contract  to  do  this  can  fairly  be 
inferred  from  the  letters.  And  it  is  expressly  found  that  his  services 
were  never  aeked  for.  The  contract  was  in  fact  performed.  Tlie 
defendant  went  to  London.  Upon  the  invitation  of  Weller,  he  returned 
to  Amersham,  to  do  work  on  his  own  account,  not  to  serve  a  rival  attor- 
ney. He,  therefore,  literally  performed  his  engagement  with  the  ]daiBH 
1^.  There  was  no  pretence  for  saying  that  any  damage  whatever 
resulted  to  the  plaintiff  from  the  defendant's  conduct ;  for,  Weller  swore, 
that,  if  he  had  not  employed  the  defendant  to  transact  the  business  he 
did,  he  certainly  would  not  have  employed  the  plaintiff;  and  yet  the 
judge  decided  that  the  defendant  was  bound  to  return  the  ill*  5$. 
received  by  him  for  salary  between  the  9th  of  January  and  the  25th  of 
^H'^^q-i  March.  [Maulb,  J. — *And  as  liquidated  damages  too !]  Then, 
-^  as  to  the  rejection  of  evidence, — the  letter  of  Messrs.  Weller 
inviting  the  defendant  to  meet  them  at  Granford  Bridge,  was  an  impor- 
tant piece  of  evidence.  It  was  proved  to  have  been  sent,  and  to  have 
been  received  by  the  defendant,  and  lost  or  destroyed.  Secondary 
evidence  of  its  contents,  therefore,  should  have  been  received.  If  the 
case  rested  upon  that  ground  only,  the  appeal  must  be  allowed. 

I/ushy  for  the  respondent. — The  first  ground  urged  is  no  ground  of 
appeal :  whether  there  was  a  contract,  and  what  the  contract  was,  was 
entirely  a  question  for  the  judge.  No  doubt,  if  there  be  a  formal  con- 
tract in  writing,  and  the  judge  puts  an  incorrect  construction  upon  it, 
(a)  Cbbbswsll,  J.,  Wiluahs,  J.,  and  Talfovbd,  J, 
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ikftt  may  be  an  erroneous  decision  in  point  of  law.  Bat  that  is  not  this 
case.  The  contract  with  a  breach  of  which  the  plaintiff  charged  the 
defendant,  is  made  up  of  the  letters,  and  the  subsequent  conversations 
and  conduct  of  the  parties.  If  the  case  had  been  tried  in  a  superior 
court,  the  judge  could  not  have  taken  upon  himself  to  decide  it ;  but 
must  have  left  it  to  the  jury.  [Maulb,  J. — ^I^  will  not  be  denied,  that, 
if  there  was  any  evidence  of  the  contract  stated  in  the  plaint,  the  deci- 
sion is  not  the  subject  of  appeal.]  What  was  the  evidence  ?  The  de- 
fendant had  represented  to  the  plaintiff  that  he  was  desirous  to  go  to 
London  to  look  out  for  employment.  The  plaintiff,  in  reply,  assents  to 
his  doing  so,  and  agrees  to  pay  him  salary  up  to  the  25th  of  March, 
<«in  order  that  he  might  go  to  town  until  he  should  meet  with  another  . 
angagem^it,'' — ^at  the  same  time  intimating  that  he  should  have  expected 
to  have  his  services  if  he  remained  in  Amersham.  The  letters  alone  do 
net  amount  to  a  complete  contract :  but  it  is  made  complete  by  the 
conversation  of  the  following  day.  [Williams,  J. — How  long  was  the 
defendant  to  stay  in  London  ?]  He  was  to  *stay  away  from  r^i^r ^ 
Amersham,  or  render  his  services  there  to  the  plaintiff,  until  the  ^ 
25th  of  March.  [Maule,  J. — He  could  not  intrude  his  services :  he 
mnst  wait  till  he  is  asked.]  He  was  bound  to  tender  his  services,  if  he 
did  not  ehoose  to  abide  by  the  terms  upon  which  he  left.  The  whole 
was  evidence  of  a  contract.  [Willums,  J. — ^To  do  what  ?]  To  go  to 
London,  and  to  stay  away  from  Amersham ;  or,  if  he  returned,  to  re- 
tarn  to  the  plaintiff's  service.  [Maule,  J. — ^I  see  no  evidence  of  any 
BOfik  contract :  the  defendant  has  entered  into  no  engagement  not  to 
aorve  anybody  else  in  Amersham.]  Such  a  contract  may  reasonably 
he  inferred.  [Maule,  J. — ^We  cannot  infer  anything.  There  is  nothing 
either  in  the  letters  or  in  the  conversations  which  point  out  any  appre- 
hension on  the  part  of  the  plaintiff  that  his  clerk  was  going  to  be  his 
xival  in  Amersham.] 

Maule,  J. — ^We  need  not  trouble  you  on  the  other  points,  or  Mr. 
C^mberg  on  this  one.    The  appeal  must  be  allowed. 

Chamber$  asked  for  the  coats  of  the  appeal,  stating  that  it  was  the 
practice  in  the  Queen's  Bench  and  Exchequer  to  give  costs  where  the 
appeal  is  allowed. 

Luihj  contrst. — It  is  not  usual  in  any  case  to  give  costs,  where  the 
matter  arises  from  the  mistake  of  the  judge. 

Chamber$. — ^It  must  always  in  these  cases  be  the  mistake  of  the  judge 
that  gives  occasion  for  the  appeal. 

Maule,  J. — Considering  the  nature  of  the  action,  I  think  the  appel- 
lant ought  to  have  the  costs  of  the  appeal. 
« The  rest  of  the  court  concurring. 

Appeal  allowed,  with  costs.(a) 

(a)  It  is  now  mdentood  to  1m»  a  settled  rale,  in  all  the  oourts,  that  eosts  are  to  be  awarded  to 
Iha  eoeoesiftil  party. 
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Where  a  statate  oonfen  an  authority  to  do  a  jndieial  aet  in  a  certain  ease,  it  is  imperatite  on 
thoM  Bo  anthoriied  to  exeroiee  the  aotfaorit  j  when  the  case  arises,  and  its  ezerdse  is  dn^ 
applied  for  by  a  party  interested,  and  having  the  right  to  moke  the  application. 

The  word  "  may,"  in  the  13th  section  of  the  coanty  courts  extension  act,  13  A  14  Vict.  c.  61, — 
which  proTides,  that,  in  certun  eases,  the  court  or  a  Judge  at  ohambers  may  by  rule  or  oidsr 
direct  that  the  plaintiff  shall  recover  his  costs, — It  not  used  to  give  a  di$crttio»,  but  to  oonfer 
a  poioer  upon  the  court  and  judges :  and  the  exercise  of  such  power  depends,  not  upon  the 
discretion  of  the  court  or  judge,  but  upon  the  proof  of  the  particular  case  out  of  whieh  such 
power  arises. 

Where  a  man,  having  his  permanent  residence  at  one  place,  has  a  lodging,  for  a  temporary 
purpose  only,  at  another  place, — ^he  does  not  '*  dwell"  at  the  latter  place,  within  the  meaning 
of  the  128th  section  of  the  county  court  act,  9  A  10  Viet.  e.  95,  so  as  to  oust  the  jnrisdiotion 
of  the  superior  courts. 

Where  a  plaintiff  has  two  placet  of  ahode,  one  within,  the  other  beyond  twenty  miles  from  the 
defendant^— fMcere  whether  the  superior  courts  have  not  concurrent  jurisdiction  with  the  coanty 
eourt 

This  was  an  action  upon  a  promissory  note  for  92.  6».  6i.  (by  payee 
against  maker),  tried  as  an  undefended  cause  before  the  sheriff  of  Lon- 
don, on  the  23d  of  July  last,  when  a  Tordict  was  taken  for  the  plaintiff 
for  the  amount  of  the  note  and  interest. 

On  the  first  of  August,  the  plaintiff  took  out  a  summons  calling  upon 
the  defendant,  under  the  18th  section  of  the  county  court  extension 
act,  18  k  14  Vict.  c.  61,  to  show  cause  why  the  master  should  not  tax 
and  allow  to  the  plaintiff  his  costs  of  the  action,  on  the  ground  that  the 
plaintiff  and  defendant  dwelt  more  than  twenty  miles  from  each  other* 
The  application  was  founded  upon  the  affidayit  of  the  plaintiff  and  his 
attorney.  The  former,  who  described  himself  as  <<  of  Inyerness,  in  the 
kingdom  of  Scotland,  bu^at  present  stopping  at  19  B,  Golden  Square, 
in  the  county  of  Middlesex,  woollen-draper,"  deposed,  that,  at  the  time 
of  the  commencement  of  the  action,  he  dwelt  and  carried  on  his  business 
more  than  twenty  miles  from  the  places  where  the  defendant  dwelt  and 
carried  on  his  business ;  that  he,  the  plaintiff,  at  that  time  dwelt  and 
carried  on  his  business,  and  still  dwells  and  carries  on  his  business,  at 
^trnQ-i  luTerness,  *in  Scotland,  and  not  elsewhere,  and  that  the  defend- 
-^  ant  dwelt  in  the  county  of  Surrey,  and  carried  on  his  business 
in  the  county  of  Middlesex ;  that  he,  the  plaintiff,  usually  came  to 
London  every  summer,  for  the  purposes  of  his  business,  but  had  neyer 
had  any  permanent  dwelling  or  place  of  business-  there,  but  takes  lodg« 
ings  and  a  show-room  for  patterns  whilst  he  remains  in  London,  at 
such  part  of  the  town  as  he  may  deem  most  suitable ;  and  that  the 
debt  for  the  recovery  of  which  the  action  was  brought,  was,  for  goods, 
the  orders  for  a  portion  of  which  were  received  by  the  plaintiff  at 
Inverness,  and  the  whole  sent  to  the  defendant  from  that  place. 

Cause  was  shown  against  this  summons,  upon  afiBdavit  setting  forth 
the  superior  advantages,  in  point  of  economy  and  despatch,  of  pro- 
ceedings in  the  county  court;  and  stating,  that  the  plaintiff  dwelt 
and  carried  on  his  business  of  a  woollen-draper,  at  the  commencement, 

^lirvLNL.JJra; 
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and  during  the  progress,  and  at  the  conclusion  of  this  action,  at  No. 
19  B,  Golden  Square,  in  the  county  of  Middlesex;  that  the  plaintiff  so 
dwelt  and  carried  on  his  business  at  that  place  every  year,  and  had  con- 
tinued from  before  and  at  the  commencement,  and  during  the  progress, 
and  at  the  conclusion  of  this  action,  to  dwell  and  carry  on  his  said  business 
there ;  that  No.  19  B,  Golden  Square,  is  within  twenty  miles  of  the 
dwelling-place,  and  within  twenty  miles  of  the  place  of  business  of  the 
defendant,  that  is  to  say,  within  three  miles  of  the  dwelling-place,  and 
within  one  mile  of  the  place  of  business  of  the  defendant,  respectively, 
and  that  No.  19,  Golden  Square,  is  within  a  few  hundred  yards  of  the 
Westminster  County  Court  of  Middlesex. 

Pattbson,  J.,  before  whom  the  summons  was  heard,  dismissed  the 
application,  endorsing  thereon, — <<  Summons  dismissed.  I  think  there 
was  concurrent  jurisdiction,  but  no  sufficient  reason  given  why  plain- 
tiff sued  in  the  superior  court." 

*Badde}fy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r^rr;-!^ 
to  the  same  effect. — The  learned  judge,  in  deciding  as  he  did,  '- 
acted  upon  the  opinions  expressed  by  the  Courts  of  Exchequer  and 
Queen's  Bench,  in  Jones  v.  Harrison,  6  Exch.  828,t  2  L.  M.  &  P.  267, 
and  Latham  v.  Spedding,  20  Law  Journ.  N.  S.,  Q.  B.  802,  that  the 
13th  section  is  discretionary  only.  These  decisions,  however,  have  not 
been  received  with  satisfaction :  the  judges  of  this  court  have  been 
understood  to  hold  that  "may"  ought  to  be  construed  « shall."  [Wil- 
liams, J. — ^I  never  so  decided;  I  merely  intimated  an  opinion  to  that 
effect  to  my  Brother  Martin.]  It  is  not  matter  of  discretion :  if  there 
is  concurrent  jurisdiction,  the  judge  is  bound  to  allow  the  plaintiff  his 
costs.  The  2d  section  of  the  13  k  14  Vict.  c.  61,  enacts  that  that  act 
and  the  9  &  10  Vict.  c.  95,  and  12  k  13  Vict.  o.  101,  shall  be  read  and 
construed  as  one  act,  as  if  the  several  provisions  in  those  acts  contained, 
not  inconsistent  with  the  provisions  of  that  act,  were  repeated  and  re- 
enacted  therein.  It  is  necessary,  therefore,  to  refer  back  to  the  128th 
section  of  the  9  &  10  Vict.  c.  95,  which  enacted  « that  all  actions  and 
proceedings  which  before  the  passing  of  that  act  might  have  been 
brought  in  any  of  Her  Majesty's  superior  courts  of  record,  where  the 
plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where 
the  cause  of  action  did  not  arise  wholly  or  in  some  material  point  with- 
in the  jurisdiction  of  the  court  within  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action  brought,  or  where  any 
officer  of  the  county  court  shall  be  a  party,  except  in  respect  to  any 
claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the 
court,  or  the  proceeds  or  value  thereof,  may  be  brought  and  determined 
in  any  such  superior  court,  at  the  election  of  the  party  suing  or  pro- 
ceeding, as  if  that  act  had  not  been  passed."  Then  *comes  the  r^^irro 
18th  section  of  the  18  &  14  Vict.  c.  61,  which  enacts  that,  «if  ^ 
in  any  such  action  (in  the  superior  court),  whether  there  be  a  verdict  in 
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suoli  aetion  or  not,  tlie  pliuntiff  shall  make  it  appear  to  the  satiafactioa 
of  the  court  in  which  saoh  action  waa  lurought^  or  to  the  eatiefaction  of 
a  judge  at  chambers,  upon  summons,  that  the  said  action  was  broughl 
for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  superior 
court  by  the  128th  section  of  the  9  &  10  Yict.  c.  95,  or  for  which  no 
plaint  could  have  been  entered  in  any  snch  county  court,  or  that  the 
said  cause  was  removed  from  a  county  court  by  certiorariy  then  and  in 
any  of  such  cases  the  court  in  which  the  said  action  is  brought,  or  the 
said  judge  at  chambers,  may  thereupon,  by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs ;  and  thereupon  the  plaintiff  shall  have 
the  same  judgment  to  recover  his  costs  that  he  would  have  had  if  that 
act  had  not  been  passed."  Regard  being  had  to  the  2d  section,  it  is 
impossible,  giving  effect,  as  we  are  bound  if  possible  to  do,  to  every 
word  we  read,  to  hold  the  legislature  to  have  meant  to  give  the  plain^ 
tiff,  in  the  cases  specified,  the  election  to  avail  himself  of  either  juris- 
diction, and  then  to  mulct  him  of  costs  for  exercising  it.  The  plaintiff's 
right  to  costs  under  the  statute  of  Gloucester(a)  is  not  to  be  taken 
away  by  implication  and  inferenoe.  It  never  could  have  been  intended 
that  the  merits  of  the  cause  should  be  tried  over  again,  upon  aflSdavit. 
[Maulb,  J. — ^The  word  <<  may"  possibly  may  be  referred  to  the  ccmtin* 
gency  of  the  costs  being  asked  for.  The  judge  is  to  do  what  is  right.] 
A  rvie  nisi  having  been  granted, 

Luihj  on  a  subsequent  day,  showed  cause.—- It  is  not  obligatory,  but 
*7591  ^^^''^^^^^^7  ^^^  ^^  judge  to  allow  or  *to  refuse  costs  under 
^  this  statute.  The  11th  section  shows  the  paramount  intention 
of  the  framers  of  the  act  to  have  been,  that,  as  a  general  rule,  plaintiffs 
recovering  in  the  superior  courts  sums  not  ezceediog  202.  in  actions  of 
contract,  or  51.  in  actions  of  tort,  over  which  the  county  court  has  juris- 
diction, are  to  have  no  costs.  They  then  proceed  to  engraft  upon  that 
provision  certain  exceptions ;  the  12th  section  enabling  the  judge  to 
give  the  plaintiff  costs  by  certifying  on  the  back  of  the  record  that  it 
appeared  to  him  at  the  trial  that  the  cause  of  action  was  one  for  which 
a  plaint  could  not  have  been  entered  in  the  county  court,  or  that  it 
appeared  to  him  that  there  was  a  sufficient  reason  for  bringing  the 
action  in  the  superior  court;  and  the  13th  section  empowering  a  judge 
at  chambers  to  allow  the  plaintiff  costs,  upon  its  being  made  to  appear 
to  hia  satisfaction  that  there  was  a  sufficient  reason  for  suing  in  the 
superior  court.  In  Jones  v.  Harrison,  6  Exch.  828,t  2  L.  M.  &  P. 
257,  where  the  section  was  held  to  be  discretionary,  Pabkjs,  B.,  said : 
<(  The  rule  which  the  courts  have  constantly  acted  upon  of  late  yeara, 
in  construing  acts  of  parliament  or  other  instruments,  is,  to  take  the 
words  in  their  ordinary  grammatical  sense,  unless  such  a  construction 
would  be  obviously  repugnant  to  the  intention  of  the  framers  of  the 
instrument,  to  be  collected  from  its  terms,  or  would  lead  to  some  other 

(a)  6  Bdw.  1,  0. 1. 
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ineoiiTemeiice  or  absurdity.  Now,  tke  word  used  in  this  ease,  'may/ 
aecording  to  its  ordinary  constraetion,  is  permissiYe;  and,  althosgli 
Mr.  BovSTb  ingenious  argument  has  led  my  mind  to  donbt  a  little,  it 
has  not  rendered  it  dear  to  me  that  the  legislature  in  this  section  did 
not  use  the  word  in  its  ordinary  sense.  I  think  we  ought  to  abide  by 
that  rule  of  construction,  and,  in  doing  so,  I  cannot  see  any  satisfactory 
reason  why  the  word  <may'  here  should  not  be  so  read.  In  many 
cases  which  come  before  them,  the  court  or  judge  *might  think  it  r^iirgA 
right  to  exercise  their  discretion  by  disallowing  a  plaintiff  costs,  ^ 
and  I  am  not  sure  the  legislature  did  not  mean  them  to  have  the  power 
of  exercising  such  discretion.'*  This  case  was  acted  upon  in  Palmer  v. 
Richards,  6  Sxch.  885,t  where  it  was  held,  that,  where  a  judge  has 
exercised  his  discretion,  it  cannot  be  reyiewed  by  the  court.  [JiSBVis, 
C.  J. — ^I  haye  always  understood  the  general  practice  to  be,  that,  where 
a  matter  comes  before  a  judge  at  chambers  upon  affidayit,  his  decision 
thereon  is  subject  to  review.]  It  might  as  well  be  argued  that  the  judge 
ait  the  trial  is  bound  to  certify  under  the  12th  8ection.(a)  [Jbrvib,  G. 
J. — ^Is  he  not  bound  to  certify,  if  it  appears  to  him  that  the  cause  of 
action  was  one  for  which  a  plaint  could  not  have  been  entered  in  the 
county  court  7]  It  is  submitted  he  is  not.  Under  the  48  Elix.  o.  6,  s.  2, 
and  also  under  Lord  Dbnhan's  act,  8  &  4  Vict.  c.  24,  s.  2,  where  the 
judge  has  exercised  his  discretion  in  granting  c^jcertificate,  the  court  will 
not  afterwards  review  it.(i)  [Jbrvis,  C.  J. — That  is  a  different  thing : 
there,  the  judge  has  to  consider  whether  the  action  was  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages,  or  whether  the 
trespass  or  grievance  in  respect  of  which  the  action  was  brought  was  wil- 
ful and  malicious:  here,  under  s.  IS,  if  certain  things  are  proved  to  the 
^satisfaction  of  the  court,  or  of  a  judge  at  chambers,  the  rule  or  r«>Tg-f 
ofder  nrast  go.  Maulb,  J. — ^There  is  a  considerable  difference  '- 
in  the  wording  of  the  12th  and  18th  sections :  under  the  former,  the 
judge  at  the  trial,  when  called  upon  to  certify,  has  to  inquire  whether 
or  not  the  cause  of  action  was  one  for  which  a  plaint  could  have  been 
entered,  or  whether  there  was  a  sufficient  reason  for  bringing  the  action 
in  the  superior  court ;  but,  when  you  come  to  s.  18,  if  it  be  held  to  be 
discretionary  in  the  judge  to  make  the  order  or  not,  it  will  lead  to  end- 
less and  unsatisfactory  contests  upon  affidavit,  in  every  case,  before  the 

(a)  Th6 12Ui  seetion  •naets, "  tha^  if  the  pUiotiff  tbftUy  in  any  tueh  aetion  m  aforeaaid,  neoTer 
a  \tu  sum  than  the  nun  in  that  behalf  thereinbefore  (s.  11)  mentioned,  by  yerdiot,  and  the  Judge 
or  otiier  presiding  oiBeer  before  whom  rach  verdict  shall  be  obtained,  ihall  eertify  on  the  back 
of  the  reoord  thai  il  appeared  to  him  at  the  trial  that  the  eaaso  of  aetion  waa  one  for  whieh  a 
plaint  could  not  have  been  entered  in  any  tnoh  oounty  court  as  aforesaid,  or  that  it  appeared  to 
him  at  the  trial  that  there  was  a  sufficient  reason  for  bringing  the  said  action  in  the  court  in 
whieh  the  said  action  was  brought,  the  plaintiff  in  ench  ease  shall  haTO  the  same  Judgment  to 
rooorer  hia  eoata  that  he  would  hare  had  if  thia  act  had  not  been  paaaed." 

(6)  See  SbutUeworth  v.  Cocker,  1  M.  A  G.  829  (E.  C.  L.  R.  toL  39),  2  Scott,  N.  K,  47,  9 
Powl.  P.  C.  76,  Barker  v.  Hollier,  8  M.  A  TV.  513,t  Bury  v.  Dunn,  1  D.  A  L.  141,  Marriott  v. 
StMiky,  2  Soott»  K.  R.,  60, 1  M.  a  O.  868. 
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judge  or  the  coart ;  all  whioh  is  avoided  by  making  the  order  depend 
upon  whether  it  appears  that  the  action  was  brought  for  a  cause  in  which 
concurrent  jurisdiction  is  given  to  the  superior  courts  by  the  9  &  10 
Vict.  c.  95,  s.  128,  or  for  which  no  plaint  could  have  been  entered  in  a 
county  court,  or  that  the  cause  was  removed  by  certiorari, — such  plain 
and  definite  things,  that  no  great  doubt  or  difficulty  could  arise  as  to 
their  existence  or  non-existence.  Jebyis,  C.  J. — ^Where  the  defendant 
removes  the  cause  by  certiorariy  the  plaintiflf  is  bound  to  go  on  in  the 
superior  court.  Suppose  the  application  for  a  certiorari  is  resisted, 
according  to  your  argument,  a  single  judge  at  chambers  might  decide 
differently  from  the  judge  at  the  trial  or  the  court  in  banc,']  That  only 
goes  to  regulate  the  discretion  of  the  judge.  The  primary  intention  ik 
the  legislature  was,  to  deprive  parties  of  costs  where  they  proceed  in 
the  superior  courts  to  recover  demands  which  ought  to  have  been  sued 
for  before  the  inferior  tribunal.  The  right  to  costs  in  such  cases  is 
exceptional,  and  introduced  by  way  of  proviso :  it  manifestly  was  not 
intended  by  the  legislature  to  make  the  awarding  of  costs  in  the  cases 
specified  absolutely  imperative  upon  the  court  or  judge ;  and  certainly 
the  primdfade  and  natural  and  ordinary  meaning  of  the  word  <<  may," 
*7^91  ^^'  ^^  S^^^  ^  discretion.  It  was  distinctly  *so  held  in  Jones  v. 
^  Harrison ;  and  that  decision  was  followed  by  the  Queen's  Bench 
in  Latham  t;.  Spedding,  20  Law  Journ.,  N.  S.,  Q.  B.  802.  That  was 
an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house:  the  defendant  pleaded  not  guilty  and  <<not  possessed;"  and,  at 
the  trial,  the  plaintiff  obtained  a  verdict  for  40#.,  and  the  presiding 
judge  refused  to  certify  that  there  was  a  sufficient  reason  for  bringing 
the  action  in  the  superior  court.  Application  was  afterwards  made  to 
Pattbson,  J.,  at  chambers,  to  give  the  plaintiffs  their  costs,  under  the 
IS  &  14  Yict.  c.  61,  s.  18,  and  that  learned  judge,  conceiving  that  «not 
possessed"  put  in  issue  the  title  to  land,  and  ousted  the  jurisdiction  of 
the  county  court,  thought  the  section  obligatory  on  him,  and  accordingly 
made  the  order ;  but  the  court  afterwards  rescinded  it.  Lord  Gamp- 
bell  there  said :  « The  learned  judge  made  the  order  for  costs  to  the 
plaintiffs,  considering  that  the  13th  section  was  imperative  on  him  to  do 
so,  if  the  case  was  one  which  could  not  have  been  brought  before  the 
county  court,  and  treating  the  defendant's  plea  of  <  not  possessed'  as 
conclusive  upon  him  that  the  title  did  come  in  question,  and  therefore 
that  the  county  court  could  not  have  entertained  the  suit, — according 
to  Timothy  v.  Farmer,  7  C.  B.  814  (E.  C.  L.  R.  vol.  62).  At  the  time 
of  the  decision  of  that  case,  the  initiative  as  to  depriving  the  plaintiff 
of  costs,  lay  on  the  defendant,  by  the  9  &  10  Vict.  c.  95,  s.  129 ;  ^nd 
it  might  be  that  he,  having  pleaded  <  not  possessed,'  was  concluded  from 
asserting  that  the  title  did  not  come  in  question.  But,  by  the  last  act, 
the  onue  as  to  costs  for  the  plaintiffs  is  thrown  on  the  plaintifib ;  and 
we  think  it  clear  that  they  are  bound  to  show  that  they  could  not  sue 


11  COMMON  BENCH.    (2  J.  SCOTT.)  762 

in  the  county  courty  by  eBtftblishing  the  fact  that  the  title  did  really  and 
hand  fide  come  in  issue;  not  merely  that  the  defendant  had  so  pleaded 
that  it  possibly  might  have  come  in  issae.  The  '''words  of  the  r^^irf^q 
58th  section  of  the  9  &  10  Vict.  c.  95,  are,  that  the  conrt  shall  ^ 
not  have  cognisance  of  any  action  <  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments  $haU  be  in  queetion.'  We  hold  that  these 
words  mean,  shall  really  and  band  fide  be  in  question/'  [Jeryis,  C.  J. 
— ^That  is  not  a  decision  upon  the  point  which  is  now  before  us.] 

This  is  not  a  case  in  which  concurrent  jurisdiction  is  given  by  the 
128th  section  of  the  9  A;  10  Vict.  c.  95, — the  language  of  which  is, 
'^  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant, 
or  where  the  cause  of  action  did  not  arise  wholly  or  in  some  materiid 
point  within  the  jurisdiction  of  the  court  within  which  the  defendant 
dwells  or  carries  on  his  business  at  the  time  of  the  action  brought."  It 
is  clear  that  the  cause  of  action  arose  where  the  defendant  resided.  It 
appears  from  the  affidavits,  taken  together,  that,  although  the  plaintiff 
had  a  residence  at  Inverness,  he  also  had  a  residence  and  a  place  of  busi- 
ness at  No.  19  B,  Golden  Square ;  and  the  affidavits  show  that  he  was 
actually  domiciled  at  the  latter  place,  not  only  at  the  time  the  action  was 
commenced,  but  also  at  the  time  the  judgment  was  obtained. 

Barley ^  in  support  of  his  rule. — This  clearly  was  a  case  of  concur- 
rent jurisdiction.  The  defendant  has  not,  and  never  had,  9kperfnanent 
residence  within  twenty  miles  of  the  defendant's  residence ;  for,  that  is 
the  plain  meaning  of  the  statute.  [Mauls,  J. — He  has  a  residence 
proper  at  Inverness ;  and  he  also  dwells  and  carries  on  his  business,  from 
March  till  the  commencement  of  the  shooting  season,  in  Grolden  Square. 
A  man  may  have  a  house  in  London,  and  a  house  at  Richmond,  and 
each  may  properly  be  called  his  ^^  dwelling :"  but  I  doubt  whether  a  man 
who  takes  lodgings  at  a  watering-place  for  two  or  three  months,  can  be 
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said  to  have  a  residence  *or  to  dwell  there.]  In  Shells  t;.  Bait,  7 
C.  B.  116  (E.  C.  L.  B.  vol.  62),  it  was  held  that  one  who  resides 
in  Scotland,  and  carries  on  business  in  London  by  means  of  an  agent,  is 
not  bound  to  sue  in  the  city  small  debts  court,  for  a  debt  within  the 
scope  of  the  10  &  11  Vict.  c.  Izxi.  A  man's  residence  or  dwelling  is 
properly  speakmg  the  place  where  his  family  is  domiciled.  Thus,  in 
Nias  t;.  Davis,  4  C.  B.  444  (E.  C.  L.  B.  vol.  56),  a  prisoner  in  execution 
in  the.  common  gaol  of  Badnor, — but  having  a  permanent  lodging  in 
London,  where  his  wife  and  family  resided,  and  to  which  it  was  his  inten- 
tion to  return, — petitioned  the  court  of  bankruptcy  for  protection  from 
process,  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Yict.  c.  96 :  and  it  was 
held  that  he  had  a  sufficient  residence  within  the  London  district,  to 
entitle  him  to  present  his  petition  there.  [Maule,  J. — ^It  is  true  that 
the  plaintiff  dwells  at  Inverness,  which  is  more  than  twenty  miles  from 
the  defendant :  it  is  also  true  that  he  dwells  at  No.  19  B,  Golden  Square, 
which  is  less  than  twenty  miles  from  the  defendant.    Assunung  that  a 
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man  may  haye  a  dwellmg-honBe  in  two  places  at  tbe  same  time,  lie  mtif^ 
as  I  read  the  act,  have  the  rights  which  belcng  to  a  man  who  dwells  mora 
than  twenty  miles  off,  and  also  those  which  belong  to  a  man  who  dwcdls 
less  than  twenty  miles  off.  There  are  no  negatiye  words  in  the  act.] 
The  conrt  will  not  curtail  the  plaintiff's  rights  beyond  the  express  and 
positive  words  of  the  act.  A  party's  *^  dwelling"  has  always  been  held 
to  be,  the  place  where  he  and  his  family  permanently  reside.  Here,  the 
plaintiff's  permanent  residence  is  at  Inverness,  and  oonsequendy  he  had 
a  right  to  resort  to  the  superior  conrt. 

The  judge  having  dismissed  the  summons,  it  is  competent  to  the  plain- 
tiff to  come  to  the  court  to  review  his  decision :  Peterson  v.  Davis,  6  G. 
B.  285  (S.  G.  L.  B.  vol.  60).  [Jbrvis,  G.  J.— This  is  a  substantive 
*7f{f^l  application  to  have  the  costs:  you  must  *show  that  the  plaintiff 
^  is  entitled  to  them,  by  showing  that  he  dwells  more  than  twenty 
miles  from  the  defendant.]  Upon  that  point  the  decision  of  the  judge 
was  in  the  plaintiff's  favour. 

Upon  the  main  point,  however,  the  plaintiff  is  entitled  to  the  oriat 
prayed.  But  for  the  9  &  10  Vict.  c.  95,  s.  129,  and  18  k  14  Vict.  o. 
61,  s.  11,  the  plaintiff  would  clearly  have  been  entitled  to  costs  under 
the  statute  of  Gloucester ;  and  that  clear  right  can  only  be  taken  away 
by  the  express  enactment  of  a  statute,  or  necessary  intendment  Ibount- 
ing  to  express  enactment.  [Jbrvis,  G.  J. — The  11th  section  does 
expressly  take  away  costs  in  the  cases  therein  mentioned.  Must  you 
not  bring  yourself  within  the  exception  7]  The  128th  section  of  the 
9  &  10  Vict.  c.  95,  enacts  that  all  actions  and  proceedings  which  before 
the  passing  of  that  act  might  have  been  brought  in  any  of  her  Majesty's 
superior  courts  of  record,  where  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant,  or  where  the  cause  of  action  did  not  arise 
wholly  or  in  some  material  point  within  the  jurisdiction  of  the  court 
within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time 
of  the  action  brought,  &c.,  may  be  brought  and  determined  in  any  sudi 
superior  court,  at  the  election  of  the  party  suing  or  proceeding,  «a8 
if  that  act  had  not  been  passed."  Then  comes  the  11th  section  of  the 
13  k  14  Vict.  c.  61,  which  deprives  the  plaintiff  in  actions  of  certain 
descriptions  of  costs,  «  except  in  the  cases  hereinafter  provided."  Upon 
this  two  conditions  are  engrafted  by  ss.  12  and  IS :  the  former  provides 
that  the  plaintiff  shall  have  costs,  if  the  judge  who  presides  at  the  trial 
shall  certify  on  the  back  of  the  back  of  the  record  « that  it  appeared 
to  him  at  the  trial  that  the  cause  of  action  was  one  for  which  a  plaint 
could  not  have  been  entered  in  the  county  court,"  or  « that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient  reason  for  bringing  the 
♦7661  *^*^^^  ^^  *^®  superior  court :"  *and  the  latter  provides,  that,  if 
^  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court 
in  which  the  action  is  brought,  or  to  the  satisfaction  of  a  judge  at  cham- 
bers, <^that  the  action  was  brought  for  a  cause  in  which  concurrent 
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jorisdiciioii  is  given  to  the  superior  courts  by  the  9  &  10  Vict.  c.  95, 
s.  128,  or  for  which  no  plaint  oould  haye  been  entered  in  the  comity 
eoarty  or  that  the  cause  was  remored  from  the  county  court  by  eertith 
rari.'*  Two  things  are  expressly  mentioned  in  s.  12  as  those  which  the 
judge  at  nisi  prius  is  to  determine^  and  three  in  s.  13  as  matters  which 
are  to  be  determined  by  the  court  or  by  a  judge  at  chambers,  including 
one,  but  exduding  the  other  of  the  matters  which  may  be  the  subject 
of  inquiry  at  nisi  prius,  yis.,  whether  or  not  there  was  a  sufiScient  reason 
for  bringing  the  action  in  the  superior  court.  If  the  rule  Uxpressio 
uniui  ett  ezeltmo  alterius  holds,  this  omission  shows  that  it  was  the 
intention  of  the  legislature  to  exclude  that  matter  from  inquiry  before 
the  judge  at  chambers :  and  the  great  inoonyenience  of  ripping  up  the 
whole  facts  upon  affidavit  aflfords  a  cogent  reason  for  the  omission. 
There  is  nothing  to  militate  against  this  conclusion,  except  the  use  of 
the  word  « may,"^which  under  some  circumstances,  no  doubt,  is  per- 
missive, and  not  imperative.  But  there  is  no  such  inconvenience  or 
incongruity  in  holding  that  word  to  be  obligatory  here,  as  to  justify 
the  court  in  disregarding  the  otherwise  plain  and  evident  intention  of 
the  legislature.  [Jbrvis,  C.  J. — ^The  word  «<may"  is  merely  used  to 
confer  the  authority:  and  the  authority  muit  be  exercised,  if  the 
eircumstances  are  sudi  as  to  call  for  its  exercise.]  Authorities 
are  to  be  found  in  the  books  which  fully  warrant  this  construction. 
In  Rex  et  Begina  v.  Barlow,  2  Salk.  609,  upon  an  « indictment 
on  14  Car.  2,  c.  12,  against  churchwardens  and  overseers  for  not 
*making  a  rate  to  reimburse  the  constables,  exception  was  taken 
that  the  statute  only  puts  it  in  their  power  to  do  so,  by  the  word 
f»ay,  &c.,  but  does  not  require  the  doing  of  it  as  a  duty,  for  the  omis- 
aion  of  which  they  are  punishable.  Sed  non  aUoeatur;  for,  where  a 
statute  directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  public 
good,  the  word  tnay  is  the  same  as  the  word  shaU:  thus,  the  23  H.  6 
says  the  sheriff  may  take  bail ;  this  is  construed  ehailj  for,  he  is  com- 
pellable to  do  so."  So,  in  Alderman  Backweirs  case,  1  Yern.  162,  £q. 
Gas.  Abr.  62,  pL  1,  2,  2  Chan.  Gas.  143, 190,  where  it  is  hiid  down 
that  the  granting  a  commission  of  bankrupt  is  not  discretionary,  but 
dejure.  Lord  Keeper  North  declared,  <<that,  though  the  words  of  the 
act  of  parliament  (a)  were,  that  the  Chancellor  may  grant  a  commission 
of  bankrupt,  yet  the  word  <may'  was  in  effect  <must,'  and  it  had  been 
80  resolved  by  all  the  judges."  And  in  Yiner's  Abridgment,  Statutm 
(E.  6),  pi.  182,  it  is  said :  « It  is  a  rule  that  legee  paeterioree  abrogawt 
prioree;  but,  though  this  holds  in  thesij  yet  it  does  not  hold  in  hjfpo- 
theii^  if  the  last  act  be  not  contradictory  or  contrary  to  the  former ; 
but,  if  it  be  only  so  far  differing  or  disagreeing  that  by  any  other  con- 
struction they  may  both  stand  together,  it  is  otherwise :  and  so  in  Dyer, 

(a)  "  Shall  haT«  power  and  aaetorytie  by  rertaa  of  this  acta/'  34  A  35  H.  8,  c.  4, 8. 1.    "  BhiSL 
lukTe  foil  power  and  anthority  bj  commission  under  the  great  seal,"  13  Ells.  e.  7,  a.  2. 
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343, 18  Eliz.,  and  11  Bep.  68  b,  Trudgin's  case,  21  Eliz.,  cited  th^e 
in  Foster's  case,  that,  where  tenant  in  tail  by  the  statute  of  W.  2(a) 
shall  not  forfeit  the  lands,  and  afterwards  16  B.  2(6)  enacts  that  a  maa 
attainted  of  prcsmunire  shall  forfeit  lands,  this  shall  not  be  extended 
but  only  to  lands  in  fee  and  for  life,  and  not  to  lands  in  tail,  and  yet 
all  are  within  the  words ;  and  there  in  Foster's  case,  the  statute  of  28 
*76R1  ^''^^*(^)  S^^^  *^^^*  ^  month,  to  be  divided  between  the  King,  the 
^  poor,  and  the  informer,  and  afterwards  the  statute  of  28  Eli8.(cl) 
gives  seisin  to  the  King,  and  85  EliE.(e)  gives  liberty  to  the  King  to 
pursue  by  bill,  plaint,  or  information,  yet  this  does  not  take  away  the 
third  part  from  the  informer :"  Per  JONSS,  J.,  Standen  v.  The  Univer- 
sity of  Oxford,  Sir  W.  Jones,  22. 

Jbryis,  C.  J. — The  court  entertain  some  doubt  whether  there  is  suf- 
ficient evidence  upon  the  affidavits  th^t  the  plaintiff  dwelt  at  No.  19  B, 
Golden  Square,  at  the  time  of  the  commencement  of  the  action,  and 
also  whether,  if  he  likewise  dwelt  at  Inverness,  the  case  would  fall 
within  the  9  &  10  Yict.  c.  95,  s.  128,  and  therefore  desire  time  to  con- 
sider. As  to  the  other  point,  we  see  very  cogent  reasons  for  differing 
from  the  construction  put  by  the  Court  of  Exchequer  upon  the  ISth 
section  of  the  18  k  14  Vict.  c.  61,  in  the  case  of  Jones  v.  Harrison,  6 
Exch.  328,t  2  L.  M.  &  P.  257.  It  is  important,  therefore,  that  we 
should  not  come  to  a  hasty  conclusion,  and  equally  so  that  the  matter 
should  not  remain  undisposed  of  during  the  long  vacation.  We  will, 
therefore,  appoint  a  day  after  term  for  giving  our  judgment  herein. 

Our.  adv.  vutt. 
Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court.(^) 
The  first  question  in  this  case,  is,  whether  this  court  has  a  concurrent 
jurisdiction  with  the  county  court,  under  the  128th  section  of  the  sta- 
tute 9  &  10  Vict.  c.  95 :  and  we  are  of  opinion  that  it  has. 
*7691      *^^^  defendant  contends,  that,  at  the  time  of  the  action 
^  brought,  the  plaintiff  dwelt  in  two  places, — ^in  Scotland,  and  in 
Golden  Square ;  and,  perhaps,  even  if  this  had  been  the  case,  this  court 
would  have  had  concurrent  jurisdiction,  because  it  could  not  in  that 
ciue  have  been  suggested  on  the  roll  that  the  plaintiff  did  not  dwell 
more  than  twenty  miles  from  the  defendant.    But  it  is  unnecessary  to 
decide  that  question,  because  we  are  of  opinion,  that,  under  the  circum- 
stances, the  plaintiff  did  not  dwell  in  Golden  Square.    Each  case  must 
depend  upon  its  particular  circumstances:  but,  where  a  party  has  a 
permanent  place  of  dwelling,  we  do  not  think  that  he  «  dwells,"  in  the 

(a)  w.  2,  0.  4. 
{h)  16  R.  2,  o.  6. 
(c)  23  Elix.  0.  1,  88.  b,  11. 
{d)  28  A  29  Eliz.  o.  6. 
(e)  85  Elis.  o.  1,  8.  10. 

{g)  Th«  Jadges  preaent  at  the  argument,  were  Jjibtii,  0.  J.,  MauUi  J.,  Williaxs,  J.,  and 
Talfoubd,  J. 
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seDse  of  that  word  as  used  in  the  statute,  at  a  place  where  he  has 
lodgings  for  a  temporary  purpose  only. 

The  second  question  depends  upon  the  true  construction  of  the  statute 
13  k  14  Yict*  0.  61,  s.  18,  and  is  of  much  importance,  not  only  on 
account  of  its  general  bearing  upon  the  practice  of  the  court,  but  be- 
cause we  are  unfortunately  unable,  after  much  consideration,  to  concur 
with  the  Court  of  Exchequer  in  the  view  which  they  have  taken  of  that 
section. 

We  are  not  disposed  to  depart  from  the  rule  of  construction  of  st»* 
tutes,  so  frequently  referred  to  by  my  Brother  Parke.  We  consider 
ourselYcs  bound  to  adhere  to  the  ordinary  meaning  of  the  words  used, 
and  to  their  grammatical  construction,  unless  that  is  at  variance  with 
the  intention  of  the  legislature,  to  be  collected  from  the  statute  itself, 
or  leads  to  some  manifest  absurdity  or  repugnance.  The  real  point 
turns  upon  the  meaning  of  the  word  <<may."  Does  it  necessarily  give 
the  courts  and  the  judges  a  discretion  in  the  three  cases  mentioned  in 
the  13th  section  ?  or,  was  it  used, — ^and,  as  we  think,  aptly  and. properly 
used, — ^to  confer  upon  them  an  authority  in  the  cases  mentioned  ?  or  is 
it  doubtful  in  which  of  these  two  senses  it  was  used  by  the  legislature  ? 
If  "^the  second  is  the  true  meaning,  we  adhere  to  the  ordinary  r^cirir/v 
meaning  of  the  words  used,  and  to  their  grammatical  construction,  '- 
by  holding  that  the  courts  and  judges  have  no  discretion  when  either 
of  the  three  cases  exists  upon  which  the  authority  arises.  If  it  is 
doubtful  in  which  sense  the  word  was  used,  we  must  consider  whether 
it  would  not  lead  to  manifest  absurdity  and  repugnance  to  hold  that 
the  word  <<may"  conferred  upon  the  courts  and  the  judges  a  discretion 
in  all  the  cases  mentioned  in  that  section. 

Before  the  passing  of  the  county  courts  act,  9  &  10  Vict.  c.  95,  the 
plaintiff  would  have  had  his  costs  by  the  statute  of  Gloucester  (6  Edw* 
1,  c.  1) ;  and  since  that  act  he  would  haye  had  his  costs  because  the 
defendant  could  not  have  suggested  that  the  plaintiff  did  not  dwell  more 
than  twenty  miles  from  the  defendant  at  the  time  of  the  action  brought. 
In  this  state  of  the  law,  the  statute  13  &  14  Vict.  c.  61,  was  passed, 
the  11th,  12th,  and  13th  sections  of  which  refer  to  costs. 

The  principal  object  of  the  11th  section  seems  to  have  been  to  get 
rid  of  the  very  expensive  and  dilatory  proceeding  by  suggestion  neces- 
sary under  the  former  act.  In  substance,  for  the  purposes  of  this  case, 
it  enacts,  that,  if  in  any  action  of  debt  commenced  in  the  superior 
courts,  the  plaintiff  shall  recover  a  sum  not  exceeding  202.,  he  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the 
cases  thereinafter  provided :  and  no  suggestion  shall  be  necessary  to 
deprive  the  plaintiff  of  costs.  The  cases  thereinafter  provided  are  to 
be  found  in  the  12th  and  13th  sections,  and  are  of  two  kinds, — ^those 
which  may  appear  at  the  trial  before  the  judge  or  other  presiding  officer, 
— ^and  those  which  may  be  established  by  affidavit  before  the  court  or  a 
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judge  at  chambers,  whether  there  be  a  verdict  in  the  action  or  not* 
-Of  the  former,  two  cases  are  provided  for  by  the  12th  section, — the 
one,  where  it  appears  to  the  judge  or  presiding  officer  at  the  trial  that 
*7711  ^^^  <^A^se  of  action  was  one  *for  which  no  plaint  could  have  been 
^  entered  in  a  county  court, — ^the  other,  where  it  appears  to  the 
judge  or  presiding  officer  at  the  trial  that  there  was  a  sufficient  reason 
for  bringing  the  action  in  the  superior  court :  and,  in  either  of  these 
cases,  if  the  judge  or  presiding  officer  certifies  to  that  effect  upon  the 
back  of  the  record,  the  plaintiff  is  to  have  his  costs.  Of  the  latter, 
three  cases,  and  three  only,  are  provided  for  in  the  13th  section, — ^where 
there  is  concurrent  jurisdiction, — where  no  plaint  could  have  been 
entered  in  the  county  court, — and  where  the  cause  has  been  removed 
from  the  county  court  by  certiorari:  and,  if  either  of  these  cases  appears 
to  the  satisfaction  of  the  court  or  a  judge  at  chambers,  such  court  or 
judge  may  thereupon  direct  that  the  plaintiff  shall  recover  his  costs. 

Is  there  to  be  added  to  these  three  cases  expressly  mentioned  in  the 
section,  a  fourth  inquiry,  independent  of,  and  possibly  unconnected  with, 
the  specific  question  before  the  court  or  judge,  viz.,  an  inquiry  into  the 
general  conduct  of  the  parties,  for  the  purpose  of  ascertaining  whether 
the  plaintiff  is  in  justice  entitled  to  his  costs  ?  No  power  to  institute 
such  an  inquiry  is  expressly  given  by  the  18th  section ;  whereas,  the 
12th  section  gives  the  judge  or  presiding  officer  a  discretion,  and  enables 
him  to  certify  that  there  was  a  sufficient  reason  for  bringing  the  action 
in  the  superior  court. 

The  omission  from  the  13th  section,  of  an  authority  expressly  given 
by  the  12th  section,  would  seem  to  show  that  it  was  not  intended  to 
confer  upon  the  court  or  a  judge  at  chambers  a  discretion  to  inquire 
whether  there  was  sufficient  reason  for  bringing  the  action  in  a  superior 
court  or  not. 

Again,  it  could  not  be  intended  that  a  judge  at  chambers  should  have 
a  discretion  whether  the  plaintiff  should  have  his  costs,  in  a  case  where 
no  plaint  could  have  been  entered  in  the  county  court,  and  that  a  judge  at 
*7721  ^^^  V^^^^  *s)iould  have  no  discretion  in  the  same  case ;  and  yet, 
-^  in  the  12th  section,  in  addition  to  the  discretion  vested  thereby 
in  the  judge  or  presiding  officer,  express  reference  is  made  to  the  case 
where  no  plaint  could  have  been  entered  in  the  county  court, — which 
would  have  been  unnecessary  if  in  that  case  also  he  had  a  discretion, 
for,  then,  the  last  member  of  the  sentence,  giving  a  general  discretion, 
would  have  included  all  cases. 

To  take  the  instance  common  to  the  12th  and  13th  sections, — ^the 
11th  section  may  be  read  thus : — If,  in  any  action  of  debt,  the  plaintiff 
shall  recover  in  a  superior  court  a  sum  not  exceeding  202.,  he  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the  case 
where  no  plaint  could  have  been  entered  for  the  cause  of  action  in  the 
county  court ;  in  which  case,  if  it  appears  to  a  judge  at  nisi  prius,  he 
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shall  certify  the  same  tipcm  the  back  of  the  record,  or,  if  it  appears  to 
the  satisfaction  of  a  judge  at  chambers,  he  "may," — ^that  is,  he  has 
authority  to, — direct  that  the  plaintiff  shall  have  his  costs.  Critically 
speaking,  the  word  ^^  may"  is  correctly  used  to  describe  the  sort  of 
authority  which  a  judge  has  in  such  cases.  He  is  not  bound  to  act 
against  the  plaintiff's  wish ;  but,  the  fact  being  established  which  gives 
the  authority,  he  may,  at  the  plaintiff's  request,  make  the  order;  and 
thus  the  costs  are  awarded  to  the  plaintiff,  and  with  his  assent. 

The  general  authorities  on  the  subject  appear  fully  to  warrant  the 
construction  which  we  have  thought  ourselves  called  upon  to  put  on  the 
statute.  An  early  case  was  cited  by  Mr.  Badeletfj — Alderman  Back- 
well's  case.  One  of  the  questions  there  raised  before  Lord  Keeper 
North,  was,  whether  a  commission  of  bankrupt  could  be  denied  by  the 
XiOrd  Chancellor,  or  whether  it  was  de  jure :  and  the  Lord  Keeper 
8aid:(a)  "I  hold  that  the  commission  is  de  jure,  and  the  statute  which 
saith  that  the  Chancellor  mat/  grant,  &c.,  is  as  if  it  had  been  <  shall 
♦grant,'  or  'ought  to  grant,'  but  he  cannot  grant  ez  officio,  but  r^ir-rq 
on  request  of  persons  interested."  And  he  added(()  that  it  had  *- 
been  so  resolved  by  all  the  judges.  This  case  has  been  followed  by 
others, — ^the  last  of  them  being,  The  Queen  v.  The  Tithe  Commissioners 
for  England  and  Wales,  In  the  Matter  of  Great  Hale  Tithes,  14  Q.  B. 
459  (E.  0.  L.  R.  vol.  68),(<?) — ^which,  we  think,  support  the  rule,  that, 
when  a  statute  confers  an  authority  to  do  a  judicial  act  in  a  certain 
case,  it  is  imperative  on  those  so  authorized,  to  exercise  the  authority 
when  the  case  arises,  and  its  exercise  is  duly  applied  for  by  a  party 
interested,  and  having  the  right  to  make  the  application. 

For  these  reasons,  we  are  of  opinion,  that  the  word  "may"  is  not 
used  to  give  a  discretion,  but  to  confer  a  power  upon  the  court  and 
judges ;  and  that  the  exercise  of  such  power  depends,  not  upon  the  dis- 
cretion of  the  court  or  judge,  but  upon  the  proof  of  tHe  particular  case 
out  of  which  such  power  arises. 

But,  if  it  be  doubtful  in  which  sense  the  word  <<  may"  is  used,  we 
should  be  justified,  by  the  rule  of  construction  to  which  we  have  re- 
ferred, in  considering  whether  absurdity  or  repugnance  would  not  follow 
from  holding  that  a  discretion  was  given,  and  might  accordingly  modify 
the  word  so  as  to  avoid  that  consequence.  In  our,  opinion,  absurdity 
and  repugnance  would  follow  from  such  a  construction.  If  the  11th 
section  was  intended  to  avoid  the  expense  of  a  suggestion,  that  object 

(a)  2  Chan.  Caa.  191. 

(6)  1  Vera.  153, 1  Eq.  Caa.  Abr.  52. 

(«)  "  Upon  tho  eonttnictioii  of  tbe  7ih  leetion  of  the  6  A  6  Viet  e.  64,  we  are  of  opinion,  that^ 
ta  the  eoMt  to  uhiek  it  appliet,  the  tithe  eommissionen  are  bound  to  act  ander  it,  and  mnat  eon- 
firm  according  to  its  provisions.  The  words  undoubtedly  are  only  empowering ;  but  it  has  been 
■o  often  decided  as  to  have  become  an  axiom,  that,  in  public  Btatntee,  words  only  directory, 
permisiory,  or  enabling,  may  hare  a  eompnlsory  force  where  the  thing  to  be  done  is  for  the 
public  benefit  or  in  advancement  of  public  justice."  Per  CoLERiDax,  J.,  giving  the  judgment  of 
the  court 
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*77<11  ^^^^  ^^  effectually  defeated  by  giving  the  judges  a  discretion 
^  under  the  18th  section :  not  only  must  every  cause  be  re-tried 
upon  affidavits,  but  the  whole  conduct  of  the  parties,  and  perhaps  of  the 
witnesses,  must  be  examined,  for  the  purpose  of  enabling  the  judge  to 
say  whether  or  not  the  plaintiff  should  have  his  costs.  A  judge  at  nisi 
prius,  in  the  exercise  of  the  discretion  expressly  given  to  him  by  the 
12th  section,  must  be  governed  by  evidence  applicable  to  the  issues 
joined  between  the  parties ;  but  a  judge  at  chambers  will  be  subject  to 
no  such  limitation,  and  may  be  led  into  any  inquiry  which  the  parties 
may  think  fit  to  institute,  without  the  means  of  enforcing  the  production 
of  evidence. 

This  further  consequence  would  follow  from  holding  that  the  word 
«<  may"  confers  a  discretion.  Wherever  the  plaintiff  has  a  cause  of 
action  for  which  he  cannot  sue  in  the  county  court,  and  in  respect  of 
which  he  has  not  sustained  the  damage  necessary  to  give  costs,  his 
right  to  costs  may  depend,  not  upon  his  success  in  the  action,  but  upon 
the  discretion  of  a  judge,  to  be  exercised  at  chambers,  and,  as  it  is 
said,  without  control,  and  without  the  means  of  compelling  adverse 
witnesses  to  depose  to  facts  which  may  be  only  within  their  own  know- 
ledge. 

If  it  were  doubtful  whether  the  word  <<may"  was  used  to  give  a  dis* 
oretion,  or  to  confer  an  authority,  we  should  not  hesitate  to  adopt  the 
latter  meaning,  to  avoid  the  consequences  which  we  have  pointed  out. 

We  are  aware  that  this  decision  conflicts  with  two  cases  which  have 
been  decided  by  the  Court  of  Exchequer,  and  to  which  reference  has 
been  made.  We  regret  that  we  are  compelled,  after  full  consideration, 
to  arrive  at  this  conclusion. 

The  case  of  Latham  v.  Spedding,  in  the  Queen's  Bench,  does  not 

touch  the  question ;  for,  that  was  decided,  not  upon  the  words  of  the 

^7751  ^^^^^^^>  ^^^  ^P^^  ^^®  '^'ground  that  the  plea  of  »  not  possessed" 

-*  did  not,  as  was  erroneously  supposed,  put  in  issue  the  question 

of  title  only.  Rule  absolute.(«) 

(a)  See  the  15  A  16  Vict  o.  64,  s.  4,  which  repeals  s.  13  of  the  13  &  14  Vict  o.  61,  and  tub- 
•titatet  a  new  prorision  in  lien  thereof. 

It  is  a  general  role,  in  the  ooDstmction  of  Minor  v.  Mechanics'  Banic  of  Alezandriay  1 
statates,  that  "maj"  meatas  ''must"  where  the  Peters,  64;  Ex  parte  Simonton,  9  Porter,  Z90; 
legidatore  nteftn  to  lapote  a  poaitire  duty:    Schvyler  Co.  «.  Mercer  Co.,  4  Oilman,  20. 
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THE  EAST  ANGLIAN' RAILWAYS  COMPANY  v.  THE  EAST 
ERN  COUNTIES  RAILWAY  COMPANY.    Dee.  5. 

A  rallwmy  eompftay  inoorpontod  by  aet  of  parlUment,  ouinot,  eren  with  the  aaaent  of  all  its 
ihareholden,  legally  enter  into  a  eontraot  InToWing  the  appUoation  of  any  portion  of  ita  funds 
to  purposes  foreign  from  those  for  which  it  is  incorporated. 

fha  dtfiandanU  were  inooiporated  by  an  act  of  parliament^  the  let  seetioii  of  which  enacted  that 
oertain  persons  should  be  onited  into  a  company  for  making  and  maintaining  a  certain  railway 
and  other  works  by  the  act  anthorized,  according  to  the  proTisions  and  regulations  therein- 
after mentioned,  and  for  tkat  purpose  shoold  be  one  body  corporate  by  the  name  and  style  of 
"The  Eaatem  Oonnties  Railway  Company/'  and  shoold  hare  perpetoal  snccession,  and  a  oo»» 
mon  seal.  The  8d  section  empowered  the  company  to  raise  a  sum  of  money  "  for  making 
and  maintaining  the  said  railway,  and  other  works  anthorited  by  the  act"  The  5th  section 
directed  that  the  money  so  raised  should  be  expended  in  and  towards  making  and  maintaining 
the  said  railway  and  other  works,  and  in  otherwise  carrying  the  aot  into  execntton.  And  by 
snbseqnent  sections  it  was  provided  that  the  profits,  after  defraying  the  expenses  of  makings 
maintaining^  and  working  the  rulway,  were  to  be  accounted  for  and  divided  amongst  the 
proprietors  of  the  undertakiag  :^ 

HeU,  that  it  was  not  competent  to  the  directors  to  enter  into  a  eontraot  with  another  nulway  com- 
pany, to  take  a  lease  of  their  line,  and  to  pay  the  costs  incurred  by  them  in  the  soliciting  and 
promoting  of  bills  in  parliament  for  the  extension  and  improvement  of  such  other  line  of  rail- 
way,-—even  though  suoh  extension  and  improvement  would  benefit  their  own  oompaay ;  and  that 
Buoh  contract,  if  entered  into,  was  illegal  and  void,  and  could  not  be  enforced  in  a  court  of  law. 

CovsNANT.  The  declaration  stated,  that  theretofore,  and  before  the 
making  of  the  indenture  thereinafter  mentioned,  and  before  the  com* 
mencement  of  the  snit,  a  certain  bill  for  the  construction  of  certun 
extensions,  branches,  and  other  works  therein  mentioned  to  be  thereby 
authorized  to  be  constructed,  to  wit,  a  bill  intituled  <<  A  bill  to  enable 
The  Lynn  and  Ely  BaUway  Company  to  extend  their  railway  to  Bury 
St.  Edmunds,"  had  been  and  was  prepared  by  and  on  behalf  of  The 
Lynn  and  Ely  Bailway  Company,  and  had  been  and  was  introduced,  by, 
and  upon  the  petition  of,  the  said  last-mentioned  company,  into  parlia- 
m«it,  and  into  the  House  '^of  Commons,  and  at  the  time  of  the  r^t^^g 
making  of  the  said  indenture  was  pending  in  parliament  and  in  ^ 
the  said  House  of  Commons,  and  the  said  Lynn  and  Ely  Bailway  Com- 
pany were  the  promoters  thereof:  That  theretofore,  and  before  the 
making  of  the  said  indenture,  and  before  the  commencement  of  the 
suit,  a  certain  other  bill  for  the  construction  of  certain  extensions, 
branches,  and  other  works  therein  mentioned  to  be  thereby  authorised 
to  be  constructed,  to  wit,  a  bill  intituled  «  A  bill  to  enable  The  Lynn 
and  Ely  Bailway  Company  to  extend  their  railway  to  Spalding  and 
Holbeach,"  had  been  and  was  prepared  by  and  on  behalf  of  the  said 
Lynn  and  Ely  Bailway  Company,  and  had  been  and  was  introduced,  by, 
and  upon  the  petition  of,  the  said  last-mentioned  company,  into  parlia- 
ment and  into  the  House  of  Commons,  and,  at  the  time  of  the  making 
of  the  said  indenture,  was  pending  in  parliament  and  in  the  said 
House  of  Commons,  and  the  said  Lynn  and  Ely  Bailway  Company 
were  the  promoters  thereof:  That  theretofore,  and  before  the  making 
of  the  said  indenture,  and  before  the  commencement  of  the  suit,  a 
certain  other  bill  for  the  construction  of  certain  extensions,  branches, 


776    E.  A.  RAILWAYS  CO.  v.  B.  C.  RAILWAY  CO.    M.  V.  1851. 

and  other  works  therein  mentioned  to  be  thereby  authorized  to  be 
constructed,  to  wit,  a  bill  intituled  <<A  bill  for  making  deviation  in 
the  line  of  The  Lynn  and  Ely  Railway  Company,  and  for  forming 
docks  within  the  borough  of  King's  Lynn/'  had  been  and  was  pre* 
pared  by  and  on  behalf  of  the  said  Lynn  and  Ely  Railway  Company, 
and  had  been  and  was  introduced,  by,  and  upon  the  petition  o^ 
the  said  last-mentioned  company,  into  parliament  and  into  the  House 
of  Commons,  and,  at  the  time  of  the  making  of  the  said  indenture, 
was  pending  in  parliament  and  in  the  said  House  of  Commons,  and 
the  said  Lynn  and  Ely  Railway  Company  were  the  promoters  thereof: 
That  theretofore,  and  before  the  making  of  the  said  indenture,  and 
before  the  commencement  of  the  suit,  a  certain  other  bill  for  the 
*7771  ^^o^B^^u^^^o^  of  certain  extensions,  branches,  and  other  works 
therein  mentioned,  and  thereby  authorized  to  be  constructed,  to 
wit,  a  bill  intituled  "  A  bill  to  enable  The  Lynn  and  Ely  Railway  Com- 
pany to  make  a  navigation  from  Lynn  to  Wormegay,  all  in  the  county 
of  Norfolk,"  had  been  and  was  prepared  by  and  on  behalf  of  the  said 
Lynn  and  Ely  Railway  Company,  and  had  been  and  was  introduced, 
by,  and  upon  the  petition  of,  the  said  last-mentioned  company,  into  par- 
liament and  into  the  House  of  Commons,  and,  at  the  time  of  the  making 
of  the  said  indenture,  was  pending  in  parliament  and  in  the  said  House 
of  Commons,  and  the  said  Lynn  and  Ely  Railway  Company  were  the 
promoters  thereof:  That  afterwards,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  26th  of  February,  1847,  by  a  certain  indenture 
then  made  between  the  said  Lynn  and  Ely  Railway  Company,  The  Ely 
and  Huntingdon  Railway  Company,  and  The  Lynn  and  Dereham  RaO- 
way  Company,  of  the  one  part,  and  the  said  Eastern  Counties  Railway 
Company,  of  the  other  part, — one  part  of  which  said  indenture,  sealed 
with  the  common  seal  of  the  said  last-mentioned  company,  the  plaintifi 
brought  into  court,  &c., — after  reciting,  that  the  said  Lynn  and  Ely, 
Ely  and  Huntingdon,  and  Lynn  and  Dereham  railway  companies  had 
agreed  to  amalgamate  and  form  one  company,  under  the  name  or  style 
of  "  The  East  Anglian  Railways  Company,"  and  that  a  bill  was  then 
pending  in  parliament  to  give  effect  to  such  agreement ;  and  also  that 
the  said  Lynn  and  Ely,  Ely  and  Huntingdon,  and  Lynn  and  Dereham 
railway  companies  had  agreed  with  the  said  Eastern  Counties  Railway 
Company  to  grant  to  the  said  Eastern  Counties  Railway  Company  a 
lease  of  their  several  railways,  branch  railways,  and  works,  for  the  term 
and  in  manner  thereinafter  mentioned, — each  of  them  the  said  Lynn  and 
Ely,  Ely  and  Huntingdon,  and  Lynn  and  Dereham  railway  companiee^ 
♦7781  ^^^  themselves  respectively,  and  for  their  *respective  successors 
-^  and  assigns,  and  so  far  as  the  several  covenants,  clauses,  and 
agreements  thereinafter  contained  were  or  ought  to  be  observed  and 
performed  by  and  on  behalf  of  the  said  last-mentioned  companies  respect- 
ively, and  their  successors  and  assigns,  did  covenant  and  agree  with  the 
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said  Eastern  Counties  Railway  Company,  their  soccessors  and  assigns ; 
and  the  said  Eastern  ConntieB  Railway  Company,  for  themselves,  their 
successors  and  assigns,  and  so  far  as  the  several  covenants,  clauses,  and 
agreements  thereinafter  contained  were  or  ought  to  be  observed  and  per- 
formed by  and  on  the  part  of  the  said  Eastern  Counties  Railway  Com* 
pany,  their  successors  and  assigns,  did  covenant  and  agree  with  the  said 
Lynn  and  Ely,  Ely  and  Huntingdon,  and  Lynn  and  Dereham  railways 
companies  respectively,  and  each  of  them,  their  respective  successors 
and  assigns,  in  manner  following,  that  is  to  say  (amongst  other  things), 
— 1.  that,  in  the  said  agreement.  The  East  Anglian  Railways  Company 
should  be  taken  and  considered  to  mean  the  Lynn  and  Ely,  Ely  and 
Huntington,  and  Lynn  and  Dereham  railway  companies,  and  The  East 
Anglian  Railways  should  be  taken  to  mean  the  railways,  branch  rail- 
ways, and  works  of  the  said  last-mentioned  companies,  except  such  por- 
tion of  the  proposed  line  of  the  Ely  and  Huntingdon  Railway  as  lies 
between  St.  Ives  and  Ely,  and  which  The  East  Anglian  Railways  Com- 
pany were  not  to  construct:  2.  that  the  East  Anglian  Railways 
should  be  leased  to  The  Eastern  Counties  Railway  Company  for 
the  term  of  999  years,  at  such  annual  rent,  and  subject  to  such 
conditions  as  were  thereinafter  mentioned:  3.  that  the  said  term  of 
999  years  should  commence  on  the  day  when  the  East  Anglian  Rail- 
ways should  be  certified  by  the  commissioners  of  railways  to  be  com- 
pleted, and  ready  for  opening :  4.  that,  for  the  first  year  of  the  said 
term,  the  annual  rent  should  be  of  such  amount  as  would  pay  a  clear 
^annual  dividend  of  51.  per  cent,  on  884,8972.  10s.  (which  should  r^prj^ 
be  considered  as  the  share-capital  of  the  East  Anglian  Railways  ^ 
Company),  and  for  the  residue  of  the  said  term  the  annual  rent  should 
be  of  such  amount  as  would  pay  a  clear  annual  dividend  on  such  capital 
less  by  2L  per  cent,  than  the  dividend  for  the  time  being  payable  on 
the  entire  share-capital  of  the  said  Eastern  Counties  Railway  Company 
(now  converted  into  202.  shares) ;  but  the  said  Eastern  Counties  Rail- 
way Company  should  guaranty,  that,  after  the  expiration  of  the  said 
first  year,  such  annual  rent  should  in  no  case  be  of  less  amount  than 
would  pay  a  clear  annual  dividend  of  61.  per  cent,  on  the  said  share- 
capital  of  the  said  East  Anglian  Railways  Company:  6.  that  such 
annual  rent  should  be  paid  to  the  said  East  Anglian  Railways  Company 
half-yearly,  on,  &c. :  12.  that  the  said  Eastern  Counties  Railway  Com- 
pany should  find  and  provide  all  such  further  sums  of  money,  over  and 
above  the  said  share-capital  of  884,8972. 10s.,  and  such  borrowed  moneys 
as  aforesaid,  as  might  be  necessary  for  completing  the  said  East  Anglian 
Railways,  to  such  extent,  and  in  such  manner,  as  the  said  Eastern 
Counties  Railway  Company  should  fix  and  determine  upon :  15.  that 
the  East  Anglian  Railways  Company,  or  any  of  the  companies  con- 
stituting the  same,  should  proceed  with  all  such  bills  as  had  been 
introduced  by  them,  and  were  then  pending  in  parliament,  for  the  con- 
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atrnctioB  of  extenBions,  branches,  or  other  works;  and,  in  ease  saeh 
bills,  or  any  of  them,  should  pass  into  a  law,  the  said  East  Angliaa 
Bailwajs  Company  should  proceed  to  ezeeute  the  extensions,  branches^ 
and  other  works  thereby  authorized  to  be  oonstructed ;  and  such  exten- 
sions, branches,  and  other  works,  when  completed,  should  be  trans- 
ferred to  the  said  Eastern  Counties  Railway  Company :  16.  that  the 
said  Eastern  Counties  Railway  Company  should  find  the  capital  neces- 
♦TROl  ^*^y  ^^'  constructing  such  extensions,   ^branches,  and  other 

^  works,  and  should  also  pay  to  the  said  East  Anglian  Railways 
Company  all  the  costs,  charges,  and  expenses  paid,  sustained,  or  incurred 
by  them  in  preparing  or  promoting  the  said  bills  so  pending  as  aforesaid 
(and  that  whether  such  bills,  or  any  of  them,  should  pass  into  a  law,  or 
not),  and  preliminary  and  incidental  thereto;  and  also  all  costs, 
charges,  and  expenses  attending  or  incidental  to  the  construction  of 
such  extensions,  branches,  and  other  works;  and  the  respective  eer- 
tificates  of  the  chairmen  of  the  three  companies  constituting  the  said 
East  Anglian  Railways  Company,  of  the  amount  of  all  and  every  such 
costs,  charges,  and  expenses,  should  be  binding  on  the  Eastern  Coun- 
ties Railway  Company :  17.  that  notwithstanding  the  provisions  ooii« 
tained  in  the  two  last  clauses  thereof,  the  Eastern  Counties  Railway 
Company  should  have  the  power  of  staying  all  proceedings  in  relation 
to  the  said  bills,  or  any  of  them,  whenever  they  should  think  fit.  24.  that 
all  necessary  and  proper  deeds  for  carrying  the  said  agreement  into  fall 
effect,  should  be  prepared  by  some  eminent,  impartial  conveyancer,  and 
the  common  seals  of  the  respective  companies  should  be  affixed  thereto ; 
and  that  such  deeds  should  contain  all  usual  and  prop^*  clauses,  provisos, 
and  covenants,  and  particularly  clauses  providing  for  the  proper  and 
efficient  working  of  the  said  East  Anglian  Railways,  and  a  general  arlntra*- 
tion  clause,  for  the  purpose  of  settling  all  matters  in  difference  between 
the  respective  companies,  without  having  recourse  to  any  court  of  law 
or  equity,  except  to  enforce  the  award  made  on  arbitration.  The  deola*' 
ration  then  went  on  to  allege,  that  the  said  bill  firstly  thereinbefore 
mentioned,  to  wit,  the  said  bill  intituled  « A  bill  to  enable  The  Lynn 
and  Ely  Railway  Company  to  extend  their  railway  to  Bury  St. 
Edmunds,"  was  one  of  the  said  bills  in  the  said  indenture  mentioned  to 
have  been  introduced  into,  and  to  be  then  pending  in,  parliament,  as 
*7811  "^^^^^^^^  mentioned ;  that,  after  the  making  of  the  indenture, 

-'  and  before  the  commencement  of  the  suit,  to  wit,  on  the  2d  of 
March,  1847,  and  for  a  long  space  of  time  thereafter,  to  wit,  one 
calendar  month  during  the  session  of  parliament  in  the  said  indenture 
mentioned,  and  until  the  said  bill  firstly  thereinbefore  mentioned  was 
lost,  as  thereinafter  mentioned,  the  said  Lynn  and  Ely  Railway  Com* 
pany,  in  pursuance  of  the  said  indenture,  and  of  the  covenant  in  that 
behalf  on  their  part  therein  contained,  and  in  manner  and  form  therein 
mentioned,  did  promote  and  proceed  with,  and  cause  to  be  promoted  and 
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prooeeded  with,  tixe  same  bill  in  parliament,  by  causing  the  same  biH  to 
be,  and  the  same  was,  read  a  first  time  in  the  said  House  of  Oommons, 
and  also  a  second  time  in  the  said  Honse  ^of  Commons,  and  by  farther 
causing  the  same  bill  to  be,  and  the  same  was,  by  the  said  house,  com- 
mitted and  referred  to  a  committee  of  the  said  house ;  that  afterwards, 
and  before  the  oommenoement  of  the  suit,  to  wit,  on  the  23d  of  March, 
184T,  the  said  committee  found,  resolved,  and  declared  that  the  preamble 
of  the  said  last-mentioned  bill  was  not  proved,  and  the  said  bill  was  con- 
sequently lost  widiout  and  not  by  reason  of  any  default  of  the  said  Lynn 
and  Ely  Railway  Company,  or  of  the  plaintifis ;  and  that  the  said  Lynn 
and  Sly  Railway  Company  pud,  sustained,  and  incurred  certain  moneys, 
costs,  charges,  and  expenses,  in  the  preparing  and  promoting,  and  pre- 
liminary and  incidental  to,  the  said  last-mentioned  bill,  which  said 
moneys,  costs,  charges,  and  expenses  amounted  in  the  whole,  to  wit,  to 
20002.  The  declaration  thra  proceeded  to  state  that  the  bill  secondly 
thereinbefore  mentioned,  intituled  «  A  bill  to  enable  the  Lynn  and  Ely 
Railway  Company,  to  extend  their  railway  to  Spalding  and  Holbeach," 
was  prosecuted  and  proceeded  with  by  the  Lynn  and  Ely  Railway  Com- 
pany, until  afterwards,  to  wit,  on  the  6th  of  April,  1847,  the  defend- 
ants, in  pursuance  of  the  power  *in  that  behalf  reserved  to  them  ^4,700 
by  the  said  indenture,  directed  and  requested  the  Lynn  and  Ely  ^ 
Railway  Company  to  stay  all  further  proceedings  in  relation  to  that  bill, 
whereupon  the  same  was  not  further  promoted  or  proceeded  with ;  and, 
that  The  Lynn  and  Ely  Railway  Company  sustained  in  relation  thereto 
costs  and  expenses  to  the  unount  of  10,0007. :  That  the  bill  thirdly 
thereinbefore  mentioned,  intituled  "A  bill  for  making  deviation  in  the 
line  of  The  Lynn  and  Ely  Railway,  and  for  forming  docks  within  the 
borough  of  King's  Lynn,"  was,  after  the  making  of  the  said  indenture, 
and  before  the  commencement  of  the  suit,  duly  prosecuted,  and  on  the 
Ml  of  July,  1847,  was  passed  into  and  became  an  act  of  parliament ; 
and  that  The  Lynn  and  Ely  Railway  Company  incurred,  in  the  prosecu- 
tion and  promotion  thereof,  costs  and  expenses  to  the  amount  of 
10,0002. :  That  the  bill  fourthly  thereinbefore  mentioned,  intituled  « A 
bill  to  enable  The  Lynn  and  Ely  Railway  Company  to  make  a  naviga- 
tion from  Lynn  to  Wormegay,  all  in  the  county  of  Norfolk,"  was  duly 
prosecuted  by  the  said  Lynn  and  Ely  Railway  Company,  and  was,  on 
the  9th  of  July,  1847,  passed  into,  and  became,  an  act  of  parliament ; 
and  that  The  Lynn  and  Ely  Railway  Company  sustained  costs  and 
expenses  in  the  prosecution  and  promotion  thereof  to  the  amount  of 
10,0002. :  That  afterwards,  and  after  the  commencement  of  the  suit,  to 
wit,  on  the  9th  of  August,  1847,  it  was  proved  to,  and  certified  by,  the 
commissioners  of  railways,  that  one-half  of  the  capital  by  the  act  and 
acts  relating  to  each  of  them  the  said  Lynn  and  Ely  Railway  Company, 
the  said  Lynn  and  Dereham  Railway  Company,  and  the  said  Ely  and 
Huntingdon  Railway  Company,  authorized  to  be  raised,  had  been  paid 
VOL.  XI.— 66  2x2 
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up  and  expended  for  the  purposes  authorised  by  such  act  and  acts 
respectively ;  and  that  thereupon  <<  The  East  Anglian  Railways  Act, 
1847/'  and  the  several  provisions  therein  contained,  took  effect,  and 
*7M1  *^^^^^9  ^^^  continued,  in  full  operation :  That  the  total  amount 

-'  of  all  and  singular  moneys,  costs,  &c.,  paid,  sustained,  and  in* 
curred,  by  The  Lynn  and  Ely  Railway  Company  in  preparing  and  pro- 
moting the  said  four  several  thereinbefore-mentioned  bills  respectively, 
and  preliminary  and  incidental  thereto,  was  21,1842. 16».  2d. ;  and  that 
afterwards,  and  after  the  said  moneys,  costs,  &c.,  had  been  so  paid, 
sustained,  and  incurred  as  aforesaid,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  1st  of  January,  1850,  there  was,  duly,  and  in 
all  respects  according  to  the  terms  of  the  said  indenture,  made  and 
issued,  to  wit,  by  the  chairman  of  the  said  Lynn  and  Ely  Railway  Com- 
pany, the  said  Lynn  and  Dereham  Railway  Company,  and  the  said  Ely 
and  Huntingdon  Railway  Company,  respectively,  a  certain  certificate, 
as  required  by  the  said  indenture,  of  the  amount  of  all  and  every  such 
moneys,  costs,  &c.,  whereby  it  was  certified  that  the  said  last-mentioned 
moneys,  costs,  &c.,  amounted,  to  wit,  to  21,1842.  16«.  2d. ;  and  that, 
although  afterwards,  and  after  the  making  and  issuing  of  the  said  cer« 
tificate,  to  wit,  on,  &c.,  the  defendants  had  due  notice  of  the  said  mak* 
ing  and  issuing  of  the  said  certificate,  and  of  the  amount  therein  certified 
as  aforesaid,  and  although  a  reasonable  time  after  such  notice  for  the 
payment  of  the  said  last-mentioned  amount  had  elapsed  before  the  com- 
mencement ot  the  suit ;  yet  the  defendants,  at  the  date  and  time  at 
which  the  said  East  Anglian  Railways  Act,  1847,  took  effect  and  came 
into  operation,  had  not  paid  to  the  said  Lynn  and  Ely  Railway  Com- 
pany, nor  had  they  since  paid  to  the  plaintiffs,  the  said  last-mentioned 
sum  of  money,  or  any  part  thereof,  &c. 

The  defendants  craved  oyer  of  <<the  said  indenture"  in  the  declara- 
tion mentioned,  and,  after  setting  it  out,  pleaded, — That,  at  the  com- 
mencement of  this  suit,  no  act  of  parliament  had  been  procured  or 
obtained,  nor  was  there  in  force  any  act  of  parliament,  whereby  the 
*7841  *^^^  ^^^  Anglian  Railways  Company,  or  the  said  Lynn  and 

-^  Ely  Railway  Company,  or  the  said  Ely  and  Huntingdon  Railway 
Company,  or  the  said  Lynn  and  Dereham  Railway  Company,  were  or 
was  authorized  or  empowered  to  grant  any  lease  of  their  said  railways 
respectively,  or  of  either  or  any  part  of  such  railways,  to  the  said  East- 
ern Counties  Railway  Company ;  an4  that,  before  and  at  the  time  of 
the  committing  of  the  said  alleged  breaches  of  covenant,  and  each  of 
them,  the  said  Lynn  and  Ely  Railway  Company,  the  said  Ely  and 
Huntingdon  Railway  Company,  and  the  said  Lynn  and  Dereham  Rail- 
way Company,  and  the  said  Eastern  Counties  Railway  Company,  and 
each  of  those  companies,  had  been  and  were  unable  to  procure  or  obtain 
any  act  of  parliament  authorizing  or  empowering  the  granting  of  such 
lease  as  in  the  said  indenture  mentioned,  or  of  any  lease  of  the  rail- 
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wajB  of  the  said  three  first-mentioned  companies  respeetiTelji  or  of 
any  part  thereof,  to  the  said  Eastern  Counties  Railway  Company ;  that 
the  said  three  companies  respectively  had  then,  and  had  ever  since 
wholly  abandoned  all  intention  of  procnring  or  obtaining  any  act  of 
parliament  authorizing  the  leasing,  of  the  said  railways  respectively,  or 
of  any  part  thereof  respectively,  to  the  said  Eastern  Counties  Railway 
Company ;  and  that  divers  persons,  to  wit,  J.  A.,  E.  R.  T.,  &o.,  &;c., 
who  at  the  time  of  the  making  and  executing  of  the  said  indenture  were 
shareholders  of  and  in  the  said  Eastern  Counties  Railway  Company, 
and  entitled  to  vote  at  general  meetings  of  the  said  company,  did  not 
assent  to  the  making  or  executing  of  the  said  indenture,  or  of  the  agree- 
ment therein  set  forth  and  contained, — ^verification. 

To  this  plea  the  plaintifis  demurred  generally.  The  points  marked 
in  the  margin  were  as  follows : — "  The  plaintifis  intend  to  argue,  that, 
supposing  the  facts  set  out  in  the  plea  to  be  true,  the  plea  afibrds  no 
answer  in  law  to  the  declaration ;  for,  that  it  was  within  the  r^^i^oe 
^competence  of  the  companies  to  agree  for  a  lease  to  one  of  ^ 
them,  of  the  line  of  railways  of  the  other  of  them ;  and  that,  whether  it 
were  so  or  not,  the  right  of  the  plaintifis  to  recover  the  costs  and  ex- 
penses sought  to  be  recovered,  is  not  thereby  affected,  as  the  covenant 
to  pay  them  is  an  independent  covenant,  and  not  contingent  upon  the 
right  to  lease,  or  upon  the  leasing,  of  the  plaintiffs'  railways ;  and  that 
the  deed  did  not  require  the  assent  of  the  individual  shareholders 
named." 

JBramweU  (with  whom  was  T.  Wheeler)^  in  support  of  the  demurrer. 
— ^Two  points  will  present  themselves  for  the  consideration  of  the  court, 
— ^first,  whether  the  contract  for  the  breach  of  which  this  action  is 
brought,  was  a  legal  contract,  and  one  which  it  was  competent  to 
the  plaintiffs  and  defendants  respectively  to  enter  into, — secondly, 
whether,  assuming  that  there  is  no  illegality  in  the  contract,  the  defend- 
ants can  escape  from  the  performance  of  it,  because  certain  of  the 
shareholders  in  their  company  did  not  assent  to  its  execution. 

2.  The  argument  on  behalf  of  the  defendants,  as  to  the  second  point, 
resolves  itself  into  this, — that,  by  reason  of  the  non-assent  of  some  of 
its  members  oY  shareholders,  the  deed  is  not  the  deed  of  The  Eastern 
Counties  Railway  Company.  This  objection,  it  is  submitted,  is  not  open 
to  the  defendants.  The  declaration  alleges  that  the  defendants,  by  a 
certain  indenture  made  between  the  plaintiffs  and  the  defendants,  sealed 
with  the  common  seal  of  the  defendants,  covenanted,  &c.  The  defend- 
ants crave  oyer  of  «the  said  indenture  in  the  declaration  mentioned:" 
they  do  not  exercise  the  common  caution  usually  observed  in  pleading, 
when  it  is  intended  to  deny  the  deed,  of  calling  it  « the  said  supposed 
indenture ;"  and  throughout  the  plea  the  document  is  referred  to  as 
<<  the  said  indenture," — admitting  it  to  be  their  deed.  [Maule,  ri^no^ 
J. — It  is  no  admission  at  all.]    There  *is  this  additional  reason  ^ 
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vhj  this  defence  should  not  be  open  to  the  defendants.  It  is  meant 
to  be  said  that  this  deed  was  uUrd  vires  the  directors.  How  does  that 
appear  upon  these  pleadings  ?  The  Eastern  Connties  Railway  Company 
is  a  company  constituted  by  acts  of  parliament,  of  which  the  conrt  will 
take  notice.  These  acts  are  framed  with  two  Tiews, — the  one,  the  regu- 
lation of  the  rights  and  duties  of  the  company  as  between  them  and  the 
public,*— the  other,  the  regulation  of  the  private  rights  of  the  sharehold- 
ers or  members  of  the  company  inter  $e.  It  is  perfectly  competent  to 
the  company  to  modify  their  rights  by  any  collateral  agreement  which  is 
not  inconsistent  with  the  acts  of  parliament.  Now,  there  is  nothing 
inconsistent  with  the  acts,  to  suppose  that  the  company  may  have  pre- 
Tiously  agreed  amongst  themselves  that  such  a  deed  as  this  should  not 
be  avoided  by  the  want  of  assent  of  some  of  their  body :  and  it  is  not 
alleged  that  the  plaintiffs  had  notice  that  this  was  uitrd  vires.  [Maulb, 
J. — The  plea  is  not  demurred  to  specially,  on  the  ground  that  it  amounts 
to  non  est  factum.']  No :  the  general  demurrer  was  the  result  of  an 
arrangement  between  the  parties. 

1.  The  directors  have  entered  into  this  contract  under  the  common 
seal  of  the  company.  If  a  contract  thus  entered  into  can  be  avoided 
upon  the  ground  here  suggested,  there  is  hardly  any  contract  which  a 
railway  or  other  joint-stock  company  can  enter  into  which  would  be 
binding  upon  them.  Smith  v.  The  Hull  Glass  Company,  8  C.  B.  660 
(E.  C.  L.  R.  vol.  65), — where  it  was  held,  that,  in  an  action  brought 
against  a  joint-stock  company  completely  registered  under  the  7  &  8 
Vict.  c.  110,  for  goods  ordered  by  persons  in  their  employ,  and  sup- 
plied for  the  purposes  of  the  company,  and  used  by  them  in  their  works, 
it  is  not  necessary  for  the  plaintiff*  to  prove  that  the  persons  who 
4^7^71  *S^^®  ^^^  orders  were  authorized  by  the  directors  so  to  do,  or 
^  that  the  contract  was  made  pursuant  to  the  provisions  of  the 
company's  deed  of  settlement  and  by-laws, — ^is  to  some  extent  an 
authority  for  the  plaintiffs.  [Jkrvis,  C.  J. — The  Court  of  Exchequer, 
in  Ridley  v.  The  Plymouth,  &c.,  Grinding  and  Baking  Company,  2 
Exch.  711,t  had  taken  a  different  view  of  the  question ;  and  the  mat- 
ter is  now  pending  in  this  court  upon  a  special  verdict.(a)]    This,  how- 

(a)  la  Smith  «.  The  Hnll  Qlus  Comptaij,  since  reported,  21  Iiaw  Jonni.,  N.  8.,  C.  P.  106, 
and  post  There,  it  appeared  by  the  ipecial  yerdiot,  that  the  defendants  were  a  joint-atoek  com- 
pany completely  registered  under  the  7  A  8  Viet  o.  110,  and  were  employed  in  the  mannfactnrtt 
of  glass,  having  a  manager,  appointed  under  a  clause  in  its  deed  of  settlement,  to  euperintend 
and  tnuisaot  its  manufacturing  business ;  that  the  general  business  was  to  be  transaotod  by  a 
board  of  directors,  who  had  power  to  appoint  officers  and  delegate  their  authority :  and  that  the 
manager,  the  chairman  of  the  directors,  the  deputy-chairman,  and  the  secretary,  respeotirely, 
ordered  goods  neeessaiy  for  the  manufacture,  which  were  delivered  on  the  company's  pfemises» 
and  used  for  the  company's  purposes ;  and  it  was  held,  that,  without  any  delegation,  the  manager 
had  authority  to  giro  such  orders,  in  the  absence  of  any  express  provisions  to  the  contrary;  and 
that,  although  the  other  officers  had  no  authority  to  give  such  orders,  and  although  there  was  no 
express  recognition  or  adoption  of  their  orders  by  the  directors,  the  directors  must  be  taken  lo 
hare  known  that  the  goods  had  been  furnished  and  used,  and  that  therefore  the  oompany  mm 
liable  to  pay  for  them. 
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ever,  is  the  case  of  »  deed  under  the  common  seal  of  the  company. 
[Williams,  J.,  referred  to  Clarke  v.  The  Imperial  Oas  Light  Company, 
4  B.  &  Ad.  315  (B.  C.  L.  R.  vol.  24),  1  N.  ft  M.  206  (E.  C.  L.  R.  vol. 
28),  where  Lord  Dsnman  intimated  an  opinion  that  a  contract  which 
had  not  been  entered  into  with  the  formalities  prescribed  by  the  com- 
pany's act  of  incorporation,  could  not  be  enforced  agamst  them.]  TTill 
v.  The  Manchester  and  Salford  Water-Works  Company,  2  B.  ft  Ad. 
544  (E.  0.  L.  R.  vol.  22),  is  a  much  stronger  case  than  the  present :  it 
was  there  held,  that,  where  a  company  authorized  by  act  of  ^ar-  r^^r^r^ 
liament  to  raise  money  for  certain  purposes,  has  given  a  bond  '- 
purporting  to  be  for  a  sum  borrowed  and  advanced  conformably  to 
the  act,  it  is  not  sufficient  for  them  to  plead  to  an  action  on  such 
bond,  that  it  was  executed  colourably,  and  that  the  money  was  not  in 
fact  borrowed  or  lent  for  the  purposes  of  the  statute,  as  the  obligee 
well  knew, — the  pleas  not  disclosing  any  fraud,  or  any  injury  done  to 
the  shareholders.  Lord  Tenterden  there  said :  <<  I  am  not  prepared 
to  say  that  the  company  might  not  have  been  liable  upon  these  bonds, 
even  if  they  had  been  given  without  any  view  to  the  purposes  expressed 
by  the  act ;  but  the  pleas  do  not  raise  that  question.  If  the  defend- 
ants meant  to  insist  that  the  bonds  were  given  for  purposes  unsanctioned 
by  the  act,  and  also  prejudicial  to  the  shareholders  and  mortgagees,  that 
ought  to  have  been  shown."  In  a  subsequent  action  between  the  same 
parties,(a)  on  a  bond  the  condition  of  which  recited  that  the  company 
were  by  act  of  parliament  authorized  to  raise  money  by  bond,  and  that, 
at  a  general  meeting  of  the  company  of  proprietors,  it  had  been  resolved 
that  the  bond  in  question  should  be  issued  for  that  purpose,  the  defend- 
ants pleaded  non  est  factum;  and  it  was  held,-^first,  that,  although  the 
company  could  not,  under  that  plea,  show  that  the  bond  executed  by 
them  was  invalidated  by  collateral  matters,  they  might  show  that  it 
was  void  because  executed  contrary  to  the  provisions  of  the  act  of  par- 
liament,— secondly,  that  a  clause  in  the  act  of  parliament  whereby  the 
company  were  authorized,  at  any  general  or  special  general  assembly, 
to  order  and  dispose  of  the  custody  of  their  common  seal,  and  the 
use  and  application  thereof,  empowered  them  to  make  rules  and  regu- 
lations for  its  custody,  but  did  not  require  concurrence  in  each  par- 
ticular act  of  sealing;  and  that  a  bond  to  which  a  seal  had  been 
^aflked  by  the  company's  clerk,  under  a  general  authority  from  r^Ygo 
the  directors,  was  valid.  That  case  is  an  authority  to  show,  that,  *- 
if  the  common  seal  of  the  company  is  affixed  to  a  document  with  all  the 
formalities,  and  under  all  the  circumstances  which  would  make  the  instru- 
ment valid  if  it  were  not  uUrd  vires^  its  being  tUtrd  vire$  is  wholly  imma- 
terial. [Jbbvis,  C.  J.,  referred  to  Bosanquet  v.  Shortridge,  4  Exch. 
699,t  where  a  shareholder  in  a  joint-stock  bank,  who  had  ceased  in  fact 
to  be  a  shareholder,  but  had  not  in  retiring  obsinrved  the  fonnalities  pre- 

(a)  5  B.  A  Ad.  866  (B.  C.  L.  B.  ToL  27),  2  K.  ft  M.  573  (E.  C.  L.  B.  toL  28). 
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scribed  by  the  deed  of  settlement,  was  held  to  continae  liable  for  the 
debts  of  the  copartnership.]  There,  the  party  had  entered  into  a  con- 
tract by  which  he  became  a  partner  in  the  concern ;  and  from  that  con- 
tract he  could  only  release  himself  by  observing  the  formalities  which  he 
himself  had  agreed  to  observe, — ^the  condition  upon  which  alone  he  was 
to  cease  to  be  a  partner  had  never  happened.  [Jervis,  G.  J. — ^The 
defendant  was  bound  to  know  the  contents  of  a  deed  to  which  he  was  a 
party.  Were  not  the  plaintiffs  here  bound  to  know  the  contents  of  the 
acts  of  parliament  7]  Suppose  this  were  not  the  ease  of  a  public  act. 
[Jbrvis,  C.  J. — ^Why  suppose  that  which  is  untrue  ?]  Suppose  the  case 
of  a  company  existing  under  a  deed  of  settlement  which  requires  the 
observance  of  certain  preliminaries  before  the  common  seal  of  the  com- 
pany can  be  affixed  to  any  instrument, — ^would  the  non-observance  of 
one  of  those  preliminaries  afford  a  defence  on  non  e%t  factum  f  If  not, 
does  it  make  any  difference  that  the  regulations  are  contained  in  an  act 
of  parliament?  In  both  cases,  the  question  is  the  same, — had  the  direc- 
tors authority  to  do  the  act  ?  [Maule,  J. — There  is  a  considerable  dif- 
ference between  the  preliminaries  or  conditions  upon  which  the  directors 
*7Q01  ^^^^  ^^  authorized  to  contract,  and  the  mode  of  ^procedure  in 
-'  contracting.  Suppose  the  act  provides  that  money  shall  not  be 
borrowed,  except  for  certain  specific  purposes ;  and,  further,  that  no  deed 
shall  be  binding  upon  the  company,  unless  the  common  seal  be  affixed 
thereto  in  the  presence  of  three  directors.  I  can  understand  that  it 
might  be  reasonable  to  allow  the  company  to  say  that  this  latter  condi- 
tion had  not  [been  complied  with,  inasmuch  as,  it  being  a  formality 
required  by  an  act  of  parliament,  the  other  party  was  bound  to  see  thi^ 
it  had  been  duly  observed :  but  that  is  a  very  different  thing  from  requir- 
ing him  to  see  to  the  application  of  the  money.]  Assuming  this  inden- 
ture to  have  been  executed  in  perfect  compliance  with  all  the  formalities 
prescribed  by  the  statute,  is  it  competent  to  the  defendants  to  say,  this 
is  not  our  deed,  because  we  never  authorized  the  directors  to  make  the 
contract  which  they  have  assumed  to  enter  into.  Mr.  Baron  Bolfe,  in 
delivering  the  judgment  of  the  court,  in  the  case  of  The  Mayor,  &c.,  of 
Ludlow  V.  Charlton,  6  M.  &  W.  814,  823,t  makes  some  remarks  which 
well  deserve  attention.  He  says :  ^^  Before  dismissing  this  case,  we  feel 
ourselves  called  upon  to  say,  that  the  rule  of  law  requiring  contracts 
entered  into  by  corporations  to  be  generally  entered  into  under  seal, 
and  not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a  merely 
technical  nature,  or  which  it  would  be  at  all  safe  to  relax,  except  in 
cases  warranted  by  the  principles  to  which  we  have  already  adverted. 
The  seal  is  required  as  authenticating  the  concurrence  of  the  whole 
body  corporate.  If  the  legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  with  autho- 
rity to  bind  the  whole  body  by  his  mere  signature,  or  otherwise,  then 
undoubtedly,  the  adding  a  seal  would  be  matter  purely  of  form,  and  not 
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of  Bnbstaace.  Every  one  becoming  a  member  of  sach  a  corporation 
knows  that  he  is  liable  to  be  bound  in  his  corporate  character  by 
*8ach  an  act ;  and  persons  dealing  with  the  corporation  know,  r^iirQ-i 
that  by  such  an  act,  the  body  will  be  bound.  But,  in  other  cases,  '- 
the  seal  is  the  only  authentic  evidence  of  what  the  corporation  has  donCy 
or  agreed  to  do.  The  resolution  of  a  meeting,  however  numerously 
attended,  is,  after  all,  not  the  act  of  the  whole  body.  Every  member 
knows  he  is  bound  by  what  is  done  under  the  corporate  seal,  and  by 
nothing  else.  It  is  a  great  mistake,  therefore,  to  speak  of  the  necessity 
of  a  seal,  as  a  relic  of  ignorant  times.  It  is  no  such  thing :  either  a 
seal,  or  some  substitute  for  a  seal,  which  by  law  shall  be  taken  as  eon- 
dusively  evidencing  the  sense  of  the  whole  body  corporate^  is  a  necessity 
inherent  to  the  very  nature  of  a  corporation :  and  the  attempt  to  get 
rid  of  the  old  doctrine,  by  treating  as  valid  contracts  made  with  par- 
ticular members,  and  which  do  not  come  withm  the  exceptions  to  which 
we  have  adverted,  might  be  productive  of  great  inconvenience."  In 
Boll.  Abr.  Faits  (E),  it  is  said :  «'  The  deed  of  a  corporation  does  not 
require  delivery,  but  the  afiixing  of  the  common  seal  gives  perfection 
to  it."  And,  in  Com.  Dig.  Franchises  (F  11),  it  is  said:  « An  act  by 
the  major  part  corporately  assembled,  is  the  act  of  the  whole  corpora- 
tion, if  assembled  in  a  convenient  place,  though  not  in  the  chapter- 
house." Where  there  is  no  particular  restriction  as  to  the  mode  of 
affixing  the  common  seal,  and  authority  is  given  to  certain  persons  to 
affix  it,  the  contract  being  sealed,  and  being  a  contract  in  itself  not 
illegal,  the  company  cannot  be  allowed  to  say  that  it  is  not  their  deed, 
because  certain  of  the  shareholders  were  not  assenting  parties  to  the 
contract.  If  that  be  a  thing  to  be  complained  of  at  all,  it  can  only  be 
in  a  court  of  equity,  charging  the  directors  with  a  breach  of  trust.  There 
is  nothing  in  any  of  the  acts  of  parliament  for  the  regulation  of  The 
Eastern  Counties  Railway,  or  in  the  plaintiffs'  acts,  which  prohibits  or 
restrains  the  one  from  taking  or  the  other  from  "^granting  a  lease  r^^i^go 
of  their  lines  of  railway.  [Maulb,  J. — ^It  may  be  that  the  de-  ^ 
fendants,  in  taking  this  lease,  may  be  usurping  a  larger  franchise  than 
their  acts  of  parliament  warrant :  they  may  be  encroaching ;  and  yet 
it  may  not  be  competent  to  them  to  allege  their  own  encroachment. 
If  the  directors  make  contracts  which  are  in  breach  of  their  engage* 
ments  with  their  own  shareholders,  they  do  an  illegal  thing;  but  it 
does  not  therefore  follow  that  such  contracts  are  void  as  against 
strangers,  without  notice.]  Here  is  a  contract  under  the  common  seal 
of  the  company :  how  can  the  court,  upon  these  pleadings,  see  that 
it  is  a  contract  which  the  defendants  could  not  legally  enter  into? 
[Maulb,  J. — The  company  being  incorporated  for  a  particular  pur- 
pose, and  for  a  particular  purpose  only,  can  we  upon  this  declaration 
see  that  the  contract  was  one  which  they  could  legally  enter  into? 
Jbrvis,  C.  J. — If  it  is  not  within  the  purpose  for  which  the  company 
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was  incorporated,  it  is  no  contract  at  all.]  How  does  it  appear  thai 
this  contract  is  not  ancillary  to  the  very  purpose  for  which  the  defend- 
ants were  incorporated?  In  Pallister  v.  The  Mayor,  &c.,  of  Qrsres- 
end,  19  Law  Joum.,  N.  S.,  0.  P.  858,  it  was  held  that  a  bond  giren 
after  the  5  &  6  W.  4,  c.  76,  and  before  the  6  &  7  W.  4,  c.  104,  and 
the  7  W.  4  &  1  Vict.  c.  78,  by  a  manioipal  corporation,  for  money  bor- 
rowed, is  good  at  law,  although  under  the  92d  section  of  the  first  act  ft 
could  not  be  enforced  against  the  borough  fund.  [Maitlb,  J. — The  de- 
fendants' act  of  incorporation,  6  &  7  W.  4,  c.  cvi.*,  does  not  first  incor- 
porate them,  and  then  restrict  them  as  to  what  it  shall  be  lawful  for 
them  to  do ;  but  it,  in  s.  1,  enacts  that  certain  persons  who  are  named, 
<«  shall  be  and  are  hereby  united  into  a  company /or  Tnahmg  and  mair^ 
taming  the  said  railway  and  other  works  by  this  act  authorized,  and 
*7Q^1  for  other  the  purposes  herein  declared,  according  to  the  ^pro- 

-^  visions  and  regulations  hereinafter  mentioned,  and  for  that  pur" 
posBf" — ^putting  it  in  the  very  viscera  of  the  clause, — "  shall  be  one 
body  corporate,  by  the  name  and  style  of  The  Eastern  Counties  Rail- 
way Company."  But  it  may  be,  that,  supposing  the  company  to  take 
a  lease  of  a  chapel  or  a  theatre,  we  could  not,  without  the  aid  of  an 
express  averment  to  that  effect,  know  that  it  was  not  for  the  purposes 
of  the  railway.]  If  this  is  a  plea  of  illegality,  it  ought  to  have  been 
so  pleaded  in  terms:  illegality  is  not  to  be  assumed:  Lewis  t^.  David-* 
son,  4  M.  &  W.  654.t  At  all  events,  that  part  of  the  contract  by 
which  the  defendants  bind  themselves  to  pay  the  expenses  incurred 
by  the  plaintiffs  in  promoting  the  four  bills  mentioned  in  the  intro- 
ductory part  of  the  declaration,  is  not  illegal ;  nor  can  it  b^  afiected 
by  the  illegality  of  the  rest  of  the  contract :  Price  v.  Green,  16  M.  k 
W.  846.t 

Sir  Fitzroy  Kelly  (with  whom  were  Orowder  and  Btmltjy  contriL — 
The  deed  upon  which  this  action  is  founded,  is  entered  into  for  a  pur- 
pose that  is  illegal  and  in  express  violation  of  the  terms  and  provisions 
of  the  act  of  parliament  under  which  the  defendants  were  incorporated. 
The  Eastern  Counties  Railway  Company  is  incorporated(a)  for  the  pur- 
pose of  making  a  railway  from  London  to  Norwich  and  Yarmouth,  and 
for  that  purpose  only.  The  three  other  companies  mentioned  on  this 
record  are  also  incorporated  under  several  acts  of  parliament  for  the 
purpose  of  making  and  maintaining  their  several  railways, — one,  from 
Lynn  to  Dereham(i)— another  from  Lynn  to  Ely,((?) — and  the  third, 
from  Ely  to  Huntingdon.((2)  These  three  last-mentioned  companies 
♦7941  ^®^®  ^^  *  subsequent  act(«)  incorporated  into  *one  company, 

^  under  the  name  of  The  East  Anglian  Railways  Company.  Before 
the  act  by  which  they  were  thus  consolidated  and  united,  The  Lynn  and 

(a)  By  0  A  7  W.  4,  o.  ori.  (h)  Sk^  Vict.  o.  oxxr, 

(c)  8  A  »  Vict  0.  It.  (rf)  8  A  9  Vict  q.  xlriiL 

(e)  10  k  11  Viot  e.  oclzxT. 
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Ely  Railway  Company,  The  Ely  and  Huntingdon  Railway  Company, 
and  The  Lynn  and  Dereham  Railway  Company,  entered  into  the  contract 
in  question  with  the  defendants.  By  that  contract,  the  defendants, — 
who  are  incorporated  for  the  sole  purpose  of  making  and  maintaining 
a  railway  from  London  to  Norwich  and  Yarmouth,  having  no  power, 
by  act  of  parliament  or  otherwise,  to  exercise  any  functions  whatever 
in  relation  to  any  other  railway, — undertook  to  accept,  and  the  other 
three  companies  undertook  to  grant,  a  lease  for  999  years  of  their  united 
railways.  The  agreement  further  stipulates  that  parliament  shall  be 
applied  to  to  give  effect  to  the  contract,  and  to  enable  the  one  company 
to  grant  and  the  other  to  take  the  proposed  lease :  and  then  come  the 
further  stipulations,  which  are  incidental  to  the  main  stipulation,  viz., 
the  grant  of  the  lease,  as  to  the  promoting  the  bills  in  parliament 
for  certain  proposed  advantages  to  the  three  companies,  and  providing 
for  the  payment  of  the  costs  of  obtaining  acts  of  parliament.  Two 
of  these  bills,  viz.,  « A  bill  for  making  deviation  in  the  line  of  The 
Lynn  and  Ely  Railway  Company,  "(a)  and  «A  bill  to  enable  The 
Lynn  and  Ely  Railway  Company  to  make  a  navigation  from  Lynn  to 
Wormegay,*'(6)  passed,— one,  viz.,  «<  A  bill  to  enable  The  Lynn  and  Ely 
Railway  Company  to  extend  their  railway  to  Bury  St.  Edmunds," 
was  thrown  out, — and  the  other,  viz.,  «A  bill  to  enable  The  Lynn 
and  Ely  Railway  Company  to  extend  their  railway  to  Spalding  and 
Holbeach,*'  was  abandoned  at  the  request  of  the  defendants.  The  costs 
of  promoting  these  bills,  amounting  to  a  sum  of  21,1847.  I69.  2(2.,  the 
plaintiffs  now  seek  to  recover  from  the  defendants.  The  plea,  after 
^setting  out  the  deed  upon  oyer,  states,  that  at  the  commence-  r^iror 
ment  of  this  action,  no  act  of  parliament  had  been  obtained  to  ^ 
enable  the  defendants,  or  the  three  companies  of  which  their  body  was 
composed,  to  lease  their  railways ;  that  they  had  been  unable  to  obtain 
any  act  of  parliament  for  that  purpose ;  and  that  they  had  abandoned 
all  intention  of  obtaining  one:  and  then  the  plea  very  unnecessarily 
goes  on  to  allege  that  certain  shareholders  of  The  Eastern  Counties 
Railway  Company  did  not  assent  to  the  making  or  executing  of  the 
indenture.  The  plain  and  conclusive  ground  of  resistance  to  this  action, 
is,  that  it  is  founded  upon  a  contract  by  The  Eastern  Counties  Railway 
Company,  to  apply  the  funds  raised  under  the  powers  and  for  the  pur- 
poses of  their  act  of  parliament,  to  purposes  which,  upon  the  face  of 
the  contract,  manifestly  appear  to  be  altogether  out  of  the  scope  of  the 
act  of  parliament  upon  which  alone  their  authority  rests.  The  Eastern 
Counties  Railway  Company's  act  of  incorporation,  6  &  T  W.  4,  c.  cvi., 
which  is  a  public  act,  prescribes  the  only  description  of  contracts  which 
the  company  can  enter  into,  and  the  mode  of  expenditure  of  the  funds 
raised  under  it :  the  plaintiffs,  therefore,  have  entered  into  a  contract 
which  they  knew  to  be  illegal.     The  company  are  incprporated  for 

(a)  10  A  11  Vict  e.  clxx.  {h)  10  A  11  Viot  e.  clxxL 
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makmg  and  maintaining  a  railway  from  London  to  Norwich  and  Yar* 
month,  and  for  that  purpose  only.  By  s.  3,  the  company  are  empowered 
« to  raise  amongst  themselves  any  sum  of  money /or  mahiny  and  taainr' 
taining  the  said  railway  and  other  works  by  this  act  authorised,  not 
exceeding  in  the  whole  1,600,000Z.  The  5th  section  prescribes  the 
manner  in  which  the  money  to  be  raised  under  the  act  shall  be  laid 
out:  it  enacts  <<that  the  money  to  be  raised  by  the  said  company  by 
virtue  of  this  act,  shall  be  laid  out  and  applied,  in  the  first  place,  in 
paying  and  discharging  all  costs  and  expenses  incurred  in  applying  for, 
obtaining,  and  passing  this  act,  and  all  other  expenses  preparatory 
♦7Q^1  *^^  relating  thereto,"  and  the  remainder  in,  for,  and  towards 

-*  purchasing  lands  and  making  and  maintaining  the  said  railway 
and  other  works,  and  in  otherwise  carrying  the  act  into  execution. 
[MauIiB,  J. — That  restriction  does  not  apply  to  profits.]  The  applica- 
tion of  these  is  provided  for  by  the  171st  section,  which  relates  to  the 
making  of  dividends,  much  in  the  same  terms  as  the  122d  section  of  the 
companies  clauses  consolidation  act,  8  Vict.  c.  16.  Then,  further  power 
is  given  to  the  company  by  the  246th  and  247th  sections  to  raise  an 
additional  60O,000Z.  by  mortgage,  if  necessary,  «for  the  making,  com- 
pleting, and  maintaining  of  the  said  railway  and  other  works  by  this 
act  authorized  to  be  made,  and  for  defraying  all  necessary  charges  and 
expenses  relating  thereto."  Wherever  an  act  of  parliament  provides 
that  the  funds  to  be  raised  under  it  shall  be  applied  in  a  given  waj, 
they  must  be  applied  in  that  way,  and  in  no  other  way.  [Maule,  J« — 
Particularly  where  there  is  a  residuary  provision.]  Now,  the  plaintifis 
by  this  action  seek  to  enforce  the  application  of  21,1842.  16«.  2d.  of  the 
money  raised  under  the  authority  and  for  the  purposes  of  this  act,  for 
a  purpose  totally  unconnected  with  that  authority  and  those  purposes, 
vis.  for  the  promotion  of  four  several  bills  in  parliament  brought  in  by 
another  railway  company,  and  for  their  sole  benefit.  [Maule,  J. — How 
does  that  appear  upon  this  record  ?  We  have  not  the  terms  of  the  bills 
before  us.]  If  those  bills  had  been  solicited  by  the  defendants  themselves, 
it  would  still  be  a  misapplication  of  the  funds  raised  under  their  act.  But 
it  is  not  necessary  to  resort  to  that  argument ;  for,  this  is  a  contract  by  one 
company  to  indemnify  three  other  companies  against  the  expenses  to  be 
incurred  in  soliciting  bills  for  the  exclusive  benefit  of  the  latter, — for  ob- 
taining extensions  and  improvements  of  their  respective  lines.  The  court 
will  take  notice  that  bills  having  reference  to  the  improvement  of  rail- 
*7971  ^^y^  *from  Lynn  to  Dereham,  from  Lynn  to  Ely,  and  from  Ely 

-^  to  Huntingdon,  cannot  be  for  the  benefit  of  The  Eastern  Counties 
Railway  Company.  [Jervis,  C.  J. — How  can  we  assume  that  ?  The 
bills  in  question  might  have  contained  clauses  beneficial  to  The  Eastern 
Counties  Bailway  Company,  with  reference  to  the  powers  and  provisions 
of  their  act.  The  Eastern  Counties  Railway  Company  have  a  branch 
to  Ely.]    It  is  possible  that  some  contingent  and  collateral  advantages 


11  COMMON  BENCH.    (2  J.  SCOTT.)  797 

might  accrue  to  the  defendants  from  those  bills :  but,  even  if  that  were 
80,  the  contract  would  still  be  illegal.  [Maulb,  J. — We  all  know  that 
railways  sometimes  take  directions  which,  having  regard  to  our  geographi- 
cal knowledge  only,  we  should  consider  very  unlikely,  in  consequence  of 
what  are  called  <<  engineering  difficulties."]  It  is  not  alleged  that  the 
bills  were  brought  in  at  the  request  of  the  defendants,  or  that  either  of 
them  contained  any  provisions  which  could  enure  to  their  benefit,  or 
that  the  contract  itself  was  entered  into  for  any  purpose  connected  with 
the  undertaking  already  authorized  by  the  Eastern  Counties  Railway 
act.  But  it  doei  appear  that  the  inducement  to  the  entering  into  this 
contract  was,  the  prior  and  paramount  stipulation  that  these  three  rail- 
ways, constituting  as  they  were  then  about  to  constitute,  and  as  they 
do  now  constitute,  The  East  Anglian  Railways,  were  to  be  leased  to  The 
Ekstern  Counties  Railway  for  999  years.  It  is  submitted  that  a  con- 
tract of  that  nature,  entered  into  by  a  company  incorporated  for  one 
specific  purpose  only,  and  bound  to  apply  its  funds  to  that  purpose  ex- 
clusively, is  void.  Each  shareholder  has  a  right  to  repose  in  peace 
upon  the  purposes  mentioned  in  the  act  of  parliament,  upon  the  faith 
and  confidence  of  which  he  has  invested  his  money :  the  directors  have 
no  right  to  impose  upon  him  a  speculation  which  is  dehors  the  purposes 
mentioned  in  the  act.  In  Broughton  v.  The  Manchester  and  Salford 
Water  Works  *Company,  8  B.  4  Aid.  1  (E.  0.  L.  R.  vol.  6),  the  ^^-gg 
defendants,  a  company  not  established  for  trading  purposes,  being  ^ 
sued  on  a  bill  of  exchange,  defended  themselves  on  the  ground  that  it 
was  not  competent  to  them  to  accept  a  bill  of  exchange,  that  being  in 
contravention  of  the  acts  relating  to  the  Bank  of  England ;  and  thid 
was  held  to  be  good  defence.  And  Holrotd,  J.,  said :  <<  I  take  it  to 
be  clear,  that,  where  a  statute  prohibits  a  thing  to  be  done,  and  does 
not  expressly  avoid  the  securities  which  fall  within  the  prohibition, 
there,  if  the  violation  of  the  law  does  not  appear  on  the  face  of  the  in- 
strument, and  the  party  taking  it  is  ignorant  that  it  was  made  in  con- 
travention of  the  statute,  it  is  an  available  security  in  the  hands  of  such 
a  person,  I  think,  therefore,  that,  as  the  statute  here  does  not  expressly 
avoid  the  security,  the  bill  of  exchange,  under  the  circumstances  stated 
in  Wigan  v.  Fowler,  1  Stark.  N.  P.  C.  459  (E.  C.  L.  R.  vol.  2),  would 
not  be  void  in  the  hands  of  an  innocent  holder.  But,  here  the  defend- 
ants are  made  a  corporation  by  a  public  act  of  parliament,  and  every 
person  is  bound  to  take  notice  of  that  act ;  and  when,  therefore,  a  holder 
of  a  bill,  though  a  bond  fide  endorsee,  takes  the  defendants'  acceptance, 
he  must  know  that  they  are  a  body  corporate ;  and  he  therefore  receives 
it,  knowing  it  to  be  the  acceptance  of  a  corporation  prohibited  from 
Cluing  money  on  such  a  bill :  he  is  not,  therefore,  an  innocent  endor- 
see, because  he  takes  a  bill  which  he  knows  to  be  prohibited  by  statute; 
and  that  distinguishes  the  case  from  the  case  of  Wigan  v.  Fowler." 
That  is  the  ground  upon  which  the  cases  one  and  all  have  proceeded. 
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We  may  assume,  therefore,  that,  where  a  statate  makes  a  contract 
illegal,  it  is  notice  to  all  the  world,  and  all  are  bound  by  the  illegality 
of  the  transaction.  It  is  idle  to  say  that  the  shareholders  in  such 
a  case  may  have  relief  in  equity.  It  is  only  by  treating  the  contract 
itself  as  illegal  and  void,  and  incapable  of  being  enforced,  that  the 
♦7QQ1  *B^^o^o^^^^»  ^^  ^^^  public,  can  be  protected  from  excesses  in  the 

^  exercise  of  their  powers  by  the  directors.  One  of  the  earliest 
cases  in  equity  upon  this  subject,  was  that  of  Colman  v.  The  Eastern 
Counties  Railway  Company,  10  Beavan,  1,  where  the  directors  of  the 
company  who  are  the  defendants  in  this  action,  for  the  purpose  of  en- 
couraging the  traffic  on  their  railway,  proposed  to  guaranty  certain 
profits  and  secure  the  capital  of  an  intended  steam-packet  company, 
who  were  to  run  steam-vessels  from  the  port  of  Harwich,  in  connexion 
with  the  railway ;  and  it  was  held  that  such  a  transaction  was  not  with- 
in the  scope  of  their  authority ;  and  they  were  restrained  from  carrying 
the  bargain  into  effect.  Lord  Langdalb,  M.  R.,  lays  down  the  rule  in 
a  manner  that  is  quite  decisive  o(  the  present  case.  <<  I  think  it  right 
to  observe,"  he  says,  <<that  companies  of  this  kind,  possessing  most 
extensive  powers,  have  so  recently  been  introduced  into  this  country, 
that  neither  the  legislature  nor  courts  of  justice  have  been  able  to 
understand  all  the  different  lights  in  which  their  transactions  ought 
properly  to  be  viewed.  We  must  adhere,  however,  fo  ancient  general 
and  settled  principles,  so  far  as  they  can  be  applied  to  great  combina- 
nations  and  companies  of  this  kind.  Joint-stock  companies  have  funds 
so  extremely  large,  and  exercise  powers  so  extensive  and  so  materially 
affecting  the  rights  and  interests  of  other  persons,  and  the  rights  whicli 
the  public  or  the  subjects  of  her  Majesty  have  been  accustomed  to 
enjoy  under  the  protection  of  the  laws  established  in  this  kingdom,  that, 
to  look  upon  a  railway  company  in  the  light  of  a  common  partnership, 
and  as  subject  to  no  greater  vigilance  than  common  partnerships  are, 
would,  I  think,  be  greatly  to  mistake  the  functions  which  they  perform, 
and  the  powers  which  they  exercise,  of  interference,  not  only  with  the 
*8001  *P^^'^^>  ^^^  '^^^^  ^^^  private  rights  of  all  individuals  in  this 

-^  realm.  We  are  to  look  upon  those  powers  as  given  to  them  in 
consideration  of  a  benefit  which,  notwithstanding  all  other  sacrifices, 
it  is  to  be  presumed  and  hoped,  on  the  whole,  will  be  obtained  by  the 
public.  But,  it  being  the  interest  of  the  public  to  protect  the  private 
rights  of  all  individuals,  and  to  defend  them  from  all  liabilities  beyond 
those  necessarily  occasioned  by  the  powers  given  by  the  several  acts, 
those  powers  must  always  be  carefully  looked  to ;  and  I  am  clearly  of 
opinion  that  the  powers  which  are  given  by  an  act  of  parliament  like 
that  now  in  question^  extend  no  further  than  i$  expressly  stated  in  the 
acty  or  is  necessarily  and  properly  required  for  carrying  into  effect  the 
undertaking  and  works  which  the  act  has  expressly  sanctioned"  <<I  must, 
in  the  absence  of  any  legal  decision,  say  that  I  consider  that  the  acqui- 
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escence  of  the  shareholders  in  such  transactions  affords  no  ground  what- 
ever for  the  presumption  of  their  legality.  I  am  far  from  saying  that 
that  which  is  here  proposed  to  be  done  might  not  be  profitable  to  this 
company,  or  that  it  might  not  be  a  public  advantage.  I  am  far  from 
expressing  an  opinion  that  the  establishment  of  a  steam-packet  com- 
pany at  Harwich,  communicating  with  this  railway,  might  be  not  only 
of  public,  but  of  national  importance,  or  that  it  might  not  be  proper  to 
give  this  company  authority  to  do  that  which  they  are  now  attempting 
to  do,  as  it  seems  to  me,  without  authority.  I  mean  to  express  no 
opinion  as  to  this.  What  they  are  doing  is  this : — under  the  powers  of 
this  act  of  parliament,  enabling  them  to  do  what  is  required  for  the  con- 
struction, maintenance,  and  proper  and  convenient  use  of  this  railway, 
they  are  proposing  to  pledge  the  funds  of  this  company  to  support  the  pro- 
posed Harwich  Steam-Packet  Company,  to  the  extent  of  150,000/.,  or  even 
800,000Z.'*  "It  is  not  proposed  that  the  railway  company  should  directly, 
and  by  their  own  directors,  engage  in  the  steam-packet  company, 
*and  carry  on  that  trade ;  but  only  that  they  should  impose  on  r^t^r^^ 
the  railway  company  the  whole  risk  and  liability,  not  only  of  *- 
paying  interest  at  5L  per  cent.,  but,  if  the  transaction  should  turn  out 
an  unprofitable  one,  of  making  good  to  every  shareholder  the  full 
amount  which  he  has  paid.  Is  there  anything  in  this  act  of  parliament 
sanctioning  such  a  course  of  proceeding  ?  Do  the  powers  to  comtmct^ 
maintain^  and  regulate  the  traffic^  and  to  do  all  that  U  necessary  for  the 
purpose  of  carrying  on  and  working  the  railroad^  imply  that  the  directors 
are  to  he  at  liberty  to  pledge  the  funds  of  the  company  for  a  completely 
different  transaction^  in  the  hope  that  it  may  turn  out  a  profitable  one^ 
andj  by  being  itself  profitable^  add  to  the  profits  of  the  railway  company  f 
Surely^  there  is  nothing  in  the  powers  given  by  this  act  of  parliament 
which  can  authorize  that.'*  It  is  clear,  therefore,  that,  in  the  opinion 
of  that  very  learned  person,  no  prospect  of  advantage,  however  proxi- 
mate, or  even  certain,  to  the  present  defendants,  from  the  obtaining 
the  proposed  acts  of  parliament  by  the  other  three  companies,  would 
justify  them  in  imposing  upon  their  shareholders  the  liability  which  is 
sought  by  this  contract  to  be  imposed  upon  them.  Hb  Honour  further 
observes, — « I  must  say,  that,  in  my  opinion,  to  pledge  the  funds  of 
this  company  for  the  purpose  of  supporting  another  company  engaged 
in  a  hazardous  speculation,  is  a  thing  which,  according  to  the  terms  of 
this  act  of  parliament,  they  have  not  a  right  to  do."  A  company 
established  by  act  of  parliament  with  limited  powers,  and  for  limited 
purposes,  cannot  exceed  those  powers,  and  apply  the  funds  of  the  com- 
pany to  any  purposes  other  than  those  specified  in  the  act.  In  Salo- 
mons V.  Laing,  12  Beavan,  839,  a  railway  company  became  lawfully 
possessed  of  shares  in  another  independent  railway  company ;  and  it 
was  held,  that,  having  ♦no  authority  to  do  so  by  their  act  of  r»gAo 
parliament,  they  could  not  legally,  as  against  one  dissentient  ** 
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Bharebolder,  increase  the  number  of  their  shares,  or  apply  their  funds 
for  the  support  of  the  second  company.  Lord  Langdale  there  says : 
« A  railway  company  incorporated  by  act  of  parliament,  is  bound  to 
apply  all  the  moneys  and  property  of  the  company  for  the  purposes 
directed  and  provided  for  by  the  act,  and  for  no  other  purpose  what- 
eyer.  Any  application  of  or  dealing  with  the  capital,  or  any  part  of 
the  capital,  or  any  funds  or  money  of  the  company,  which  comes  under 
the  control  or  management  of  the  directors  or  governing  body  of  the 
company,  in  any  manner  not  distinctly  authorized  by  the  act,  is  in  my 
opinion  an  illegal  application  or  dealing."  [Mauls,  J. — ^Was  the  point 
made  in  any  of  these  cases,  that  the  contract  was  void  in  law  ?]  It  was. 
In  Bagshaw  v.  The  Eastern  Union  Railway  Company,  2  M*N.  &  G.  389, 
a  railway  company,  having  power,  under  separate  acts  of  parliament, 
to  make  and  purchase  certain  branch  railways  in  connexion  with  their 
main  line,  were  for  those  purposes  respectively  authorized  to  raise  the 
requisite  capital,  by  the  creation  of  new  stock.  Having  issued  scrip- 
certificates  accordingly,  but  being  about  to  apply  the  money  subscribed 
in  respect  thereof  to  the  prosecution  of  works  on  their  original  line^ 
a  holder  of  such  scrip  filed  a  bill  to  restrain  them:  and  Lord  CoT- 
TBNHAM  held  that  those  who  subscribed  for  the  purposes  specified  by 
the  acts,  had  a  right  to  have  their  money  applied  to  such  purposes 
exclusively.  In  Beman  v.  Rufibrd,  15  Jurist,  914,  the  directors  having 
entered  into  a  contract,  the  legality  of  which  was  doubtful,  to  expend 
money  in  laying  down  rails,  they  were  restrained,  at  the  suit  of  some 
of  the  shareholders,  from  doing  so  until  the  validity  of  the  contract 
had  been  decided  at  law.  Lord  Cranworth  expressed  a  strong 
*8031  *^P^^^^^  ^^^^  ^^®  contract  was  illegal ;  and  said :  ^^  I  am  clearly 
-'  of  opinion,  on  all  the  authorities,  and  all  principle,  that  it  is  the 
province  of  this  court  to  prevent  such  an  illegal  contract  from  being  car- 
ried into  efiect ;  because,  on  the  principle  that  has  been  so  often  laid 
down,  this  court  will  not  tolerate  that  parties  having  the  enormous  powers 
which  these  railway  companies  have  obtained,  shaU  lay  out  one  farthing 
of  the  funds  out  of  the  way  in  which  it  was  provided  by  the  legislature 
that  they  should  be  applied."  [Maule,  J. — ^AU  these  cases  arose  upoa 
the  application  of  dissentient  shareholders.  Where  an  agreement  has 
been  procured  by  fraud,  the  party  defrauded  may  at  his  election  treat 
it  as  void,  but  he  must  make  his  election  within  a  reasonable  time : 
Campbell  v.  Fleming,  1  Ad.  &  E.  40  (E.  C.  L.  R.  vol.  28),  8  N.  &  M. 
884  (B.  C.  L.  R.  vol.  28).  The  party  guilty  of  the  fraud,  however,  has 
no  such  election.]  Here,  the  contract  is  not  voidable,  at  the  election  of 
either  party :  it  is  absolutely  and  incurably  void.  A  contract  may  be 
illegal,  as  being  in  fraud  of  a  particular  individual ;  in  that  case,  it  is  he 
only  who  can  impeach  it.  But  a  contract  may  also  be  illegal  because  it 
ia  in  contravention  of  an  act  of  parliament :  and,  if  such  be  the  character 
of  the  illegality,  the  contract  is  absolutely  void,  without  reference  to  the 
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election  of  any  party.  That  i3  the  case  here.  [Maule,  J. — ^If  yoa 
could  show  a  case  of  a  bill  filed  for  a  specific  performance  of  such  a  con- 
tract as  this,  it  would  be  much  more  to  the  purpose.]  The  validity  of 
such  a  contract  as  this  came  under  discussion  before  Yice-ChanGellor 
TuENSR,  in  a  case  of  The  Great  Northern  Railway  Company  v.  The 
Eastern  Counties  Railway  Company.  The  circumstances  were  these : — 
The  East  Anglian  Railway  Company,  not  having  obtained,  and  probably 
not  desiring  to  obtain,  any  act  of  parliament  authorizing  them  to  per- 
form this  contract  by  leasing  their  lines  to  the  defendants,  *en-  r^orxA 
tered  into  an  agreement  with  The  Great  Northern  Railway  Com-  ^ 
pany  for  leasing  or  in  some  way  transferring  them  to  that  company ; 
and  an  application  was  made  to  the  Yice-Chancellor  by  The  Great 
Northern  Railway  Company,  for  an  injunction  to  restrain  The  Eastern 
Counties  Railway  Company  from  doing  certain  acts  which  they  were 
charged  with  doing  for  the  purpose  of  preventing  that  contract  from 
being  fully  carried  into  effect,  viz.,  obstructing  the  crossing  of  their  line. 
And  the  injunction  was  refused,  on  the  ground  that  the  contract  was 
illegal  and  void,  as  being  a  contract  for  the  doing  a  thing  which  was  not 
authorized  by  the  acts  of  incorporation  of  The  East  Anglian  Railways 
Company,  or  of  the  other  companies  of  which  that  company  was  com- 
posed. It  is  contrary  to  public  policy  to  permit  a  railway  company  to 
deal  with  the  railway,  or  with  the  funds  of  the  company,  otherwise  than 
in  strict  accordance  with  their  acts  of  parliament.  [Maulb,  J. — The 
public  has  an  obvious  interest  in  the  due  application  of  the  funds,  inas- 
much as  their  misapplication,  by  crippling  the  resources  of  the  company, 
tends  to  prevent  a  reduction  of  fares.]  In  a  case  of  The  Shrewsbury 
and  Birmingham  Railway  Company  v.  The  North  Western  Railway  Com- 
pany, now  pending  in  the  Court  of  Queen's  Bench,  this  point  is  raised 
upon  a  demurrer  to  the  declaration.  In  Munt  v.  The  Shrewsbury  and 
Chester  Railway  Company,  20  Law  Journ.,  N.  S.,  Chan.  169,  the  Shrews- 
bury and  Chester  RaUway  Company  were  by  various  acts  of  parliament 
empowered  to  make  several  railways,  and  also  to  build  wharfs  and  ware- 
houses, for  the  purposes  of  the  traffic  of  the  company,  on  the  banks  of  the 
Dee,  the  conservancy  of  which  was  vested  in  other  persons:  the  company 
brought  a  bill  into  parliament,  to  preserve  and  improve  the  navigation  of  the 
river,  though  it  had  no  power  to  employ  any  of  its  capital  for  that  purpose : 
and,  *upon  a  bill  filed  by  one  shareholder,  it  was  held  that  the  com-  r^^oAc 
pany  could  not  legally  employ  any  of  their  capital  in  payment  ^ 
of  the  expenses  of  preparing,  prosecuting,  or  promoting  the  bill  in  par- 
liament, or  for  any  other  purpose  not  authorized  by  their  acts  of  incor- 
poration; and  an  injunction  was  granted,  to  restrain  them  from  so  doing. 
There,  the  proposed  bill  was  obviously  most  closely  connected  with  the 
interests  bf  the  company ;  and  yet  the  application  of  any  of  their  funds 
to  the  promotion  of  it  was  held  to  be  ultrd  vire$f  though  by  no  means 
so  palpable  a  misapplication  of  the  funds  as  that  contemplated  by  this 


806    B.  A.  RAILWAYS  CO.  «.  E.  C.  KAILWAY  CO.    M.  V.  1851. 

contract.  The  Master  of  the  Rolls  (Lord  LanodaIiB),  in  the  course  of 
a  very  long  and  yery  able  judgment,  says :  <<  I  do  not  think  that  this 
question  has  ever  been  before  the  House  of  Lords :  but,  so  far  as  the 
power  of  the  Court  of  Chancery  extends,  it  has  unalterably  decided 
that  companies  possessed  of  funds  for  objects  which  are  distinctly 
defined  by  act  of  parliament,  cannot  be  allowed  to  apply  them  to  any 
other  purpose  whatever,  however  beneficial  or  advantageous  it  may 
appear  either  to  the  company  or  to  individual  members  of  the  company." 
In  all  these  cases,  the  sole  question  has  been,  whether  or  not  the  con- 
tract was  legal.  With  regard  to  the  cases  cited  on  the  part  of  the 
plaintiffs,  they  will  all,  upon  examination,  be  found,  if  applicable  at  all, 
to  be  in  reality  authorities  the  other  way.  Clarke  v.  The  Imperial  6aa- 
Light  Company,  4  B.  &  Ad.  815  (E.  C.  L.  R.  vol.  24),  1  N.  &  M.  206 
(£•  C.  L.  R.  vol.  28),  merely  decided  that  the  court  would  presume 
nothing  in  favour  of  an  objection  on  the  part  of  the  directors,  that  the 
formalities  prescribed  by  the  act  of  parliament  in  affixing  the  company's 
seal  to  an  instrument,  had  not  been  duly  complied  with.  In  Hill  v. 
The  Manchester  and  Salford  Water  Works  Company,  2  B.  &  Ad.  544 
(E.  C.  L.  R.  vol.  22),  it  was  held,  that  the  company  could  not,  under 
*M^1  ^^^  ^^  */a(7^um,  show  that  a  bond  executed  by  them  was  inva- 
^  lidated  by  collateral  matter,  but  they  might  show  that  it  was 
void  because  executed  contrary  to  the  provisions  of  the  act  of  parlia- 
ment. Here,  the  defendants  do  not  seek  to  avoid  the  contract  by  any 
collateral  matter ;  but  they  say  it  is  illegal  and  void,  because  contrary 
to  the  provisions  of  the  act  of  parliament.  In  the  next  case  between 
the  same  partie8,(a)  Littledalb,  J.,  says :  <<  These  pleas  might  have 
been  an  answer  to  the  plaintiff's  action,  if  they  had  shown  that  the 
bonds  were  given  in  consideration  of  some  act  which  was  immoral,  or 
contrary  to  act  of  parliament  or  public  policy."  That  is  the  preqse 
defence  here :  this  contract  is  contrary  to  act  of  parliament  and  public 
policy.  In  the  notes  to  The  King  v.  Kilderly,  1  Wms.  Saund.  309  e, 
numerous  cases  are  referred  to  in  support  of  the  position,  that,  <<  when 
the  provisions  of  an  act  of  parliament  have  been  infringed,  no  contract 
can  be  enforced,  arising  out  of  the  transaction."  The  clear  ground 
upon  which  it  is  submitted  that  this  action  is  not  maintainable,  is,  that 
it  is  founded  upon  a  contract  by  which  the  defendants  undertook  to  pay 
certain  expenses  which  by  law  they  had  no  power  to  undertake  to  pay, 
and  to  the  payment  of  which  they  had  no  power  by  law  to  apply  any 
of  the  funds  which 'might  come  to  their  hands  under  the  act  of  parlia- 
ment,— a  contract  which  it  was  impossible  for  them  to  make  or  to  perform, 
without  exceeding  the  powers  and  violating  the  provisions  of  their  act 
of  parliament.  The  stipulation  to  pay  the  costs  of  soliciting  the  bills, 
the  non-payment  of  which  is  the  breach  here  assigned,  is  entirely 
dependent  and  based  upon  the  agreement  to  lease.     The  whole  is  void. 

(a)  6  B.  A  Ad.  806  (B.  C.  L.  R.  Tol.  27),  2  K.  ft  K.  678  (B.  0.  L.  R.  vol.  28). 
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.  BramweU^  in  reply. — The  first  question  is,  irhether,  *inde-  r^anw 
pendently  of  any  question  as  to  its  legality  as  between  the  com-  '- 
pany  and  the  public,  this  was  a  contract  which  the  parties  had  legal 
capacity  to  enter  into*  The  act  of  parliament  first  constitutes  the 
company,  and  then  gires  them  certain  rights  and  powers,  and  imposes 
upon  them  certain  duties  in  reference  to  the  public.  It  is  difficiUt  to 
say  that  a  corporation  cannot  bind  themselves  by  a  contract  which  is 
uUrd  the  scope  of  their  authority,  when  it  has  been  held  that  they  may 
be  indicted  for  a  misfeasance,  in  obstructing  an  old  road  without  first 
substituting  a  new  one :  The  Queen  v.  The  Great  North  of  England 
Railway  Company,  9  Q,  B.  816  (E.  C.  L.  R.  vol.  68).  [Maulb,  J.— 
Whether  a  corporation  may,  after  a  thing  has  been  done  under  the 
authority  of  their  common  seal,  defend  themselves  on  the  ground  that 
the  thing  done  was  one  which  they  had  no  legal  authority  to  do,  is  a 
very  different  question  from  whether  they  can  enforce  an  executory 
contract  which  has  been  entered  into  without  legal  authority.]  The 
act  of  creating  them  a  corporation,  and  giving  them  a  common  seal, 
gives  them  all  the  powers  that  are  legally  incident  to  a  corporation. 
And,  when  a  corporation  intrusts  a  particular  number  of  its  body  with 
a  seal,  it  is  competent  to  the  parties  so  intrusted  to  bind  the  corporation 
by  affixing  the  seal  to  any  contract  which  is  not  contrary  to  law,  or 
expressly  prohibited  by  the  act  of  parliament.  And  there  is  nothing 
upon  this  record  to  show  that  this  is  an  illegal  contract.  [Maulk,  J. 
— The  real  question  is,  whether  the  company,  being  created  a  corporate 
body  for  a  specific  purpose,  have  any  power  to  contract  beyond  the 
scope  of  that  limited  and  special  authority.]  The  question  here  is  not 
whether  a  court  of  equity  would  restrain  the  parties,  at  the  instance 
of  a  shareholder,  from  entering  into  or  acting  upon  such  a  contract  as 
this ;  but  whether  it  is  per  se  illegal.  Now,  *the  208th  section  r^oQ^ 
of  the  6  &  7  W.  4,  c.  cvi.,  enables  The  Eastern  Counties  Rail-  ^ 
way  Company  <<  from  time  to  time  to  make  and  enter  into  any  contract 
or  agreement  with  any  other  railway  company  (and  which  contract  or 
agreement  all  other  railway  companies  are  hereby  empowered  to  make 
and  enter  into),  either  for  the  division  or  apportionment  of  the  rates, 
tolls,  and  duties,  or  for  the  passage  over  or  along  the  railway  by  this 
act  authorized  to  be  made,  of  any  engines,  &c.,  of  or  belonging  to  any 
other  railway  company,  or  which  shall  pass  over  or  along  any  other  line 
of  railway,  or  for  the  passage  over  or  along  any  other  line  of  railway, 
of  any  engines,  &c.,  which  shall  belong  to  the  said  Eastern  Counties 
Railway  Company,  or  which  shall  pass  over  or  along  their  line  of  rail- 
way, upon  the  payment  of  such  rates,  tolls,  or  duties,  and  under  such 
conditions  and  restrictions  as  may  be  mutually  agreed  upon ;  and  also 
to  make  and  enter  into  any  other  contract  with  any  other  railway  com- 
pany^  that  may  be  deemed  advisable;  and  every  such  contract  may 
contain  such  covenants,  clauses,  provisions,  conditions,  and  agreements 
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as  the  contraQting  parties  may  respectively  tliink  adTisable,  and  nwta- 
ally  agree  upon."  [MaulHi  J. — The  preamble  to  that  sectiom  showi 
what  is  meant  by  it :  it  has  reference  solely  to  the  eonYenienoe  of  nm* 
ning  the  carriages  of  one  company  npon  a  portion  of  the  line  of  another 
railway  communicating  with  it.  The  very  enactment  shows  that  the 
legisUtore  thought  an  express  provision  necessary  to  enable  the  compa- 
nies to  enter  even  into  such  contracts  as  that.]  It  might  be  necessary, 
to  justify  the  directors,  as  against  dissentient  shareholders.  [Mauls, 
J. — If,  then,  s.  208  is  a  mere  enactment  regulating  the  exercise  of  the 
powers  of  the  company,  you  most  resort  to  the  incorporation  to  see 
what  is  the  extent  of  their  powers.]  It  is  impossible  to  see  that  the 
purposes  for  which  this  contract  was  entered  into  are  so  foreign  to  the 
*8091  P^"T^^^  ^^^  which  The  Eastern  ^Counties  Railway  Company  wee 
^  incorporated,  as  to  make  the  contract  illegal. 

Our.  adv.  wdt* 
Jeryis,  C.  J.,  now  delivered  the  judgment  of  the  court : — (a) 
This  is  an  action  of  covenant.  The  declaration  states,  that,  before 
the  contract  was  made,  there  were  four  railway  companies,  each  incor* 
porated  by  a  separate  act  of  parliament,-^The  Lynn  and  Ely  Railway 
Company,  The  Ely  and  Huntingdon  Railway  Company,  The  Lyna  a»4 
Dereham  Railway  Company,  and  the  defendants.  The  Eastern  Countiee 
Railway  Company ;  that  The  Lynn  and  Ely  Railway  Company  had 
introduced  into  parliament,  upon  their  own  petition,  four  bills  for  pur« 
poses  connected  with  their  railway ;  that  the  three  first-named  companies 
had  agreed  to  amalgamate  and  form  one  company  under  the  name  and 
style  of  The  East  Anglian  Railways  Company;  and  that  a  bill  was  then 
pending  in  parliament,  to  give  effect  to  such  agreement.  The  declara- 
tion then  states  that  the  defendants,  by  an  indenture  under  their  com* 
men  seal,  between  themselves  and  the  plaintiffs  (comprehending  the 
three  first-named  companies,  since  amalgamated  by  act  of  parliament), 
covenanted  with  the  plaintiffs  (amongst  other  things)  to  take  a  lease  of 
their  railways,  upon  certain  terms  mentioned  in  the  indenture,  and  to 
find  the  capital  necessary  for  the  construction  of  the  extensions, 
branches,  and  works  authorized  to  be  constructed  by  the  bills  then 
pending  in  parliament,  and  to  pay  the  costs  of  preparing  and  promoting 
such  bills,  whether  the  same  should  pass  into  law  or  not.  The  deda- 
ration  further  states  that  the  bills  were  proceeded  with ;  that  two  were 

*8101  P^^®^ '  ^^^  ^^^  ^^®  ^^^  ^^  ^^^  ^^^^  amounting  to  a  *large 
-^  sum,  had  not  been  paid  by  the  defendants  to  the  plaintiSs. 
The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded  thai 
the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways  to  t'he 
defendants;  that  they  had  been  unable  to  obtain  acts  of  parliament  for 
that  purpose ;  that  they  had  abandoned  all  intention  of  so  doing ;  and 

(a)  The  demurrer  was  argued  in  the  last  term,  before  Jkbtis,  C.  J.,  Mavle,  J,,  WilujlMS,  J., 
•ad  Iaupoukoi  J. 
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dMt  several  sbareliolders  of  the  defendants'  company  (naming  them) 
liad  not  assented  to  the  making  or  ^zeouting  the  indentore,  or  the  agree* 
aent  therein  contained* 

The  plaintiffs  demurred  generally  to  this  plea :  and  the  qaestion  for 
the  opinion  of  the  court,  is,  whether,  upon  this  record,  the  plaintiffs  can 
maintain  their  action.  We  are  of  opinion  that  they  cannot,  and  that 
the  defendants  are  entitled  to  judgment* 

The  defendants  are  incorporated  by  the  statute  6  &  7  W.  4,  c*  cvi., 
the  first  section  of  vhich  enacts  that  certain  persons  shall  be  united 
iato  a  company  for  making  and  maintaining  the  railway  mentioned  in 
that  section,  and  other  works  by  that  act  authorized,  and  for  other  pur- 
poses in  that  act  declared,  and  for  that  purpose  shall  be  one  body  cor- 
porate by  the  name  and  style  of  «The  Eastern  Counties  Bailway 
Company,"  and  have  perpetual  succession,  and  a  common  seal* 

The  third  section  empowers  the  company  to  raise  a  sum  of  money  for 
making  and  maintaining  the  said  railway,  and  other  works  authorised 
by  the  act;  and  the  5th  section  directs  the  money  so  raised  to  be  ex- 
pended in  and  towards  making  and  maintaining  the  said  railway,  and 
other  works,  and  in  otherwise  carrying  the  act  into  execution*  The 
tMU^  raised  on  mortgage  is  to  be  applied  in  the  same  way, — s* 
946 ;  and  the  profits  of  the  company,  after  defraying  the  expenses  of 
majiung,  maintaining,  and  working  the  said  railway,  are  to  be  accounted 
for  and  divided  amongst  the  proprietors  of  the  undertaking,— ss.  170, 
171* 

*This  act  is  a  public  act,  accessible  to  all,  and  si^>po8ed  to  be  r^toi  i 
ICMwn  to  all ;  and  the  plaintiffs  must,  therefore,  be  presumed  to  ^ 
have  dealt  with  the  defendants  with  a  full  knowledge  of  their  respective 
rights,  whatever  those  rights  may  be* 

It  is  clear  that  the  defendants  have  a  limited  authority  only,  and  are 
a  corporation  only  for  the  purpose  of  making  and  maintaining  the  rail- 
way sanctioned  by  the  act ;  and  that  their  funds  can  only  be  applied 
for  the  purposes  directed  and  provided  for  by  the  statute.  Indeed,  it 
is  not  contended  that  a  company  so  constituted  can  engage  in  new 
trades  not  contemplated  by  their  act :  but  it  is  said  that  they  may  em- 
bark in  other  undertakings,  however  various,  provided  the  object  of  the 
directors  be  to  increase  the  profits  of  their  own  railway* 

This,  in  truth,  is  the  same  proposition,  in  another  form ;  for,  if  the 
company  cannot  carry  on  a  new  trade,  merely  because  it  was  not  con- 
templated by  the  act,  they  cannot  embark  in  other  undertakings  not 
sanctioned  by  their  act,  merely  becaose  they  hope  the  speculation  may 
ultimately  increase  the  profit  of  the  shareholders*  They  cannot  engage 
in  a  new  trade,  because  they  are  a  corporation  only  for  the  purpose  of 
making  and  maintaining  The  Eastern  Counties  Bailway*  What  addi- 
tional power  do  they  acquire  from  the  fact  that  the  undertaking  may 
in  some  way  benefit  their  line?    Whatever  be  their  object,  or  the 
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prospect  of  flacoees,  they  are  still  but  a  corporation  for  the  purpose  onlj 
of  making  and  maintaining  The  Easiem  Counties  Railway :  and  if  they 
cannot  embark  in  new  trades,  because  they  have  only  a  limited  authority, 
for  the  same  reason  they  can  do  nothing  not  authorized  by  their  act, 
and  not  within  the  scope  of  their  authority. 

Every  proprietor,  when  he  takes  shares,  has  a  right  to  expect  that 
the  conditions  upon  which  the  act  was  obtained  will  be  performed ;  and 
*R121  ^^  ^  ^^  sufficient  answer  *to  a  shareholder,  expecting  his  divi- 
^  dend,  that  the  money  has  been  expended  upon  an  undertaking 
which  at  some  remote  period  may  be  highly  beneficial  to  the  line.  The 
public  also  has  an  interest  in  the  proper  administration  of  the  powers 
conferred  by  the  act.  The  comfort  and  safety  of  the  line  may  be 
seriously  impaired  if  the  money  supposed  to  be  necessary,  and  destined 
by  parliament  for  the  maintenance  of  the  railway,  be  expended  in  other 
undertakings  not  contemplated  when  the  act  was  obtained,  and  not 
expressly  sanctioned  by  the  legislature. 

The  cases  in  equity  which  have  been  cited,  proceeded  upon  this  view 
of  the  subject,  and  were  decided  not  because  the  particular  act  restrained 
by  injunction  was  a  breach  of  trust,  but  because  it  was  not  within  the 
scope  of  the  directors'  authority,  was  not  justified  by  the  statute,  and 
was  therefore  illegal.  In  Oolman  i;.  The  Eastern  Counties  Railway 
Company,  10  Beavan,  15,  the  Master  of  the  Rolls  (Lord  Lanodalb) 
says :  <<  It  has  been  very  properly  admitted  that  railway  companies 
have  no  right  to  enter  into  new  trades  or  businesses  not  pointed  out  by 
the  acts ;  but  it  has  been  contended  that  they  have  a  right  to  pledge, 
without  limit,  the  funds  of  the  company  in  the  encouragement  of  other 
transactions,  however  various  and  extensive,  provided  the  object  of  that 
liability  is  to  increase  the  traffic  upon  the  railway,  and  thereby  to 
increase  the  profit  to  the  shareholders.  There  is,  however,  no  authority 
for  anything  of  that  kind."  So,  in  Salomons  v.  Laing,  12  Beavan,  85^ 
he  says :  <<  A  railway  company  incorporated  by  act  of  parliament  is 
bound  to  apply  all  the  moneys  and  property  of  the  company  for  the 
purposes  directed  and  provided  for  by  the  act,  and  for  no  other  pur- 
pose whatsoever." 

The  same  principle  was  adopted  by  the  Lord  Chancellor  in  the  case 
*8131  ^^  Bi^gshaw  V.  The  Eastern  Union  ^Railway  Company,  2 
^  M'Naght.  &  G.  889,  by  Lord  Cranwobth,  in  Beman  v.  Rufford, 
as  reported  in  the  Jurist  for  this  year,(a)  and,  as  we  are  told,  by  Vice- 
Chanceller  Turner,  in  the  case  of  The  Great  Northern  Railway  Com- 
pany V.  The  Eastern  Counties  Railway  Company.  In  the  last  two 
cases,  the  learned  judges  treated  questions  similar  to  the  present  as 
purely  legal  questions,  and  therefore  directed  cases  to  be  stated  for  the 
opinion  of  a  court  of  law;  but,  at  the  same  time,  expressed  their 
opinion  that  the  contracts  were  illegal,  and  therefore  void. 

(a)  16  JviBi,  914. 
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If  the  contract  is  illegal,  as  being  contrary  to  the  act  of  parliament, 
it  is  nnnecessary  to  consider  the  effect  of  dissentient  shareholders ;  for, 
if  the  company  is  a  corporation  only  for  a  limited  purpose,  and  a  con- 
tract like  that  nnder  discossion  is  not  within  their  authority,  the  assent 
of  all  the  shareholders  to  such  a  contract,  though  it  may  make  them 
all  personally  liable  to  perform  such  contract,  would  not  bind  them  in 
their  corporate  capacity,  or  render  liable  their  corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this  record 
that  the  bills  in  parliament,  and  for  which  the  defendants  covenanted 
to  pay  the  costs,  were  not  connected  with  the  defendants'  railway.  If 
railway  companies  could  embark  in  undertakings  collateral  to  their  main 
line,  merely  because  the  main  line  might  in  the  result  be  benefited, 
there  would  be  much  in  this  objection ;  but,  upon  the  view  which  we 
have  above  expressed,  the  objection  cannot  prevail. 

We  know  that  each  of  the  four  litigant  companies  has  a  separate  act 
of  parliament :  we  know  that  the  statute  incorporating  the  defendants' 
company  gives  no  authority  respecting  the  bills  promoted  by  the  plain- 
tiffs :  and  we  are,  therefore,  bound  to  say  that  any  contract  relating  to 
such  bills  is  not  justified  by  the  act  of  parliament,  is  not  *within  ri^or%A 
the  scope  of  the  authority  of  the  company  as  a  corporation,  and  ^ 
is  therefore  void. 

For  these  reasons,  we  are  of  opinion  that  there  ought  to  be  judgment 
for  the  defendants.  Judgment  for  the  defendants. 


END  OF  MICHAELMAS  VACATION. 
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REOULA  aSNSRALIS. 

Trinity  Vacation,  1851. 
Ptodue^ian  and  PYoof  of  Mee&rd$. 

"The  judges,  on  the  13th  of  January,  in  th6  present  year,  referred 
to  us  to  consider  and  report  what  are  the  proper  regulations  to  be  made 
as  to  the  production  and  proof  of  records.  We  recommend  that  no 
order  of  a  court  or  a  judge  for  the  issuing  a  suhposna  duces  tecum^ 
where  an  original  record  is  required,  be  made,  unless  the  court  or  judge 
be  satisfied  that  there  is  good  reason  for  requiring  the  original  record ; 
and  that  no  such  9uJ>pcena  be  issued,  until  such  order  has  been  produced 
to  the  officer  issuing  the  same,  and  filed  with  him,  and  until  the  writ 
has  been  made  conformable  to  the  description  of  the  document  con- 
tained in  such  order. 

"  Signed  by  Erlb,  J.,  for  himself  and  Platt,  B.,  and  Talfourd,  J. 

«  Confirmed  by  the  judges,  3d  November,  1851. 

«  Samuel  Martin.*' 
Received  in  this  court  from  Mr.  1 

Baron  Martin,  Nov.  17, 1861.  j 


CASES 

ARaUED  AND  DETERMINED 

COURT  OF  COMMON  PLEAS, 

Df 

JSilorq  (Kenn, 

FIFTBEKTH  TBAB  OF  THE  BBiaK  OF  YIOTOBIA^    1862. 


The  Judges  who  sat  in  Banco  daring  this  Term,  were — 
Jebyis,  C.  J.  CbesswelLi  J. 

Maulb,  X  Williams,  J. 


HARRISON  and  Others  v.  THE  OREAT  NORTHERN  RAILWAY 
COMPANY.    Jan.  26. 

A  oontnet  under  leal  reeited  that  the  defendants,  a  railway  company,  were  "  desiroiu  of  being 
■applied  with  8M>,000  deepen  of  Danttie  or  Memel  timber."  Thii  eontraet  wa«  based  upon  a 
fpedfleatiotty  prepared  by  the  eompaay,  in  whioh  it  was  stated,  that»  "the  number  of  sleepers 
rehired  vnder  this  specification  is  850,000 ;  one-half  will  Aom  to  6«  delivered  in  1847,  and 
the  remainder  by  Midsummer,  1848 ;"  that»  "the  deliyeries  are  to  be  made  either  by  stacking 
the  sleepers  upon  a  whari^  or  property  loading  them  into  a  boat  or  barge,  or  other  yessel,  as 
•ray  6e  dirtied  by  the  rteident  engineer;**  and  that  the  payments  were  to  be  made  upon  the 
engineer  certifying  the  due  delivery  of  each  cargo. 

By  tlie  eoBtraoty  the  plaintUb  eprenanted  to  supply  the  company  with  850,000  sleepers  of  the 
<piaUty  and  description  mentioned,  and  to  delirer  them,  within  the  times  mentioned  in  the 
specification,  "as  and  when,  and  in  such  qnantitics,  and  in  such  manner,  as  the  engineer  of 
the  company  should  by  order  or  requisition  in  writing,  from  time  to  time,  within  the  period 
iisated  by  the  specification,  direct  or  require."  The  engineer  was  to  be  at  liberty,  at  any 
time  before  the  complete  execution  of  the  contract  "  by  the  delivery  of  the  whole  number 
of  850,000  sleepers,"  to  alter  their  sise,  form,  or  construction,  or  to  rary  the  times  of  dellTery 
"of  any  of  the  said  deepers  which  should  not  then  have  been  deliTcred."  And  the  defend, 
ants^  in  consideration  of  the  premises^  covenanted  to  pay  to  the  plaintifls,  "  for  or  in  respect 
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of  the  Mid  ileepen  hereinbefore  oontraoted  to  be  soppHed/'  a  eerteln  priee,  vpoii  tbeir  engi- 
neer certifjing  ihe  dae  deliyeiy  of  each  cargo.  And  it  was  farther  agreed  that  2000^  of  the 
price  should  be  retained  hy  the  company  nntil  two  months  after  their  engineer  should  hare 
eertifled  that  <' the  whole  of  the  said  350,000  sleepers  hereinbefore  agreedto  be  auppUed  by  the 
said  contractors,  shall  have  been  supplied :" 
Held,  that  this  was  a  positlre  oontract  by  the  plaintiflfs  to  supply,  and  by  the  defendants  to  take 
and  to  pay  for,  the  whole  number  of  350,000  sleepers ;  and  that  the  plaintiA  were  entitled  to 
notice  of  the  times  when  the  sleepers  would  be  required. 

This  was  an  action  of  coyenant.  The  declaration  stated,  tbat,  on  the 
12th  of  September,  1847,  a  certain  indenture  was  made  between  the 
defendants  of  *the  one  part,  and  the  plaintiffs  of  the  other  part, 
-profert, — the  tenor  whereof  follows  in  these  words,  that  is  to 
eaj,  This  indenture  made,  &o.,  between,  &c.,  Whereas  the  said  company 
are  desirous  of  being  supplied  with  350,000  sleepers  of  Dantzic  or 
Memel  timber :  And  whereas  the  particular  size  and  description  of  the 
said  sleepers  are  set  forth  in  the  specification  hereunto  annexed',  or  here- 
under written,  and  in  certain  drawings  therein  referred  to;  and  in  the 
same  specification  are  also  set  forth  the  several  times  within  which,  and 
the  port  at  which,  the  same  sleepers  will  be  required  to  be  delivered : 
And  whereas  the  said  contractors  are  willing  to  supply  the  said  company 
with  the  said  850,000  sleepers,  upon  the  terms  mentioned  in  the  said 
specification,  and  in  the  tender  of  the  said  contractors,  a  copy  of  which 
is  hereunder  written,  and  to  enter  into  the  several  covenants  and  agree- 
ments hereinafter  contained :  Now,  this  indenture  witnesseth,  that,  in 
consideration  of  the  covenants  and  agreements  hereinafter  contained 
on  the  part  of  the  said  company  to  be  observed  and  performed,  they 
the  said  plaintiffs  do  her^y,  for  themselves  jointly,  and  each  of  them 
as  a  separate  covenant  doth  hereby  for  himself  severally,  and  for  his 
heirs,  executors,  and  administrators,  covenant  and  contract  with 
The  Great  Northern  Railway  Company,  in  manner  following,  that 

*l^171  *^  ^^  ^^^'  ^^^^  ^^^^  ^^^  ^^^^  contractors,  their  executors,  admi- 
-*  nistrators,  or  assigns  (such  assigns  to  be  approved  of  by  or  on 
behalf  of  the  said  company,  as  hereinafter  required),  some  or  one  of 
them,  shall  and  will,  within  the  times  and  at  the  place  mentioned  in  the 
said  specification,  as  and  when,  and  in  such  quantities,  and  in  such  man- 
ner as  Joseph  Cubitt,  Esq.,  or  John  Miller,  Esq.,  or  other  the  principal 
engineer,  or  one  of  the  principal  engineers  for  the  time  being  of  the 
said  company,  shall,  by  order  or  requisition  in  writing  under  his  hand, 
from  time  to  time,  or  any  time  within  the  period  limited  in  and  by  such 
specification,  direct  or  require,  furnish  and  supply  the  said  company 
with  850,000  sleepers  of  Dantzic  or  Memel  timber ;  that  such  sleepers 
shall  be  of  such  description,  quality,  manufacture,  and  size,  and  of  such 
form  and  construction  as  are  mentioned  in  the  said  specification,  and  to 
be  equal  in  all  respects  to  the  specimens  deposited  with  the  said  Joseph 
Cubitt,  and  now  lying,  &c. :  That,  in  case  the  said  Joseph  Cubitt,  or 
the  said  John  Miller,  or  other  the  principal  engineer,  or  any  one  of  the 
principal  engineers  for  the  time  being  of  the  said  company,  shall,  at 
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any  time  before  the  oomplete  execution  of  this  contract  by  the  delivery 
of  the  whole  number  of  850,000  sleepers,  be  desirous  of  altering  the 
size,  form,  or  construction  of,  or  of  changing  or  varying  the  times  of 
delivery  of  any  of  the  said  sleepers  which  shall  not  then  have  been 
delivered,  he  shall  be  at  liberty  so  to  do,  and  then  and  in  such  case  a 
proportionate  and  fair  alteration  shall  be  made  in  the  price  to  be  paid 
for  the  sleepers,  the  size  or  form  or  construction  of  which  shall  be  so 
required  to  be  altered,  or  the  times  of  the  delivery  of  which  shall  be 
80  changed  or  varied,  either  by  increasing  or  diminishing,  as  the  case 
may  be,  the  price  hereinafter  agreed  to  be  paid  for  each  sleeper  supplied 
by  the  said  contractors ;  and  it  shall  be  lawful  for  the  engineer  of  the 
said  company  by  whom  such  ^alteration  or  change  shall  be  re-  r^coio 
quired  to  be  made,  to  settle  whether  any  alteration  in  price  shall  ^ 
be  made,  and,  if  so,  to  what  extent ;  provided  always,  that,  in  consi- 
dering the  question  of  such  alteration  of  price,  care  shall  be  taken  that 
the  contractors  shall  derive  the  same  proportionate  amount  of  profit  as 
they  would  have  had  if  no  such  alteration  as  aforesaid  had  been  required 
to  be  made :  That,  if  any  of  the  sleepers  delivered  by  the  said  con- 
tractors in  pursuance  of  their  contract  shall,  in  the  opinion  of  the  said 
Joseph  Gubitt,  or  the  said  John  Miller,  or  other  the  principal  engineer, 
or  any  one  of  the  principal  engineers  for  the  time  being  of  the  same 
company,  be  unsound  or  of  inferior  quality,  or  shall  not  agree  in  all 
respects  with  the  said  specification  and  with  the  specimens  hereinbefore 
referred  to,  or,  aa  the  case  may  be,  with  the  order  or  requisition  of  any 
such  engineer  as  aforesaid,  under  the  provisions  for  that  purpose  here- 
inbefore contained,  it  shall  be  lawful  for  the  said  Joseph  Gubitt  or  the 
said  John  Miller,  or  for  other  the  principal  engineer  for  the  time  being 
of  the  said  company,  to  reject  the  same,  and',  by  a  notice  in  writing 
under  his  hand,  to  be  delivered  to  the  said  contractors,  or  any  or  either 
of  them,  or  their  or  his  executors,  administrators,  or  assigns,  or  left  at 
or  sent  by  post  directed  to  the  last  known  place  or  places  of  abode  in 
England  of  the  said  contractors,  or  any  or  either  of  them,  or  his  or 
their  executors,  administrators,  or  assigns,  to  require  the  said  contractors, 
their  executors,  administrators,  &o.,  at  their  own  expense,  to  remove  or 
take  away  the  same,  and  to  supply  an  equal  number  of  others  in  their  place 
or  stead,  of  the  quality,  dimensions,  and  kind  required  by  the  said  specifi- 
cation, or  by  such  order  or  requisition  as  aforesaid,  within  such  period  as 
shall  by  such  notice  be  from  time  to  time  appointed  or  limited :  That,  in 
case  the  said  contractors,  their  executors,  administrators,  or  assigns,  shall 
refuse  or  fail  or  neglect  to  deliver  to  the  said  company,  at  the  place 
*where,  and  on  or  before  the  days  or  times  at  which  the  said  r^o^q 
Joseph  Gubitt,  or  John  Miller,  or  other  the  principal  engineer,  '- 
or  any  one  of  the  principal  engineers  for  the  time  being  of  the  company, 
shall  have  required  the  same  to  be  delivered  as  hereinbefore  mentioned, 
the  required  number  of  sleepers,  of  such  size,  form,  construction,  and 
VOI..ZI.— 69  2z2 
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quality  as  are  hereinbefore  stipalated  for,  or  as  the  case  may  be,  of 
such  other  size,  form,  construction,  and  quality  as  may  be  required  by 
any  of  the  principal  engineers  for  the  time  being  of  the  said  company, 
under  the  power  for  that  purpose  hereinbefore  contained,  or  shall  refase 
or  fail  or  neglect,  when  required  so  to  do  by  such  notice  as  aforesaid, 
to  remove  and  take  away  any  sleepers  which  shall  have  been  rejected 
by  any  of  the  principal  engineers  for  the  time  being  of  the  company, 
and  in  their  place  or  stead  to  substitute  a  like  number  of  sleepers  of 
proper  form,  size,  construction,  and  quality,  to  the  satisfaction  of  the 
said  Joseph  Cubitt,  or  the  said  John  Miller,  or  other  the  principal  engi- 
neer, or  one  of  the  principal  engineers,  for  the  time  being,  of  the  said 
company;  then,  and  in  every  of  such  cases,  it  shall  be  lawful  for  the 
said  company,  or  their  agents,  from  time  to  time,  at  the  costs  and 
expense  of  the  said  contractors,  their  executors,  administrators,  or 
assigns,  to  purchase  and  provide  such  number  of  sleepers  of  like  size, 
construction,  and  quality  as  aforesaid,  as  will  make  up  the  full  number 
hereinbefore  agreed  to  be  supplied  by  the  said  contractors,  their  exe- 
cutors, administrators,  or  assigns,  and  also  from  time  to  time  to  supply 
the  place  of  such  sleepers  as  shall  have  been  rejected  as  aforesaid,  and 
whose  place  or  places  shall  not  have  been  supplied  by  the  said  con- 
tractors, their  executors,  &c.,  and  also,  after  one  month's  notice  to  the 
said  contractors,  to  remove  such  rejected  sleepers  as  shall  not  have 
been  taken  away  by  the  said  contractors,  their  executors,  &c.,  to  such 
place  or  places  as  the  said  company  or  their  agents  may  from  time  to 
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time  think  proper,  ""without  any  liability  on  the  part  of  the  said 


company  or  their  agents  for  any  loss  or  damage  which  may 
thereby  happen  to  such  sleepers,  either  from  the  manner  of  removal  or 
the  insecurity  of  the  place  to  which  the  same  shall  be  removed,  or  from 
any  other  cause  whatever :  That,  when  and  so  often  as  the  said  company 
shall  from  any  such  cause  as  aforesaid,  have  been  compelled  to  purchase 
any  sleepers,  it  shall  be  lawful  for  any  of  the  principal  engineers  for  the 
time  being  of  the  said  company  to  certify  under  his  hand  the  amount 
of  such  purchase-money,  and  also  the  amount  of  the  costs  and  value  of 
the  damage  which  the  said  company  may  have  been  put  to  or  have 
sustained  by  such  refusal,  failure,  or  delay  on  the  part  of  the  said  con- 
tractors, their  executors,  &;c.,  to  fulfil  this  contract,  or  any  part  thereof, 
and  it  shall  be  lawful  for  the  said  company  from  time  to  time  to  deduct 
the  amount  of  such  purchase-money,  costs,  and  damages,  when  so  certi^ 
fied  as  aforesaid,  out  of  or  from  any  moneys  which  shall  be  then  due, 
or  may  thereafter  become  due,  from  the  said  company  to  the  said  con- 
tractors, their  executors,  &c.,  under  or  by  virtue  of  these  presents ;  and, 
in  case  the  sum  or  sums  so  authorized  to  be  deducted  as  aforesaid  shall 
exceed  the  amount  of  money  payable  to  the  said  contractors,  their  exe^ 
cutors,  &c.,  as  aforesaid,  then  and  in  every  such  case  the  said  contract- 
ors, their  executors,  Ac,  shall  and  will,  on  demand  by  the  said  company^ 
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jMtj  the  excess  of  such  porchase-monej,  costs,  and  damages,  unto  the 
said  company :  That,  in  case  the  said  contractors,  their  executors,  &c., 
shall  not  regularly  deliver  the  said  sleepers  in  such  quantities  and 
at  such  times  and  place  as  are  or  is  herein  agreed  upon,  to  the  satisfac- 
tion of  the  said  Joseph  Gubitt,  or  of  the  said  John  Miller,  or  of  other  the 
said  principal  engineer,  or  any  one  of  the  principal  engineers,  for  the 
time  being,  of  the  said  company,  according  to  this  contract,  or  shall  from 
any  cause  whatsoever  other  than  the  acts  of  the  said  company,  their 
*o£Scers,  engineers,  or  authorized  agents,  be  prevented  from  r^^oi 
making  such  delivery  or  deliveries  as  aforesaid,  according  to  *- 
this  present  contract,  and  if  such  default,  impediment,  or  delay  shall 
continue  for  the  space  of  fifteen  days, next  after  notice  in  writing, 
signed  by  the  secretary  of  the  said  company,  or  by  the  said  Joseph 
Cubitt  or  the  said  John  Miller,  or  by  other  the  principal  engineer,  or 
by  any  one  of  the  principal  engineers  for  the  time  being  of  the  said 
company,  requiring  them  to  put  an  end  to  such  default,  impediment, 
or  delay,  shall  have  been  given  to  the  said  contractors,  or  any  or  either 
of  them,  or  to  their  or  his  executors,  &c.,  or  left  for  or  sent  by  post 
directed  to  them,  or  any  or  either  of  them,  at  their  or  any  or  either 
of  their  usual  or  last  known  place  or  places  of  abode  in  England ;  or, 
if  they  the  said  contractors,  before  the  completion  of  this  contract, 
shall  be  declared  bankrupt  or  insolvent,  then  and  in  any  of  such  cases 
it  shall  be  lawful  for  the  said  company,  if  and  as  they  shall  think  pro- 
per, by  writing  under  the  hand  of  the  secretary  of  the  company  to  be 
delivered  to  the  said  contractors,  or  any  or  either  of  them,  or  their  or 
his  executors,  &c.,  absolutely  to  determine  this  contract ;  and,  in  such 
case,  all  the  moneys  due  from  the  said  company  to  the  said  contractors, 
but  which  according  to  the  agreements  herein  contained  shall  not  have 
been  actually  paid  to  them  in  possession,  and  all  moneys  which  other- 
wise would  have  become  payable  to  them  thereafter  from  the  said  com- 
pany, shall  be  held  and  retained  by  the  said  company,  and  be  applied 
in  payment  to  them  of  all  costs,  damages,  and  expenses  which,  in  the 
judgment  of  the  said  Joseph  Cubitt,  or  of  the  said  John  Miller,  or  of 
the  principal  engineer  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  said  company,  they  shall  actually  sustain  or  be  put 
to  by  reason  of  the  default  of  the  said  contractors :  That,  if  the  moneys 
so  retained  by  the  said  company  under  the  last  foregoing  agreement 
shall  be  *insuflScient  to  discharge  the  expense  of  providing  all  r^goo 
such  sleepers  as  shall  have  been  so  neglected  to  be  supplied  ^ 
by  the  said  contractors,  and  to  indemnify  the  said  company  against 
all  such  costs,  damages,  and  expenses  as  aforesaid,  then  the  said  con- 
tractors, their  executors,  &c.,  shall  and  will  make  good  and  pay  to  the 
said  company  such  deficiency,  on  demand:  That,  if  the  moneys  so 
retained  shall  be  more  than  sufficient  fully  to  indemnify  the  said  com- 
pany in  manner  aforesaid,  then  and  in  such  case  the  surplus  thereof 
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shall  be  paid  over  hj  them  to  the  said  contractors,  their  execntors, 
&c. :  That  all  such  forfeitures,  penal  sums,  and  reservations  as  are 
herein,  eventaally  or  otherwise,  reserved  or  agreed  to  be  paid  or  made 
respectively  to  the  said  company,  are  stipulated  and  intended  to  be 
specifically  rendered  to  or  retained  by  them  in  the  nature  of  liquidated 
damages ;  and  that  no  relief  against  the  same  forfeitures  or  rescrva^ 
tions  shall  be  sought  in  any  court  of  law  or  equity ;  and  these  presents 
shall  or  may  be  pleaded  in  bar  to  any  such  relief,  or  application  for 
the  same :  That  the  said  contractors,  their  executors  or  administrators, 
shall  not  nor  will,  unless  with  the  previous  consent  of  the  said  com* 
pany,  signified  in  writing  under  the  hand  of  the  secretary  of  the  said 
company,  assign,  transfer,  or  sublet  the  contract  hereby  entered  into, 
or  any  part  thereof;  and  that  no  such  contract  shall  be  valid,  unless  it 
contains  the  names  or  name  of  the  persons  or  person  to  whom  such 
assignment,  transfer,  or  subletting,  is  proposed  to  be  made,  and  also 
the  number  of  sleepers  to  be  by  such  person  or  persons  sjappUed ;  and 
that  no  such  sub-contract  or  assignment,  with  or  without  the  consent 
of  the  said  company,  shall  exonerate  the  said  contractors,  their  heirs, 
executors,  or  administrators,  from  their  respective  liability  under  these 
presents  for  the  due  performance  of  all  the  matters  herein  comprised ; 
and  such  liability  shall  continue  unaffected  by  any  such  subletting 
^gQQ^  *or  assignment :  And  this  indenture  further  witnesseth,  that,  in 
-■  consideration  of  the  premises,  and  of  the  covenants  and  agree- 
ments hereinbefore  contained  on  the  part  of  the  said  contractors  to  be 
observed  and  performed,  the  said  Oreat  Northern  Railway  Company  do 
hereby  covenant  and  agree  with  the  said  contractors,  their  executors, 
&c.,  that  they  the  said  company  shall  and  will  pay  to  the  said  con- 
tractors, their  executors,  &;c.,  for  or  in  respect  of  the  said  sleepers  here- 
inbefore contracted  to  be  supplied,  .the  price  of  4«.  8d,  per  sleeper,  at 
the  times  and  in  manner  hereinafter  mentioned,  that  is  to  say,  that, 
when  and  as  often  as  the  said  Joseph  Cubitt  or  John  Miller,  or  other 
the  principal  engineer,  or  one  of  the  principal  engineers  for  the  time 
being  of  the  said  company,  shall  have  certified,  in  the  manner  herein- 
after mentioned,  that  a  cargo  of  sleepers  to  an  amount  or  value  stated 
in  such  certificate  has  been  delivered,  and  that  the  sum  stated  in  such 
certificate  as  the  amount  or  value  of  such  sleepers  is  due  and  owing  to 
the  said  contractors,  and  no  deductions  are  to  be  made  therefrom  oa 
account  or  in  respect  of  the  several  sums  of  money  hereinbefore  autho- 
rized to  be  deducted  from  the  sums  payable  to  them  by  the  said  com- 
pany, then  the  said  company  shall  and  will  forthwith  pay  unto  the  said 
contractors,  their  executors,  &c.,  the  sum  stated  in  such  certificate  as 
the  amount  or  value  of  such  sleepers ;  or,  in  case  any  deductions  are  to 
be  made  therefrom,  then  so  much  thereof  as  may  be  due  and  owing  to 
them  after  such  deductions  shall  have  been  made :  And  it  is  hereby 
further  agreed  that  each  delivery  or  cargo  of  sleepers  shall  be  examined 
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bj  the  resident  engineers  of  the  company,  or  other  the  parties  who  maj 
be  appointed  by  the  said  company  for  that  purpose,  who  shall  certify 
the  number  thereof  which  are  in  accordance  with  the  true  intent  and 
meaning  of  the  said  specification,  and  of  this  contract ;  and,  when  such 
certificate  shall  have  been  countersigned  *by  the  said  Joseph  r^on^ 
Oubitt  or  the  said  John  Miller,  or  by  other  the  principal  engineers  '■ 
for  the  time  being  of  the  said  company,  the  said  contractors,  their  exe- 
cutors, &c.,  shall  be  entitled  to  receive  from  the  said  company,  within 
one  calendar  month  from  the  time  of  the  delivery  of  each  cargo,  the 
amount  of  the  moneys  payable  to  them  in  respect  thereof,  according  to 
the  agreements  herein  contained:  Provided  always,  that  the  said 
sleepers  sl^all  not  be  deemed  to  have  been  duly  supplied,  nor  shall  the 
said  contractors,  their  executors,  &c.,  be  entitled  to  receive  payment 
for  the  same  in  manner  aforesaid,  unless  the  same  shall  have  been 
supplied  in  all  respects  according  to  the  forms  and  requirements  of 
the  said  specification,  and  of  this  contract,  and  shall  have  been  cer- 
tified by  the  said  resident  engineer  to  have  been  so  supplied,  and  his 
certificate  thereof  shall  have  been  countersigned  in  manner  aforesaid : 
Provided  always,  and  it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto,  and  the  said  plaintifis  (naming  them)  do,  and  each 
of  them  doth,  hereby  consent  and  agree,  notwithstanding  the  covenants 
hereinbefore  contained  for  payment  by  the  said  company  of  the  full 
amount  due  to  the  said  contractors,  for  sleepers  delivered,  within 
one  calendar  month  from  the  delivery  thereof,  that  no  sum  of  money 
shall  be  claimed  by  or  received  by  them  on  account  of  the  sleepers 
00  supplied,  until  sleepers  above  the  value  of  2000Z.  shall  have  been 
delivered  to  and  certified  to  have  been  received  by  the  said  company ; 
and  that,  as  soon  as  sleepers  to  the  amount  or  value  of  20002.  shall 
have  been  so  delivered  to  and  certified  to  be  received  by  the  said 
company,  such  sum  of  2000Z.  shall  not  be  paid  to  the  said  contractors, 
but  shall  be  retained  by  the  said  company,  without  interest,  and  the 
excess  only  of  the  value  of  the  sleepers  supplied  over  and  above  the 
sum  of  20002.  shall  be  from  time  to  time  paid  to  the  said  contractors ; 
it  being  the  intention  of  the  parties  hereto  that  the  payment  to  the 
*said  contractors  on  account  of  the  sleepers  supplied  by  them  r^^oo^ 
under  this  contract  shall  always  f&U  short  of,  and  be  less  by  ^ 
20002.  than,  the  sum  actually  due  to  them  on  account  thereof, — to  the 
end  and  intent  that  the  said  company  may  always  have  in  their  hands 
the  sum  of  2000Z.  for  the  purpose  of  securing  the  due  performance  of 
this  contract,  and  the  payment  of  the  several  sums  which  may  be  due 
to  the  said  company  by  the  said  contractors,  their  executors,  &c.,  under 
or  by  virtue  of  the  provisions  of  these  presents :  And  it  is  hereby  fur- 
ther agreed,  that,  within  two  calendar  months  after  the  whole  of  the 
aaid  860,000  sleepers  hereinbefore  agreed  to  be  supplied  by  the  said 
contractors  shall  have  been  supplied,  and  a  certificate  thereof  shall  We 
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been  signed  by  the  said  Joseph  Cubitt,  or  the  said  John  Miller,  or  bj 
the  principal  engineer,  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  said  company,  and  all  demands  between  the  said  com- 
pany and  the  said  contractors,  their  executors,  &c.,  shall  hare  been 
finally  settled  and  adjusted,  the  said  sum  of  2000Z.  so  agreed  to  be  re- 
tained by  the  said  company  for  the  purposes  aforesaid,  or  so  much 
thereof  as  may  then  remain  due  and  owing  to  the  said  contractors,  their 
executors,  &c.,  by  the  said  company,  shall  be  paid  oyer  to  them  by  the 
said  company:  Provided,  nevertheless,  that  neither  the  certificate  of 
the  engineer  of  the  said  company  declaring  the  sums  owing  to  the 
said  contractors,  their  executors,  &c.,  from  time  to  time,  nor  the  pay- 
ment of  the  said  sum  of  2000Z.,  or  the  balance  thereof,  shall  operate 
to  release  them  from  their  liability  to  remove  and  carry  away  any 
sleepers  supplied  by  them,  which  may  have  been  previously  rejected  on 
the  behalf  of  the  said  company,  and  to  supply  other  sleepers  in  their 
places  or  stead :  And  it  is  hereby  further  agreed,  that,  in  case,  and  so 
often  as,  any  dispute  shall  arise  between  the  said  company  and  the  said 
contractors,  their  executors,  &c.,  concerning  or  relating  to  the  said 
sleepers  *hereby  contracted  for,  or  any  of  them,  or  to  any  cove- 
nant, engagement,  matter,  or  thing  herein  contained,  the  subject 
of  every  such  dispute  shall  be  referred  to  the  decision  of  the  said  Joseph 
Cubitt  or  John  Miller,  or  other  the  principal  engineer,  or  any  of  the 
principal  engineers  for  the  time  being  of  the  said  company,  at  the  option 
of  the  said  company,  whose  decision  and  determination  shall  be  final 
and  conclusive  and  binding  upon  all  parties :  And  it  is  hereby  further 
agreed,  that,  when  and  as  often  as  any  cargo  or  quantity  of  sleepers 
shall  have  been  delivered  as  aforesaid  by  the  said  contractors,  and  shall 
have  been  examined  by  some  resident  engineer  of  the  company  or  other 
the  parties  who  may  be  appointed  by  the  said  company  for  that  purpose, 
and  who  shall  have  certified  the  number  thereof  which  are  in  accordance 
with  the  true  intent  and  meaning  of  the  said  specification  and  this  con- 
tract, the  same  and  every  of  them,  and  every  part  thereof,  shall,  imme- 
diately after  the  signing  of  such  certificate,  and  notwithstanding  the 
same  shall  not  have  been  countersigned  by  one  of  the  principal  engineers 
of  the  said  company,  be  and  be  considered  to  remain  at  the  sole  risk 
and  expense  of  the  said  company  in  all  respects :  And,  lastly,  it  is 
hereby  agreed  that  the  costs,  charges,  and  expenses  attending  the  pre- 
paration and  execution  of  this  contract,  and  of  a  bond  to  be  entered 
into  by  the  said  contractors  for  the  due  and  complete  performance  of 
the  several  covenants,  conditions,  and  agreements  herein  contained,  and 
on  their  part  and  behalf  to  be  observed  and  performed,  shall  be  borne 
and  paid,  in  equal  proportions,  by  the  said  contractors,  their  executors^ 
&c.,  and  the  said  company. 

The  declaration  then  set  out  the  specification,  conditions  of  tender, 
and  tender,  which  were  alleged  to  have  been  annexed  to  and  to  hare 
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formed  part  of  the  indentnre.  In  the  former  vere  the  following,  among 
cfther,  provisions : — The  number  of  sleepers  required  *under  this  rj,,«97 
specification,  is  850,000.  One-half  will  have  to  be  delivered  in  '-  '^ 
1847,  and  the  remainder  bj  Midsummer,  1848.  The  port  at  which  the 
deliveries  will  have  to  be  made,  is  Goole.  [Then  followed  a  description 
of  the  sleepers,  and  a  drawing.]  All  sleepers  which  in  the  judgment 
of  Mr.  Joseph  Gubitt  or  Mr.  John  Miller,  engineers  to  The  Great  North- 
ern Railway  Company,  are  in  any  respect  inferior  to  the  above  specifica- 
tion, will  be  rejected,  and  their  amount  deducted  from  the  payments. 
Each  delivery  or  cargo  of  sleepers  will  be  examined  by  the  resident  en- 
gineers or  other  parties  appointed  for  the  purpose ;  and  they  will  certify 
the  number  thereof  which  are  in  accordance  with  the  true  intent  and 
meaning  of  this  specification ;  and  payment  will  be  made  on  their  certi- 
ficates, countersigned  either  by  Mr.  Joseph  Oubitt  or  Mr.  John  Miller, 
according  to  the  districts  to  which  the  respective  deliveries  appertain. 
The  deliveries  are  to  be  made  either  by  stacking  the  sleepers  upon  a 
wharf,  or  properly  loading  them  into  a  boat  or  barge  or  other  vessel,  as 
may  be  directed  by  the  resident  engineer ;  and  all  labour  and  expense 
of  all  kind  incurred  in  so  stacking  them  upon  the  wharf,  or  loading 
them  into  a  boat,  barge,  or  vessel  as  aforesaid,  to  be  paid  for  by  the  con- 
tractors. Payments  will  be  made  monthly,  within  one  month  of  the 
date  of  the  engineer's  certificate  of  each  cargo,  after  sleepers  to  the 
amount  of  5000Z.  shall  have  been  delivered  and  certified ;  which  sum  of 
6000Z.  shall  remain  in  the  hands  of  the  company,  without  interest,  as  a 
guarantee  for  the  due  and  proper  performance  of  the  contract,  until  two 
months  after  date  of  certificate  by  the  engineer  that  the  said  contract 
is  completed,  and  to  his  satisfaction ;  and,  should  the  contractor  refuse 
to  execute  his  contract  in  accordance  with  all  the  terms  and  conditions 
herein  specified,  the  said  sum  of  5000{.  shall  become  forfeit  to  the  com- 


pany.    Tenders  are  to  be  made  at  a  "^price  per  sleeper,  which 
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price  is  to  include  every  expense  whatever  attendant  on  the 
supply,  delivery,  stacking,  or  stowing  of  the  sleepers,  except  dues  and 
wharfage  at  the  ports  where  the  deliveries  are  made.  The  party  whose 
tender  may  be  accepted,  will  be  required  to  execute  a  regular  contract 
and  bond  prepared  by  the  company's  solicitor,  embodying  the  terms  and 
conditions  herein  specified,  for  the  due  performance  of  his  contract ; 
the  expenses  of  preparing  such  contract  and  bond  to  be  borne  equally 
by  the  two  contracting  parties. 

What  was  called  in  the  declaration  the  ^^  tender,"  was  contained  in  a 
letter  addressed  by  the  plaintiffs  to  the  secretary  of  the  company,  in 
which  was  the  following  passage, — "  We  now  beg  leave  to  hand  you  a 
contract  for  the  200,000  sleepers  which  your  company  have  agreed  to 
take;  and,  in  reference  to  a  further  quantity  delivered  at  Goole,  we  will 
undertake  to  supply  800,000,  or  as  many  more  as  you  may  want  to  com- 
plete your  line,  at  the  same  price,  4«.  8(2.  each." 
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The  declaration,  after  averring  the  identity  of  the  dooaments  set  out, 
and  of  the  contracting  partiesf  proceeded  to  aver, — That,  after  the 
making  of  the  said  indenture,  and  before  this  suit,  the  year  of  our  Lord 
1847,  and  .Midsummer  in  the  year  of  our  Lord  1848,  elapsed  and 
expired :  That,  as  to  the  said  half  of  the  said  sleepers,  to  wit,  175,000 
thereof,  covenanted  as  aforesaid  to  be  delivered  in  the  year  1847,  the 
plaintiffs  had  always  fulfilled  all  things  in  the  said  indenture  contained 
on  their  part  to  be  fulfilled  in  respect  of  the  said  half  of  the  said  sleepers 
to  be  delivered  in  the  year  1847,  except  so  far  as  they  were  prevented 
by  the  defendants  and  their  engineers  as  thereinafter  mentioned :  That, 
as  to  the  said  half  of  the  said  sleepers,  to  wit,  175,000  thereof,  to  be 
delivered  in  the  year  1847,  they  were  always  ready  and  willing,  within 
the  time  and  at  the  place  mentioned  in  the  said  specification  for  the 
^«oq-i  delivery  of  the  *said  half  of  the  said  sleepers,  to  wit,  during  the 

-*  said  year  1847,  at  Goole,  as,  when,  and  in  such  quantities,  and 
in  such  manner,  as  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or 
other  the  principal  engineer  or  one  of  the  principal  engineers  for  the 
time  being  of  the  said  company,  should,  by  order  or  requisition  in 
writing  under  his  hand,  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  that  behalf  in  and  by  the  said  specification,  direct  or 
require,  to  furnish  and  supply  the  defendants  with  the  said  half  of  the 
said  sleepers,  of  Dantzic  or  Memel  timber,  of  such  description,  quality, 
manufacture,  and  size,  and  of  such  form  and  construction,  as  were  men- 
tioned in  the  said  specification,  and  to  be  equal  in  all  respects  to  the 
said  specimens  in  the  said  indenture  in  that  behalf  mentioned,  and  in  all 
respects  according  to  the  said  indenture ;  and  that  the  said  year  1847 
elapsed  before  this  suit :  Yet  that  the  said  Joseph  Oubitt  did  not,  nor  did 
the  said  John  Miller,  or  any  other  principal  engineer  or  engineers  of  the 
said  company,  in  or  during  the  said  year  1847,  or  at  any  ti^ne,  make  or 
give  to  the  plaintiffs,  or  either  of  them,  any  order  or  requisition  in 
writing  under  his  or  their  hands,  touching  or  concerning  the  said  half  of 
the  said  sleepers  to  be  delivered  as  aforesaid  in  the  said  year  1847,  or 
any  part  thereof,  or  the  delivery  thereof,  or  any  part  thereof,  or  the 
manner,  time,  or  quantity  in  which  the  said  half  of  the  said  sleepers,  or 
any  part  thereof,  was  to  be  delivered ;  whereby  the  plaintifis  were  wholly 
deprived  of  the  gains  and  profits  which  they  might  and  otherwise  would 
have  made  by  the  delivery  of  and  payment  for  the  said  half  of  the  said 
sleepers  according  to  the  said  indenture,  to  wit,  20,0002. :  That,  as  to 
the  remainder  of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted 
as  aforesaid  to  be  delivered  by  Midsummer,  1848,  they  the  plaintiffs  had 
always  fulfilled  all  things  in  the  said  indenture  contained  on  their  part 
^MOl  ^^  ^^  fulfilled  '^'in  respect  of  the  said  remainder  of  the  said 

-^  sleepers,  except  so  far  as  they  were  hindered  by  the  defendants 
and  their  engineers  as  thereinafter  mentioned ;  and  that,  as  to  the  said 
remainder  of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted  as 
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aforesaid  to  be  delivered  by  midBommery  1848,  thej  were  always  ready 
and  willing,  within  the  time  and  at  the  place  mentioned  in  the  said  speci* 
fication  for  the  delivery  of  the  said  remainder  of  the  said  sleepers,  to 
wit,  untU  and  at  Midsummer,  1848,  at  the  said  port  of  Ooole,  as  and 
when,  and  in  such  quantities,  and  in  such  manner,  as  the  said  Joseph 
Cttbitt  or  the  said  John  Miller,  or  other  the  principal  engineer,  or  one  of 
the  principal  engineers  for  the  time  being  of  the  said  company,  should^ 
by  order  or  requisition  in  writing  under  his  hand,  from  time  to  time,  or 
at  any  time  within  the  period  limited  in  that  behalf  in  and  by  the  said 
specification,  direct  or  require,  to  furnish  and  supply  the  defendants  with 
the  said  remainder  of  the  said  sleepers  of  Dantzic  or  Memel  timber,  of 
such  description,  quality,  manufacture,  and  size,  and  of  such  form  and 
construction,  as  were  mentioned  in  the  said  specification,  and  to  be 
equal  in  all  respects  to  the  said  specimens  in  the  said  specification^in 
that  behalf  mentioned,  and  in  all  respects  according  to  the  said  inden^ 
ture :  Yet  that  the  said  Joseph  Cubitt  did  not,  nor  did  the  said  John 
Miller,  or  any  other  principal  engineer  or  engineers  of  the  said  com- 
pany, in  or  during  the  said  year  1847,  or  before  or  at  Midsummer, 
1848,  or  at  any  time,  make  or  give  to  the  plaintiffs,  or  either  of  them, 
any  order  or  requisition  in  writing  under  his  or  their  hands,  touching  or 
concerning  the  said  remainder  of  the  said  sleepers  to  be  deUvered  as 
aforesaid  by  Midsummer,  1848,  or  any  part  thereof,  or  the  delivery 
thereof,  or  any  part  thereof,  or  the  manner,  time,  or  quantity  in  which 
the  remainder  of  the  said  sleepers,  or  any  part  thereof,  was  to  be 
delivered ;  whereby  the  plaintiffs  were  wholly  deprived  of  the  gains  and 
profits  which  '''they  might  and  otherwise  would  have  made  by  the  r^^no^ 
delivery  of,  and  payment  for,  the  said  remainder  of  the  said  '- 
sleepers,  according  to  the  said  indenture,  to  wit,  20,000{.,  &;c. 

The  defendants  pleaded,  amongst  other  pleas,  fourthly, — as  to  so 
much  of  the  declaration  as  related  to  the  said  half  of  the  said  sleepers 
so  covenanted  as  therein  mentioned  to  be  delivered  in  the  year  1847, 
and  the  causes  of  action  in  relation  thereto ; — that  the  plaintiffs  did 
not,  during  any  part  of  the  said  year  1847,  deliver  to  the  defendants 
the  said  half  of  the  said  sleepers,  or  any  part  thereof,  at  the  said  place 
mentioned  in  the  said  specification  for  the  delivery  thereof;  wherefore 
the  defendants  prayed  judgment  if  the  plaintiffs  ought  to  have  or 
maintain  their  aforesaid  action  against  them,  &c. 

The  seventh  was  a  similar  plea,  as  to  so  much  of  the  declaration  as 
related  to  the  remainder  of  the  said  sleepers  covenanted  to  be  delivered 
by  Midsummer,  1848. 

The  eighth  plea  stated  that  the  plaintiff  did  not,  nor  did  either  of 
them,  at  any  time  request  the  defendants  or  the  said  Joseph  Cubitt^ 
or  the  said  John  Miller,  or  any  of  the  principal  engineers  for  the  time 
being  of  the  defendants,  or  other  person  or  persons  in  that  behalf 
authorized  to  make  or  give  the  same,  to  make  or  give  to  the  plaintiffs, 
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or  either  of  them,  any  order  or  requisition  in  writing  under  his  or  their 
hands,  touching  or  concerning  any  part  of  the  said  850,000  sleepers  so 
contracted  by  the  defendants  to  be  delivered  as  aforesaid,  or  the  delivery 
thereof,  or  the  manner,  time,  or  quantity  in  which  they,  or  any  part 
thereof,  were  to  be  delivered,  wherefore  the  defendants  prayed  judg- 
ment if  the  plaintiffs  ought  to  have  or  maintain  their  aforesaid  action 
against  them. 

Special  demurrers,  assigning  for  causes, — as  to  the  fourth  plea,  that 
it  set  up  as  a  defence  the  non-delivery  which  the  defendants  themselves 
niooe)!  pi^G^^i^ted  by  their  ^conduct ;  and  that  it  was  improperly  pleaded 
''''  to  a  part  of  the  declaration  which  was  not  the  cause  of  action 
declared  for,  and  to  which  no  plea  could  properly  be  pleaded,  and  the 
introductory  part  thereof  excepted  the  real  gist  of  that  part  of  the 
count  to  which  it  purported  to  be  an  answer ; — as  to  the  seventh  plea, 
that  it  set  up  as  a  defence  the  very  nondelivery  which  the  conduct  of  the 
defendants  prevented  the  plaintiffs  from  making,  and  was  improperly 
pleaded  to  a  part  of  the  declaration  to  which  a  plea  ought  not  to  be 
pleaded,  inasmuch  as  the  same  of  itself  did  not  constitute  a  cause  of 
action :  and  that  it  excepted  so  much  of  that  part  of  the  declaration  to 
which  it  was  pleaded  as  constituted  the  gist  of  the  cause  of  action 
alleged  in  that  part ; — and,  as  to  the  eighth  plea,  that  the  request 
which  the  defendants  thereby  denied  was  unnecessary ;  and  that,  if  the 
plea  were  good  as  a  traverse,  it  ought  to  conclude  to  the  country. 

The  defendants  joined  in  demurrer. 

Willes  (with  whom  was  Bramwelt)^  in  support  of  the  demurrers.(a)— 
The  real  question  between  the  parties,  is,  whether  this  is  a  one-sided 
contract,  binding  the  plaintiffs  to  supply  a  given  number  of  sleepers  if 
required  so  to  do  by  the  defendants,  without  any  corresponding  obliga- 
tion on  the  latter  to  give  orders  for  or  to  take  them.  The  indenture 
was  entered  into  upon  the  assumption  that  350,000  sleepers  were  to  be 
furnished.  So  far  the  contract  is  in  terms  absolute.  The  time,  place, 
and  manner  of  delivery  rest  with  the  company's  engineers:  in  the 
absence  of  such  orders,  no  sleepers  could  be  supplied.  [JsBVis,  C.  J. — 
Do  you  take  it  to  be  conceded  that  the  plaintiffs  could  not  deliver  with- 
out first  receiving  directions  from  the  engineers  7]  That  is  undoubt- 
♦8831  ^^^  *^®  effect  of  the  *contract.  The  engineer  might  alter  the 
-'  shape  of  the  sleepers :  it  never  could  have  been  intended,  there- 
fore, that  the  plaintiffs  should  make  and  tender  the  whole  number,  before 
they  could  call  upon  the  defendants  to  perform  their  part  of  the  contract. 
If  there  be  any  ambiguity  in  the  contract, — which,  it  is  submitted,  there 
is  not, — the  court  will  put  that  construction  upon  it  which  is  the  most 
probable,  and  the  most  reasonable  and  consistent  with  the  ordinary 
transactions  of  commerce. 

BovUl  (with  whom  was  ByUiy  Serjt.),  contri. — The  true  meaning  of 

(a)  BoviU,  for  the  defendftBtfl,  Intimated  that  he  should  not  rapport  the  pleafl^  but  would  oljeci 
to  the  lui&oienoy  of  the  deelaratioB. 
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this  contract  is,  that  the  company  will  pay  a  certain  stipulated  price 
per^sleeper,  for  so  many  as  shall  be  delivered,  with  certain  limits  as  to 
time  and  number.  Assuming  that  the  company  are  obliged  to  take 
them  at  all,  the  utmost  the  contract  can  amount  to,  is  that.  The  stipu- 
lation that  the  deliveries  shall  take  place  when  and  in  such  quantities 
and  in  such  manner  as  the  engineer  shall  direct,  is  a  stipulation  intro- 
duced for  the  benefit  of  the  company,  and  is  contained  in  a  covenant 
by  the  plaintiffs.  The  plaintiffs  undertake  to  deliver  one-half  of  the 
stipulated  number  in  1847,  and  the  remaining  half  within  the  following 
six  months.  That  undertaking  would  be  satisfied  by  a  delivery  of  half 
on  the  31st  of  December,  1847,  and  the  residue  on  the  80th  of  June, 
1848 :  Startup  v.  Macdonald,  2  M.  &  G.  895  (E.  C.  L.  R.  vol.  40),  2 
Scott,  N.  R.  485 ;  in  error,  6  M.  &  G.  593  (E.  C.  L.  R.  vol.  46),  7 
Scott,  N.  R.  269.  For  the  benefit  of  the  company,  therefore,  it  is 
stipulated  that  the  times  and  manner  of  delivery  shall  be  regulated  by 
their  engineer.  They  are  words  of  qualification  only,  and  not  of  con- 
tract. In  Wolveridge  v.  Steward,  1  C.  &  M.  644,t  8  M.  &  Scott,  561 
(E.  C.  L.  R.  vol.  80),  A.,  by  indenture  executed  by  himself  and  B., 
assigned  to  B.  certain  premises,  <<  subject  to  the  payment  of  the  rent 
and  to  the  performance  of  the  covenants  and  agreements  reserved  and 
contained  *in  the  original  lease :"  B.  entered  under  this  assign-  r^Ao^ 
ment,  and  afterwards  assigned  over  to  a  third  person :  and  it  '- 
was  held  that  B.  was  not  liable  in  covenant  to  A.,  for  rent  which  the 
latter  had  been  called  upon  to  pay  in  consequence  of  the  default  of 
B.'s  assignee, — the  words  «  subject  to  the  payment  of  the  rent,"  &c., 
being  words  of  qualification,  and  not  of  contract.  <<  It  is  fully  esta- 
blished," says  TiNDAL,  C.  J.,  <<  that  no  precise  form  of  words  is  neces- 
sary to  constitute  a  covenant, — <  Any  words  in  a  deed  which  shoto  an 
agreement  to  do  a  thing,  make  a  covenant' :  (a)  but  it  must  be  clear  that 
they  are  meant  to.  operate  ae  an  agreement^  and  not  merely  as  words 
of  condition  or  qualification.(i)  Are,  then,  the  words  in  question  meant 
to  be  used  as  words  of  agreement  between  the  assignor  and  assignee,  or 
words  of  qualification  to  modify  and  restrain  the  generality  of  the  words 
which  precede,  and  to  express  clearly  the  intention  of  the  assignor,  not 
to  assign  an  absolute  term,  but  a  term  subject  to  all  the  obligations 
towards  the  lessor  to  which  it  was  originally  liable?  To  determine 
this,  we  must  look  at  the  indenture  as  stated  on  the  record,  and 
observe  in  what  part  the  words  occur.  They  come  after  the  haben- 
dum^ and  constitute  a  part  of  it.  Though  the  indenture  contains 
the  language  of  both  parties,  in  the  granting  part  the  words  are  those 
of  the  grantor,  which  are  to  be  taken  most  strongly  against  himself; 
and  therefore  it  was  material  for  him  to  qualify  the  grant,  that  he 
might  not  be  considered  as  conveying  any  greater  estate  than  he 

(a)  Com.  Dig.  Covtnant,  (A.  2.) 

(6)  Com.  Dig  Covfmant,  (A.  3),  1  RolL  Abr.  518. 
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really  intended :  this  is  properly  done  in  the  habendum.  The  office 
of  the  hahendum  is,  to  limit  the  certainty  of  the  estate,  (a)  <It  doth 
qualify  the  general  intendment  of  the  premises ;  and  the  reason  of  this 
is,  for  that  it  is  a  maxim  of  law  that  any  man's  grant  shall  he  taken  by 
*^^^1  *^<^^B^^^<^^i<^^  of  law  most  forcible  against  himself. '(6)    As  these 

^  expressions,  therefore,  occur  in  that  part  of  the  deed  in  which 
they  ought  to  be  if  their  object  was  merely  to  qualify  and  abridge  the 
generality  of  the  granting  part,  it  is  highly  probable  that  they  were 
intended  to  have  that  effect  only ;  and  some  instances  were  adduced  by 
the  counsel  for  the  plaintiff  in  error,  where  similar  words  occurring  in 
the  same  part  of  the  deed  could  not  possibly  have  any  other  significa- 
tion." No  notice,  therefore,  was  necessary.  Now,  what  do  the  de- 
fendants covenant?  «In  consideration  of  the  premises,  and  of  the 
covenants  and  agreements  hereinbefore  contained  on  the  part  of  the 
contractors  to  be^obseryed  and  performed,  the  said  company  do  hereby 
covenant  and  agree  with  the  said  contractors,  that  they  the  said  com- 
pany shall  and  will  pay  to  the  said  contractors,  for  or  in  respect  of  the 
said  sleepers  hereinbefore  contracted  to  be  supplied,  the  price  of  4».  Zd. 
per  sleeper,  at  the  times  and  in  manner  hereinafter  mentioned,"  that  is, 
when  the  deliveries  shall  have  been  certified  by  the  engineer.  The 
engineer's  certificate  was  a  condition  precedent  to  the  plaintiffs'  right 
to  the  money :  Morgan  v.  Birnie,  9  Bingh.  672  (E.  G.  L.  B.  vol.  23), 
3  M.  &  Scott,  76  (E.  C.  L.  B.  vol.  30) ;  Worsley  v.  Wood,  6  T.  B.  710. 
As  well  might  it  have  been  contended  in  those  cases,  that  there  was  a 
covenant,  in  the  one  that  the  surveyor,  and  in  the  other  the  rector  and 
churchwardens,  should  certify.  [Williams,  J. — Here,  the  engineer  was 
to  act  as  the  servant  of  the  company,  not  as  an  arbitrator,  or  qiuui  arbi- 
trator.] In  Aspdin  v.  Austin,  6  Q.  B.  671  (E.  C.  L.  B.  vol.  48),  1 
Dav.  k  Mer.  515,  by  agreement  between  the  plaintiff  and  defendant, 
the  plaintiff  agreed  to  manufacture  for  the  defendant  cement  of  a  cer- 
tain quality;  and  the  defendant,  on  condition  of  the  plaintiff's  perform* 
^gogi  i^g  such  engagement,  promised  to  pay  him  ^42.  weekly  durixig 

-'  the  two  years  following  the  date  of  the  agreement,  and  bh  weekly 
during  the  year  next  following,  and  also  to  receive  him  into  partnership 
as  a  manufacturer  of  cement  at  the  expiration  of  three  years ;  and  the 
plaintiff  engaged  to  instruct  the  .defendant  in  the  art  of  manufacturing 
cement, — each  party  binding  himself  in  a  penal  sum  to  fulfil  the  agree* 
ment ;  and  the  defendant  afterwards  covenanted  by  deed  for  the  per* 
formance  of  the  agreement  on  his  part :  and  it  was  held,  that  the  sti- 
pulations in  the  agreement  did  not  raise  an  implied  covenant  that  the 
defendant  should  employ  the  plaintiff  in  the  business  during  three  or 
two  years,  though  the  defendant  was  bound,  by  the  express  words,  to 
pay  the  plaintiff  the  stipulated  wages  during  those  periods  respectively^ 

(a)  Co.  Litt  6  a. 

(6)  Co.  Litt  133  «•    See  aIbo  Hale,  171,  Com.  Dig.  FaU  (B.  9). 
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if  the  plaintiff  performed,  or  was  ready  to  perform,  the  condition  pre- 
cedent on  his  part.  Lord  Dekman  there  says :  <«  Where  parties  have 
entered  into  written  engagements,  with  express  stipulations,  it  is  mani- 
festly not  desirable  to  extend  them  by  any  implications :  the  presump- 
tion is,  that,  haying  expressed  some,  they  have  expressed  all  the  condi- 
tions by  which  they  intend  to  be  bound  under  that  instrutnent.  It  is 
possible  that  each  party  to  the  present  instrument  may  have  contracted 
on  the  supposition  that  the  business  would  in  fact  be  carried  on,  and 
the  service  in  fact  continued,  during  the  three  years,  and  yet  neither 
party  might  have  been  willing  to  bind  themselves  to  that  effect :  and  it 
is  one  thing  for  the  court  to  effectuate  the  intention  of  the  parties  to 
the  extent  to  which  they  may  have,  even  imperfectly,  expressed  them- 
selves, and  another  to  add  to  the  instrument  all  such  covenants  as  upon 
a  full  consideration  the  court  may  deem  fitting  for  completing  the  inten- 
tions of  the  parties,  but  which  they,  either  purposely  ov  unintentionally, 
have  omitted/'  Dunn  v.  Sayles,  5  Q.  B.  685  (E.  C.  L.  R.  vol.  48),  1 
Day.  &  Mer.  519,  is  to  the  same  effect.  Speaking  of  one-sided 
♦contracts,  Parke,  B.,  in  Kennaway  v.  Treleavan,  5  M.  &  W.  ^^,,007 
498,t  Bays :  <«  A  great  number  of  the  cases  are  of  contracts  not  '- 
bbding  on  both  sides  at  the  time  when  made,  and  in  which  the  whole 
duty  to  be  performed  rests  with  one  of  the  contracting  parties."  There 
is  nothing  unreasonable,  therefore,  in  the  construction  contended  for 
here  on  the  part  of  the  defendants. 

WilleB^  in  reply. — ^The  plainti£b  clearly  had  no  right  to  deliver  the 
sleepers  before  they  received  the  engineer's  instructions  as  to  the  time 
and  manner  of  the  delivery :  if  they  had,  the  company  would  be  deprived 
of  the' option  of  altering  the  shape  of  the  article.  The  obvious  mean- 
ing of  the  contract  was,  that  the  engineer  should  have  an  option  as  to 
the  time  and  manner  of  delivery,  but  not  as  to  whether  the  company 
should  take  the  whole  number  of  sleepers  contracted  for  or  not.  The  cases 
of  Aspdin  v.  Austin  and  Dunn  v.  Sayles  are  very  much  qualified  by  the 
subsequent  cases  of  POkington  v.  Scott,  15  M.  k  W.  657,t  ui  the 
Exchequer,  and  Hartley  v.  Cummings,  5  G.  B.  247  (E.  C.  L.  R.  vol.  57), 
in  this  court.  In  the  latter  case,  A.  contracted  to  serve  B.  and  his 
partner  or  partners  for  the  time  being,  for  seven  years,  in  his  business 
of  a  glass  and  alkali  manufacturer,  and  at  all  times  during  the  term  to 
do  his  best  endeavours,  and  use  his  utmost  care  and  diligence  in  the 
works ;  and,  further,  that  he  would  not,  at  any  time  during  the  term, 
neglect  or  absent  himself  from  the  said  service,  without  the  consent  in 
writing  of  B.  or  his  partner  or  partners  for  the  time  being,  or  either  or 
such  of  them  as  should  carry  on  the  business ;  nor  would  work  for  or 
serve  any  other  person  or  persons,  without  such  consent :  in  considera- 
tion of  which  service,  B.  agreed  to  pay  A.  24».  per  week  for  a  certain 
amount  of  work,  and  to  find  him  some  other  description  of  work  pro- 
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vided  he  should  '*'not  require  that  quantity  of  the  specified  work. 


so  that  A.'s  wages  should  not  he  less  than  24«.  per  week,  except 
when  a  furnace  should  be  out,  when  A.  agreed  to  work  for  21g.  per 
week :  and  it  was  agreed;  that,  if  A.  should  be  sick  or  otherwise  incfi- 
pacitated  from  performing  the  service,  or  in  case  of  misconduct,  or  if 
B.  or  his  partner  or  partners  for  the  time  being,  or  either  or  such  of 
them  as  should  carry  on  the  trade,  should  discontinue  the  trade  during 
the  term, — in  either  of  such  cases,  B.  or  his  partners  should  be  at 
liberty  to  retain  or  employ  any  other  person  in  the  room  or  stead  of  A., 
without  being  obliged  to  pay  him  any  wages  or  satisfaction :  and  it  was 
held,  that  this  agreement  was  not  void  for  want  of  mutuality,  or  as 
being  in  unreasonable  restraint  of  trade.  [Williams,  J.,  referred  to 
Wood  V.  The  Copper  Miners'  Company,  7  C.  B.  906  (E.  0.  L.  R.  rol. 
62).  There,  by  an  instrument  under  seal,  expressed  to  be  made  and 
entered  into  between  the  defendants  and  the  plaintiff,  it  was  <<  agreed 
by  and  between  the  parties,"  amongst  other  things, — that  the  defend- 
ants should  grant  a  lease  of  certain  premises  to  the  plaintiff,  for  twelve 
years,  at  a  peppercorn  rent,  for  the  purpose  of  the  plaintiff's  carrying 
on  therein  the  manufacture  of  patent-fuel, — ^that  all  the  coal  consumed 
and  used  by  the  plaintiff  for  the  purpose  of  his  manufacture  during  the 
term,  should  bo  bought  and  purchased  of  the  defendants,  provided  the 
defendants  could  and  should  supply  him  with  the  quantity  that  should 
from  time  to  time  be  required  by  him,  or  to  such  extent  as  the  defend- 
ants cotdd  supply, — and,  further,  that  the  defendants  should  not  be 
compelled  to  supply  more  than  500  tons  per  week ;  and  that,  in  case 
the  defendants  should,  from  some  substantial  cause,  be  unable  to  supply 
small  coal  to  the  extent  agreed  upon^  they  should  give  the  plaintiffs  six 
^^oQ-i  months'  notice  of  such  their  inability,  and  in  such  "^case  the  plain- 
-*  tiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  excess 
beyond  the  quantity  the  defendants  could  supply,  from  any  other 
source :  and  it  was  held,  that  this  instrument  was  properly  declared 
upon  as  a  covenant  on  the  part  of  the  defendants  to  supply  the  plaintiff 
with  coal  to  the  extent  of  500  tons  weekly,  unless  unable  from  some 
substantial  cause.]  Our.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : —  . 

It  was  admitted,  upon  the  argument  of  this  case,  that  the  pleas  could 
not  be  supported :  but  Mr.  Bovill  contended  that  the  declaration  was 
bad,  and  that  the  defendants  were  not  liable,  because  the  contract  set 
forth  in  the  declaration  cast  upon  the  defendants  no  obligation  to  take 
all  the  sleepers  which  the  plaintifi  were  bound  to  furnish,  and  because^ 
if  the  defendants  taere  bound  to  take  all  such  sleepers,  the  plaintifb 
were  bound  to  deliver  them  at  the  times  and  places  mentioned  in  the 
specification,  without  waiting  for  orders  from  the  defendants'  engineers. 

We  have  carefully  considered  the  declaration,  and  are  of  opinion  that 
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it  is  good,  and  that  upon  both  points  the  plaintiffs  are  entitled  to  our 
judgment. 

To  ascertain  the  true  meaning  of  the  parties,  we  must  look  at  the 
contract  and  specification,  which  by  reference  form  one  instrument. 
The  defendants  covenant  to  pay  the  plaintiffs,  <<  for  and  in  respect  of 
all  the  said  sleepers  hereinbefore  contracted  to  be  supplied,  the  price 
of  4«.  Zd.  per  sleeper."  What  are  <<  the  said  sleepers  hereinbefore 
contracted  to  be  supplied  ?"  The  plaintiffs  say  they  are  a  fixed  number 
of  350,000;  the  defendants  say  they  are  so  many  as  we  may  require 
of  that  number,  at  the  discretion  of  our  engineer,  and  no  more.  An 
examination  of  the  instrument  will  show  that  this  view  of  *the  r^itQAn 
defendants  cannot  be  supported.  Before  the  contract  was  made«  '- 
the  defendants  had  ascertained  the  number  of  sleepers  they  should 
want,  and,  accordingly,  in  their  specification,  said, — «  The  number  of 
sleepers  required  under  this  specification,  is  350,000."  Upon  this  basis, 
the  contract  was  made.  It  recites  that  the  defendants  were  desirous 
of  being  supplied  with  350,000  sleepers,  and  that  the  plaintiffs  were 
willing  to  supply  the  said  350,000  sleepers  mentioned  in  the  specifica- 
tion, and  contains  a  covenant  on  the  part  of  the  plaintiffs  to  supply 
the  defendants  with  350,000  sleepers.  With  the  same  view,  a  discre- 
tion is  given  to  the  engineers  of  the  company  to  alter  the  shape  of  the 
sleepers  <<  at  any  time  before  the  complete  execution  of  the  contract 
by  the  delivery  of  the  whole  number  of  350,000  sleepers ;"  and  pro- 
vision is  made,  with  reference  to  the  payment  for  the  sleepers,  which 
entitles  the  defendants  to  retain  in  their  hands  the  sum  of  20002.,  until 
two  months  after  the  whole  of  the  said  350,  UOO  sleepers  agreed  to  be 
supplied  by  the  contractors,  shall  have  been  supplied.  If  the  defend- 
ants were  not  bound  to  take  the  whole  number,  the  event  here  contem- 
plated might  never  arise,  and  the  plaintiffs  might  in  that  case  have 
supplied  sleepers  to  the  valup  of  20002.,  without  the  means  of  compelling 
payment  for  the  same.  Indeed,  the  parts  of  the  contract  referred  to 
by  Mr.  Bovill^  when  taken  in  contrast  with  the  rest  of  the  instrument, 
show  that  the  whole  number  of  sleepers  was  to  be  taken.  Much  is  left 
to  the  discretion  of  the  defendants'  engineers.  They  may  say  when 
and  in  what  number  the  sleepers  are  to  be  delivered,  within  certain 
limits :  they  may  alter  the  shape  of  the  sleepers :  they  must  examine, 
and  may  reject  those  which  are  defective:  they  are  to  certify  the 
number  and  value  of  those  delivered :  and  they  have,  in  other  respects, 
various  powers  expressly  conferred  upon  them.  But,  although  the  dis- 
cretion of  the  engineers  is  thus  minutely  and  expressly  defined,  they 
*have  no  power  to  say  how  many  sleepers  shall  be  delivered.  ri^oA-t 
The  contract  is  not,  to  supply  so  many  sleepers  as  may  be  *- 
required  by  the  engineers,  not  exceeding  350,000 ;  but  to  supply  the 
fixed  number  of  350,000,  the  number  which  the  defendants  say  is 
required,  by  the  specification. 
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The  Becoad  point  is  clear,  on  the  face  of  the  instrument.  The  defend- 
ants are  bound  to  take,  and  the  plaintiffs  are  bound  to  supply,  850,000 
sleepers ;  but  they  are  to  be  delivered,  within  certain  limits,  as  and  when, 
and  in  such  quantities,  and  in  such  manner,  as  the  engineers  shaU  direct. 
The  engineers  have  authority  to  alter  the  shape  of  the  sleepers,  before 
the  contract  is  completed;  and  the  contractors  are  not  bound,  without 
notice,  to  have  the  sleepers  cut  in  the  shape  specified,  with  the  risk  of 
haying  them  thrown  upon  their  hands,  should  the  engineers  think  fit  to 
alter  the  shape  of  the  sleepers.  The  contractors  could  nat  have  de- 
livered half  of  the  sleepers  on  the  day  of  the  execution  of  the  deed,  and 
the  other  half  on  the  1st  day  of  January,  1848.  Such  a  delivery  would 
have  satisfied  the  precise  words  of  the  specification,  but  not  the  spirit  of 
the  contract ;  for,  in  such  case,  the  engmeers  would  not  have  had  an 
opportunity  of  saying  when,  and  in  what  quantities,  and  in  what  manner, 
the  sleepers  should  be  delivered.  They  would  not  have  had  an  oppor* 
tunity  of  altering  the  shape  of  the  sleepers,  if  they  had  thought  proper ; 
and  the  plaintifiis  would  have  forestalled  the  times  of  payment,  which 
are  to  depend  upon  the  deliveries,  as  required  by  the  engineers. 

For  these  reasons,  we  are  of  opinion  that  the  defendants  are  bound  to 
take  the  whole  number  of  850,000  sleepers ;  and  that  the  plaintifi  were 
entitled  to  notice  of  the  times  when  the  sleepers  would  be  required ;  and 
that,  consequently,  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintilb. 


*842]  *KENDALL  v.  BAKER.    Jan.  22. 

In  ft  leaM  of  land  for  21  yean  from  the  25th  of  Haroh,  1848,  it  was  eoranaiitad  that  the  Iomb* 
ihould  pay  a  stipulated  sum  for  the  first  year, — with  a  proviso  that  the  rent  for  each  snbee- 
qnent  year  of  the  term  shoald  be  reduoed  or  increased  according  to  "the  arerage  price  of 
wheat  in  any  one  year  of  the  said  term,"  snch  average  <<  to  be  taken  and  aseertalned  f^m  the 
then  current  year's  averages  which  were  taken  in  the  month  of  Jannaiy  in  ereiy  year  under 
and  by  virtue  of  the  tithe  commutation  act,  0  A  7  W.  4,  c.  71,  s.  66," — ^which  is  the  result  of 
the  sales  "during  seven  years  ending  on  the  Thursday  next  before  Christmas  Day  then  next 
preceding  :~Held,  that  the  rent  must  be  computed  according  to  inoh  septennial  avenge  00 
published  in  each  year. 

This  was  an  action  of  debt  on  a  demise.  The  declaration  stated, 
that,  before  the  commencement  of  this  suit,  to  wit,  on  the  25th  of  March, 
1848,  by  a  certain  indenture  then  made  between  the  plaintiff  of  the  first 
part,  the  defendant  of  the  second  part,  and  Samuel  Cave  Fidgeon  of  the 
third  part, — ^profert, — it  was  witnessed,  that,  for  the  considerations 
therein  mentioned,  the  plaintiff  did  demise,  lease,  and  to  farm  let,  unto 
the  defendant,  his  executors,  &c«,  a  certain  farm,  tenements,  and  pre* 
mises,  with  the  appurtenances,  in  the  said  indenture  particularly  de- 
scribed (except  as  therein  excepted),  to  hold  the  same  unto  the  defend- 
ant, his  executors,  &c.,  from  the  25th  of  March  then  instant,  for  and 
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during  and  anto  the  fall  end  and  term  of  twenty-one  years  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended ;  yielding  and  paying 
therefor,  yearly  and  every  year  daring  the  continuance  of  that  demise, 
unto  the  plaintiff,  his  heirs  or  assigns,  the  rent  of  6202.  (subject  to  the 
proviso  or  agreement  next  thereinafter  contained  for  reducing  or  increas- 
ing the  said  yearly  rent)  in  and  for  every  year  of  the  said  term 
(except  the  first  year  thereof),  at  two  days  of  payment  in  the  year, 
viz.,  the  29th  of  ^September,  and  25th  of  March,  in  every  year,  by  equal 
portions ;  the  first  of  such  half-yearly  payments  to  begin  and  be  made 
on  the  29th  of  September  next  ensuing  the  day  of  the  date  there- 
of; such  payment  to  be  made  without  any  deduction  or  abatement 
whatsoever  for  or  in  respect  of  any  taxes,  charges,  levies,  rates, 
^assessments,  payments,  or  outgoings  whatsoever,  which  then  r^^^^q 
were,  or  at  any  time  thereafter  during  the  continuance  of  that  ^ 
demise  might  be,  taxed,  rated,  charged,  assessed,  or  imposed  upon  or  in 
respect  of  the  said  premises  thereby  demised,  or  any  part  thereof  (except 
only  the  land-tax  and  property-tax):  Provided  always,  and  it  was 
thereby  declared  and  agreed  by  and  between  the  said  parties  to  those 
presents,  that  the  said  yearly  rent  should  be  subject  or  liable  to  be,  and 
should  be,  reduced,  or  increased,  in  every  year  of  the  said  term  except 
the  first  year  thereof,  in  manner  following,  that  is  to  say,  when  the 
average  price  of  wheat  in  any  one  year  of  the  said  term  (such  average 
price  to  be  taken  and  ascertained  from  the  then  current  year's  averages 
which  were  taken  in  the  month  of  January  in  every  year,  under  and  by 
virtue  of  the  tithe-commutation  act,  6  &  7  W.  4,  c.  71)  should  be  under 
48«.  per  quarter,  and  not  under  40s.  per  quarter,  then  the  rent  of  the 
said  premises  for  such  year  of  the  said  term  shall  be  570Z. :  when  the 
average  price  of  wheat  in  any  one  year  of  the  said  term  (such  average 
price  to  be  taken  and  ascertained  as  aforesaid)  should  be  under  40«.  per 
quarter,  then  the  rent  of  the  said  premises  for  such  year  of  the  said 
term  should  be  5202. :  when  the  average  price  of  wheat  in  any  one  /ear 
of  the  said  term  (such  average  price  to  be  taken  and  ascertained  as 
aforesaid)  should  be  above  68s.  per  quarter,  and  not  above  76s.  per 
quarter,  then  the  rent  of  the  premises  for  such  year  of  the  said  term 
should  be  6702. :  and,  when  the  average  price  of  wheat  in  any  one  year 
of  the  said  term  (such  average  price  to  be  taken  and  ascertained  as  last 
aforesaid)  should  be  above  76«.  per  quarter,  then  the  rent  of  the  premises 
for  such  year  of  the  said  term  should  be  7202. :  And  the  defendant  and 
the  said  Samuel  Cave  Fidgeon  did  thereby,  for  themselves  jointly,  and 
for  their  heirs,  executors,  &c.,  and  each  of  them  did  thereby,  for  himself 
severally,  his  heirs,  executors,  &o.,  covenant  with  '''the  plaintiff,  r^^g^^ 
his  heirs  and  assigns,  in  manner  following,  that  is  to  say,  that  ^ 
they  the  defendant  and  Samuel  Cave  Fidgeon,  or  one  of  them,  their  or 
one  of  their  executors,  &c.,  should  and  would,  yearly  and  every  year 
during  the  continuance  of  that  demise,  well  and  truly  pay  or  cause  to 
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be  paid  unto  the  plaintiff,  his  heirs  and  assigns,  the  said  yearly  rent  of 
620Z.,  or  other  the  said  reduced  or  increased  yearly  rent,  to  be  ascer- 
tained as  thereinbefore  mentioned, — as  by  the  said  indenture,  reference 
being  thereunto  had,  would,  amongst  other  things,  more  fully  and  at 
large  appear.  The  declaration  then  proceeded  to  allege  that  the  defend- 
ant entered  upon  the  premises  by  yirtue  of  the  demise,  and  that,  whilst 
he  was  so  possessed,  certain  rent  became  due,  viz.  SIO^  for  a  half  year 
ending  on  the  29th  of  September,  1849,  810Z.  for  a  half  year  ending  on 
the  25th  of  March,  1850,  810;.  for  a  half  year  ending  on  the  29th  of 
September,  1850,  and  310Z.  for  a  half  year  ending  on  the  25th  of  March, 
1851,  and  still  remained  in  arrear  and  unpaid. 

The  defendant  pleaded, — that  no  part  of  the  sums  of  the  yearly  rent 
in  the  declaration  alleged  to  be  in  arrear  and  unpaid,  accrued  due  until 
after  the  expiration  of  the  first  year  of  the  said  term  of  twenty-one 
years ;  that  the  average  price  of  wheat  in  each  and  every  year  of  the 
said  term  during  which  each  and  every  of  the  four  several  half-yearly 
sums  of  the  rent  in  the  declaration  alleged  to  be  in  arrear  and  unpaid, 
accrued  due  (such  average  price  being  taken  and  ascertained  as  in  and 
by  the  said  indenture  is  mentioned  and  required),  was  under  489.  per 
quarter,  and  not  under  40«.  per  quarter ;  and  that,  by  reason  thereof, 
the  rent  of  the  demised  premises  for  each  and  every  year  of  the  said 
term  during  which  each  and  every  of  the  said  four  several  half-yearly 
sums  of  the  rent  in  the  declaration  alleged  to  be  in  arrear  and  unpaid, 
accrued,  was  570Z.,  according  to  the  proviso  and  agreement  in  that 
behalf  in  the  said  indenture  contained ;  that  the  four  several  half-yearly 
*84^1  ^^^^  ^^  ^^^  ^*^^  yearly  *rent  of  570Z.  for  the  four  severaJ  half- 
-^  yearly  spaces  of  the  said  term  in  the  several  breaches  of  the 
declaration  mentioned,  amounted  to  a  certain  sum,  to  wit,  to  11402. 
and  no  more ;  and  that,  after  the  accruing  of  the  same  four  several 
half-yearly  payments  of  the  said  rent,  and  before  the  commencement 
of  Ihis  suit,  to  wit,  on  the  26th  of  March,  1851,  he  the  defendant  paid 
to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and  from 
the  defendant,  divers  moneys,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  1140Z.,  in  full  satisfaction  and  discharge  of  the  said 
four  several  half-yearly  arrears  of  rent,  and  of  the  debts  and  causes  of 
action  in  the  declaration  mentioned,  and  of  all  damages  in  respect 
thereof, — verification. 

To  this  plea  the  plaintiff  replied, — that  the  average  price  of  wheat 
in  each  and  every  year  of  the  said  term  during  which  each  and  every 
of  the  said  four  several  half-yearly  sums  of  the  rent  in  the  declaration 
alleged  to  be  in  arrear  and  unpaid,  accrued  due  (such  average  price  being 
taken  and  ascertained  as  in  and  by  the  said  indenture  is  mentioned  and 
required),  was  not  under  48s.  per  quarter ;  and  that  the  defendant  did 
not  pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or  receive  of  the 
defendant,  the  said  moneys  in  the  plea  mentioned  in  such  full  satisfac- 
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tion  or  discharge,  and  in  manner  and  form,  in  the  said  plea  in  that 
behalf  alleged,  conclnding  to  the  country.    Issne  thereon. 

The  following  case  was,  under  a  judge's  order,  stated  for  the  opinion 
of  the  court : — 

This  action  is  brought  to  recover  the  sum  of  lOOZ.  from  the  defend- 
ant, being  252.  claimed  by  the  plaintiff  as  remaining  unpaid  in  respect 
of  each  of  the  half-yearly  payments  of  rent  which  respectively  accrued 
due  on  the  29th  of  September,  1849,  the  25th  of  March,  1850,  the 
29th  of  September,  1850,  and  the  25th  of  March,  1851 ;  the  plaintiff 
having  received  of  the  defendant  the  sum  of  2852.  for  and  on  account 
of  each  of  the  said  *half-yearly  payments,  without  prejudice  to  r^oAa 
his  right  to  the  said  additional  sum  of  252.  so  claimed  by  him  as  '- 
aforesaid,  a  question  having  arisen  between  him  and  the  defendant  as 
to  the  proper  construction  of  the  proviso  for  the  increase  or  reduction 
of  the  rent  set  out  in  the  declaration. 

The  56th  section  of  the  tithe  commutation  act,  6  &  7  W.  4,  c.  71, 
directs,  that,  in  the  month  of  January,  in  every  year,  the  comptroller 
of  corn  returns  for  the  time  being,  or  such  other  person  as  may  from 
time  to  time  be  in  that  behalf  authorized  by  the  privy  council,  shall 
cause  an  advertisement  to  be  inserted  in  the  London  Gazette,  stating 
what  has  been,  during  seven  years  ending  on  the  Thursday  next  before 
Christmas  Day  then  next  preceding,  the  average  price  of  an  imperial 
bushel  of  British  wheat,  barley,  and  oats,  computed  from  the  weekly 
averages  of  tl^e  corn  returns. 

The  following  is  a  copy  of  the  advertisement  which  appeared  in  the 
London  Gazette  of  the  7th  of  January,  1849,  in  pursuance  of  that  act. 

«  Return  stating  what  has  been,  during  seven  years  ending  on  the 
Thursday  next  before  Christmas  Day,  1848,  the  average  price  of  an 
imperial  bushel  of  British  wheats  barley,  and  oats,  computed  from  the 
weekly  averages  of  corn  returns. 

<<  Published  pursuant  to  an  act  passed  in  the  sixth  and  seventh  year 
of  the  reign  of  William  the  Fourth,  intituled  <An  act  for  the  commu- 
tation of  tithes  in  England  and  Wales.' 


Wheat 

Barley. 

Oatf. 

«.      d. 

6      101 

t.    d. 

4    U 

#.     d, 
2     81 

c^GsoROH  Joyce, 
«  Comptroller  of  com  returns. 
<<Corn  department,  board  of  trade, 
«« January  8d,  1849." 
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*ftJ.7l       *^^®  following  is  a  copy  of  the  advertiflement  "which  appeared 
-'  in  the  London  Gazette  of  the  8th  of  January,  1850. 

[In  this  return  the  average  prices  were  as  follows : — ^Wheat,  6*.  7|d., 
Barley,  4«.  l^d.,  Oats,  2«.  SJd.] 

The  average  price  of  wheat  daring  the  year,  1849,  calculated  from 
the  weekly  returns  of  that  year,  was,  448.  Sd.  per  quarter. 

The  following  is  a  copy  of  the  said  advertisement  which  appeared  in 
the  London  Oazette  of  the  8d  of  January,  1851. 

[In  this  return  the  average  prices  were  as  follows : — Wheat,  6«.  5J(J., 
Barley,  48.,  Oats,  28.  8(2.] 

The  average  price  of  wheat  during  the  year,  1850,  calculated  from 
the  weekly  returns  of  that  year,  was,  40«,  Si.  per  quarter. 

GHie  plaintiff  contended  that  the  average  price  of  wheat,  accordbg 
to  the  meaning  of  the  lease,  was  not  under  48^.  per  quarter  in  the 
year  1850  and  1851 ;  and  therefore  the  rent  of  the  premises  for  each 
year  ending  the  25th  of  March,  1850,  and  the  25th  of  March,  1851, 
was  6202. 

The  defendant  contended  that  the  average  price  of  wheat  in  each  of 
the  years  of  the  said  term  ending  the  25th  of  March,  1850,  and  the 
25th  of  March,  1851,  according  to  the  meaning  of  the  lease,  was  under 
48i.  per  quarter ;  and  that  the  average  price  mentioned  in  the  proviso, 
meant  the  average  price  in  any  one  year  of  the  term,  and  not  the 
average  price  of  seven  years. 

If  the  defendant's  construction  was  correct,  then  the  rent  of  the  pre- 
mises for  the  said  two  years  ending  the  25th  of  March,  1850,  and  the 
25th  of  March,  1851,  would  have  been  5702.,  which  sum  had  been  paid 
to  the  plaintiff  as  aforesaid. 

The  question  for  the  opinion  of  the  court,  therefore,  was, — ^whether 
the  plaintiff's  or  the  defendant's  construction  of  the  said  lease  was 
correct. 

it:oAQ-\  *If  ^^®  court  should  be  of  opinion  in  favour  of  the  defendant's 
-'  construction,  then  the  plaintiff  agreed  that  a  judgment  should  be 
entered  against  him  of  nolle  prosequi  immediately  after  the  decision  of 
the  case,  or  otherwise,  as  the  court  might  think  fit ;  but,  if  the  court 
should  be  of  the  contrary  opinion,  then  the  defendant  agreed  that  judg- 
ment should  be  entered  against  him  by  confession,  for  1002.  debt,  imme- 
diately after  the  decision  of  the  case,  or  otherwise,  as  the  court  might 
think  fit,  and  that  judgment  should  be  entered  accordingly. 

BoelmcHy  for  the  plaintiff. — The  average  price  of  wheat,  ascertained 
in  the  manner  pointed  out  in  this  lease,  was  not  under  48«.  per  quarter 
in  the  years  1850  and  1851.  The  average  directed  to  be  published  in 
the  Gazette  by  the  6  &  7  W.  4,  c.  71,  s.  56,  is  calculated  upon  the 
weekly  returns  required  by  the  9  G.  4,  c.  60,  s.  8,  and  is  an  average 
of  seven  if  ears ;  and  this  is  the  average  upon  which  the  rent  reserved 
by  this  indenture  is  to  be  ascertained.    [Jbrvis,  C.  J. — ^If  you  read 
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the  proyiflo  as  referring  to  the  average  price  of  one  yeavj  it  becomes  an 
impossible  condition ;  there  are  no  means  of  ascertaining  it.  Maulb, 
J. — Strike  ont  the  words  in  the  parenthesis,  and  then  it  would  clearly 
be  an  average  of  one  year."]  No  doubt ;  but  there  is  no  pretence  for 
doing  that.  If  this  had  been  a  term  of  one  or  two,  or  even  five,  years, 
there  might  be  some  hardship  in  the  construction  now  contended  for : 
but  that  argument  fails  in  the  case  of  a  twenty-one  years'  term.  The 
seven  years'  average  affords  the  much  more  sedate  and  reasonable  mode 
of  estimating  the  rent.  The  proviso  in  the  lease  refers  to  a  specific 
provision  in  the  act  of  parliament ;  and,  though  the  language  may  not 
be  strictly  accurate,  it  is  plain  enough  to  enable  the  court  to  see  the 
intention  of  the  parties. 

Keating  (with  whom  was  Taprelt)^  contri. — Taking  '*'the  whole  t^q^q 
deed  together,  it  evidently  was  the  intention  of  the  parties  that  '- 
the  rent  should  vary  each  year,  according  to  the  annual  wheat  average 
far  that  year.  The  reference  to  the  statute  certainly  creates  a  little 
diflSculty:  but  the  real  meaning  is,  that  the  year's  average  shall  be 
ascertained  in  the  same  manner  as  the  comptroller  of  corn  returns, 
under  the  6  &  7  W.  4,  c.  71,  s.  56,  ascertains  the  septennial  average. 
To  give  effect  to  the  argument  on  the  other  side,  there  must  be  two 
averages  taken  in  each  year,  because  each  year  of  the  term  commences 
and  ends  at  Lady-Day.  The  average  is  to  be  of  a  current  year  of  the 
term.  The  average  up  to  Christmas,  1849,  would  be  ascertained  in 
January,  1850.  [Jervis,  C.  J. — In  that  case,  the  amount  of  the  Sep- 
tember rent  would  not  be  ascertained  until  January :  that  could  not 
have  been  meant.]  It  is  impossible  to  give  effect  to  the  words  of  the 
covenant,  without  holding  it  to  mean  the  average  of  the  year, — the 
average  of  the  wheat  sold  in  that  year.  [Maule,  J. — I  should  say  it 
means  the  average  ascertained  each  year  in  the  way  pointed  out  by  the 
act  referred  to, — the  average  price  settled  in  that  year  by  the  tithe- 
commissioners.]  The  intention  of  the  parties  would,  it  is  submitted, 
be  best  effectuated  by  construing  the  covenant  to  mean,  the  average 
price  ascertained  in  the  same  way  that  the  tithe  averages  are  taken. 

Roebuck  was  heard  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court,  the  average  price  of  wheat  during  the  period  in 
question  not  having  been,  according  to  the  meaning  of  this  covenant, 
under  488.  per  quarter.  As  I  read  the  proviso,  it  means  this : — If  the 
average  price  of  wheat  in  any  one  year  of  the  term  shall  b6  so  and  so, 
tben  the  rent  shall  for  that  year  be  so  much.  And,  in  order  to  ascer- 
tain the  average  price,  *they  elect  to  have  recourse  to  the  annual  r^^Qr  a 
returns  under  the  tithe-commutation  act,  which  returns  are  calcu-  ^ 
lated  upon  an  average  of  the  seven  years  next  preceding.  That  may 
not  be  the  best  mode  of  ascertaining  it ;  but  it  clearly  is  the  test  they 
have  thought  proper  to  fix. 

8B 
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Maulb,  J. — I  am  of  the  same  opinion.  The  intention  of  the  parties 
is,  in  my  opinion,  ezpresBed  with  suffioient  clearness.  The  rent  for  each 
year  of  the  term  after  the  first,  is  to  be  calculated  according  to  the 
arerage  price  of  wheat  in  that  year, — ^that  is,  the  thing  which  is  pub- 
lished as  an  annual  average  under  the  authority  of  the  tithe-commuta- 
tion act,  which  we  know  is  the  result  of  seven  years'  sales.  I  think  it  is 
sufficiently  apparent  that  the  parties  meant  that  the  rent  should  fluctu* 
ate  just  as  the  tithe  rent-charge  fluctuates,  via.,  by  the  published  return* 
That  being  the  plain  sense  of  the  words  used,  whatever  we  might  con* 
jeoture  about  the  probable  intention  of  the  parties,  even  if  we  thought 
it  was  as  Mr.  Keating  suggests,— of  which  I  am  by  no  means  satisfied, — 
we  are  not  justified  in  putting  upon  them  a  different  construction,  and 
one  which  is  inconsistent  with  some  of  the  words,  and  which  could  only 
be  arrived  at  by  rejecting  them. 

Ckbsswell,  J. — ^I  am  of  the  same  opinion.  The  parties  have  clearly 
agreed  that  the  rent  shall  yary  according  to  the  published  averages 
under  the  56th  section  of  the  tithe  commutation  act. 

Williams,  J.,  concurred.  Judgment  for  the  plaintiK 
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Payment  of  monej  into  court  in  an  action  of  tort,  amoonti  to  no  mora  than  an  adnujsion  that 
the  plaintiff  has  a  eauM  of  action,  to  the  extent  of  the  money  paid  in,  from  lome  wrongfol 
act  of  the  defendant,  and  does  not  neoessarily  admit  that  the  latter  is  goilty  of  the  wrongfnl 
act  charged  in  the  declaration. 

This  was  an  action  of  trespass  against  the  sheriffs  of  London,  for 
taking  and  detaining  certain  goods  of  the  plaintiff,  to  wit,  three  cups, 
whereby  the  plaintiff  was  deprived  of  the  same,  and  the  same  were 
damaged. 

The  defendants  paid  into  court  102.,  averring  that  the  plaintiff  had 
not  sustained  damages  to  a  greater  amount  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned. 

To  this  the  plaintiff  replied  damages  ultrd^  upon  which  replication 
issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London  after 
the  last  term.  It  was  proved  that  one  Sloman,  a  sheriff's  officer,  had 
seized  a  carved  ivory  cup  belonging  to  the  plaintiff.  The  cup  which 
had  been  so  seized  was  produced  from  an  auction-room  to  which  it  had 
been  removed,  and  it  was  proved  to  have  received  damage  in  the  removal 
to  an  amount  exceeding  the  sum  paid  into  court. 

No  evidence  was  given  to  connect  the  defendants  with  the  transaction : 
but  the  payment  into  court  was  relied  on  by  the  plaintiff  as  an  admis- 
sion which  rendered  such  proof  unnecessary 

For  the  defendants.  Story  v.  Finnis,  6  Exch.  128,t  was  cited,  where 
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it  was  heldy  that  a  general  plea  of  payment  of  money  into  court  in  an 
action  of  tort,  is  a  mere  admission  that  the  plaintiff  has  some  cause  of 
action,  for  which  he  is  entitled  to  recover  damages  to  the  extent  of  the 
snm  paid  in ;  and,  therefore,  in  an  action  on  the  case  for  pound-breach  and 
rescue,  where  the  defendants  pleaded  payment  into  court  '^of  a  r^toeo 
certain  sum,  alleging  that  the  plaintiff  had  not  sustained  any  '- 
damages  uUrd^  it  was  held  that  the  plea  did  not  admit  either  that 
the  pound  was  the  plaintiff's,  or  that  the  defendants  had  been  guilty  of 
the  rescue. 

Upon  the  authority  of  this  case,  his  lordship  nonsuited  the  plain- 
tiff. 

jB.  (7.  Mohinsan  now  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion.— ^The  payment  into  court  was  a  conclusive  admission  that  the  defend- 
ants were  liable  to  some  extent  in  respect  of  their  being  guilty  of  the 
trespass  charged  in  the  declaration.  [Jbrvis,  C.  J. — ^Does  the  payment 
into  court  fix  the  sheriffs  with  the  identity  of  the  article  7]  There  was 
no  suggestion  that  there  was  any  other  cup  in  dispute  than  the  cup 
which  was  produced  at  the  trial.  Story  v.  Finnis  was  founded  partly 
upon  Cook  V.  Hartle,  8  Car.  k  P.  568,(a)  which  is  virtually  overruled  by 
Leyland  v.  Tancred,  16  Q.  B.  664  (E.  C.  L.  B.  vol.  71).  There,  a 
declaration  in  case  against  Tancred  and  Armitage,  stated  that  the 
defendants  wrongfully  and  injuriously  seized  goods  of  the  plaintiff  as  a 
distress  for  rent,  to  wit,  &c.,  then  claimed  and  pretended  by  them  to 
be  due  to  Tancred ;  and  afterwards,  under  that  pretence,  wrongfully 
sold  the  goods  as  such  distress,  &c. ;  whereas,  a  small  part  only  of  the 
amount  claimed,  was  due,  to  wit,  &c.  The  defendants  paid  Is.  into 
conrt,  averring  that  the  plaintiff  had  not  sustained  damages  to  a  greater 
amount  « in  respect  of  the  grievances  and  causes  of  action  in  the  count 
mentioned."  It  was  held,  that  the  payment  into  court  admitted  the 
sale  as  well  as  the  seizure.  *Lord  Campbell,  in  the  course  of  r^oeo 
the  argument,  observes, — «  The  payment  into  court  implies  that  *- 
a  joint  wrong  was  committed,  and  affirms  that  the  payment  of  Is.  covers 
it :"  and,  in  giving  judgment,  he  adds : — <<  Looking  to  the  first  count, 
we  find  that  two  wrongs  are  stated,  distraining,  and  selling.  The  pay- 
ment of  manet/  into  court  admits  both :  there  was  no  need  of  further 
proof  that  Tancred  was  accessary  to  them.  An  action  might  have  been 
brought  for  distraining  only :  but  a  subsequent  wrong  is  alleged,  and 
admitted"  [Jbrvis,  C.  J. — Can  you  distinguish  this  case  from  Story 
V.  Finnis.]  No.  But  it  is  submitted  that  that  case  is  inconsistent 
with  Leyland  v.  Tancred,  which  was  not  cited  there.  [Jeeyis,  C.  J. — 
In  Leyland  v.  Tancred,  the  Court  of  Queen's  Bench  refused  the  rule : 

(a)  In  that  cam  it  wu  held,  that»  if,  in  trorer,  Uie  declaration  ennmeratea  a  great  number  of 
•rtielea,  and  the  defendant  payi  money  into  conrt,  and  pleads  that  the  plaintiff  has  sustained  no 
greater  damages,  the  plaintiff  must  show  what  articles  the  defendant  has  converted;  and,  a 
deelaradon  in  trover  being  general,  the  defendant,  by  this  plea,  does  not  admit  anything  beyond 
Uf  payment  into  eonrt. 
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in  Story  v.  Finnis,  the  matter  was  folly  discossed,  and  the  Court  of 
Exchequer  took  time  to  consider.]  In  Lloyd  v.  Walkey,  9  C.  &  P.  771 
(E.  0.  L.  B.  vol.  88),  in  an  action^for  negligence,  in  not  properly  secur- 
ing a  cow  of  the  defendant  in  a  slaughter-house,  the  declaration  stated, 
that,  by  means  of  the  premises,  the  cow  ran  at,  killed,  and  destroyed  a 
cow  of  the  plaintiff.  The  defendant  pleaded  payment  of  SOs.  into  court, 
and  averred  that  the  plaintiff  had  sustained  no  greater  damages :  and 
GoLBRiBaB,  J.,  refused  to  receive  evidence  that  the  death  of  the  cow 
was  caused  by  other  means  than  those  stated  in  the  declaration,  because 
he  thought  that  the  plea  admitted  that  the  death  of  the  cow  was  caused 
in  the  manner  stated  in  the  declaration.  Here  is  but  one  substantive 
allegation,  as  to  one  specific  fact.  It  is  not  like  the  case  of  an  indebi- 
tatus count,  where  there  may  have  been  dealings  under  twenty  different 
contracts. 

Maulb,  J. — ^The  case  of  Story  v.  Finnis  is  admitted  to  be  perfectly 
*Rf^dr{  ^^  V^^^^y  where  the  Court  of  Exchequer,  *after  argument,  and 
-*  after  time  taken  for  deliberation,  pronounced  a  judgment  which, 
according  to  the  impression  on  my  mind,  is  the  result  of  the  authorities 
for  many  years  past.  They  say:  "We  are  •all  clearly  of  opinion  that 
the  payment  of  money  into  court,  in  the  case  of  a  tort,  is  not  similar 
to  the  payment  of  money  into  court  in  the  case  of  a  special  contract. 
It  has  long  since  been  settled,  that  the  payment  of  money  into  court  on 
a  general  indebitatus  count,  really  admits  nothing  more  than  that  a 
cause  of  action  exists,  with  damage  to  the  extent  of  the  amount  paid 
into  court ;  and  we  think  the  same  principle  applies  to  the  case  of  a 
wrong."  That  being  an  express  decision  subsequent  in  point  of  date  to 
Leyland  v.  Tancred,  and  being  more  deliberate,  and  conformable  to 
what  I  conceive  to  be  the  correct  rule  of  law,  I  think  we  shall  do  well 
not  to  allow  it  to  be  disturbed,  and  to  refuse  this  rule.  The  admission 
by  payment  into  court  in  an  action  of  tort,  is  something  analogous  to 
the  admission  by  payment  into  court  in  indebitatus  assumpsit.  The 
effect  is  rather  this, — ^the  defendant  says  he  will  not  dispute  what  is 
alleged  against  him  in  the  declaration^  to  the  extent  of  lOL ;  leaving 
the  plaintiff  all  his  rights  extrd  the  102.,  and  not  prejudicing  himself  as 
to  his  defence  ultrd  that  sum.  The  rule  may  very  well  apply  to  torts 
to  personal  chattels.  Here,  the  payment  into  court  does  not  operate 
as  an  admission  that  the  cup  produced  was  the  cup  which  the  defendants 
admit  they  have  damaged  to  the  extent  of  lOL  If  the  payment  into 
court  were  to  have  the  effect  contended  for  by  the  plaintiff,  the  conse- 
quence would  be,  that  he  would  entitle  himself  to  succeed,  by  produc- 
ing any  cup,  and  showing  it  to  have  been  deteriorated  to  a  greater  amount 
than  lOL  I  cannot  think  that  payment  into  court  has,  or  ought  to  have, 
that  consequence.  I  am  well  satisfied  with  the  law  laid  down  in  Story 
V.  Finnis,  and  cannot  agree  with  that  ^suggested  in  Leyland  v* 
Tancred.     I  therefore  think  this  rule  should  be  refused. 
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Crisswell,  J.<— I  am  of  the  same  opinion.  Story  v.  Finnis  is  quite 
in  point)  and  is  more  in  conformity  with  principle  than  the  conflicting 
decision  of  the  other  court. 

Williams,  J. — ^I  am  also  of  opinion  that  Story  v.  Finnis  was  well 
decided.  Payment  of  money  into  court  here  clearly  did  not  amount  to 
an  admission  that  any  cup  which  the  plaintiff  might  choose  to  produce 
at  the  trial,  was  the  cup  which  was  the  subject  of  the  action. 

Js&Yls,  C.  J.,  concurred.  Rule  refu8ed.(a) 

(a)  See  the  next  oaee. 


PERREN  V.  THE  MONMOUTHSHIRE  RAILWAY  AND  CANAL 
COMPANY.     JKiiy  9, 1863. 

Pajment  of  money  into  eonrt  upon  a  general  eouni  in  indtbitatw  asntrnpnt,  or  in  debt,  admlti 
only  a  caoae  of  action  to  the  amoont  paid  into  coort^  and  operate!  ai  an  adnuMion  for  no 
other  purpose. 

Payment  of  money  Into  coart  upon  a  declaration  on  a  wpeeial  eantrttet,  admita  the  contract  and 
the  breach. 

Payment  of  money  into  court  in  actions  of  tort,  may,  according  the  form  of  the  declaration,  be 
•nbject  either  to  the  rule  applicable  to  special  contracts,  or  to  the  rule  applicable  to  general 
indebitatns  ooonts :  thus,  where  the  declaration  is  general  and  ttnapeeifie,  the  payment  into 
coart  admits  a  eati««  of  action,  but  not  the  eanee  of  action  eued  /or  :  on  the  other  hand,  if  the 
declaration  is  tpedJiCf  the  payment  into  court  admits  the  cause  of  action  so  specifically  stated. 

In  caie  ■  gainst  a  railway  company,  for  negligence,  whereby  the  plaintiiT,  a  passenger,  was  iqjnred, 
the  defendants  pleaded  payment  into  court  of  25L,  and  no  damages  uUrd : — Held,  that  the 
payment  into  court  admitted  the  contract  to  carry,  and  the  breach  of  the  duty  founded  upon 
that  contract,  so  as  to  dispense  with  proof  of  negligence, — ^the  damages  being  single,  and  de- 
pending upon  nothing  beyond  the  mere  breach  of  duty  admitted. 

This  was  an  action  upon  the  case  against  a  railway  company,  for 
alleged  negligence. 

Thedeclaration  stated,  that,  before  and  at  the  time  of  the  '''com-  r^torg 
xnitting  of  the  grievances  thereinafter  mentioned,  the  defendants  '- 
were,  and  still  are,  the  owners  and  proprietors  of  a  certain  railway,  in 
the  county  of  Monmouth,  called  The  Western  Valleys  Railway,  and  of 
certain  carriages  used  by  them  for  the  conveyance  of  passengers  along 
the  said  railway  for  hire  and  reward  in  that  behalf;  and  that  thereupon 
the  plaintiff,  theretofore,  to  wit,  on  the  10th  of  August,  1852,  at  the 
request  of  the  said  company,  became  and  was  a  passenger  in  one  of 
their  said  carriages,  to  be  by  them  safely  conveyed  along  the  said  rail- 
way from  Newport,  in  the  county  aforesaid,  to  Ebbw  Vale,  in  the  county 
aforesaid,  for  reward  to  the  defendants  in  that  behalf;  yet  that  the 
defendants  did  not  nor  would  use  due  care  in  that  behalf,  by  reason 
whereof,  and  of  the  carelessness  and  default  of  the  defendants,  by  their 
servants,  whilst  the  plaintiff  was  such  passenger  in  such  carriage  as 
aforesaid,  the  said  carriage  in  which  the  plaintiff  was  riding,  was  sud- 
denly thrown  off  the  line  of  railway,  and  cast  against  a  stone  wall  near 
the  rail  line,  and  the  plaintiff  was  thrown  with  great  force  against  the 
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said  waD,  and  was  otherwise  greatly  braised  and  injured,  and  so  remained 
from  thence  hitherto ;  and  thereby  the  plaintiff,  daring  all  that  time, 
was  prevented  from  carrying  on  and  transacting  his  lawful  and  necessary 
affairs,  and  also  his  business  of  a  hay  and  corn  dealer,  and  in  conse- 
quence thereof  lost  and  was  deprived  of  divers  gains  and  profits  which 
otherwise  might  and  would  have  accrued  to  him ;  and  thereby  also  the 
plaintiff  was  necessarily  subjected  to  and  incurred  divers  expenses,  to 
wit,  to  the  amount  of  202.,  in  medical  attendance,  in  respect  of  such 
injuries, — «  and  the  plaintiff  claims  lOOOZ." 

Plea, — "The  defendants,  by  L.  F.  W.,  their  attorney,  bring  into 
court  the  sum  of  252.,  and  say  that  the  said  sum  is  enough  to  satisfy 
the  claim  of  the  plaintiff  in  respect  of  the  matter  herein  pleaded  to." 
*AV[1  '^Replication, — <<  The  plaintiff  says  that  the  sum  of  251.  paid 
^  into  court  is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  to  which  the  plea  is  pleaded." 

«  The  defendants  join  issue  upon  the  plaintiff's  replication. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  assizes  at 
Gloucester.  It  appeared  that  the  plaintiff  was  a  passenger,  on  the 
day  mentioned  in  the  declaration,  by  the  defendant's  railway ;  and  that 
the  train  was  proceeding  at  the  rate  of  fifteen  miles  an  hour,  when, 
from  some  unexplained  cause,  the  carriage  in  which  the  plaintiff  was, 
went  off  the  line,  and  the  plaintiff,  whose  head  was  out  at  the  window 
at  the  moment,  was  considerably  injured.  There  was  no  complaint  as 
to  the  insuflSciency  of  the  engine  or  of  the  rails ;  nor  the  slightest 
suggestion  of  negligence  on  the  part  of  the  defendants,  beyond  the 
mere  fact  of  the  accident  having  happened. 

On  the  part  of  the  defendants,  it  was  submitted,  that  the  plaintiff 
was  bound  to  prove  negligence,  as  alleged  in  the  declaration. 

For  the  plaintiff  it  was  insisted  that  the  negligence  was  admitted  by 
the  payment  of  money  into  court. 

In  answer  to  this,  the  case  of  Story  v.  Finnis,  6  Exch.  123,t  was 
cited. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether  the  acci- 
dent was  attributable  to  the  carelessness  of  the  company  or  their  ser- 
vants,— secondly,  whether,  if  so,  the  sum  paid  into  court  was  a  sufficient 
compensation ;  and  reserved  leave  to  the  defendants  to  move  to  enter  a 
nonsuit,  if  the  court  should  be  of  opinion  that  proof  of  actual  negli- 
gence was  necessary. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  for  252.  beyond 
the  sum  paid  into  court, 

*R^R1  *  Whatelejf^  on  a  former  day,  obtained  a  rule  nisi  to  enter  a 
-*  nonsuit  pursuant  to  the  leave  reserved. — He  referred  to  Story  v. 
Finnis,  6  Exch.  123,t  and  Schreger  v.  Garden,  ant^,  p.  851.  [Crbss- 
WELL,  J.,  referred  to  Knight  v.  Egerton,  7  Exch.  407,t  wherci  the 
defendant  having  pleaded  payment  into  court  upon  counts  in  case  for 
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an  ezcesBire  distress,  and  for  selling  the  goods  distrained  withoat  having 
duly  appraised  the  same, — the  court  said  <«  that  the  plea  of  payment 
into  conrt  was  a  conelusive  admission  that  there  was  a  sale  without  the 
goods  having  been  duly  appraised ;  and  that  it  was  the  duty  of  the 
judge  to  inform  the  jury  what  was  the  true  measure  of  damages  on 
that  issue,  whether  the  point  was  taken  or  not/'] 

AUeny  Serjt.,  and  SmithieSj  showed  cause. — There  was  ample  evidence 
of  negligence,  to  warrant  the  finding  of  the  jury :  the  mere  fact  of  the 
accident  having  occurred  was  primdfaeie  evidence  of  negligence  to  call 
on  the  defendants  for  an  answer:  Christie  v.  Griggs,  2  Gamp.  79; 
Carpue  v.  The  London  and  Brighton  Railway  Company,  5  Q.  B..  747 
(E.  G.  L.  R.  vol.  48),  1  D.  &  M.  608 ;  Skinner  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company,  5  Exch.  787.t  [Jbkvis,  C.  J. — 
In  all  these  cases,  there  was  same  evidence  of  negligence.]  Not  of 
specific  negligence.  But,  here,  negligence  is  conclusively  admitted  by 
the  payment  of  money  into  court :  Leyland  v.  Tancred,  16  Q.  B.  664 
(E.  C.  L.  R.  vol.  71) ;  Knight  v.  Egerton,  7  Exch.  407.t  It  admits 
every  allegation  that  is  essential  to  sustain  the  action  to  the  extent  of 
the  payment.  In  an  action  of  this  sort,  negligence  is  the  gist  of  the 
action,  and  therefore  is  necessarily  admitted.  Schreger  v.  Garden, 
ant%,  p.  851,  was  a  different  case :  that  was  a  mere  question  of  identity; 
there  was  no  evidence  that  the  cup  produced  at  the  Atrial  was  r^o^q 
the  cup  taken.  [Jeryis,  G.  J. — If  payment  of  money  into  court  ^ 
in  an  action  of  tort,  is  to  operate  simply  as  in  indebitatus  assumpsit, 
viz.  as  striking  so  much  out  of  the  declaration,  there  will  be  no  means, 
in  an  action  of  tort,  of  saving  the  expense  of  going  down  to  trial :  the 
defendant  must  pay  all  the  expenses  of  the  witnesses  to  prove  negli- 
gence. Williams,  J. — The  point  was  not  settled  in  indebitatus  assump- 
sit, without  a  great  deal  of  controversy,  and  overruling  one  or  two 
cases.]  Leyland  v.  Tancred  is  precisely  in  point,  and  Story  v.  Finnis 
and  Schreger  v.  Garden  are  distinguishable. 

WhateUy  and  Qrayj  in  support  of  the  rule. — ^In  order  to  sustain  an 
action  of  this  sort,  some  negligence  on  the  part  of  the  defendants  must 
be  proved.  In  Christie  v.  Griggs,  the  breaking  down  of  the  coach  was 
primdfaeie  evidence  that  it  was  unfit  to  carry  the  load.  So,  in  Carpue 
V,  The  London  and  Brighton  Railway  Company,  and  Skinner  v.  The 
London,  Brighton,  and  South  Coast  Railway  Company,  there  was  strong 
evidence  of  negligence.  Here,  however,  there  was  no  suggestion  that 
the  accident  might  by  any  precautions  have  been  prevented.  Again,  in 
Piggot  V.  The  Eastern  Counties  Railway  Company,  8  C.  B.  229  (E.  G. 
L.  R.  vol.  54),  there  was  evidence,  that,  by  adopting  certain  precautions, 
the  emission  of  sparks  from  the  engine  might  have  been  prevented. 
Then,  what  is  the  effect  of  the  payment  of  money  into  court  ?  Is  it 
such  a  conclusive  admission  of  the  negligence  charged  in  the  declaration, 
as  to  relieve  the  plaintiff  from  all  proof  of  negligence^    Suppose  the 
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defendants  had  snfiered  judgment  hj  default,  would  the  plaintiff  have 
been  entitled  to  more  than  nominal  damages,  if  he  gave  no  evidence  of 
negligence  ?  Parke,  B.,  in  Story  v.  Finnis,  holds  that  he  would  not. 
In  Kingham  v.  Robins,  5  M.  &  W.  94,t  where  the  matter  was  very 
*Rf\Cf\  ^^^^^^^^^^7  discussed,  and  Meager  v.  *Smyth,  4  B.  &  Ad.  673, 
^^^J  (E.  C.  L.  R,  vol.  24),  1  N*  &  M.  449  (E.  C.  L.  R.  vol.  28),  over- 
ruled, it  was  held  that  a  plea  of  payment  of  money  into  court  under  the 
general  indebitatus  counts,  only  admits  a  liability  upon  some  one  or  more 
contracts  to  the  extent  of  the  sum  paid  in.  And  there  can  be  no  reason 
for  carrying  the  doctrine  any  further  in  an  action  of  tort.  Actions  of 
tort  are  now  put  expressly  upon  the  same  footing.  In  Cox  v.  Parry,  1 
T.  R.  464,  it  was  held,  that  payment  of  money  into  court  is  only  an 
acknowledgment  by  the  defendant  of  the  contract,  and  that  the  plaintiff 
is  entitled  to  recover  the  sum  so  paid ;  but  it  does  not  preclude  him  from 
taking  any  objection  to  the  action  beyond  that  sum.  [Jebvis,  C.  J., 
referred  to  Ravensoroft  v.  Wise,  1  C.  M.  &  R.  203,t  4  Tyrwh.  741,  2 
Dowl.  P.  C.  676.  Leyland  v.  Tancred  is  distinctly  overruled  by 
Schreger  v.  Carden,  ant^,  p.  851,  which  amounts  to  a  positive  decision 
that  the  rule  in  tort  is  the  same  as  in  indebitatus  assumpsit.  [Jebvis, 
0.  J. — The  principle  of  Story  v.  Finnis  applies  to  this  case ;  but  the 
circumstances  are  different.]  The  payment  of  money  into  court  here 
admits,  that,  on  some  occasion,  there  /Was  negligence  on  the  part  of  the 
defendants,  but  not  on  the  precise  occasion  in  question.  The  plaintiff 
was  bound  to  prove,  that,  upon  an  occasion  upon  which  the  defendants 
were  guilty  of  negligence,  he  sustained  damage  to  an  amount  exceeding 
the  sum  paid  into  court.  Suppose  the  plaintiff  has  upon  two  occasions 
travelled  upon  the  defendants'  railway,  and  met  with  an  accident  on 
each  occasion,  the  one  a  severe,  the  other  a  trifling  one, — ^who  is  to  say 
in  respect  of  which  the  defendants  have  paid  money  into  court  ?  and, 
for  which  are  the  jury  to  give  damages  7  [Williams,  J. — In  an  action 
for  crim.  con.,  suppose  the  defendant  suffers  judgment  by  default,  must 
you  still  prove  the  adultery  ?]  The  judgment  by  default  admits  the 
*86n  ^^"^^^^^y  charged  in  the  declaration.  *[Cresswell,  J. — Suppose 
•^  the  plaintiff  has  had  two  wives  within  the  period  of  limitation, 
and  the  defendant  has  been  guilty  of  adultery  with  both?]  In  the  case 
of  a  libel,  by  letting  judgment  go  by  default,  the  defendant  admits  the 
publication.  [JsBVis,  C.  J. — The  effect  of  payment  into  court  in  the 
case  of  a  special  contract,  is  now  settled ;  its  effect  in  indebitatus  assump- 
sit is  also  settled,  but  in  a  different  way :  the  question  is,  how  does  it 
operate  in  an  action  of  tort  ?  There  is  a  case  in  the  Exchequer  each 
way,  a  case  in  the  Queen's  Bench  one  way,  and  another  in  this  court  the 
other  way ;  but  this  latter  is  reconcileable  upon  the  doctrine  of  identity. 
Williams,  J. — The  only  objection  at  the  trial,  was,  that  there  was  no 
evidence  of  negligence :  the  question  of  identity  was  not  raised.  In 
Schreger  v.  Carden,  it  was  put  upon  the  doctrine  laid  down  in  Story  v. 
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Fmnis.  If  that  be  the  true  principle,  the  question  of  identity  does  not 
arise.]  In  Knight  v.  Egerton,  the  point  was  not  taken :  and  the  court 
could  neyer  have  intended  to  overturn  their  previous  considered  judg- 
ment, without  at  all  alluding  to  it.  [Crksswell,  J. — Suppose  the 
defendants  had  pleaded  that  the  plaintiff  was  not  a  passenger,  and  he 
proved  at  the  trial  that  he  was  a  passenger,  and  that  he  received  an 
injury, — ^must  he  go  to  prove  negligence  ?]  Clearly  he  must,  to  entitle 
himself  to  more  than  nominal  damages.  [Crssswell,  J. — That  would 
be  making  the  plea  equivalent  to  not  guilty.]  6ur.  adv.  vuU. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court. — This  is  an 
action  for  negligence ;  to  which  the  defendants  paid  money  into  court : 
and  the  question  is,  what  is  the  effect  of  such  payment.  Another 
question  was  also  raised,  upon  the  sufficiency  of  the  evidence  to  prove 
negligence,  if  proof  of  negligence  was,  under  the  '''circumstances,  r^nr^o 
necessary.  But,  in  the  view  we  take  of  the  case,  that  question  '- 
becomes  immaterial ;  because  we  think  that  the  plaintiff  is  entitled  to 
retain  his  verdict,  upon  the  first  point. 

The  authorities  upon  the  subject  are  apparently  conflicting ;  but  we 
think  they  can  be  reconciled ;  and,  at  all  events,  there  is  no  case  which 
conflicts  with  our  decision  in  favour  of  the  plaintiff. 

Although  it  was  at  one  time  doubted,  it  is  now  clearly  settled,  that 
payment  of  money  into  court  upon  a  general  count  in  indebitatus 
assumpsit,  or  in  debt,  admits  only  a  cause  of  action  to  the  amount  paid 
into  court,  and  no  more ;  and  that  the  admission  can  operate  for  no 
other  purpose :  Kingham  v.  Robins,  5  M.  &  W.  94  ;t  Stapleton  v. 
Nowell,  6  M.  &  W.  9,t  8  Dowl.  P.  C.  196. t(a)  The  reason  for  this 
rule  is  clear  and  satisfactory.  An  indebitatus  count  is  not  confined  to 
one  contract,  but  may  extend  to  an  indefinite  number  of  contracts 
between  the  parties.  When,  therefore,  the  defendant  pays  money  into 
court  upon  such  a  count,  he  in  effect  says,  I  admit  that  I  owe  you 
the  sum  paid  into  court  upon  some  contract  which  may  be  compre;hended 
in  your  count ;  but,  if  you  say  I  owe  you  more  upon  any  contract,  prove 
that  contract.  For  the  same  reason,  payment  into  court  by  several 
defendants  sued  jointly  on  a  general  count,  does  not  admit  the  part- 
nership, because  it  merely  admits  that  there  was  a  partnership  in  some 
contract  within  the  declaration,  to  the  amount  paid  into  court ;  and,  if 
the  plaintiff  wishes  to  recover  more,  he  must  prove  a  contract  in  which 
they  are  jointly  liable  for  a  larger  amount.  So,  with  respect  to  pay- 
ment of  money  into  court  to  a  declaration  upon  a  special  agreement, 
the  rule  is  dear ;  and  the  reason  for  the  rule  is  satisfactory.  Pay- 
ment of  money  into  court  under  such  circumstances,  admits  the  contract 
*and  the  breach :  Fisher  v.  Aide,  3  M.  &  W.  486.t  The  reason  r^ggo 
for  this  rule  is,  that,  as  the  declaration  contains  but  one  con-  *- 

(a)  And  lee  Anher  v.  Snglish,  1  M.  A  O.  873  (E.  C.  L.  R.  toI.  89),  1  Soott,  K.  R.  156,  • 
DowL  P.  C.  21. 
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tract,  the  payment  into   court  must  admit   that   contract  by  which 
alone  anything  is  claimed  to  be  dne  from  the  defendant  to  the  plaintiff. 

Formerly,  it  was  supposed  by  the  profession,  that,  by  payment  of 
money  into  court  in  an  action  of  tort,  the  defendant  admitted  the  cause 
of  action  sued  for ;  and  that,  as  the  plaintiff  was  at  liberty  to  prove 
any  cause  of  action  he  pleased  consistent  with  the  declaration,  it  was 
the  duty  of  the  defendant  to  take  care,  by  the  form  of  his  pleading,  or 
by  obtaining  particulars  on  summons,  that  his  admission  by  payment 
into  court  was  not  used  to  his  prejudice. 

Of  late  years,  this  rule  has  been  greatly  modified.  In  Story  v. 
Finnis,  6  Ezch.  128,t  the  plaintiff  declared  for  a  pound-breach  and 
rescue ;  the  defendants  paid  money  into  court ;  and  the  Lord  Chief 
Baron,  being  of  opinion  at  the  trial  that  there  was  no  evidence  of  a 
pound-breach,  or  of  a  rescue  by  the  defendants,  entered  a  verdict  for 
the  defendants,  which  the  court  in  bane  upheld ;  being  of  opinion  that 
the  payment  of  money  into  court  in  the  case  of  a  tort  was  not  similar 
to  the  payment  of  money  into  court  in  the  case  of  a  special  contract ; 
but  that,  like  the  case  of  payment  of  money  into  court  on  a  general 
indebitatus  count,  it  really  admits  nothing  more  than  that  a  cause  of 
action  exists,  with  damage  to  the  amount  paid  into  court. 

We  cannot  assent  to  the  generality  of  this  proposition.  In  some 
cases,  in  tort,  the  declaration  may  be  so  framed  as  to  make  a  payment 
of  money  into  court  an  admission  of  the  particular  cause  of  action  sued 
for,  and  also  of  the  breach.  In  our  opinion,  the  payment  of  money 
into  court  in  actions  of  tort,  may,  according  to  the  form  of  the  decla- 
ration, be  subject  either  to  the  rule  applicable  to  special  contracts,  or 
to  the  rule  applicable  to  general  indebitatus  counts.  For  instance,  in 
*ftfi4.1  ^^^^7  ^'  Finnis,  if  *the  declaration  had  described  a  particular 
-^  pound,  the  payment  of  money  into  court  would  have  admitted 
the  breach  of  that  pound ;  because,  as  the  plaintiff  rested  his  action 
solely  upon  the  breach  of  a  particular  pound,  nothing  could  be  due  from 
the  defendants  to  him,  unless  they  admitted  the  breach  of  that  particu- 
lar pound  upon  the  breach  of  which  alone  he  claimed  damages :  but, 
notwithstanding  this,  the  judgment  would  still  have  been  right,  because, 
as  the  amount  of  damages  depended  upon  the  number  and  value  of  the 
goods  rescued,  the  plaintiff  was  bound  to  prove  a  rescue  by  the  defend- 
ants to  an  amount  exceeding  the  sum  paid  into  court.  On  the  other 
hand,  if  the  description  in  the  declaration  did  not  apply  to  any  particu- 
lar pound,  then,  in  our  opinion,  the  judgment  was  right  upon  both  points, 
because,  in  that  case,  it  would  to  a  certain  extent  be  like  the  case  of 
payment  of  money  into  court  upon  a  general  indebitatus  count.  We 
read  the  judgment  of  the  court  with  reference  to  the  subject  under  dis- 
cussion, and,  presummg  that  the  count  did  not  describe  a  particular 
pound,  subscribe  to  the  doctrine  there  laid  down. 

The  next  case  is  Leyland  v.  Tancred,  16  Q.  B.  664  (E.  G.  L.  B.  vol. 
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71)«  There,  the  plaintiff  complained  of  a  distress  for  more  rent  than 
was  due ;  and,  the  defendants  having  paid  money  into  court,  it  iras 
holden  that  the  distress  and  wrongful  sale  were  admitted  by  such  pay- 
ment. The  declaration  particularly  described  the  subject-matter  of  the 
plaintiff's  complaint  and  claim ;  and  the  payment  into  court  admitted 
that  claim,  for  the  reasons  which  we  have  given,  and  reduced  the  ques- 
tion to  one  of  damages  only, — ^subject,  of  course,  to  the  observation, 
that,  as  the  amount  of  damages  depended  upon  the  number  and  value 
of  the  goods  sold,  it  was  necessary  to  prove  what  goods  were  sold  under 
a  distress  by  the  defendants,  in  order  to  obtain  a  verdict  *above 


the  sum  paid  into  court.     Story  v.  Finnis  was  not  cited  in  this 
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case ;  and  the  point  now  adverted  to  does  not  seem  to  have  occurred  to 
the  court  or  to  the  counsel  engaged  in  the  discussion. 

In  the  next  reported  case, — Schreger  v»  Garden,  ant^,  p.  851,  this 
court  acted  upon  the  case  of  Story  v.  Finnis.  That  was  an  action  of 
trespass  for  taking  and  damaging  the  plaintiff's  cups,  to  which  the  de- 
fendant paid  102.  into  court.  At  the  trial,  a  cup  was  produced  from  an 
auction-room,  which  was  proved  to  have  been  damaged  more  than  102. ; 
but  there  was  no  proof  that  this  cup  was  the  cup  which  the  defendant 
had  taken.  Under  these  circumstances,  I  nonsuited  the  plaintiff;  and 
the  court  held  my  ruling  right,  and  to  that  extent  acted  upon  and  con- 
firmed the  case  of  Story  v.  Finnis. 

The  only  remaining  case  is  that  of  Knight  v.  Egerton,  7  Exch.  407.t 
To  a  count  for  selling  the  plaintiff's  goods  without  having  them  duly 
appraised,  the  defendant  paid  money  into  court ;  and  <<  the  court  said 
that  the  plea  of  payment  into  court  was  a  conclusive  admission  that 
there  was  a  sale  without  the  goods  having  been  duly  appraised."  The 
Court  of  Exchequer  do  not  seem  to  have  adverted  to  their  own  decision 
in  Story  v.  Finnis,  and  for  the  moment  lost  sight  of  the  fact,  that,  in- 
asmuch as  the  amount  of  the  damages  in  Knight  v.  Egerton  depended 
upon  the  number  and  value  of  the  goods  sold  without  appraisement,  it 
was  necessary  to  prove  a  sale  by  the  defendants  without  appraisement, 
of  all  the  goods  in  respect  of  the  claim,  notwithstanding  that  the  pay- 
ment into  court  admitted  that  some  goods  were  sold  by  the  defendants 
without  appraisement.  But,  in  truth,  the  point  was  not  brought  promi- 
nently before  the  court. 

Upon  a  review  of  these  cases,  we  think  that,  where,  in  an  action  of 
tort,  the  declaration  is  general  and  '''unspecific,  the  payment  of  r^^o^o 
money  into  court,  though  it  admits  a  cause  of  action,  does  not  ^ 
admit  the  cause  of  action  sued  for ;  and  that  the  plaintiff  must  give  evi- 
dence of  the  cause  of  action  sued  for,  before  he  can  have  larger  damages 
than  the  amount  paid  into  court.  On  the  other  hand,  if  the  declaration 
is  specific,  so  that  nothing  would  be  due  to  the  plaintiff  from  the  de- 
fendant, unless  the  defendant  admitted  the  particular  claim  made  by  the 
declaration,  we  think  that  the  payment  of  money  into  court  admits  the 
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cause  of  action  sued  for  and  so  stated  in  the  declaration.  If  the  breach 
is  single,  and  the  damages  entire,  then,  of  course,  it  becomes,  under 
such  circumstances,  a  mere  question  of  damages ;  but,  if  the  damages 
may  be  compounded  of  several  things, — ^for  instance,  as  in  the  case  of 
Story  V.  Finnis,  of  the  number  and  value  of  the  goods  taken,  then, 
although  the  payment  of  money  into  court  may  from  the  form  of  declara- 
tion admit  the  particular  cause  of  action  sued  for,  still  it  may  be  neces- 
sary to  prove  the  cause  of  action,  with  a  view  to  the  damages,  because, 
although  the  defendant  would  thus  admit  that  he  broke  a  particular 
pound,  he  would  not  admit,  that,  as  the  result  of  that  particular  break- 
ing, he  rescued  all  the  goods  in  respect  of  which  damages  were  claimed. 

Applying  these  principles  to  the  present  case,  we  think  that  this  rule 
ought  to  be  discharged.  The  declaration  states  a  contract  to  carry  the 
plaintiff  from  Newport  to  Ebbw  Vale,  and  a  negligent  breach  of  duty  in 
the  performance  of  that  contract,  by  which  the  plaintiff  sustained  injury. 
The  payment  into  court  admits  the  contract  to  carry.  In  thi^^  respect, 
it  is  like  the  payment  of  money  into  court  upon  a  special  agreement. 
It  also  admits  a  breach  of  the  duty  founded  upon  that  contract.  But 
the  damages  resulting  from  this  admitted  breach  are  single,  and  depend 
upon  something  beyond  the  mere  breach  of  duty  admitted.  It  becomes, 
^f>n»'i  therefore,  in  this  ^case  a  pure  question  of  damages ;  and  the 
-'  plaintiff  was  on  no  account  obliged  to  give  evidence  of  negli- 
gence. 

For  these  reasons,  we  think  that  the  rule  should  be  discharged. 

Rule  discharged. 

Spalding  «.  Yandereook,  2  Wend.  431 :  Johnaton  v.  Colnmbiaa  Ins.  Co.,  7  Johns.  815 ;  Bank  of 
Colombia  v.  Sutherland,  3  Cowen,  3 


OVERTON  V.  FREEMAN  and  Another.    Jan.  13. 

A.  contracted  with  parish  officers  to  pare  a  certain  district,  and  entered  into  a  snb-eontraet  with 
B.,  nnder  which  the  latter  was  to  lay  down  the  paring  of  a  Btroet,  the  materialB  being  eop- 
plied  bj  A.,  and  brought  to  the  spot  in  his  carts.  Preparatory  to  the  pavuig,  the  stonea  w«re 
laid,  by  labourers  employed  by  K,  on  the  pathway,  and  there  left  unguarded  at  night,  in 
such  a  manner  as  to  obstruct  the  same,  and  C.  feU  over  them,  and  broke  his  leg : — ^Held,  that 
B.  was  responsible  for  this  negligence,  and  not  A. 

This  was  an  action  upon  the  case.  The  declaration  stated,  that, 
before  and  at  the  time  of  the  committing  of  the  grievances  thereinafter 
mentioned,  to  wit,  on,  &c.,  and  from  thence  hitherto,  there  was,  and 
still  is,  a  common  public  street  and  highway  for  all  persons  to  pass  and 
repass  on  foot,  at  their  free  will  and  pleasure,  to  wit,  at  Grove  Street, 
&c.  &;c. :  yet  that  the  defendants,  well  knowing  the  premises,  negligently, 
wrongfully,  and  injuriously  put  and  placed  divers  large  quantities  of 
stone  in  the  said  street,  and  negligently,  wrongfully,  and  injuriously 
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continaed  the  same  Btone  therein  daring  the  night  time  of  that  day, 
without  placing  or  causing  to  be  placed  any  light  or  signal  near  such 
stone,  to  denote  that  the  same  was  there,  the  night  being  dark,  and 
requiring  such  light  or  signal  for  the  safety  of  all  persons  passing 
through  such  public  street  and  highway :  By  means  of  which  negligence 
of  the  defendants,  the  plaintiff  afterwards,  in  the  night  time  of  the  said 
day,  then  and  there  passing  on  foot  with  great  and  proper  care  throngh 
the  said  street,  fell  upon  the  said  stone,  and  was  thereby  g^atly  hurt, 
and  his  leg  was  wounded  and  broken,  and  was  afterwards  amputated,  &c. 

Plea,  not  guilty. 

The  cause  was  tried  before  Jbrvis,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  term.  The  defendants,  it  appeared,  had  contracted  to  pavo 
certain  portions  of  the  ''parish  of  St.  Pancras,  and  entered  into  r^o^o 
a  sub-contract  with  one  Warren  to  lay  down  the  kerb-stone  in  '- 
Grove  Street,  under  the  superintendence  of  the  surveyor  of  the  local 
commissioners.  The  plaintUf  proved,  that,  on  the  evening  of  the  18th 
of  December,  1850,  he  had  been  attending  a  lecture  at  a  public-house 
called  the  King's  Head,  and  that,  in  crossing  over  from  that  place, 
between  ten  and  eleven  o'clock  at  night,  at  the  corner  of  Orove  Street, 
he  fell  over  some  paving-stones  which  had  been  laid  on  the  pathway, 
and  broke  his  leg,  and  was  afterwards  obliged  to  have  it  taken  off. 
Warren,  who  was  called  as  a  witness  for  the  plaintiff,  stated  that  he 
had  contracted  to  lay  down  the  kerb  for  the  defendants ;  that  the  stones 
were  supplied  by  the  defendants,  and  brought  to  Grove  Street  in  their 
carts;  and  that  the  labourers  who  placed  the  stones  on  the  pathway 
were  employed  and  paid  by  him,  the  witness. 

His  lordship  nonsuited  the  plaintiff,  holding  that  the  defendants,  not 
being  shown  to  have  been  parties  to  the  act  which  occasioned  the  injury, 
were  not  liable. 

SUimmers  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  plaintiff  was  taken  by  surprise  at  the  trial,  when  he  found  that 
Warren,  whom  he  had  supposed  to  be  the  defendants'  foreman,  proved 
that  he  was  a  sub-contractor,  and  not  a  mere  servant.  It  is  submitted, 
however,  that  the  only  effect  of  that,  under  the  circumstances,  would 
be,  to  make  him  liable,  as  well  as  the  defendants.  The  injury  of  which 
the  plaintiff  here  complains  being  the  result  of  a  ptiblic  nuisance,  the 
case  is  taken  out  of  the  rule  which  has  prevailed  in  some  of  the 
cases,  where  it  has  been  held  that  the  sub-contractor  only  was  liable. 
Whoever  contributes  in  any  degree  to  the  wrong  is  responsible  for 
it.  That  this  is  a  public  nuisance,  is  clear,  from  1  Russell  nn  Crimes, 
8d  edit.,  347,  where  it  is  said:  <«  There  is  no  doubt  but  that  all  injuries 
^whatsoever  to  a  highway,  as,  by  digging  a  ditch,  or  making  a  r^ggg 
hedge  across  it,  or  laying  logs  of  timber  in  it,  or  doing  any  other  ^ 
act  which  will  render  it  less  commodious  to  the  King's  subjects,  are 

VOL.  XI.— 73  8  0 


809  OVBBTON  v.  FBEBHAN.    H.  T.  1852. 

public  nuisances  at  common  law.  "(a)  [Maulb,  J. — ^Nobody  doubts 
that :  the  only  question  here  is,  who  committed  the  nuisance  ?]  K  any 
person  contracts  with  another  to  perform  work,  and  in  the  course  of 
doing  it  a  nuisance  is  created,  the  employer  is  liable,  and  not  merely 
the  hand  that  did  it.  And  one  who  sustains  a  particular  injury  or 
damage  from  a  public  nuisance  may  have  an  action :  per  Lord  Ellek- 
BOBOUGH,  in  The  Eling  v.  Dewsnap,  16  East,  194 ;  Duncan  v.  Thwaites, 
8  B.  &  0.  566,  684  (E.  C.  L.  R.  vol.  10),  5  D.  &  B.  447.  Here,  the 
defendants  were  at  all  events  contributory  to  the  act :  the  stone  was 
supplied  by  them,  and  brought  in  their  carts.  In  Bush  v.  Steinman,  1 
Bos.  &  P.  404,  A.,  having  a  house  by  the  roadside,  contracted  with  B. 
to  repair  it  for  a  stipulated  sum ;  B.  contracted  with  D.  to  do  the  work, 
and  G.  with  D.  to  furnish  the  materials.  The  servant  of  D.  brought  a 
quantity  of  lime  to  the  house,  and  placed  it  in  the  road,  by  which  the 
plaintiff's  carriage  was  overturned :  and  it  was  held  that  A.  was  answer- 
able for  the  damage  sustained.  This  has  been  supposed  to  have  been 
overruled  by  a  passage  contained  in  the  judgment  of  the  Court  of 
Exchequer  in  Reedie  v.  The  London  and  North  Western  Railway 
Company,  4  Exoh.  244,  266  ;t(&)  but  that  is  not  the  fair  result  of 
*8701  ^  whole  judgment.  In  Burgess  v.  Gray,  1  C.  B.  678  (E.  C. 
■'  L.  R.  vol.  60),  the  owner  of  a  house,  under  circumstances  very 
similar  to  those  in  Bush  t;.  Steinman,  was  held  responsible  for  the  negli- 
gence of  persons  employed  by  one  who  had  contracted  for  the  repair 
of  the  house ;  Tijstdal,  C.  J.,  putting  it  upon  the  ground  that  the  act 
was  in  some  degree  sanctioned  by  the  defendant.  And  this  is  consist- 
ent with  the  doctrine  laid  down  by  Pareb,  B.,  in  Quarman  v.  Burnett, 
6  M.  &  W.  499.t  [Williams,  J.,  referred  to  Knight  v.  Fox,  6  Exch. 
721.t  A  railway  company  entered  into  a  contract  with  A.  to  construct 
a  portion  of  their  line:  A.  contracted  with  B.,  who  resided  in  the 
country,  to  erect  a  bridge  on  the  line :  B.  had  in  his  employment  C, 
who  acted  as  his  general  servant  and  as  a  surveyor,  and  had  the  man- 
agement of  B.'s  business  in  London,  for  which  he  received  an  annual 
salary :  B.  entered  into  a  contract  with  C,  by  which  C.  agreed  for  a 
given  sum  to  erect  a  scaffold,  which  had  become  necessary  in  the  build- 
ing of  the  bridge ;  but  it  was  agreed  that  B.  should  provide  the  requisite 
materials,  and  lamps  and  other  lights :  the  scaffold  was  erected  upon 
the  footway  by  C.'s  workmen,  and  a  portion  of  it  improperly  projected, 
owing  to  which,  and  to  the  want  of  sufficient  light,  D.  fell  over  it  at 
night,  and  was  injured :  after  the  accident,  B.  caused  other  lights  to 

(a)  1  Hawk.  P.  C,  Ch.  76,  {  144. 

(b)  There,  a  company  empowered  by  act  of  parUament  to  oonatnot  a  railway,  oontraeted  under 
seal  with  certain  persona  to  make  a  portion  of  the  line,  and  by  the  contract  reserred  to  them- 

'<  f elves  the  power  of  dismiuing  any  of  the  contractors'  workmen  for  incompetence.  The  work, 
men,  in  eonstnietlng  a  bridge  over  a  highway,  negUgently  caased  the  death  of  a  person  paasiBg 
beneath  along  the  highway,  by  allowing  a  stone  to  fall  upon  him :  and  it  was  held,  in  an  aetioa 
against  the  company,  by  the  administratrix  of  the  deceased,  that  they  were  not  liable;  and  tha^ 
in  such  case,  the  terms  of  the  contract  in  question  did  not  make  any  difference. 
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be  placed  near  the  spot,  to  prevent  a  recurrence  of  similar  accidents : 
and  it  was  held,  that  an  action  was  not  maintainable  bj  D.  against  B. 
for  the  injary  thus  occasioned.]  In  Matthews  v.  The  West  London 
Water  Works  Company,  8  Campb.  408,  it  was  held  that  an  action  on 
the  case  lay  against  an  incorporated  water  works  company,  where  work- 
men employed  by  persons  who  contracted  with  the  company  to  lay  down 
pipes  for  condacting  water  through  a  pablic  street  did  the  work  in  a 
negligent  manner,  whereby  an  individaal  passing  along  the  street 
received  an  injury.  That  case  is  precisely  in  *point :  and  upon  r^oiri 
its  being  cited  in  Bapson  v.  Cubitt,  9  M.  &  W.  710, f  Lord  *- 
Abingbr  said :  <<  There,  the  defendants  caused  their  sub-contractor  to 
commit  a  ptiilie  nuUance.''  MXaughlin  v.  Pryor,  4  M.  &  G.  48  (E. 
C.  L.  B.  vol.  43),  4  Scott,  N.  B.  655,  goes  much  farther  than  it  is  neces- 
sary to  go  here :  according  to  that  case,  all  the  parties  would  be  liable 
in  tresp<z9$.  [Jervis,  C.  J. — Pareb,  B.,  in  Knight  v.  Fox,  explains 
what  BoLFB,  B.,  says  about  Bush  v.  Steinman,  in  the  case  of  Beedie  v. 
The  London  and  North- Western  Bailway  Company.] 

Mavlb,  J. — The  defendants  in  this  case,  it  appears,  had  contracted 
to  pave  certain  portions  of  the  parish  of  St.  Pancras,  and  entered  into  a 
sub-contract  with  one  Warren,  who  was  called  as  a  witness,  to  pave  the 
street  in  question.  Warren  employed  labourers  to  work  under  him ;  and 
certain  kerb-stones  were  so  placed  on  the  pathway  by  these  men  as  to 
obstruct  the  same  and  to  constitute  a  public  nuisance,  in  consequence  of 
which  the  plaintiff  fell  over  them,  and  sustained  an  injury,  for  which  an 
action  is  clearly  maintainable  against  some  one.  The  question  is, 
whether  the  present  defendants  are  the  proper  persons  to  be  made 
responsible  for  this  wrong.  It  is  said  that  they  having  committed  a 
pablic  nuisance,  and  the  plaintiff  having  therefrom  sustained  a  particular 
injury,  they  are  liable  to  him  for  compensation.  No  doubt,  if  the  de- 
fendants were  guilty  of  the  wrongful  act  from  which  the  injury  to  the 
plaintiff  resulted,  that  would  be  so.  But  the  question  is,  whether  they 
are  so  identified  with  the  persons  who  actually  did  it,  viz.,  the  labourers 
employed  by  Warren,  as  to  make  it  their  act.  It  is  urged  by  Mr. 
Stammers  that  the  defendants  are  liable  in  respect  of  this  being  a  public 
nuisance ;  and  it  is  insisted  that  there  is  some  greater  degree  of  liability 
in  respect  of  this  being  a  public  wrong,  than  would  ordinarily  attach  in 
the  case  of  a  mere  private  injury.  I  do  *not,  however,  perceive  r^onn 
that  there  is  any  distinction  between  the  two  which  is  at  all  ■- 
favourable  to  the  plaintiff's  argument.  I  rather  think  the  liability  for 
a  public  wrong  is  less  extensive  than  the  civil  liability.  A  man  is  often 
dvilly  liable  where  no  wrong  was  intended.  I  can  find  no  case  in  which 
a  party  situated  like  these  defendants  are,  has  been  held  liable  under 
circamstances  like  those  of  the  present  case,  except  the  case  of  Mat- 
thews V,  The  West  London  Water  Works  Company,  8  Campb.  408, 
where  it  appears  a  verdict  was  obtained  against  a  water  works  company 
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for  an  injury  resnltmg  to  the  plaintiff  from  the  negligence  of  men  em- 
ployed by  certain  pipe-layers  with  whom  the  company  had  contracted 
for  the  laying  down  of  certain  water-pipes  in  a  public  street.  That, 
however,  is  but  a  nisi  prius  case :  the  report  is  short  and  unsatisfactory: 
and  the  particular  circumstances  are  not  detailed.  It  certainly  does,  as 
it  stands,  somewhat  countenance  the  argument  that  has  been  urged  in 
this  case.  That  is  the  only  case,  with  the  exception  of  Bush  v.  Stein- 
man,  1  Bos.  k  P.  404,  which  has  been  considered  as  havmg  laid  down 
the  law  erroneously.  In  Knight  v.  Fox,  5  Exch.  721,t  which  is  not  to 
be  distinguished  from  this  case,  my  Brother  Aldsrson  says  that  the 
true  question  on  these  occasions  is,  whether  the  thing  is  to  be  considered 
as  having  been  done  by  the  person  who  actually  did  it,  as  the  servant  of 
the  person  sought  to  be  charged.  The  relation  of  master  and  servant 
has  no  existence  in  a  case  like  this.  In  the  case  of  a  servant,  the 
employer  by  hiring  him  to  a  certain  extent  accredits  and  becomes 
responsible  civilly  for  his  acts.  Thus,  Warren  might  be  liable  for  the 
consequences  of  the  negligence  of  the  labourers  employed  by  him.  But 
it  by  no  means  follows  that  the  defendants,  the  original  contractors,  are 
responsible  for  the  acts  of  Warren.  I  think  the  present  case  falls  within 
*fiT^1  *^^  principle  of  those  authorities  which  have  decided  that  the 
^  sub-contractor,  and  not  the  person  with  whom  he  contracts,  is 
liable  civilly  as  well  as  criminally  for  any  wrong  done  by  himself  or  his 
servants  in  the  execution  of  the  work  contracted  for.  I  do  not  mean  to 
say  that  in  no  case  can  a  contractor  be  liable  for  the  negligence  of  his 
sub-contrac(or ;  but  I  say  that  the  simple  fact  of  his  filling  that  character 
does  not  make  him  liable.  I  apprehend,  that,  if  the  defendants  had 
been  present,  and  directed  or  sanctioned  the  doing  of  the  act  com- 
plained of,  they  would  have  been  responsible  for  it.  But  here  they  are 
sought  to  be  charged  simply  on  the  ground  that  they  had  contracted 
with  the  parish  authorities  to  do  the  work,  in  the  performance  of  which 
by  their  sub-contractor  the  negligence  happened  which  has  given  rise  to 
the  plaintiff's  misfortune.  I  think  the  case  is  so  clear  that  no  rule 
ought  to  be  granted. 

Grbsswbll,  J. — ^I  am  entirely  of  the  same  opinion.  It  seems  to  me 
that  the  modern  cases  of  Bapson  v.  Cubitt,  Beedie  v.  The  London  and 
North-Western  Railway  Company,  and  Knight  v.  Fox,  are  conclusive. 
In  Beedie  v.  The  London  and  North- Western  Bailway  Company,  BolpBi 
B.,  in  delivering  the  judgment  of  the  court,  says :  <«  The  liability  of 
any  one  other  than  the  party  actually  guilty  of  any  wrongful  act,  pro- 
ceeds on  the  maxim,  <  Qui  faeit  per  alium^  fadt  per  %t'  The  party 
employing  has  the  selection  of  the  party  employed,  and  it  is  reasonable 
that  he  who  has  made  choice  of  an  unskilful  or  careless  person  to  exe- 
cute his  orders,  should  be  responsible  for  any  injury  resulting  from  the 
want  of  skill  or  care  of  the  person  employed ;  but  neither  the  principle 
of  the  rule  nor  the  rule  itself,  can  apply  to  a  case  where  the  party 
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sought  to  be  charged  does  not  stand  in  the  character  of  employer  to  the 
party  by  whose  negligent  act  the  injury  has  been  occasioned."  The 
^defendants  not  having  personally  interfered  or  given  any  direc-  r^a^A 
tions  as  to  the  performance  of  the  work,  but  merely  having  con-  '- 
tracted  with  a  third  person  to  do  it,  cannot  be  held  responsible  for  an 
unauthorized  and  unlawful  act  of  such  third  person  in  the  course  of  it. 
It  is  quite  true,  as  was  said  in  Bush  v.  Steinman,  that  the  original  con- 
tractor might  be  liable  equally  with  the  sub-contractor,  if  he  in  any 
manner  directed  or  countenanced  the  doing  of  the  act  complained  of. 
But  there  is  no  pretence  for  so  charging  the  defendants  here :  they  con- 
tracted with  Warren  to  lay  down  the  kerbstone  in  a  particular  way,  not 
to  so  place  the  stones,  and  so  negligently  leave  them,  as  to  occasion 
injury  to  the  plaintiff.  If  the  act  contracted  to  be  done  would  itself 
have  been  a  public  nuisance,  of  course  the  defendants  would  have  been 
responsible.  The  circumstance  of  the  materials  being  supplied  by  the 
defendants,  and  brought  to  the  spot  in  their  carts,  makes  no  difference : 
the  very  same  thing  occurred  in  Knight  v.  Fox. 

Williams,  J. — ^I  am  of  the  same  opinion.  This  is  not  the  case  of 
master  and  servant,  but  of  contractor  and  sub-contractor.  The  plain- 
tiff's counsel  has  rested  his  argument  upon  a  broad  and  intelligible 
ground,  viz.,  that  the  act  complained  of  is  a  public  nuisance.  Some 
of  the  cases,  it  is  true,  would  seem  to  justify  that  distinction :  but  it 
seems  to  me  that  we  cannot  give  any  weight  to  it  without  overruling 
Knight  V.  Fox. 

Jbrvis,  0.  J. — Knight  v.  Fox  is  an  express  authority,  and  we  must 
hold  ourselves  bound  by  it.  Bule  refused. 


*WHITE  V.  THE  EASTERN  UNION  RAILWAY  COM-  p^g^. 

PANY.    Jan.  12.  L  ^'^ 

WliaM  ft  niU  for  ft  ipeeiil  jury  Ium  been  obtained  ftt  tfae  inBtanoe  of  tfae  defendant,  wbo  baa  no- 
muuU€d  bat  not  r^dmetd  the  jnry,  the  proper  eonrse  for  the  plaintiff  to  ponae,  ia,  to  proceed 
to  redaee,  and  not  to  more  to  set  aside  the  rule. 

HoNTHAK,  for  the  plaintiff,  moyed  for  a  rule  to  show  cause  why  the 
rule  for  a  special  jury  which  had  been  obtained  by  the  defendants  should 
not  be  discharged,  on  the  ground  that  the  defendants  had  not  duly  pro- 
ceeded with  it.  The  affidavit  upon  which  the  application  was  founded, 
stated,  that  the  action  was  brought  to  recover  a  sum  of  952.  for  goods 
sold  and  delivered ;  that  issue  had  been  joined,  and  notice  of  trial  given 
for  the  first  sitting  in  London  in  this  term,  viz.  the  19th  instant ;  that 
the  defendants  had  obtained  the  rule  for  a  special  jury  merely  for  the 
purpose  of  delay ;  and  that  they  had  nominated,  but  not  reduced  the 
jury.    It  was  submitted  that  it  was  the  defendants'  duty  promptly  to 

8o2 
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take  the  steps  necessary  to  make  their  rule  available.  [Jbbyis,  C.  J« 
— ^Whj  does  not  the  plaintiff  reduce  ?  it  will  be  less  expensive  than  this 
rule.]  If  the  plaintiff  redaces,  he  must  summon  the  jury,  and  pay  them, 
[jBBViSy  G.  J. — ^You  will  get  the  costs  if  you  succeed.]  The  defend- 
ants may  be  insolvent.  [Jbrvis,  C.  J. — We  cannot  speculate  upon 
that.]  In  Devanoge  v.  Borthwick,  2  L.  M.  &  P.  277,  a  rule  like  that 
now  prayed  was  granted,  the  only  difference  between  that  ease  and  the 
present  being,  that  there  the  defendant  had  not  nominated.  [Mauls^ 
J. — That  makes  all  the  difference.] 

JPer  curiam. — There  is  no  pretence  for  this  application.  The  rule  for 
a  special  jury  having  been  duly  obtained,  and  the  jury  nominated,  the 
proper  course  is  for  the  plaintiff  to  reduce.  Bule  refused* 
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Damage  rtnilUng  from  th«  ship's  toking  the  groiind  on  the  MLing  of  the  tide,  in  a  tide  harbeni^ 
in  a  spot  where  she  is  properly  plaeed  for  the  pupoee  of  onloading,  is  not  a  stranding  within 
the  ordinary  terms  of  a  policy  of  insurance. 

This  was  an  action  of  assumpsit  on  a  policy  of  assurance  on  the  ship 
Elizabeth,  for  twelve  calendar  months,  in  port  or  at  sea,  in  all  services, 
in  the  coast  and  coasting  trade  of  the  united  kingdom. 

The  declaration  stated,  that,  during  the  time  coveted  by  the  policy, 
and  while  the  ship  was  in  service  in  the  coasting  trade  in  the  united 
kingdom,  with  a  cargo  of  timber  on  board,  by  the  said  ship  taking  the 
ground,  and  by  and  through  the  hardness  and  unevenness  of  the  ground, 
and  the  perils  and  dangers  of  the  seas,  the  ship  was  strained,  broken, 
damaged,  and  injured ;  and  that  an  average  loss  was  thereby  incurred 
of  19Z.  198.  7d.  per  cent. 

Pleas, — non  assumpsit,  and  a  denial  of  the  loss  in  manner  and  form  as 
alleged. 

Issue  being  joined,  and  the  cause  ripe  for  trial,  it  was  agreed  that 
the  captain  and  mate  of  the  Elizabeth  should  be  examined  vivd  voce 
before  one  of  the  masters  of  this  coprt,  and  that  the  facts  disclosed  on 
Such  examination  should  be  stated  in  a  special  case  for  the  opinion  of 
this  court.     The  material  facts  were  as  follows : — 

The  Elizabeth  sailed  from  Rochester  to'  Sunderland.  .On  her  arrival 
at  Sunderland,  the  vessel  went  up  the  river  abreast  of  Laing's  ship-yard. 
She  had  to  wait  four  or  five  days  before  she  could  go  in  to  discharge. 
She  was  moored  head  and  stem,  and  floated  when  the  tide  was.  m,  and 
was  aground,  but  not  dry,  at  low  water.  She  took  three  days  to  dis- 
charge. The  beach  was  hard,  shingly,  and  steep.  When  the  vessel 
'took  fljjround,  she  listed  towards  the  beach  about  two  planks.    When  the 
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first  tide  was  ebbing,  a  creaking  noise  was  heard  as  she  *took  the  r« n^fj- 
ground,  and  it  occurred  when  she  floated  again.  This  happened  *- 
every  tide,  and  sounded  as  if  something  was  breaking.  The  cabin  door, 
which  would  open  and  shut  freelj  when  the  vessel  was  afloat,  would  not 
do  so  when  she  was  aground.  After  first  lying  on  the  beach  the  vessel 
made  more  water  than  usual.  The  mate  saw  that  she  was  <<  hogged," 
after  having  taken  the  ground.  He  observed  that  some  of  the  trenails 
had  started,  and  that  some  of  the  planks  had  left  the  trenails. 

The  question  for  the  opinion  of  the  court,  was,  whether,  under  these 
circumstances,  there  was  a  loss  bj  perils  of  the  seas. 

Hbmlintony  for  the  plaintiffs. — The  facts  stated  in  the  case  disclose  a 
loss  bj  a  peril  insured  against.  The  vessel  was  unloading  in  the  ordi- 
nary manner,  and  at  an  ordinary  place,  when  the  stranding  took  place. 
Fletcher  v,  Inglis,  2  B.  &  Aid.  315,  is  not  to  be  distinguished  from  this 
case;  the  facts  are  almost  identical.  In  that  case,  a  transport  in 
government  service,  was  insured  for  twelve  months,  during  which  she 
was  ordered  into  a  dry  harbour,  the  bed  of  which  was  hard  and  uneven, 
and,  on  the  tide  leaving  her,  she  received  damage  by  taking  the  ground ; 
and  it  was  held  that  this  was  a  loss  by  peril  of  the  sea.  That  case  was 
recognised  in  Phillips  v.  Barber,  5  B.  &  Aid.  161  (E.  C.  L.  R.  vol.  7). 
[Crbsswell,  J. — Phillips  v.  Barber  was  not  a  case  of  loss  by  a  peril  of 
the  sea.  Maule,  J. — ^In  Fletcher  v.  Inglis,  there  was  a  loss  by  a  peril 
of  the  sea.  Here,  however,  nothing  happened  that  was  extraordinary 
or  unexpected ;  the  ship  took  the  ground  as  she  naturally  would  in  a 
tide-harbour.  In  Bishop  v.  Pentland,  7  B.  &;  G.  219  (E.  G.  L.  R.  vol.  14), 
1  M.  &  R.  49  (E.  G.  L.  B.  vol.  17),  a  ship  having  goods  on  board  which 
were  insured,  but  warranted  free  from  average,  unless  general,  or  the 
ship  should  be  stranded,  was  compelled,  in  the  course  of  her  voyage,  to 
*put  into  a  tide-harbour,  and  was  there  moored  alongside  a  quay,  ^^(070 
in  the  usual  place  for  ships  of  her  burden.  It  became  necessary,  ^ 
in  addition  to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts  on 
the  shore,  to  prevent  her  falling  over,  upon  the  tide  leaving  her.  The 
rope  with  which  she  was  so  fastened,  not  being  of  sufficient  strength, 
broke  when  the  tide  left  the  vessel,  and  she  fell  over  upon  her  side,  and 
was  thereby  stove  in,  and  greatly  damaged :  and  it  was  held  that  this 
was  a  stranding  within  the  meaning  of  that  word  in  the  policy,  although 
the  stranding  might  have  been  occasioned  remotely  by  the  negligence 
of  the  crew,  in  not  providing  a  rope  of  sufficient  strength  to  fasten  the 
ship  to  the  shore.  There,  the  damage  was  the  result  of  an  accident. 
But,  taking  the  ground  under  such  circumstances  as  are  stated  here,  is 
hardly  a  peril  of  the  sea.]  The  cause  of  damage  was  very  similar  to 
what  was  held,  in  Devaux  v.  J' Anson,  5  N.  G.  519,  7  Scott,  517,  to  be 
a  loss  by  a  peril  of  the  sea. 

Jamet  WUdCy  contr^. — The  damage  sustained  by  this  vessel  was  not 
the  result  of  a  peril  which  the  underwriter  insures  against :  it  arose 
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solely  from  the  weight  of  the  vessel,  when  loaded,  pressing  and  resting 
upon  a  hard  and  uneven  beach.  In  Kent's  Commentaries,  the  learned 
commentator,  in  describing  what  are  <<  perils  of  the  sea,"  sajs:(a) 
u  Those  words  apply  to  all  those  natural  perils  and  operations  of  the 
elements  which  occur  without  the  intervention  of  human  agency,  and 
which  the  prudence  of  man  could  not  foresee,  nor  his  strength  resist. 
QiAod  fcUo  cantingitf  et  cuivis  patrifamilias^  qttamvU  diligentUMno  po$' 
$it  eantingere.  The  imprudence,  or  want  of  skill  in  the  master,  may 
have  been  unforeseen,  but  it  is  not  a  fortuitous  event.  The  under- 
writer undertakes  only  to  indemnify  against  extraordinary  perils  of 
♦»7Q1  *^^^  ^^'  ^^^  ^^^  against  those  ordinary  ones  to  which  every 

^  ship  must  inevitably  be  exposed."  In  Stevens  on  Average,(6) 
after  speaking  of  those  injuries  to  a  ship  which  do  not  come  within  the 
description  of  particular  average,  the  author  says :  <<  Having  thus  stated 
what  18  particular  average,  it  may  perhaps  be  useful  to  state  what  is 
not  It  is  not  customary  to  consider  the  repairs  of  the  ship,  in  conse- 
quence of  springing  a  leak  at  sea,  as  a  claim  for  which  the  underwriters 
are  liable ;  for,  in  all  cases  of  particular  average,  the  onus  is  thrown  on 
the  assured  (the  owner  of  the  ship).  It  is  not  for  the  insurer  to  ac- 
count for  the  cause  of  the  accident.  The  assured  must  show  that  the 
damage  for  which  he  has  a  claim  is  the  direct  effect  of  a  fortuitous  acci- 
dent. In  the  absence  of  such  proof ,  the  springing  a  leak  is  to  be  attri- 
buted either  to  the  working  and  straining  of  the  vessel, — which  is  the 
wear  and  tear  of* the  voyage;  or  to  some  insufficiency  or  inherent 
defect ;  for  neither  of  which  are  the  underwriters  liable.  But,  where 
the  evidence  derived  from  the  log-book,  and  confirmed  by  the  mariners, 
is  sufficiently  clear  to  show  that  the  leak  was  occasioned  by  a  stroke  of 
the  sea;  for  instance,  when  a  ship  has  been  suddenly  thrown  on  her  beam- 
ends,  and  immediately  on  her  righting,  it  is  discovered  that  she  has 
sprung  a  leak,  there  is  no  doubt  this  comes  under  the  head  of  a  partial 
loss  for  which  underwriters  are  liable."  So,  in  Park  on  lnsurance,(0) 
it  is  said,  that,  « where  it  is  certain,  that,  in  the  ordinary  course  of 
the  navigation,  the  vessel  would,  by  the  flnx  and  reflux  of  the  tide,  be 
left  on  the  mud,  it  was  held  that  this  was  not  a  stranding  within  the  mean- 
ing of  that  term  in  the  policy."  Carruthers  t;.  Sydebotham,  4  M.  & 
Selw.  77,  and  Rayner  v.  Godmond,  6  B.  &  Aid.  226  (E.  C.  L.  B.  vol. 
7),  were  both  cases  of  accidental  damage.  And  in  Bishop  v.  Pentland, 
7  B.  &  C.  219  (E.  C.  L.  B.  vol.  14),  1  M.  &  R.  49  (E.  C.  L.  R.  vol.  17), 
♦880T  *^ITTLBDALE,  J.,  takes  the  distinction  expressly:  he  says,— • 

-^  «  where  a  vessel  is  on  the  ground  or  strand,  in  such  a  situation 
as  she  ought  not  to  be  in  while  prosecuting  the  voyage  on  which  she  is 
bound,  that  is  a  stranding  within  the  meaning  of  the  policy."  In  Fletcher 

(a)  3  Kent's  Comm.  300.  (b)  4th  edit  p.  150. 

(e)  8th  edit  p.  240,  citing  Hearne  v,  Edmunds,  1  Brod.  A  B.  388  (E.  C.  L.  B.  toL  5),  4  J.  B. 
Uoore»  lb  (B.  0.  L.  R.  vol.  16). 
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— — — ^^  I        »  I  II  ■        I  -I.I  .1.  ■  M.  > 

V.  Inglis,  2  B.  &  Aid.  815,  there  were  two  things  which  might  have 
occasioned  the  damage, — the  taking  the  ground  on  the  receding  of  the 
tide, — and  the  bumping  which  was  consequent  on  the  swell :  the  court 
do  not  saj  on  which  ground  their  decision  proceeded ;  but  it  is  evident 
it  must  have  been  the  latter.  In  Devaux  v.  J'Anson,  5  N.  G.  519,  7 
Scott,  517,  the  statement  in  the  declaration  shows  a  clear  accident. 
The  question  underwent  full  discussion  in  Wells  v.  Hopwood,  8  B.  ft 
Ad.  20.  Lord  Tbntbrden  there  lays  down  this  intelligible  rule : — 
<<  Several  of  the  cases  hitherto  decided  on  this  subject  are,  as  to  their 
facts,  very  near  each  other,  and  not  easily  distinguishable.  But  it  ap- 
pears to  me  that  a  general  principle  and  rule  of  law  may,  although  not 
explicitly  laid  down  in  any  of  them,  be  fairly  collected  from  the  greater 
number.  And  that  rule  I  conceive  to  be  this : — Where  a  vessel  takes 
the  ground,  in  the  ordinary  and  usual  course  of  navigation  and  manage- 
ment, in  a  tide-river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from 
natural  deficiency  of  water,  so  that  she  may  float  again  upon  the  flow 
of  tide  or  increase  of  water,  such  an  event  shall  not  be  considered  a 
stranding  within  the  sense  of  the  memorandum.  But,  where  the  ground 
is  taken  under  any  extraordinary  circumstances  of  time  or  place,  by 
reason  of  some  unusual  and  accidental  occurrence,  such  an  event  shall 
be  considered  as  a  stranding  within  the  meaning  of  the  memorandum." 
According  to  that  rule,  there  clearly  was  no  stranding  here,  no  loss  by 
a  peril  of  the  sea. 

Tamlin8<my  in  reply,  cited  Phillips  v.  Kaime,  4  C.  B.  848  (E.  C.  L. 
R.  vol.  56). 

* JsRVis,  C.  J. — ^I  am  of  opinion  that  the  loss  in  this  case  was  r^^oo^ 
not  a  loss  by  perils  of  the  sea,  but  a  damage  falling  within  the  '- 
description  of  ordinary  wear  and  tear.  No  doubt  the  question  is  one 
of  importance ;  but  I  think  it  has  been  very  unnecessarily  brought 
before  the  court ;  for,  the  matter  seems  to  have  been  perfectly  under- 
stood and  settled  by  all  the  text-writers  upon  this  branch  of  the  law. 
To  make  the  underwriters  liable,  the  injury  must  be  the  result  of  some- 
thing fortuitous  or  accidental  occurring  in  the  course  of  the  voyage. 
Here,  the  vessel,  upon  her  arrival  at  Sunderland,  goes  up  the  river, 
and,  in  consequence  of  the  rising  and  falling  of  the  tide,  rests  upon  the 
river's  bed,  and  receives  damages.  There  was  nothing  unusual,  no 
peril,  no  accident.  To  hold  that  the  assured  were  covered  in  such  a 
case,  would  be  virtually  making  the  policy  a  warranty  against  the  wear 
and  tear  and  ordinary  repairs  of  the  vessel.  I  think  the  defendant  is 
entitled  to  judgment. 

Maulb,  J. — I  am  of  the  same  opinion ;  and  I  concur  with  the  lord 
chief  justice  in  thinking  that  this  is  a  very  clear  case.  Stevens  and 
the  other  text-writers  referred  to  express  no  sort  of  doubt^  but  are  evi- 
dently well  acquainted  with  the  distinction  between  wear  and  tear,  for 
which  the  underwriters  are  not  liable  and  accidents  the  occurrence  of 
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something  out  of  the  ordinary  coarse  of  the  yoyage,  for  which  they  are 
liable.  This  distinction  has  been  well  understood  for  many  years.  To 
hold  the  underwriters  liable  in  such  a  case  as  this,  would  be  tantamount 
to  holding  that  the  ordinary  repairs  of  a  vessel  are  to  be  comprehended 
within  the  perils  insured  against.  The  case  of  Fletcher  v.  Inglis  was 
BuflSciently  distinguished  in  the  course  of  the  argument :  the  statement 
of  damage  there  is  this, — «  Between  9  and  10  at  night,  the  tide  having 
then  left  the  vessel,  a  cracking  noise  was  heard  in  the  ship,  proceeding, 
^oon-]  ^  ^^®  witness  '^'believed,  from  something  breaking.     Some  time 

-^  after  this,  on  the  return  of  the  tide,  there  was  a  eoneiderable  upcU 
in  the  harbour j  and  the  $hip  etruek  the  ground  hard  several  times :  in 
the  morning,  eighteen  of  her  knees  were  found  to  be  broken."  There 
were  in  that  case  some  circumstances  which  also  occur  hero :  but  there 
was  another  circumstance  there,  which  is  wanting  here,  to  make  the 
cases  parallel.  There  was  casus  fortuituSy — the  swell  that  set  in,  after 
which  the  ship's  knees  were  found  to  be  broken.  That,  I  apprehend, 
was  the  ground  of  the  decision  in  that  case ;  and  that  is  quite  consist- 
ent with  the  argument  of  Mr.  Scarlett^  who  was  not  likely  to  lay  down 
a  general  doctrine  which  did  not  meet  the  assent  of  the  court,  so  fami- 
liar as  they  were  at  that  time  with  insurance  law.  The  case  evidently 
proceeded  upon  the  extraordinary  and  accidental  circumstance  of  the 
great  swell  setting  in  the  harbour.  Suppose,  instead  of  the  swell,  the 
case  had  stated,  or  the  evidence  shown,  that  a  violent  storm  had  arisen, 
and  that  the  vessel  was  dashed  against  a  rock,  and  injured,  nobody 
could  have  doubted  that  that  was  a  loss  by  perils  of  the  sea.  That 
only  differs  in  degree  from  the  actual  case  of  Fletcher  v,  Inglis ;  but 
it  differs  very  materially  from  the  present  case,  which  shows  a  mere 
subsiding  of  the  ship  upon  the  shore  or  beach  on  the  receding  of  the 
tide,  in  the  usual  and  expected  course.  According  to  sound  law  and 
common  sense,  the  assured  was  entitled  to  recover  in  that  case :  whereas, 
here,  nothing  has  happened  which  the  assured  could  have  wished  or 
anticipated  to  happen  otherwbe  than  it  did  happen.  They  intended 
the  ship  to  take  the  ground  as  she  did.  There  was  no  accident  We 
are  asked,  therefore,  to  assume  a  loss  by  perils  of  the  sea,  when  the 
facts  disclosed  to  us,  absolutely  negative  the  existence  of  sea  peril. 
No  instance  is  to  be  found  of  underwriters  being  held  liable  where  the 
^aQQ-i  voyage  has  been  conducted  to  its  termination  without  ^anything 

^  happening  but  what  was  expected  and  intended,  and  where  the 
sole  cause  of  the  damage  was  the  insufficiency  of  the  ship  to  bear  the 
ordinary  stress  of  the  voyage  to  which  she  was  exposed.  Authority 
and  common  sense  concur  in  showing  that  this  is  not  a  liability  which 
ought  to  be  cast  upon  the  underwriters. 

Gresswell,  J. — I  am  of  the  same  opinion,  and  should  only  be  re- 
peating what  has  already  been  said,  if  I  gave  my  reasons  for  concurring 
with  the  rest  of  the  court. 
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WiLLlAMSy  J. — This  clearlj  is  a  case  of  ordinary  wear  and  tear,  and 
not  accident.  Judgment  for  the  defendant. 

When  an  accident  ooenn  in  the  ordinary  or  malpoaition  or  oTcrlaying  the  dock,  which 

eonrse  of  groanding  a  Teasel  in  a  harbonr,  and  wonld  be  a  peril  of  the  sea,  for  which  the 

there  is  no  proof  of  inherent  weakness,  the  nnderwriiers  would  be  liable :  Potter  «.  Snifolk 

loss  most  be  attributed  to  some  eztraordinarj  Ins.  Co.,  2  Sumner,  197.  See  Lake  v.  Gohim- 

cause,  as  the  striking  on  some  hard  substance  bian  Ins.  Co.,  13  Ohio,  48. 


ARDEN  V.  OOODACRE.    Jan.  18. 

Testator  bequeathed  an  annuity  to  his  son  A.,  payable  quarterly,  charging  it  upon  his  personal 
estate  only,  which,  subject  to  the  annuity,  he  bequeathed  to  his  son  B.,  whom  he  appointed 
his  ezeentor.  The  will  prooeeded,~<<  And  I  declare  that  the  receipt  of  my  said  son  A.,  signed 
with  his  own  hand  after  each  of  the  said  quarterly  payments  shall  hare  become  due,  shall  be 
the  only  discharge  which  my  executor  shall  be  bound  to  accept,  for  each  of  such  payments, 
and  that  it  shall  be  lawf^  for  my  executor  to  require  that  my  said  son  A.  shall  attend  at  the 
Town-Hall  in  Nottingham,  to  receive  and  give  receipts  for  the  said  annuity,  and  to  suspend 
the  payment  thereof  until  such  requisition  shall  be  complied  with,  from  time  to  time,  as  my 
executor  shall  think  proper :" — 

Held,  that,  assuming  the  condition  to  be  a  Talid  one,  there  was  nothing  to  preTcnt  A«  fW>m 
assigning  the  annuity  to  a  third  person. 

This  was  an  action  upon  the  case  for  an  escape.  The  declaration 
stated  that  the  plaintiff  had  recovered  a  judgment  in  the  Court  of  Com- 
Bion  Pleas  against  one  William  Bingham,  for  40002.  debt,  and  82.  10«. 
costs,  and  had  sued  out  a  testatum  ea.  8a.  upon  the  said  judgment, 
directed  to  the  sheriff  of  Leicestershire ;  that,  at  the  time  of  the  issu- 
ing of  the  writ,  the  sum  of  26902.  was  due  and  owing  from  Bingham 
to  the  plaintiff;  that  *the  writ  was  duly  endorsed  and  delivered 


to  the  defendant,  then  being  sheriff  of  Leicestershire,  to  be  exe* 
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cnted ;  that,  bj  virtue  thereof,  the  defendant  took  and  detained  the 
said  William  Bingham,  until  afterwards,  the  defendant,  so  being  such 
sheriff,  against  the  will  of  the  plaintiff,  suffered  and  permitted  the  said 
William  Bingham  to  escape  and  go  at  large ;  that  the  sum  endorsed  to 
be  levied  still  remained  due  to  the  plaintiff;  and  that,  bj  means  of  the 
premises,  the  plaintiff  had  lost  the  said  debt,  and  the  benefit  of  the 
said  judgment,  &c. 

The  defendant  pleaded  not  guilty. 

The  circumstances  out  of  which  the  action  arose  will  be  found  detailed 
in  The  Queen  t;.  The  Sheriff  of  Leicestershire,  antd,  p.  867,  and  in  the 
report  of  a  former  trial,  Arden  v.  Goodacre,  antd,  p.  371. 

The  cause  came  on  for  trial  a  second  time  before  Jbryis,  C.  J.,  at  the 
sittings  in  Middlesex  after  the  last  term.  William  Bingham,  the  judg- 
ment debtor,  at  the  time  of  the  escape,  was  in  insolvent  circumstances, 
except  for  the  interest  he  took  under  the  will  of  his  father,  who  had 
then  recently  died.  The  will,  which  was  read  in  evidence,  contained 
the  following  clauses : — 
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<«  I  give  to  mj  son  William  Bingham  an  annuity  of  8002.  per  annnm, 
to  be  paid  quarterly,  on  the  24th  of  June,  the  29th  of  September,  the 
24th  of  December,  and  the  25th  of  March ;  the  first  payment  to  be 
made  on  such  of  those  quarterly  days  as  shall  first  happen  after  my 
decease :  and  I  charge  the  said  annuity  upon  my  personal  estate  only, 
and  declare  that  the  receipt  of  my  said  son  William  Bingham,  signed 
with  his  own  hand  after  each  of  the  said  quarterly  payments  shall  have 
become  due,  shall  be  the  only  discharge  which  my  executor  shall  be 
bound  to  accept,  for  each  of  such  payments,  and  '''that  it  shall 
be  lawful  for  my  executor  to  require  that  my  said  son  William 
Bingham  shall  attend  at  the  Town  Hall  in  Nottingham,  to  receiye  and 
give  receipts  for  the  said  annuity,  and  to  suspend  the  payment  thereof 
until  such  requisition  shall  be  complied  with,  from  time  to  time,  as  my 
executor  shall  think  proper :  And,  subject  to  the  payment  of  my  debts, 
funeral  and  testamentary  expenses,  and  the  said  annuity,  I  give  all  my 
real  and  personal  estate  whatsoeyer  and  wheresoever  unto  my  son  Henry 
Corles  Bingham,  his  executors,  administrators,  and  assigns,  and  appoint 
him  executor  of  this  my  will." 

It  appeared,  that,  shortly  after  his  escape,  William  Bingham,  having 
been  arrested  at  the  suit  of  another  creditor,  named  Thompson,  assigned 
to  him  his  interest  under  the  above  will.  And  Henry  Corles  Bingham, 
the  brother,  and  executor  under  the  father's  will,  who  was  called  as  a 
witness,  stated  that  he  had  not  assented,  and  would  not  assent,  to  the 
assignment.  It  was  thereupon  contended  on  the  part  of  the  defendant, 
that  the  assignment  to  Thompson  was  therefore  void,  and  consequently 
the  plaintiff  had  lost  nothing  substantial  by  the  escape. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  this  was  an  absolute 
gift  of  the  annuity  to  William  Bingham,  and  that  the  condition  annexed 
to  it  was  repugnant  and  void,  inasmuch  as  there  was  no  gift  over  in  the 
event  of  anticipation. 

His  lordship,  ruling  in  conformity  with  the  decision  of  the  court  upon 
the  former  occasion,  desired  the  jury  to  assess  the  damages  upon  the 
assumption  that  the  annuity  was  assignable  without  the  consent  of  the 
executor,  and  also  upon  the  assumption  that  it  was  not  so  assignable. 

The  jury  found,  that,  upon  the  former  supposition,  the  damages 
sustained  by  the  plaintiff  would  be  1787/.  5«.  6i. ;  and,  upon  the 
latter,  250?. 

*8861      ^^®  ^^^^  ^^^^^  justice  thereupon  directed  a  verdict  to  *be 
-^  entered  for  the  plaintiff,  damages  1787?.  5«.  6(2.  ;(a)  giving  the 
defendant  leave  to  move  to  reduce  it  to  250?.,  if  the  court  should  be 
of  opinion  that  the  annuity  was  not  assignable. 

Channelly  Serjt.,  now  moved  accordingly. — There  can  be  no  doubt  that 
the  testator*s  intention  was,  to  provide  a  fund  for  the  personal  support  of 

(a)  It  is  difficnit  to  see  npon  what  principle  this  assessment  proceeded :  it  was  stated  that  the 
Talae  of  the  annuity  at  the  time  of  the  esoape,  apart  from  the  contingency,  was  8402A 
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his  son,  and  that  the  money  should  in  no  event  go  to  his  creditors :  and 
the  court  will  give  effect  to  that  intention,  unless  it  is  repugnant  to 
some  known  rule  of  law.  The  rule  upon  the  subject  is  thus  laid  down 
in  1  Jarman  on  Wills,  815 : — "The  principle  which  precludes  the  imposi- 
tion of  restrictions  on  the  aliening  power  of  persons  entitled  to  the 
inheritance  of  lands,  applies  to  the  entire  or  absolute  interest  in  person- 
altj.  It  is  clear,  therefore,  that,  if  a  legacy  were  given  to  a  person, 
his  executors,  administrators,  or  assigns,  with  an  injunction  not  to 
dispose  of  it,  the  restriction  would  be  void,  and  a  gift  over  in  case  of 
the  legatee  dying  without  making  any  disposition,  would  be  also  rejected, 
as  a  qualification  repugnant  to  the  preceding  absolute  gift.(a)  Upon 
the  principle  which  forbids  the  disposition  of  property  divested  of  its 
legal  incidents,  it  is  clear  that  no  exemption  can  be  created  by  the 
author  of  the  gift,  from  its  liability  to  the  debts  of  the  donee;  and 
property  cannot  be  so  settled  as  to  be  unaffected  by  bankruptcy  or 
insolvency,  which  is  a  transfer,  by  operation  of  law,  of  the  whole  estate: 
and  it  is  immaterial,  for  this  purpose,  what  is  the  extent  of  interest 
conferred  by  the  gift,  the  principle  being  no  less  applicable  to  a  life 
interest,  than  to  an  absolute  or  transmissible  property.  Whatever 
remains  in  the  '^bankrupt  or  insolvent  debtor  at  the  time  of  his 
bankruptcy  or  insolvency,  becomes  vested  in  the  person  or  persons 
on  whom  the  law,  in  such  an  event,  has  cast  the  property."  The  dis- 
tinction is  taken  by  Lord  Eldon,  in  Brandon  v.  Robinson,  18  Yes.  429, 
483,  1  Rose,  B.  C.  197 :  "  There  is  no  doubt  that  property  may  be 
given  to  a  man  until  he  shall  become  bankrupt.  It  is  equally  clear, 
generally  speaking,  that,  if  property  is  given  to  a  man  for  his  Ufe,  the 
donor  cannot  take  away  the  incidents  to  a  life  estate ;  and,  as  I  have 
observed,  a  disposition  to  a  man  until  he  shall  become  bankrupt,  and, 
after  his  bankruptcy,  over,  is  quite  different  from  an  attempt  to  give 
him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it."  The 
effect  of  the  gift  over,  is,  to  limit  the  interest  which  the  donee  otherwise 
would  take.  Here,  it  is  submitted,  there  is  that  which  is  tantamount  to 
a  gift  over :  the  annuity  is  charged  upon  the  testator's  personal  estate ; 
and  the  personal  estate  is  given  to  the  executor,  subject  to  the  payment 
of  the  annuity,  which,  in  the  event  of  the  annuity  being  suspended,  is 
discharged  from  the  payment.  [Maule,  J. — Suppose  William  Bingham 
assigned  the  annuity,  and  covenanted  with  the  assignee  that  he  would 
attend  at  the  Town  Hall  at  ITottingham  on  the  proper  days  to  receive 
the  annuity,  and  would  give  receipts  and  do  all  that  was  needful  to  give 
effect  to  the  assignment, — do  you  contend  that  the  gift  over  would  in 
that  case  operate,  from  the  time  of  the  assignment  ?]  The  court  can 
see  very  clearly  that  the  testator  intended  that  the  annuity  should  cease 
in  a  given  event ;  and,  if  so,  it  was  not  assignable. 
Maulb,  J. — ^It  appears  to  me,  and  to  the  rest  of  the  court,  I  believe, 

(a)  Citing  BradUj  «.  Pelzoto,  3  Vm.  Z%i,  Bom  «.  Rom,  S  Jm.  A  W.  154. 
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that  this  was  an  annuitj  which  William  Bingham  might  legally  dispose 
of,  if  so  minded.  Assuming  that  he  could  not  get  rid  of  the  condition 
i^c^r^c^n  imposed  by  the  will,  it  would  be  perfectly  competent  to  him  to 
-'  '^covenant  with  the  assignee  that  be  would  attend  at  the  proper 
time  and  place  to  receive  the  annuity,  and  do  all  that  might  be  neces- 
sary to  discharge  the  executor.  And  this  he  clearly  might  do  without 
the  assent  of  the  executor.  That  seems  to  me  to  dispose  of  the  whole 
case.  It  is  upon  that  principle,  I  apprehend,  that  the  jury  have 
assessed  the  higher  sum.  I  therefore  think  there  is  no  ground  for 
a  rule.  It  is  unnecessary  for  us  to  determine  that  the  condition  that 
William  Bingham  shall  personally  attend  at  the  Town  Hall  at  Notting- 
ham to  receive  the  annuity  and  give  receipts,  is  a  void  condition. 
Assuming  it  to  be  operative,  it  cannot  be  denied  that  he  might  effect- 
ually bind  himself,  by  such  a  covenant  as  I  have  suggested,  to  do  what 
might  be  necessary  to  enable  the  assignee  to  enjoy  the  annuity,  with- 
out the  assent  of  the  executor. 

Grbsswbll,  J. — ^I  am  of  the  same  opinion.  Assuming,  which  is 
taking  the  view  which  is  most  favourable  to  my  Brother  Channell^ — that 
the  condition  annexed  to  this  grant  is  not  repugnant  and  void,  I  agree 
with  my  Brother  Maule  in  thinking  that  William  Bingham  might  law- 
fully assign  this  annuity  without  his  brother's  assent,  if  he  could  satisfy 
the  purchaser  that  he  would  do  all  that  might  be  required  to  give  effect 
to  such  assignment. 

Williams,  J. — I  am  of  the  same  opinion.  For  the  reasons  given 
by  my  Brother  Maule,  I  think  that  William  Bingham  could  legally 
assign  this  annuity  without  the  assent  of  the  executor.  Assuming  the 
condition  to  be  good,  its  only  practical  effect  would  be  to  diminish  the 
market  value  of  the  annuity. 

Jervis,  C.  J.,  concurring.  Rule  refused. 
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Where,  in  tort,  there  was  an  issne  of  law  and  an  issne  of  fact,  and  hoth  were  determined  ia 
favour  of  the  plaintiff,  but  the  damages  recovered  were  lesa  than  bL,  and  there  was  a  saggw 
lion  to  deprive  the  plaintiff  of  oosts  nnder  the  9  A  10  Viet  o.  95,  s.  129,— Held,  that  the  plain- 
tiff was  not  entitled  to  any  eotU. 

This  was  an  action  of  trespass  for  an  alleged  false  imprisonment  of 
the  plaintiff  under  a  warrant  issued  out  of  the  Whitechapel  County 
Court  of  Middlesex.  The  defendant  pleaded  two  pleas, — ^not  guilty, — 
and  a  justification.  The  plaintiff  joined  issue  on  the  first  plea,  and 
demurred  to  the  second.  Upon  the  argument  of  the  demurrer,  in 
Michaelmas  Term,  1850,  there  was  judgment  for  the  plaintiff.(a)    The 

(a)  See  Abley  «.  Dale,  10  C.  B.  62  (B.  0.  L.  B.  toL  70). 
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iflsae  of  fact  was  tried  at  the  Bittings  after  Hilary  Term,  1851,  when  a 
verdict  was  found  for  the  plaintiff,  damages  40«. ;  there  was  no  certifi- 
cate that  the  caase  was  a  fit  one  to  be  tried  in  the  superior  court ;  and 
there  was  afterwards  an  unsuccessful  motion  for  a  nonsuit,  (a) 

The  plaintiff, — after  a  suggestion  to  deprive  him  of  costs  under  the 
9  &  10  Vict.  c.  95,  s.  129,— -called  upon  the  master  to  tax  his  costs  of 
the  demurrer.     The  master  having  declined  to  do  so. 

Quain^  on  a  former  day  in  this  term,  applied  for  the  direction  of  the 
court.  He  founded  his  claim  to  these  costs,  upon  the  8  &;  4  W.  4,  c. 
42,  s.  84 ;  and  he  referred  to  Gregory  v.  The  Duke  of  Brunswick,  8  0. 
B.  481  (E.  C.  L.  R.  vol.  54),  Reed  v.  Shrubsole,  7  C.  B.  680  (E.  C.  L, 
R.  vol.  62),  6  D.  &  L.  707,  and  Poole  v.  Grantham,  7  M.  &  G.  1080, 
(E.  G.  L.  R.  vol.  49),  8  Scott,  N.  R.  722,  and  to  Lord  Penman's  act, 
8  &  4  Vict.  c.  24,  s.  2. 

Maniety  now  showed  cause. — The  84th  section  of  the  '^S  &  4  W. 


4,  c.  42,  enacts,  that, «  where  judgment  shall  be  given  either  for  or 
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against  a  plaintiff  or  demi^ndant,  or  for  or  against  a  defendant  or  tenant, 
upon  any  demurrer  joined  in  any  action  whatever,  the  party  in  whose 
favour  such  judgment  shall  be  given,  shall  have  judgment  to  recover  his 
costs  in  that  behalf."  The  judgment  on  a  demurrer  is  interlocutory  only ; 
no  costs  are  awarded  till  the  final  judgment  is  pronounced.  The  plaintiff, 
having  obtained  a  verdict  upon  the  trial  of  the  issue  in  fact  which  does 
not  entitle  him  to  costs,  cannot  have  a  final  judgment  for  any  costs. 
Poole  V.  Grantham  does  not  touch  this  point.  [Jervis,  C.  J. — Lord 
Denman's  act,  8  &  4  Vict.  c.  24,  s.  2,  where  there  is  a  verdict  for  less  than 
40«.,  and  no  certificate,  merely  negatives  the  plaintiff's  right  to  costs  <<tn 
respect  of  eueh  verdict,'*']  Here,  it  is  only  in  respect  of  the  verdict  that 
the  plaintiff  claims  these  costs.  It  is  difficult  to  see  how  a  plaintiff  who 
has  a  final  judgment  on  a  verdict  which  does  not  entitle  him  to  costs,  can 
be  entitled  to  costs  on  a  demurrer.  [Jbryis^  G.  J. — This  case  must  turn 
upon  the  9  &  10  Vict.  c.  95,  s.  129,  which  enacts  that,  « if  any  action 
shall  be  commenced  in  a  superior  court,  for  any  cause,  other  than  those 
specified  in  s.  128,  for  which  a  plaint  might  have  been  entered  in  any 
court  holden  under  that  act,  and  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  20Z.,  if  the  said  action  is  founded  on 
contract,  or  less  than  5Z.,  if  it  be  founded  on  tort,  the  $aid  plaintiff 
ehall  have  judgment  to  recover  svich  sum  only^  and  no  coets."']  That 
clearly  disentitles  the  plaintiff  to  any  costs.  [Maulb,  J. — Do  you 
contend,  that,  if  there  be  an  issue  in  law  and  an  issue  of  fact,  and 
the  plaintiff  has  judgment  on  the  issue  in  law,  and  the  issue  of  fact  is 
found  for  the  defendant,  the  plaintiff  is  entitled  to  no  costs  under  the 
8  &  4  W.  4,  c.  42,  s.  84?'']  That  presents  a  totally  different  case 
from  this.    But,  as  this  record  stands,  a  judgment  for  costs  for  the 

(a)  See  Abley  v.  Dale,  ante,  p.  378. 
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*MM  plaintiff,  inaamuoli  as  the  judgment  *woiiId  be  entire,  and  it  wonld 
-^  not  therefore  appear  that  thej  were  costs  of  the  demnrrer,  would 
be  erroneous. 

Quainy  in  support  of  his  rule. — The  84th  section  of  the  8  &  4  W.  4, 
c.  42,  clearly  gives  the  plaintiff  the  costs  of  the  demurrer.  Parks,  B., 
in  delivering  the  judgment  of  the  Exchequer  Chamber,  in  Chregorj  v. 
The  Duke  of  Brunswick,  says  :(a)  ^^  Though  the  object  of  the  statute 
was,  to  provide  for  cases  not  included  in  the  8  &  9  W.  8,  c.  11,  s.  2, 
which  had  been  construed  not  to  extend  to  any  cases  except  where  the 
plaintiff  would  have  recovered  his  costs  if  he  had  recovered,  its  terms  are 
so  general  that  there  seems  to  be  no  question  but  that  it  gives  a  right  to  a 
judgment  and  costs  in  all  cases  of  demurrer,^*  [Mauls,  J. — ^The  per- 
vading principle  of  the  county  court  act,  is,  that  actions  which  are  fit  to 
^be  brought  in  the  county  court, — and  the  test  of  fitness,  in  actions  of 
tort,  is,  the  recovery  of  5Z., — shall  not  be  brought  in  the  superior  courts, 
but  at  the  peril  of  the  loss  of  costs.]  Costs  of  a  demurrer  are  wholly 
independent  of  the  costs  of  the  trial ;  and  it  is  these  latter  only  that  the 
129th  section  is  dealing  with.  [Jervis,  C.  J. — The  county  court  act 
does  not  apply  unless  there  is  a  suggestion.]  It  was  intended  that  the 
real  point-flhould  be  raised  here,  and  therefore  it  may  be  assumed  that  a 
suggestion  has  been  duly  entered.  In  The  Mayor,  &c.,  of  Macclesfield 
V.  Gee,  18  M.  &  W.  470,t  2  D.  &  L.  418,  there  were  issues  of  fact  and 
an  issue  in  law :  the  plaintiffs  obtained  judgment  on  the  issue  in  law,  and 
afterwards  (the  right  they  were  seeking  by  the  action  to  enforce  having 
been  negatived  in  another  action)  took  out  a  rule  to  discontinue  on  pay- 
ment of  costs ;  and  it  was  held  that  the  plaintiffs  were,  notwithstanding, 
entitled  to  the  costs  of  the  demurrer,  under  the  8  &  4  W.  4,  c.  42,  s.  84. 
Parke,  B.,  there  says,  "  With  respect  to  the  last  argument  urged  by 
*MT[  ^^*'  Senderson^  that  *the  terms  of  the  rule  to  discontinue  oblige 
*'  the  plaintiff  to  pay  the  costs  generally,  I  think  the  answer  is,  that 
all  which  the  plaintiff  is  bound  to  do,  is,  to  pay  such  costs  of  discon- 
tinuance as  the  master  shall  tax,  not  the  costs  of  the  demurrer ;  and  that 
the  plaintiff  is  not  precluded  from  obtaining  those  costs.  Since  the 
statute  8  &  4  W.  4,  c.  42,  s.  84,  by  which  it  became  the  dul^  of  the 
court  to  give  judgment  for  the  costs  on  a  demurrer  in  favour  of  the 
party  succeeding  on  the  demurrer,  I  have  no  difficulty  in  saying  that 
a  writ  of  error  may  be  brought  on  such  judgment."  In  Beed  v. 
Shrubsole,  7  C.  B.  681  (E.  C.  L.  R.  voL  62),  6  D.  &  L.  TOT,  a  plain- 
tiff who  recovered  less  than  SI.  on  a  writ  of  inquiry,  in  an  action  of 
tort,  was  held  to  be  entitled  to  costs.  [Maule,  J. — ^I  do  not  see  how 
you  are  to  get  over  the  very  plain  words  of  the  act, — ^^  the  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs.'*  The  more  the 
expense  has  been  enhanced  by  reason  of  the  demurrer,  the  more  improper 
has  been  the  plaintiff's  conduct  in  bringing  an  action  which  he  ought  not 

»  8  C.  B.  403  (E.  C.  L.  R.  toL  54). 
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to  have  brought  in  the  superior  court.]  If  the  defendant  has  a  verdict, 
he  is  to  have  costs  as  between  attorney  and  client.  Suppose  the  defend* 
ant  succeeds  on  both  the  issue  in  law  and  the  issue  of  fact,  is  he  to  have 
the  costs  of  the  demurrer  also  as  between  attorney  and  client  7  [Jervis, 
G.  J. — ^Why  not  7]  The  costs  of  the  demurrer  are  quite  distinct  from 
all  other  costs.  The  plaintiff  is  entitled  to  a  final  judgment  for  those 
costs.     The  uniea  taxatio  is  merely  for  the  convenience  of  the  court. 

Jervis,  C.  J. — I  think  this  rule  ought  to  be  discharged:  This  was  an 
action  for  a  tort,  commenced  before  the  passing  of  the  13  k  14  Vict.  c. 
61,  and  the  plaintiff  at  the  trial  has  recovered  a  verdict  for  less  than  52., 
but  obtained  no  certificate  under  the  129th  section  of  the  9  &  10  Vict. 
c.  95,  that  the  action  was  fit  to  be  '^'brought  in  the  superior  court ;  r^^aqo 
the  plaintiff  had  judgment  upon  a  demurrer  to  one  of  the  pleas ;  ^ 
and  a  suggestion  has  been  entered  on  the  roll,  under  s.  129,  to  deprive 
the  plaintiff  of  costs.  Under  these  circumstances,  the  question  is, 
whether  the  plaintiff  is  entitled  to  the  costs  of  the  demurrer.  It  is 
unnecessary  for  us  to  consider  the  effect  of  either  the  8  &;  4  W.  4,  c.  42, 
B.  34,  or  Lord  Denman's  act,  8  &  4  Vict.  c.  24,  s.  2,  because  this  turns 
upon  a  later  act, — ^9  &  10  Vict.  c.  95, — ^in  which  the  legislature  has  in 
substance  said,  that,  where  the  plaintiff  has  brought  a  frivolous  action  in 
the  superior  court,  he  shall  have  judgment  to  recover  the  amount  of  the 
verdict  only,  and  no  coaU.  I  think  we  cannot  give  the  plaintiff  costs  in 
any  shape,  without  violating  the  act  of  parliament. 

Maule,  J. — I  am  of  the  same  opinion.  This  is  an  action  which  might 
'  have  been  brought  in  the  county  court,  and  the  plaintiff  has  obtained  a 
verdict  for  less  than  51.  In  considering  what  is  the  proper  effect  and 
operation  of  the  129th  section  of  the  9  &  10  Vict.  c.  95,  it  is  material 
to  consider  what  are  the  words  used,  and  what  was  the  intention  of  the 
legislature.  In  this  case  there  was  an  issue  in  law,  and  an  issue  of 
fact,  and  both  have  been  determined  in  favour  of  the  plaintiff,  but  the 
jury  have  found  that  the  plaintiff  was  entitled  to  less  than  52.  damages. 
Now,  the  provision  in  the  act  is,  that,  if  any  action  founded  on  tort, 
which  is  not  within  any  of  the  exceptions,  and  for  which  a  plaint  might 
have  been  entered  in  the  county  court,  shall  be  brought  in  a  superior 
court,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 
52.,  the  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no 
eotti.  Construing  these  words  according  to  their  full  literal  and  ordi- 
nary meaning,— which  is  the  proper  mode  of  construing  acts  of  parlia- 
ment, as  well  as  other  documents,  unless  there  is  some  special  reason 
for  construing  *them  otherwise, — these  words  do  deprive  this  r^uQQj 
plaintiff  of  costs :  the  act  in  terms  says  that  under  the  circum-  '- 
stances  he  shall  have  no  costs  at  all.  It  has  been  insisted,  on  the  part 
of  the  plaintiff,  that,  regard  being  had  to  the  subject-matter,  and  to 
the  plaintiff's  rights  under  prior  statutes,  these  words  require  a  more 
narrow  construction,  and  must  be  taken  to  mean,  no  costs  <<  in  respect 
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of  the  trial  or  of  the  verdict."  That  would,  I  think,  be  a  very  eon- 
<3iderable  stretch  of  interpretation.  And,  when  we  consider  what  was 
the  general  scope  and  intention  of  this  act, — ^to  discourage  frivolous 
litigation  in  the  superior  courts, — I  think  it  is  impossible  not  to  see 
that  it  was  intended  to  apply  to  costs  on  demurrer  as  well  as  to  other 
costs.  The  term  «  no  costs"  is  a  distinct  negation  of  every  description 
of  costs.  The  words  are  clearly  comprehensive  enough  to  embrace 
these  costs.  What,  then,  was  the  intention  of  the  legislature  ?  The 
general  spirit  of  the  act  was,  to  provide  competent  tribunals  for  the  triied 
of  causes  of  small  value,  with  greater  speed  and  economy  than  was 
consistent  with  the  constitution  of  the  superior  courts,  and  to  impose 
a  sort  of  penalty  upon  plaintifib  who  unnecessarily  resort  to  the  more 
expensive  tribunal.  With  certain  exceptions,  therefore,  where  the  jury, 
in  a  case  of  this  sort,  find  that  the  cause  of  action  is  of  less  value  than 
62.,  they  find  conclusively  (and  the  legislature,  I  apprehend,  so  intended) 
that  the  cause  is  not  a  proper  one  to  be  brought  in  the  superior  court ; 
and  that  quite  independently  of  the  nature  of  the  question  to  be  tried. 
If  the  amount  in  dispute  is  so  small  that  it  is  not  fit  that  it  should  be 
made  the  subject  of  proceedings  in  the  superior  court,  the  plaintiff  is 
treated  as  a  person  who  has  done  wrong  in  bringing  his  action  there. 
The  plaintiff  here  says  he  is  entitled  to  costs  because  he  has  by  his 
demurrer  raised  a  question  of  law  upon  which  he  has  succeeded.  But 
jngg„  the  answer  to  that,  is,  that  the  question  of  law  might  have  ♦been 
-^  disposed  of  in  the  county  court;  it  is  perfectly  competent  to  a 
defendant  or  a  plaintiff  in  the  county  court  to  say,  that  the  plaint  is 
insufficient,  or  the  plea  no  answer  to  the  demand.  I  therefore  think 
that  the  Words  as  well  as  the  intention  of  the  legislature  manifestly 
take  away  all  cotts  under  the  circumstances  which  have  happened  here : 
and  I  tUnk  this  decision  is  in  perfect  consonance  with  all  the  cases 
which  have  been  cited.  Mr.  Quain  having  properly  conceded,  in  order 
to  raise  the  point,  that  the  suggestion  shoidd  be  taken  to  have  been 
entered  before  judgment,  has,  I  think,  entitled  the  plaintiff  to  have  this 
rule  discharged  without  costs. 

CaxsswSLL,  J.— If  it  had  been  necessary  to  decide  this  case  with 
reference  to  the  8  &  4  W.  4,  c.  42,  s.  84,  and  the  8  ft  4  Vict.  c.  24,  s. 
2,  a  question  of  some  nicety  might  have  arisen.  But  I  think  the  county 
court  act,  9  &  10  Vict.  c.  95,  s.  129,  relieves  the  case  from  all  difficulty. 
Where  the  plaintiff  in  an  action  of  tort  recovers  less  than  52.,  the  judg- 
ment is  to  be  for  the  amount  of  the  vercUct  only,  and  no  co9t9.  Read- 
ing the  words,  as  we  are  bound  to  do,  in  their  common  and  ordinary 
acceptation,  I  think  it  is  impossible  to  come  to  any  other  conclusion. 
For  the  reasons  given  by  my  Brother  Maulb,  I  concur  in  the  propriety 
of  discharging  this  rule  without  costs. 

WiLLiABfS,  J.,  concurred.  Rule  discharged,  without  costs. 
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The  oonrt  will  only  under  epecial  eircomstanees  grant  an  order  for  parHeoIan  of  the  prembef 
sought  to  be  recorered  in  an  aotloB  of  ejMlment 

BoviLL  moved  for  a  role  to  show  causo  why  the  lessors  of  the  plain- 
tiff should  not  deliver  to  the  defendant  an  account  in  writing  of  the 
particulars  of  the  premises  for  which  the  action  is  brought.  The  appli- 
cation was  founded  upon  an  affidavit  which  stated,  that,  save  and  except 
as  appeared  by  a  notice  which  had  been  served  upon  him, — ^which  de- 
scribed the  premises  as  <<  the  plot  or  piece  of  ground  in  your  occupa^ 
tion,  situate  at,  &c.,  abutting  on  the  west  and  north  to  other  lands 
belonging  to  us,  some,  or  one  of  us,  and  on  the  north  and  east  to  land 
of  and  belonging  to  the  Earl  of  Dartmouth,  now  or  late  in  your  occupa;- 
tion,  and  to  the  occupation-road  there,  together  with  the  buildings  and 
erections  thereon,  and  appurtenances  thereto," — ^no  particulars  of  the 
premises  sought  to  be  recovered  had  been  given  to  the  defendant,  nor 
was  he  otherwise  acquainted  with  such  particulars,  nor  did  he  know 
what  land  or  premises  were  sought  to  be  recovered  by  this  ejectment. 
The  affidavit  then  went  on  to  state  that  the  whole  of  the  premises  held 
by  the  defendant  consisted  of  2  roods  and  18  perches,  With  buildings 
and  outhouses  thereon,  occupied  altogether,  without  any  ^division  or 
separation ;  and  that  the  whole  had  been  in  the  occupation  of  the  depo- 
nent and  his  father  for  upwards  of  thirty  years,  without  any  claim.  It 
was  submitted  that  the  defendant  was  entitled  to  be  informed  of  the 
quantity  or  the  exact  boundaries. 

Per  curiam. — The  defendant  has  the  means  of  knowing  what  the 
lessors  of  the  plaintiff  are  going  for ;  and  he  may  defend  specially  for 
his  own.  Bule  refused. 


*SMITH  and  Others  v.  The  HULL  GLASS  COMPANY,   r^ooir 

Jan.  22.  L  ^^^ 

A  company  established  for  the  manufaetore  of  glass,  completely  registered  mider  Ae  7  4  8  Viet 
e.  110,  had  power  under  a  elause  in  their  deed  of  settlement  to  a|ipoint  a  immger  of  their  irorkf 
and  DMtozies,  to  "superintend  and  transaoti  under  the  control  of  the  board  of  directors,  the 
nannfaetaring  business  of  the  company,"  and  to  whom  the  board  of  dfarectors  wex«  by  ano- 
ther clause  authorised  to  delegate  "such  and  so  many  of  the  powen  thereby  gtren  to  them,  •■ 
would  enable  him  to  carry  on  the  said  woriis  and  mannfaetnring  bueiseis  in  an  effldent  maa- 
ner:"— Held,  that  the  company  were  liable  4or  g6ods  suppUed  to  them  for  the  purposes  of 
their  manufactures,  upon  orders  giren  by  such  manager,  although  there  was  no  express  delega- 
tion of  authority. 

Held  also,  that  the  oompany  were  liable  for  goods  suppUed  upon  the  orden  of  unauthorised 
persons, — such  as,  the  chairman,  deputy  chairman,  and  seeretaiy, — ^where  the  goods  were 
with  their  knowledge  received  upon  their  premises,  and  used  by  them  for  the  purpesee  of  their 
trade. 

This  was  an  action  of  debt  for  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  defendants,  a  registered  joint-stock  company. 
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The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  in  London 
in  Michaelmas  Term,  1851,(a)  when  the  jury  found  a  special  verdict, 
which  was  afterwards,  by  consent,  turned  into  a  special  case,  upon  the 
argument  of  which  the  court  were  to  draw  such  inferences  of  fact  as  the 
jury  might  have  drawn.     The  facts  so  found  were  as  follows : — 

The  plaintiffs  during  all  the  time  after  mentioned  were,  and  are,  per- 
sons carrying  on  business  in  the  city  of  London,  as  merchants  and  co- 
partners; and  one  William  Farthing  the  elder,  and  one  William 
Farthing  the  younger,  during  all  the  time  after  mentioned,  carried  on 
partnership  together,  under  the  firm  of  William  Farthing,  Son,  &  Co., 
at  the  town  of  Eingston-upon-Hull,  as  general  agents,  and,  during  all 
the  time  aforesaid,  were  employed  as  such  general  agents  by  the  plain- 
tiffs as  such  merchants  as  aforesaid. 

The  defendants,  before  and  during  all  the  time  after  mentioned,  were, 
and  are  a  joint-stock  company  within  the  true  intent  and  meaning  of 
the  7  &  8  Vict.  c.  110,  for  the  registration,  incorporation,  and  regula- 
*89ftl  *^^^  ^^  *joint-stock  companies,  and  long  before  and  during  all  the 
-'  time  after  mentioned  carried  on  the  business  or  trade  of  manu- 
facturing and  selling  glass,  as  such  joint-stock  company,  at  Eingston- 
upon  Hull ;  and,  before  any  of  the  times  after  mentioned,  the  defend- 
ants had  been  completely  registered  under  and  in  pursuance  of 
the  provisions  of  the  said  statute;  and  such  complete  registration 
had,  before  any  of  the  said  times  after  mentioned,  been  duly  cer- 
tified by  the  registrar  of  joint-stock  companies,  and  his  certificate 
thereof  duly  obtained  by  the  said  company,  under  the  provisions  of  the 
said  act. 

.  Previously  to  the  said  complete  registration  being  certified  as  afore- 
said, the  deed  of  settlement  of  the  said  company  were  in  due  manner  re- 
gistered, according  to  the  statute  in  that  behalf.  [The  deed, — which  bore 
date  the  27th  of  March,  1846,  and  professed  to  be  made  «<  between  the 
several  persons  whose  names  and  seals  were  thereunto  subscribed  and 
aflized  (except  Thomas  Holmes  and  George  Bnckton)  of  the  one  part, 
and  the  said  Thomas  Holmes  and  George  Bnckton  of  the  other  part, — 
was  set  out :  the  material  parts  of  it  were  the  following : — '\ 

"  That,  for  the  purpose  of  establishing  the  said  company  in  cou 
formity  with  and  by  virtue  of  the  provisions  of  the  said  statute  for  the 
registration,  incorporation,  and  regulation  of  joint-stock  companies,  each 
and  every  of  the  said  several  persons  parties  hereto  of  the  one  part 
(so  far  as  relates  to  the  acts  and  deeds  of  himself  and  herself  respect- 
ively, and  his  and  their  respective  heirs,  executors,  and  administra 
tors  only,  and  not  further  or  otherwise),  doth  hereby  for  himself  and 
herself  respectively,  and  his  and  her  respective  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to  and  with  the  others, 

'  (a)  For  the  argument  on  a  former  trial  between  the  parties,  vtde  8  C.  B.  66S  (S.  a  L.  R 
ToL  05). 


[*899 


11  COMMON  BENCH.    (2  J.  SCOTT.)  898 

and  every  other  of  them,  and  their  and  his  executors  and  administrators, 
that  thejy  the  said  several  persons  parties  hereto  of  the  one  part  shall 
and  will,  immediately  from  and  after  the  execution  of  these  presents, 
^become  and  be  a  company,  by  the  name,  style,  and  firm  of  The 
Han  Glass  Company,  for  the  purposes,  and  upon  and  under  the 
terms,  agreements,  rules,  and  regulations  hereinafter  expressed  and  set 
forth;  and  that  they  the  said  several  persons,  or  such  of  them  as  shall 
be  necessary  in  that  behalf,  shall  and  will  forthwith  do  all  such  acts,  and 
sign  and  deliver  all  such  statements,  certificates,  and  other  documents, 
as  shall  be  necessary,  in  order  that  the  said  company  may  be  completely 
registered  in  the  office  for  the  registration  of  joint-stock  companies, 
under  and  pursuant  to  the  provisions  of  the  said  statute  hereinbefore 
mentioned,  and  shall  and  will  apply  for  and  endeavour  to  obtain  a  cer- 
tificate of  such  complete  registration,  in  due  form  of  law :  And  that,  for 
the  same  purpose,  each  and  every  of  them  the  said  several  persons 
parties  hereto  of  the  one  part  (so  far  as  relates  to  the  acts  and  deeds  of 
himself  and  herself,  and  his  and  her  respective  heirs,  executors,  and 
administrators  only,  and  not  further  or  otherwise),  doth  hereby  for  him- 
self and  herself  severally  and  respectively,  and  his  and  her  several  and 
respective  heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  Thomas  Holmes  and  George  Buckton  (as 
trustees  on  the  part  of  the  said  company),  and  their  executors  and 
administrators,  in  manner  following,  that  is  to  say,  that  they  the  said 
several  persons  parties  hereto  of  the  one  part,  shall  and  will  immediately 
from  and  after  the  execution  of  these  presents  become  and  be  a  company 
or  copartnership,  by  the  name  and  style  aforesaid,  and  shall  and  will, 
from  time  to  time  after  the  complete  registration  of  the  said  company 
under  the  provisions  of  the  said  statute,  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  company  or  copartnership,  or  some  officer  thereof 
lawfully  authorized  in  that  behalf,  all  calls  or  further  instalments  which 
shall,  under  or  by  virtue  of  or  in  accordance  with  the  provisions  of  these 


presents,  be  made  or  become  due  and  payable  '*'upon  or  in  respect 
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of  the  said  several  shares  the  numbers  whereof  are  set  opposite 
to  the  names  of  the  said  several  covenanting  parties  respectively  in  the 
said  schedule  hereto,  and  so  taken  by  them  respectively  as  hereinbefore 
recited,  and  every  of  them,  without  any  deduction  or  abatement  what- 
soever, and  shall  and  will  pay  the  same  calls  or  further  instalments  at 
the  several  times  when  according  to  the  said  provisions  the  same  shall 
respectively  from  time  to  time  become  due  and  payable ;  and  also  shall 
and  will  well  and  truly  observe,  perform,  stand  to,  abide  by,  and  keep 
all  and  singular  the  rules,  regulations,  engagements,  agreements,  clauses, 
matters,  and  things  hereinafter  set  forth  and  contained  for  or  in  rela- 
tion to  the  managing  and  conducting  the  affairs  and  concerns  of  the  said 
company,  or  for  or  in  relation  to  the  regulation  of  the  transfer  of  shares 
in  the  capital  of  the  said  company,  or  otherwise ;  and  also  all  such  rules, 
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yegoltttio&Si  by-UwBi  agreemeats,  dwuea,  laotten,  and  thiags  as  wder 
or  bj  Tirtae  of^  or  Sn  aocorianoe  with,  the  proTisioiu  of  ibese  preseikts 
and  the  said  atatate  hereinbefore  mentioned,  or  ojoider  or  by  Tirtoe  of 
these  presents  only,  bat  in  aocordanoe  vitb  the  proTiaions  of  the  aaid 
statute,  shall  be  made,  institiited,  or  entered  into  for  the  purposes  afore- 
said, or  either  of  them,  or  otherwise  in  relation  to  the  business  or  cqwtal 
of  the  said  cdmpany :  And,  further,  for  fully  carrying  the  purposes 
aforesaid  into  effect,  and  complying  with  the  proyiaions  of  tkt»  uii 
Statute, — 

'^  1.  That  the  said  company  shall  be  called  or  styled  The  Hull  Qlass 
Company ; 

**  2.  Thai  the  busmess  or  purpose  of  the  said  eonfimj  shall  be,  tbs 
manufacturing  and  vending  of  glass  and  glassware  of  eyery  deseriptiouy 
and,  among  others,  plate-glass,  crown-ghiss,  &c.: 

*^  4.  That  there  be  five  directors  of  the  said  company,  and  that  George 

Buckton,  William  Farthing,   Thomas  ^Wilson,   Thomas  Ward 

-■  Gleadow,  and  Robert  Wake  (who  are  respectively  parties  to  these 

presents  of  the  one  part),  be  the  first  directors  of  the  said  oompany,  who 

at  their  first  meeting  after  such  electi<m  shall  from  their  own  body  select 

ft  oiiairman  and  a  deputy-chairman : 

^<  6.  That  there  be  a  secretary  of  the  said  company,  and  that  the 
directors  shall  have  power  to  appoint  the  secretary  of  the  said  com- 
pany: 

<<  7.  That  there  be  a  manager  of  the  works,  factories,  and  business 
of  the  said  company,  if  the  board  of  directors  shall  from  time  to  time 
think  fit,  who  shall  be  resident  upon  or  in  the  neighbourhood  of  the 
said  works : 

<<  11.  That,  xxpon  the  commencement  of  the  business  of  the  said  com- 
pany, after  complete  registration  as  aforesaid,  the  affairs  and  conceins 
of  the  said  company  shall  be  managed  under  and  subject  to  the  regula- 
tions and  agreements  hereinafter  contained : 

«<  12.  That  the  shareholders  of  the  said  company  shall  assemble  at 
the  house  or  office  of  the  said  company,  or  at  some  other  conveni^it 
place  to  be  named  by  the  directors,  twice  in  every  year ;  and  every  such 
assembly  of  shareholders  shall  be  styled  an  ordinary  general  meeting, 
and  shall  have  full  power  to  superintend,  regulate,  and  control,  and 
generally  to  discuss  and  manage  all  the  affairs  of  the  said  company, 
save  when  special  powers  are  hereinafter  reserved  to  the  extraordinary 
general  meetings : 

<<  47.  That,  previous  to  the  meeting  in  March,  1847,  and,  after  that 
time,  previous  to  the  half-yearly  meetings  in  September  and  March  in 
that  and  every  subsequent  ycM:  during  the  continuance  of  this  company, 
the  directors  shall  fix  and  determine  upon  such  dividends  out  of  the  clear 
profits  of  the  company,  after  deducting  therefrom  the  sum,  if  any,  set 
apart  by  the  hoard  of  directors  for  the  purposes  of  the  reserved  or 
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gOAra&tee  fond  hereinafter  provided  for,  as  in  their  judgment  ehaU  eeep 
fit^  ^which  shall  be  divided  amongst  the  shareholders  in  propor-  rn^QM 
tion  to  their  respective  shares :  and  at  each  such  meeting  the  ^ 
dtreetara  shall  declare  to  the  proprietors  the  dividend  which  they  shall 
have  so  fixed  and  determined  upon,  and  the  time  for  the  paymeiU 
thereof: 

<<  48.  That  such  proportion  of  the  net  profits  which  shall  appear  to 
have  been  made  by  the  company  during  any  year,  as  the  hoard  of  direetor$ 
may  think  desirable,  but  not  exceeding  in  any  one  year  25  per  cent, 
upon  the  amount  of  such  net  profits,  shall  be  retained  by  the  board  nf 
direetorsy  in  order  to  form  a  fund  called  the  reserved  or  guaranteie 
£and,  which  fund  shall  accumulate  at  compound  interest^  and  be  appli- 
cable and  be  applied  by  the  board  of  direetore  for  the  sole  purpose  of 
meeting  any  extraordinary  demands  to  which  the  company  may  become 
liable,  or  to  meet  any  losses  to  which  the  company  may  unexpectedly 
be  subject,  or  in  the  erection  of  further  buildings,  or  otherwise  to  extend 
the  works  of  the  company,  &c. : 

«  53.  That  the  directors  shall  meet  together  at  the  office  of  the  com- 
pany at  Stoneferry,  or  such  other  place  as  they  shall  from  time  to  tuoM 
fix  upon,  once  in  every  week  at  the  least,  and  at  such  other  time  or 
times  as  they  shall  be  duly  convened  in  manner  hweinafter  mentioned, 
and  every  such  meeting  shall  be  styled  a  board  of  direetore: 

<(  55.  That  no  business  shall  be  transacted  at  any  board  of  directarej 
unless  three  directors  be  present  at  the  commencement  of  the  business, 
and  whose  decision  shall  take  place  upon  the  whole  or  any  part  there<^; 

<<  57.  That  the  meeting  of  the  board  of  directors  shall  adjourn,  if 
three  of  the  directors  shall  not  assemble  and  proceed  to  business  within 
half  an  hour  from  the  time  fixed  f^r  the  meeting,  or  if  that  number 
ahaU  not  be  present  when  the  whole  or  any  part  of  the  business  of  the 
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^'meeting  is  to  be  decided;  and  of  which  adjournment  notice  shall 
be  given  as  hereinbefore  set  forth : 

«  62.  That  the  minute  of  the  proceedings  at  every  board  of  direetore 
shall  be  entered  in  a  book,  and  signed  by  the  chairman  and  any  other 
two  directors  who  shall  be  present  at  such  meeting,  unless  the  same 
shall  be  sealed  with  the  seal  of  the  company,  in  which  case  such  minutes 
shall  be  signed  by  the  chairman  only : 

"68.  That,  in  all  other  respects,  the  board  of  directors  shall  be 
regulated,  and  the  business  thereof  be  conducted  and  decided  upon,  as 
the  directors  present  shall  from  time  to  time  think  proper,  or  according 
to  the  rules  and  orders  of  any  preceding  board  of  directors : 

«  69.  That  the  board  of  directors  shall  (if  they  see  fit)  appoint  one 
or  more  manager  or  managers  of  the  works  and  factories  of  the  com- 
pany, to  be  resident  in  the  neighbourhood  thereof,  who  shall  superin- 
tend and  transaety  under  the  control  of  the  board  of  directors^  the  manu- 
facturing business  of  the  said  company  ;  and  shall  enter  into  or  confirm 
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any  agreement  for  engaging  the  services  of  such  manager  or  managers, 
either  for  a  term  of  years  or  otherwise,  and  at  such  salary,  bonns,  and 
other  terms  of  remuneration  as  they  may  think  fit  and  reasonable : 

«  70.  That  the  board  of  directors  shall  also  from  time  to  time  in  like 
manner  appoint  a  solicitor  and  secretary  of  the  said  company,  when 
Buch  offices  shall  respectirely  from  time  to  time  become  vacant ;  and 
shall  also  appoint  and  keep  in  employ  as  many  clerks,  artisans,  officers, 
workmen,  agents,  and  servants  as  the  business  of  the  company  shall 
require,  and  remove  them  at  their  pleasure ;  and  may  authorize  the 
manager  or  managers  or  secretary  to  employ  or  remove  any  artisans, 
workmen,  agents,  or  servants  under  them : 

«  74.  That  the  board  of  directors  may,  if  they  think  proper,  delegate 
to  the  manager  such  and  so  many  of  the  powers  hereby  given  to  them, 
♦QO/ll  ^  ^^^^  enable  him  to  carry  *on  the  said  works  and  manufactur- 
-'  ing  business  in  an  efficient  manner : 

<<  78.  That  the  board  of  directors  shall  have  full  power  to  do  all 
other  acts  that  they  may  consider  necessary  and  proper  for  the  purpose 
of  carrying  into  effect  the  objects  of  the  company,  as  hereinbefore 
particularly  stated  and  set  forth,  excepting  such  of  the  same  objects  in 
relation  to  which  they  are  required  to  obtain  the  sanction  and  consent 
of  an  extraordinary  general  meeting,  to  be  specially  called  for  that 
purpose,  previously  to  the  same  being  carried  into  effect : 

<<  79.  That  all  purchases  to  be  made  by  or  on  behalf  of  the  company 
ahall  be  paid  for  when  due,  either  in  cash  or  in  bills  drawn  by  or  in 
possession  of  the  company ;  but  no  promissory  note  or  acceptance  shall 
be  given  for  such  purchases,  so  as  to  bind  the  company,  on  any  pre- 
tence whatever : 

<<81.  That,  in  order,  as  far  as  may  be,  to  limit  the  liability  of 
individual  shareholders,  in  respect  of  transactions  between  the  com- 
pany and  the  public,  to  the  amount  of  the  share  or  shares  of  each  share- 
holder, the  board  of  directors  shall,  as  far  as  practicable,  cause  all 
contracts  and  engagements  on  behalf  of  the  company  to  be  made  and 
entered  into  with  an  express  stipulation  that  each  shareholder  shall  be 
liable  in  respect  of  such  contract  or  engagements  to  the  extent  only  of 
his  share  or  shares  in  the  capital  of  the  company : 

"  84.  That  all  the  various  payments  to  which  the  funds  or  property 
of  the  company  shall  from  time  to  time  be  subject  or  liable,  shall  bo 
made  by  order  or  under  the  direction  of  the  board  of  directors ;  and 
no  payment  shall  be  valid  without  such  order  or  direction. 

'<116.  That,  subject  and  without  prejudice  to  the  powers  hereinbe- 
fore given  to  the  general  meetings,  the  board  of  directors  shall  have  the 
entire  management  and  superintendence  over  the  affairs  and  concerns 
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of  the  *company,  but  nevertheless,  in  strict  conformity  to  the 


laws  and  regulations  hereby  established,  or  hereafter  to  be  esta- 
blished by  the  general  meetings,  and  in  accordance  with  the  provisions 
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of  the  said  statute  hereinbefore  mentioned ;  and,  in  cases  for  the  time 
being  unprovided  for  by  these  presents,  or  by  the  general  meetings,  it 
sfiall  be  lawful  for  the  board  of  directors  to  act  in  such  manner  as  shall 
appear  to  them  best  calculated  to  promote  the  interests  of  the  com- 
pany :  and,  for  the  guidance  of  the  board  of  directors,  it  shall  be  lawful 
for  an  extraordinary  meeting  of  the  board  of  directors,  specially  called 
for  that  purpose,  to  make,  in  such  manner  as  by  law  required,  whatever 
by-laws,  rules,  or  regulations  they  shall  think  proper  for  the  govern- 
ment of  their  own  board,  provided  the  same  be  not  inconsistent  with  the 
fundamental  principles  or  constitution  of  the  company,  as  established 
and  settled  by  these  presents  under  the  provisions  of  the  statute  here- 
inbefore mentioned,  or  as  altered  or  changed  by  virtue  of  the  power 
hereinbefore  given  to  the  general  meetings  for  that  purpose ;  and  at 
any  time  to  alter  or  repeal  all  or  any  such  by-laws,  rules,  and  regulations : 

<<  117.  That  the  managers  and  secretary  for  the  time  being  shall 
attend  the  board  of  directors  and  the  general  meetings  whenever  they 
shall  be  required,  and  give  a  true  account  of  all  transactions  relating 
to  the  business  of  the  company,  and  of  all  papers  and  things  relating 
thereto,  which  may  come  to  their  or  his  hands  or  knowledge ;  and  such 
managers  and  secretary  shall  respectively  keep  such  books  and  accounts 
as  the  directors  shall  from  time  to  time  order  or  require,  which  said 
books  and  accounts  shall  be  kept  at  the  offices  of  the  company,  and  be 
at  the  entire  disposal  of  the  directors  for  the  time  being ;  and  that  the 
managers  and  secretary  shall  obey  all  the  orders  and  directions  which 
shall  from  time  to  time  be  given  by  the  board  of  directors,  so  far  as  the 
same  shall  not  be  repugnant  to  the  powers  and  authorities  hereby  vested 
in  them  respectively : 

*«  120.    That  it  shall  also  be  lawful  for  the  said  directors,  c^qq^ 
when  and  as  they  shall  see  fit,  to  delegate  all  or  any  of  the  powers  •- 
hereby  conferred  upon  them,  to  any  one  or  more  of  their  body  who  may 
be  employed  as  a  committee  or  deputation  on  any  matter  of  business  for 
or  on  behalf  of  the  said  company : 

<<  141.  That  all  the  directors,  managers,  officers,  and  servants  for  the 
time  being  of  the  company,  and  all  shareholders  against  whom  any  exe- 
cution shall  be  issued,  and  on  whose  effects  any  levy  shall  be  made,  for 
any  debt  or  demand  of  the  company,  or  in  respect  of  any  covenant  or 
agreement  to  be  entered  into  on  behalf  of  the  company  and  for  the 
benefit  thereof,  shall  from  time  to  time  and  at  all  times  be  saved  harm- 
less and  kept  indemnified  by  the  company  from  and  against  all  costs, 
charges,  &c. ;  and  that  none  of  the  said  directors,  managers,  officers, 
and  servants  shall  be  answerable  or  accountable  for  the  others  or  either 
of  them,  nor  for  the  receipts,  acts,  deeds,  or  defaults  of  the  others  or 
other  of  them,  but  each  of  them  with  and  for  his  own  receipts,  acts, 
deeds,  and  defaults  respectively,  notwithstanding  their  joining  in  any 
receipt,  act,  or  deed,  for  conformity,  &c. : 
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"  142.  That  none  of  the  shareholders  shall  hujy  order,  or  contract 
for,  or  sell,  any  article  or  thing  whatsoever  for  or  on  account  of  the  com- 
pany, or  interfere  with  any  part  of  the  business  of  the  company,  wi^h 
out  the  order  or  authority  of  the  board  of  directors." 

The  defendants  carried  on  their  said  business  under  the  said  deed ; 
and  there  was  no  other  deed  of  settlement,  or  other  deed  or  instrument 
regulating  the  business  of  the  company,  or  in  pursuance  of  which  the 
same  was  carried  on. 

In  carrying  on  the  said  business,  orders  for  the  goods  and  merchan- 
dises from  time  to  time  supplied,  used,  and  required  in  and  for  the  pur- 
poses of  the  said  trade  or  business  by  the  defendants,  were  in  fact  always 
*Q071  S^^^^'  ^  *^^  behalf  and  on  account  of  the  defendants,  by  the 
^  chairman  or  deputy-chairman  for  the  time  being  of  the  said 
directors,  or  by  the  manager  of  the  works  and  factories  of  the  company, 
or  the  secretary  for  the  time  being  of  the  said  company  ;  and  all  goods 
and  merchandises  so  ordered  as  aforesaid,  whether  by  the  said  chairman 
or  deputy-chairman,  working  manager,  or  seoretaiy,  up  to  and  until 
the  time  of  the  ordering  and  purchasing  of  the  goodJs  and  merchandises 
hereinafter  mentioned,  had  been  and  were,  from  time  to  time  during  all 
the  time  aforesaid,  delivered  on  the  premises  of  the  said  company,  for 
the  said  company,  and  used  in  their  business,  and  paid  for  by  the  direc- 
tors of  the  said  company,  as  on  behalf  of  the  said  company,  after  the 
same  were  respectively  delivered  on  the  said  premises  of  the  said  com- 
pany in  pursuance  of  such  orders. 

The  goods  and  merchandises  hereinafter  mentioned  (the  same  being 
goods  and  merchandises  used  in  and  required  for  the  purposes  of  the 
said  trade  or  business  so  carried  on  by  the  defendants  as  aforesaid)  were, 
at  the  respective  times  af  the  ordering,  purchasing,  and  delivery  thereof, 
as  hereinafter  mentioned,  in  the  possession  of  the  said  William  Farthing 
the  elder  and  William  Farthing  the  younger  as  such  general  agents  as 
aforesaid,  to  be  sold  and  disposed  of  by  them  as  such  agents,  for  and 
on  behalf  of  the  plaintiffs,  to  whom  the  said  goods  and  merchandises, 
at  the  respective  times  aforesaid,  lawfully  belonged. 

Whilst  the  said  company  so  carried  on  their  said  trade  or  business  as 
aforesaid,  to  wit,  on  the  1st  of  February,  1847,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
the  said  William  Farthing  the  elder,  at  those  times  being  the  chairman 
of  the  directors  of  the  said  company  duly  appointed  by  the  directors 
thereof,  did,  as  such  chairman,  order  and  purchase,  in  the  name  and  on 
*Q0»1  ^^^^^^  ^^  ^^^  ^^^  defendants,  *of  and  from  the  said  William 
-'  Farthing,  Son,  &  Oo.,  certain  quantities  of  the  said  goods  and 
merchandises  of  the  plaintiffs,  so  being  in  the  possession  of  the  said 
William  Farthing,  Son,  &  Co.  as  such  agents  as  aforesiud ;  and  the  said 
William  Farthing,  Son,  &  Co.  thereupon,  to  wit,  on  the  days  and  times 
last  aforesaid,  in  pursuance  of  the  said  orders,  delivered  to  and  for  the 
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defendaatoi  at  Kingston-upon-Hull,  at  the  said  premises  of  the  defend- 
ants where  thej  so  carried  on  their  said  trade  or  bosiness,  the  said  goods 
and  merchandises  so  purchased  and  ordered  as  aforesaid,  the  same  goods 
and  merchandises  then  ai^d  there  being  of  the  price  and  value  of  462. 
8«.  6d.f  and  no  more :  and  the  said  William  Farthing,  Son,  b  Co.  then, 
at  the  respective  times  of  such  deliveries,  sent  and  delivered  to  the 
defendants  invoices  or  bills  of  parcels,  stating  therein  that  the  said 
goods  and  merchandises  were  sold  by  the  said  William  Farthing,  Son, 
&  Co.  in  their  own  names^  and  without  disclosing  the  names  of  the 
plaintiffs  to  the  said  defendants,  at  prices  therein  mentioned,  amounting 
together  to  the  price  or  sum  of  46^  Ss,  6d.f  and  no  more. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business  as 
aforesaid,  to  wit,  on  the  1st  of  March,  1847,  and  on  divers  other  days 
and  times  betwem  that  day  and  the  commencement  of  this  suit,  one  T. 
W.  OleadoWy  at  those  times  respectively  being  the  deputy-chairman  of 
the  said  directors  by  them  duly  appointed  in  that  behalf,  did,  as  such 
deputy-chairman,  order  and  purchase,  in  the  name  and  on  behalf  of  the 
defendants,  of  and  from  the  said  William  Farthing,  Son,  k  Co.,  certain 
other  quantities  of  the  said  goods  and  merchandises  of  the  plaintiffs,  so 
being  in  the  possession  of  the  said  William  Farthing,  Son,  &  Co.  as  such 
agents  as  aforesaid ;  and  the  said  William  Farthing,  Son,  k  Co.  there- 
upon, to  wit,  on  the  days  and  times  last  aforesaid,  in  pursuance  of  the 
said  last-mentioned  orders,  delivered  to  and  for  the  *Baid  defend-  r^egoo 
ants,  at  Kingston-upon-HulI,  at  the  said  premises  of  the  defend-  ^ 
ants  where  they  so  carried  on  their  said  trade  or  business,  the  said  goods 
and  merchandises  so  ordered  and  purchased  as  last  aforesaid  (the  same 
last-mentioned  goods  and  merchandises  then  and  there  being  in  the 
whole  of  the  price  or  value  of  871.  68.) :  and  the  said  William  Farthing, 
Son,  k  Co.,  in  their  own  names,  and  without  disqlosing  the  names  of 
the  plaintiffs,  then,  at  the  respective  times  of  such  last-mentioned  deli, 
veries,  sent  and  delivered  to  the  defendants  invoices  or  bills  of  parcels, 
stating  therein  that  the  said  goods  and  merchandises  last  mentioned 
were  sold  by  the  said  William  Farthing,  Son,  k  Co.  to  the  defendants 
at  prices  therein  mentioned,  amounting  together  to  the  price  or  sum  of 
87/.  6s. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business,  to 
wit,  on  the  1st  of  April,  1847,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  one  Stanger, 
then  being  the  manager  of  the  works  and  factories  of  the  said  company 
duly  appointed  by  the  directors,  did,  as  such  manager,  order  and  pur- 
chase, in  the  name  and  on  behalf  of  the  defendants,  of  and  from  the 
said  William  Farthing,  Son,  k  Co.,  certain  other  of  the  said  goods  and 
mwchandises  of  the  plaintiffs,  so  being  in  the  possession  of  the  said 
William  Farthing,  Son,  k  Co.,  as  such  agents  as  aforesaid ;  and  the 
said  William  Farthing,  Son,  k  Co.,  thereupon,  to  wit,  on  the  several 
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days  and  times  last  aforesaid,  in  pursuance  of  the  said  last-mentioned 
orders,  delivered  to  and  for  the  said  defendants,  at  Kingston-upon-Hull 
aforesaid,  at  the  said  premises  of  the  defendants  where  they  so  carried 
on  their  said  trade  or  business,  the  said  goods  and  merchandises  so 
ordered  and  purchased  as  last  aforesaid  (the  same  then  and  there  being 
in  Xhe  whole  of  the  price  or  value  of  29L  8«.) :  and  the  said  William 
*Q1 01  ^^^^^^'^gj  Son,  &  Co.,  then  also,  at  the  *respective  times  of  such 
-'  last-mentioned  deliveries,  sent  and  delivered  to  the  defendants 
invoices  or  bills  of  parcels,  stating  therein  that  the  said  goods  and  mer- 
chandises last  mentioned  were  sold  by  the  said  William  Farthing,  Son, 
&  Co.,  in  their  own  names,  and  without  disclosing  the  names  of  the 
plaintiffs  to  the  defendants,  at  the  prices  therein  mentioned,  amounting 
together  to  the  price  or  sum  of  291.  8«. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business,  to 
wit,  on  the  1st  of  August,  1847,  one  Watson  Carlill,  then  being  the 
secretary  duly  appointed  of  the  said  company,  did,  as  such  secretary, 
order  and  purchase,  in  the  name  and  on  behalf  of  the  defendants,  of 
and  from  the  said  William  Farthing,  Son,  &  Co.,  certain  other  goods 
and  merchandises  (other  parcel  of  the  said  goods  and  merchandises  of 
the  plaintiffs  so  in  the  possession  of  the  said  William  Farthing,  Son,  & 
Co.,  as  such  agents  as  aforesaid);  and  the  said  William  Farthing, 
Son,  &  Co.,  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
pursuance  of  the  said  last-mentioned  order,  delivered  the  last-mentioned 
goods  and  merchandises  to  and  for  the  said  defendants  at  Eingston- 
upon-Hull,  at  the  said  premises  of  the  defendants  where  they  so  as  afore- 
said carried  on  their  said  trade  or  business  (the  same  goods  and  mer- 
chandises so  ordered  and  purchased  as  last  aforesaid  then  and  there 
being  of  the  price  or  value  of  14tL  Us.) :  and  the  said  William  Farthing, 
Son,  &  Co.,  then  at  the  time  of  the  said  last-mentioned  delivery  also 
sent  and  delivered  to  the  said  defendants  an  invoice  or  bill  of  parcels 
stating  therein  that  the  said  last-mentioned  goods  and  merchandises 
were  sold  by  the  said  William  Farthing,  Son,  k  Co.,  in  their  own 
names,  and  without  disclosing  the  names  of  the  plaintiffs  to  the  defend- 
ants, at  the  price  or  sum  of  14Z.  11«. 

*Q111  ^^cb  ^^d  every  of  the  said  orders  and  purchases  in  ^manner 
■■  aforesaid  made  and  given,  was  an  order  for  and  purchase  of  goods 
and  merchandises  of  less  price  and  value  than  50/. ;  and  the  considera- 
tion for  the  goods  and  merchandises  delivered  as  aforesaid  by  the  said 
William  Farthing,  Son,  &  Co.,  on  each  and  every  of  the  occasions 
aforesaid,  was  less  than  501. :  and  the  goods  and  merchandises  delivered 
as  aforesaid  by  the  said  William  Farthing,  Son,  &  Co.,  at  any  one  of  the 
times  aforesaid,  or  in  pursuance  of  any  one  of  the  purchases  or  orders 
aforesaid,  did  not  exceed  50/. ;  but  there  was  no  general  or  other  by- 
law made  by  the  defendants,  nor  by  the  directors  of  the  said  company, 
nor  was  there  any  minute  or  resolution  of  any  board  of  directors  of 
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the  eaid  company,  authorizing  any  of  the  said  orders  or  purchases, 
or  delegating  to  the  manager  any  of  the  powers  given  by  the  said  deed 
of  settlement  to  the  directors,  other  than  the  following  resolutions : — 

<«  Adjourned  general  meeting,  29th  March,  1847. 
"  The  first  ordinary  general  meeting  was  held  this  day  by  adjourn- 
ment, at  the  public  rooms  Jarratt  Street,  in  the  borough  of  Kingston- 
upon-Hull.  William  Farthing,  Esq.,  in  the  chair.  Mr.  Thomas  Wilson 
moved,  that,  inasmuch  as  the  duties  of  the  chairman  have  become  so 
onerous  and  incessant  as  fully  to  occupy  the  whole  of  his  time  and 
attention,  and  the  salary  fixed  at  the  commencement  of  the  company 
being  inadequate  to  his  services,  a  committee  of  the  following  share- 
holders [naming  twelve]  be  appointed  to  inquire  into  the  duties  per- 
formed, and  ascertain  the  remuneration  given  in  other  works  of  a  simi- 
lar character,  and  to  make  such  arrangements  as  to  amount  of  salary  as 
will  meet  the  case,  and  secure  to  the  company  the  entire  services  of  the 
chairman.     Carried  nem.  con, 

(Signed.)  «  W.  Farthing,  Chairman." 

*«  Hull  Glass  Company.     Board  Room,  5  April,  1847.       r^qio 

<«  Meeting  of  the  committee  appointed  at  the  general  meeting  ^ 
held  on  the  29th  of  March  last,  for  the  purpose  of  making  such  arrange- 
ments with  Mr.  William  Farthing,  the  chairman,  as  to  salary,  as  will 
secure  his  entire  services,  and  carry  out  the  resolution  of  the  meeting. 

<<  Present,  Mr.  Gresham,  in  the  chair,  and  nine  other  members. 

<<  It  was  resolved,  on  the  motion  of  Mr.  Wake,  seconded  by  Mr.  Wil- 
son, that  Mr.  Farthing.be  offered  5002.  per  annum  for  his  entire  services 
as  general  manager,  in  addition  to  his  salary  of  2002.  as  chairman  of  the 
company,  the  same  to  commence  from  the  date  of  the  general  meeting 
held  on  the  29th  of  March  last. 

<<  The  committee  then  adjourned,  in  order  that  the  proposition  might 
be  submitted  to  Mr.  Farthing. 

(Signed.)  «  John  Gresham,  Chairman." 

•c  Hull  Glass  Company.  Board  Room,  25th  June,  1847. 
<<.At  a  meeting  this  day  duly  convened  by  circular, — ^present,  Mr. 
Gresham,  in  the  chair,  and  eight  other  members, — after  hearing  Mr. 
Farthing's  views  upon  the  proposition,  it  was  resolved,  on  the  motion  of 
Mr.  Kemp,  seconded  by  Mr.  Clifford,  in  order  to  meet  Mr.  Farthing's 
views,  and  having  regard  to  his  past  labours  and  attention,  that  the 
amount  named  in  the  resolution  of  the  committee  meeting  of  the  5th  of 
April,  commence  with  the  financial  year,  viz.  the  1st  of  January  last : 
upon  which  Mr.  Farthing  expressed  his  satisfaction,  and  accepted  the 
terms.  (Signed.)  «  John  Gresham,  Chairman." 

The  goods  and  merchandises  so  as  aforesaid  delivered  by  the  said  Wil- 
liam Farthing,  Son,  &  Co.,  to  and  for  the  defendants,  were  on  the  seve- 

8b2. 
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nl  occasions  aforesaid  sold  and  deliyered  by  the  said  WQIism  FartbiBg, 
Son,  b  Co.,  as  agents  for  and  on  behalf  of  the  plaintifls,  then,  at  the 

*9131  *'^^P^^^^®  ^™^  ^f  ^^^  ^^^  ^^^  ^^^  deliveries  thereof,  being 
-*  the  true  and  lawful  owners  of  the  said  goods  and  merchandises ; 
and  they  the  said  William  Farthing,  Son,  &  Co.,  had  not,  nor  had  either 
of  them  the  said  William  Farthing  the  elder,  or  William  Farthing  the 
younger,  any  title  to  or  interest  in  the  said  goods  and  merchandises,  or 
any  part  thereof,  save  and  except  as  such  agents  as  aforesaid  for  and 
on  behalf  of  the  said  plaintiffs. 

The  goods  and  merchandises  so  as  aforesaid  delivered  to  and  for  the 
defendants,  at  the  respective  times  when  they  were  so  as  aforesaid 
respectively  delivered  at  the  said  premises  of  the  defendants,  were 
accepted  and  received  as  for  and  on  behalf  of  the  said  company,  by 
persons  in  the  employment  of  the  said  company,  and  acting  in  the  charge 
and  management  of  the  said  trade  or  business  of  the  said  company, 
and  were  respectively  goods  and  merchandises  of  the  kind  and  descrip- 
tion used  in,  and  required  for  the  purposes  of,  the  said  trade  or  business, 
in  the  manufacturing  of  glass,  and  were  afterwards  and  before  the  com- 
mencement of  this  suit,  with  the  knowledge  of  the  said  directors, 
actually  used  and  employed  in  the  business  of  the  said  company,  in  and 
for  the  purposes  of  their  said  trade  or  business,  in  the  manufacturing 
of  glass. 

After  the  delivery  of  the  said  several  goods,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  6th  of  November,  1847,  the  plaintifis 
wrote  and  sent  to  the  defendants  the  following  letter :— - 

<<  London,  6th  November,  1847. 
<<Oentlemen, — ^We  take  leave  to  wait  on  you  with  the  subjoined 
memorandum  of  zaffres  and  cobalt  sold  to  you  on  our  account  by  our 
friends  and  agents  Messrs.  William  Farthing,  Son,  k  Co.,  of  your  place, 
amounting  in  all  to  1772.  8«.  6(1.,  and  to  request  that  you  will  do  ns 
*9141  *^^^  fftvour  to  settle  with  us  for  the  same  at  your  earliest  con- 
^  venience.  (Signed.)    ««  Smith,  Goodhall,  &  Bbbybs. 

«  Memorandum :— 1847,  6th  February,  14Z.  10«.,  18th  February,  17i. 
7t.  6(1.,  4th  March,  Ul  12«.,  21st  April,  14?.  11«.,  4th  May,  14?.  lU, 
10th  May,  Ul.  11«.,  17th  May,  Ul  11«.,  81st  May,  14?.  11«.,  6th 
August,  142.  lit.,  24th  August,  142.  lit.,  27th  August,  142.  lit.,— in 
all,  1772.  8t.  6(1." 

The  parcels  of  goods  mentioned  in  the  above  letter  were  the  goods 
and  merchandises  hereinbefore  mentioned  to  have  been  sold  and  delivered 
as  aforesaid :  and,  in  answer  thereto,  Carlill^  so  being  such  secretary 
as  aforesaid,  afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  9th  of  November,  1847,  as  such  secretary,  wrote  and  sent  to 
the  plaintifis  the  following  letter : — 
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«The  Hall  Glass  Company, 
"Hull,  9th  November,  1847. 
"Gentlemen, — ^Your  letter  of  the  6th  instant  is  to  hand,  and  shall 
be  laid  before  the  board  of  directors  of  the  company  at  their  first 
meeting.  (Signed.)    "Wilson  Carlill,  Secretary." 

On  the  15th  of  April,  1848,  the  plaintifib  addressed  and  sent  another 
letter  to  the  defendants,  referring  to  the  price  of  the  goods  mentioned 
in  their  former  letter,  and  concluding, — "  We  cannot,  however,  admit 
your  right  to  dispute  now  the  payment  of  the  claim  for  1772.  8t.  6(2., 
made  so  long  ago  as  the  6th  November  last,  and  recognised  by  your 
secretary's  letter  to  us  of  the  9th  of  that  month,  which  claim  we  accorct* 
ingly  place  in  the  hands  of  our  solicitors." 

The  writ  was  issued  on  the  9th  of  May,  1848,  claiming  by  the 
endorsement  177L  8^.  6c2.,  with  interest  thereon  from  that  day. 

*The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  r^co-i  e 
were, — ^that,  upon  the  facts  found  by  the  special  verdict,  they  '- 
were  entitled  to  maintain  the  action,  and  to  have  the  verdict  entered 
for  them  for  the  price  of  the  goods  in  question,  and  also  for  interest 
thereon. 

The  points  marked  for  argument  on  the  part  of  the  defendants,  were 
as  follows : — "  That  the  defendants,  who  are  a  joint-stock  company 
completely  registered  under  the  6  &;  7  Vict.  c.  110,  are  not  liable  for 
the  goods  stated  in  the  declaration  to  have  been  sold  and  delivered  to 
them,  the  requisites  of  such  act  not  having  been  complied  with : 

"  That  the  7  &  8  Vict.  c.  110,  s.  44,  regulates  contracts  entered 
into  on  behalf  of  a  jointH3tock  company  completely  registered  under 
that  act ;  and  that,  by  that  section,  every  such  contract,  except  for 
the  purchase  of  any  article  not  exceeding  50{.,  must  be  in  writing,  and 
signed  by  two  at  least  of  the  directors  of  the  company  on  whose  behalf 
the  same  shall  be  entered  into,  and  shall  be  sesJed  with  the  common 
seal  thereof,  or  signed  by  some  officer  of  the  company,  on  its  behalf,  to 
be  thereunto  expressly  authorized  by  some  minute  or  resolution  of  the 
board  of  directors  applying  to  the  particular  case ;  and  that  every  such 
contract  for  the  purchase  of  any  article  not  exceeding  502.,  entered 
into  on  behalf  of  any  such  joint-stock  company,  may  be  entered  into 
by  any  officer  authorised  by  a  general  by-law  in  that  behalf;  and  that 
it  appears  by  the  special  verdict,  that  the  contracts  were  for  articles 
not  exceeding  502.,  and  that  there  was  no  general  or  other  by-law 
made  by  the  defendants,  nor  by  the  directors  of  the  said  company,  nor 
was  there  any  minute  or  resolution  of  any  board  of  directors  of  the 
said  company,  authorizing  any  of  the  orders  or  purchases  of  the  said 
goods,  or  delegating  to  the  manager  any  of  the  powers  given  by  the 
deed  of  settlement  to  the  directors,  other  than  the  resolutions  set  forth 
in  the  special  verdict : 


916  SMITH  V.  HULL  GLASS  GO.    H.  T.  1852. 

*9161  *"  ^'^**'  ^^  the  7  &  8  Vict.  c.  110,  b.  27,  the  directors  are 
-'  authorized  to  conduct  and  manage  the  affairs  of  the  company 
according  to  the  provisions,  and  subject  to  the  restrictions  of  that  act, 
and  of  the  deed  of  settlement,  and  of  any  by-law,  and,  for  that  por- 
posoj  to  enter  into  all  such  contracts  as  the  circumstances  may  require, 
subject,  nevertheless,  to  the  provisions  and  restrictions  of  that  act,  and 
to  the  provisions  of  the  deed  of  settlement  of  the  company : 

<(  That,  by  s.  74  of  the  deed  of  settlement,  the  directors  are  em- 
powered to  delegate  to  the  manager  such  and  so  many  of  the  powers 
by  the  deed  of  settlement  given  to  the  directors,  as  will  enable  him  to 
carry  on  the  said  works  and  manufacturing  business  in  an  efficient 
manner ;  and  that  it  appears  by  the  special  verdict  that  no  such  power 
ever  was  delegated  to  the  manager ;  and,  even  if  such  power  were  dele- 
gated, the  deed  of  settlement  cannot  control  the  express  words  of  the 
act  of  parliament  with  reference  to  contracts  of  this  description : 

<<  And  that,  by  clause  120  of  the  deed  of  settlement,  the  directors 
are  empowered  to  delegate  all  or  any  of  the  powers  by  that  deed  con- 
ferred on  them  to  any  one  or  more  of  their  body  who  may  be  employed 
as  a  committee  or  deputation,  on  any  matter  of  business  for  or  on 
behalf  of  the  company ;  and  that  it  appears  by  the  special  verdict  that 
there  never  was  such  a  delegation ;  and  that,  even  had  such  delegation 
taken  place,  the  deed  of  settlement  could  not  control  the  express 
words  of  the  act  of  parliament  with  reference  to  contracts  of  this 
description." 

BavUl  (with  whom  was  BuU)j  for  the  plaintiffs. — ^This  is  an  action  to 
recover  the  price  of  goods  supplied  to  the  defendants,  a  company  estab- 
lished for  trading  purposes,  the  goods  having  been  supplied  in  small 
quantities  (of  less  value  than  501.  each),  upon  the  order  of  the  manager, 
the  chairman,  the  deputy-chairman,  and  the  secretary,  and  delivered  at 
the  company's  place  of  business,  and  *used  by  them  in  their  trade. 


*917] 


When  the  case  was  before  the  court  upon  a  former  occa8ion,(a) 


the  court  thought  there  was  nothing  to  prevent  the  company  from  order- 
ing goods  like  any  other  trading  partnership,  and  that  they  were  liable 
unless  there  was  something  in  the  7  &  8  Vict.  c.  110,  or  in  their  deed 
of  settlement,  to  limit  their  liability ;  and  that  the  proof  of  such  limit- 
ation of  liability  lay  upon  them.  If  this  were  an  ordinary  corporation, 
irrespectively  of  the  statute  and  the  deed  of  incorporation,  there  can 
be  no  doubt  that  they  would  be  liable  for  these  goods.  Formerly,  a 
corporation  could  only  contract  under  seal,  except  in  respect  of  matters 
of  trivial  amount  and  of  every  day's  occurrence.  Recent  decisions, 
however,  have  materially  qualified  that  rule.  In  Beverley  v.  The  Lin- 
coln Gas-Light  Company,  6  Ad.  &  E.  828  (E.  G.  L.  B.  vol.  38),  2  N. 
&  P.  283,  Pattbson,  J.,  giving  the  judgment  of  the  court  says :  «  At 
first,  the  rule  appears  to  have  been  exclusive,  as,  indeed,  its  principle 

(a)  8  C.  B.  068  (B.  0.  L.  B.  roL  85). 
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required  it  to  be.  A  corporation,  it  was  said,  bemg  merely  a  body 
politic,  invisible,  subsisting  only  by  supposition  of  law,  could  only  act 
or  speak  by  its  common  seal :  the  common  seal,  in  the  words  of  Peere 
Williams,  in  Rex  v.  Bigg,  ST.  Wms.  423,  was  the  hand  and  mouth  of 
the  corporation.  The  rule  therefore  stood,  not  upon  policy,  but  on 
necessity,  and  was  of  course  equally  applicable  to  small  as  to  great 
matters ;  to  acts  of  daily  or  of  rare  occurrence ;  to  what  regarded  per- 
sonal, as  well  as  real  property.  But  this,  though  true  in  theory,  was 
intolerable  in  practice ;  the  very  act  of  affixing  the  seal,  of  lifting  the 
hand,  or  opening  the  mouth,  could  only  be  done  by  some  individual 
member,  in  theory  quite  distinct  from  the  body  politic,  or  by  some  agent; 
the  management  of  the  corporate  property,  the  daily  sustentation  of 
the  members,  the  performance  of  the  very  duties  for  which  the  corpo- 
ration was  created,  required  incessantly  that  acts  should  be  done,  some- 
times of  daily  recurrence,  ^sometimes  entirely  unforeseen,  yet  r^eqiQ 
admitting  of  no  delay,  sometimes  of  small  importance,  or  relat-  '- 
ing  to  property  of  little  value.  The  same  causes  also  required  that 
contracts  to  a  small  amount  should  often  be  entered  into.  In  all  these 
cases,  to  require  the  affixing  of  the  common  seal,  was  impossible ;  and 
therefore,  from  time  to  time,  as  the  exigencies  of  the  case  have  required, 
exceptions  have  been  admitted  to  the  rule :  and  what  we  desire  to  draw 
attention  to  is  this, — that  these  exceptions  [are  not  such  as  the  rule 
might  be  supposed  to  have  provided  for,  but  are  in  truth  inconsistent 
with  its  principle,  and  justified  only  by  necessity.  As  each  exception 
of  this  kind  was  made,  it  was  not  unnatural  that  the  rule  in  all  other 
yet  unforeseen  cases  should  receive  confirmation,  though  it  would  be 
hardly  fair  to  anticipate  thence  what  the  opinions  of  the  judges  would 
have  been  if  the  cases  had  been  presented  before  them  and  required 
their  decision."  [Jebvis,  C.  J. — That  has  been  since  very  much  qua- 
lified in  the  Exchequer :  Diggle  v.  The  London  and  Blackwall  Railway 
Company,  5  Exch.  442. f]  Lord  Dsnman,  in  delivering  the  judgment 
of  the  court  in  Church  v.  The  Imperial  6as-Light  Company,  6  Ad.  & 
E.  846,  861  (E.  C.  L.  R.  vol.  33),  3  N.  &  P.  36,  says:  "The  general 
rule  of  law,  is,  that  a  corporation  contracts  under  its  common  seal :  as 
a  general  rule,  it  is  only  in  that  way  that  a  corporation  can  express  its 
will  or  do  any  act.  That  general  rule,  however,  has  from  the  earliest 
traceable  periods  been  subject  to  exceptions,  the  decisions  as  to  which 
furnish  the  principle  on  which  they  have  been  established,  and  are 
instances  illustrating  its  application,  but  are  not  to  be  taken  as  so 
prescribing  in  terms  the  exact  limit,  that  a  merely  circumstantial 
difierence  is  to  exclude  from  the  exception.  This  principle  appears . 
to  be  convenience  amounting  almost  to  necessity.  Wherever,  to 
hold  the  rule  applicable  would  occasion  very  great  inconvenience^ 
♦or  tend  to  defeat  the  very  object  for  which  the  corporation  was  r^gjg 
created,  the  exception  has  prevailed:  hence,  the  retainer  by  parol  ^ 
VOL.  XI.— 77 
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of  an  inferior  servanty  the  doing  of  acts  very  frequently  recurring^  or 
too  insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal,  are 
established  exceptions ;  on  the  same  principle  stands  the  power  of  accept- 
ing bills  of  exchange,  and  issuing  promissory  notes,  by  companies 
incorporated  for  the  purposes  of  trade,  with  the  rights  and  liabUities 
consequent  thereon."  This  received  the  sanction  of  the  Court  of 
Exchequer  in  The  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,  822.t 
And  none. of  the  later  decisions  in  any  degree  break  in  upon  the  doc- 
trine so  laid  down.  If  the  7  &  8  Vict.  c.  110,  and  the  company's  deed 
of  settlement,  had  not  interposed,  there  could  be  no  doubt  as  to  the 
liability  of  the  defendants :  indeed,  the  court  upon  the  former  occasion 
decided  that.(a)  Reliance  will  probably  be  placed  upon  the  44th  section 
of  the  statute,  which,  '^  for  the  purpose  of  regulating  contracts  entered 
into  on  behalf  of  any  joint-stock  company  completely  registered  under 
this  act  (except  contracts  fbr  the  purchase  of  any  article  the  payment  or 
consideration  for  which  doth  not  exceed  50L,  or  for  any  service  the  period 
of  which  doth  not  exceed  six  months,  and  the  consideration  for  which 
doth  not  exceed  50/.,  and  except  bills  of  exchange  and  promissory 
notes),"  enacts,  ^'that  every  such  contract  shall  be  in  writing,  and  signed 
by  two  at  least  of  the  directors  of  the  company  on  whose  behalf  the  same 
shall  be  entered  into,  and  shall  be  sealed  with  the  common  seal  thereof, 
or  signed  by  some  officer  of  the  company  on  its  behalf,  to  be  thereunto 
expressly  authorized  by  some  minute  or  resolution  of  the  board  of  direct- 
ors applying  to  the  particular  case ;  and  that,  in  the  absence  of  such 
requisites,  or  of  any  of  them,  any  such  contract  shall  be  void  and 
ineifectual  (except  as  against  the  company  on  whose  behalf  the  same  shall 
^QOOl  ^^^^  *been  made) ;  and  that  every  such  contract  for  the  purchase 
-^  of  any  article  the  consideration  of  which  doth  not  exceed  the  sum 
of  50Z.,  or  for  any  services  the  period  of  which  doth  not  exceed  dix 
months,  and  the  consideration  for  which  doth  not  exceed  50Z.,  entered 
into  on  behalf  of  any  joint-stock  company  completely  registered  under 
this  act,  may  be  entered  into  by  any  officer  authorized  by  a  general  by- 
law in  that  behalf;  and  that  every  such  contract,  whether  under  seal  or 
not,  shall,  immediately  after  the  same  shall  have  been  entered  into,  be 
reported  to  the  secretary  or  other  appointed  officer  of  the  company  on 
whose  behalf  the  same  shall  have  been  entered  into,  who  shall  enter  the 
same  in  proper  books,  to  be  kept  for  that  purpose ;  and  that,  if  any  such 
contract  be  not  so  reported  and  entered,  then  the  officer  by  whose  default 
such  contract  shall  not  be  so  reported  or  entered,  shall  be  liable  to  repay 
to  the  company  on  whose  behalf  such  contract  may  be  made,  the  amount 
of  the  consideration  agreed  to  be  paid  by  or  on  behalf  of  such  company 
in  respect  of  such  contract."  The  45th  section  relates  to  the  manner  in 
which  bills  and  notes  are  to  be  made  or  drawn,  accepted,  or  endorsed,  by 
the  company ;  and  the  46th  section  to  deeds  and  instruments  under  seal. 

(a)  8  C.  B.  666  (B.  C.  L.  K.  roL  65). 
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The  language  of  the  44th  section,  it  is  sabmitted,  is,  as  to  contracts  like 
the  present,  permissire,  giving  the  company  powers  which  before  they  did 
not  possess :  and,  even  as  to  contracts  exceeding  the  value  of  50Z.,  they 
may  be  binding  upon  the  company,  though  not  made  with  all  the  pre- 
scribed formalities.  [Maule,  J. — Tou  say,  that,  if  the  company  wish 
to  clothe  themselves  with  certain  rights  in  respect  of  such  contracts,  they 
must  observe  the  required  formalities ;  but  that,  if  they,  who  know  the 
proper  form,  neglect  to  adopt  it,  though  they  may  lose  certain  advantages, 
they  do  not  thereby  become  absolved  from  the  liability  to  perform  the  con- 
tracts 7J  Precisely  so.  The  4th  paragraph  of  section  25,  empowers  the 
company,  when  completely  registered,  ^Ho  enter  into  contracts  for  the 
^execution  of  the  works,  and  for  the  supply  of  the  stores,  or  for 
any  other  necessary  purpose  of  the  company :"  the  12th  enables 
them  « to  perform  all  other  acts  necessary  for  carrying  into  effect  the 
purposes  of  such  company,  and  in  all  respects  as  other  partnerships  are 
entitled  to  do;"  and  the  13th  <Uo  appoint,  from  time  to  time,  for  the 
conduct  and  superintendence  of  the  execution  of  the  affairs  of  the 
company,  a  number  of  directors,  not  less  than  three,  for  a  period  not 
greater  than  five  years,  with  or  without  eligibility  to  be  re-elected  at 
the  expiration  of  the  term,  as  may  be  prescribed  by  any  deed  of  settle- 
ment or  by-law."  And  the  27th  section,  which  regulates  the  powers 
and  duties  of  the  directors,  enables  them  to  conduct  and  manage  the 
affairs  of  the  company  according  to  the  provisions  and  subject  to  the 
restrictions  of  the  act,  and  of  the  deed  of  settlement,  and  of  any  by- 
law, and  for  that  purpose  to  enter  into  all  such  contracts  and  do  and 
execute  all  such  acts  and  deeds  as  the  circumstances  may  require ;  and 
also  to  appoint  and  remove  the  secretary,  clerks,  and  servants ;  and  to 
appoint  other  persons  for  special  services,  as  the  concerns  of  the  com- 
pany may  from  time  to  time  require, — "subject,  nevertheless,  to  the 
provisions  and  restrictions  of  this  act,  and  to  the  provisions  of  the  deed 
of  settlement  of  the  company,  or  other  special  authority,  but  not  so  as 
to  enable  the  shareholders  to  act  in  their  own  behalf  in  the  ordinary 
management  of  the  concerns  of  the  company,  otherwUe  than  by  meaiM 
of  directors"  Then,  there  is  nothing  in  the  deed  of  settlement, — ^which 
gives  the  directors  extensive  powers  and  large  discretion  as  to  the  mode 
of  conducting  the  business  of  the  company,  enabling  them  to  appoint  a 
chairman  and  deputy-chairman,  a  secretary,  and  a  manager  of  the  works 
to  carry  on  and  transact  the  manufacturing  concerns  of  the  company,  with 
power  for  the  board  of  directors  (by  s.  74)  to  delegate  to  such  manager 
such  and  so  many  of  the  powers  thereby  given  to  them  *as  will  r-i^qoo 
enable  him  to  carry  on  the  works  and  manufacturing  business  in  ^ 
an  efiScient  manner,  and  (by  s.  116)  to  act  in  such  manner  as  shall  appear 
to  them  best  calculated  to  promote  the  interests  of  the  company, — ^to 
exclude  the  mode  of  dealing  which  appears  to  have  prevailed  in  this 
case.    And,  the  goods  having  been  delivered  to  the  company,  and  used 
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by  them  in  their  business,  it  is  not  competent  to  them  noir  to  say  that 
the  persons  by  whom  the  orders  were  given  were  not  authorized  to  give 
such  orders :  The  Mayor,  &c.,  of  Stafford  v.  Till,  4  Bingh.  75  (E.  C.  L. 
R:  Tol.  18,  15),  12  J.  B.  Moore,  260  (E.  C.  L.  R.  vol.  22) ;  Tilson  v. 
The  Warwick  Gas-Light  Company,  4  B.  &  C.  962  (E.  C.  L.  R.  vol.  10), 
7  D.  &  R.  876  (E.  C.  L.  R.  vol.  16) ;  Hall  v.  The  Mayor,  &c.,  of  Swan- 
sea, 5  Q.  B.  526  (E.  C.  L.  R.  vol.  48),  1  D.  &  Meriv.  475;  Ridley  v. 
The  Plymouth,  &c..  Grinding  and  Baking  Company,  2  Exch.  711.t 
[Maxtle,  J. — If  it  be  a  condition-precedent  to  the  liability  of  the  com-  . 
pany,  that  they  should  in  contracting  have  complied  with  all  that  the 
statute  and  the  deed  of  settlement  require,  practically  there  would  be 
no  remedy  against  them  upon  contracts  made  without  a  strict  compli- 
ance with  all  those  requisites.]  That  surely  could  not  have  been  the 
intention  of  the  legislature. 

Hugh  Hill  (with  whom  was  ByleSj  Serjt.),  contrS,. — The  question 
here  is,  whether  the  facts  stated  in  the  special  case  furnish  evidence  of 
a  contract  binding  on  the  defendants.  Speaking  of  the  7  &  8  Vict.  c. 
110,  Pareb,  B.,  in  Ridley  t;.  The  Plymouth,  &c..  Grinding  and  Baking 
Company,  says :  <<  I  am  satisfied,  that,  under  this  act  of  parliament, 
these  quasi  corporations  are  bound  by  their  contracts,  though  not  under 
seal,  and  though  they  have  not  complied  with  the  requisites  of  the  44th 
section.  That  section  contains  a  clause,  « that,  in  the  absence  of  such 
*Q9^1  ^^^^^''J^^Sj  ^^  *^y  0^  them,  such  contract  shall  be  *void  and  inef- 
-'  fectual,  except  as  against  the  company  an  whose  behalf  the  same 
shall  have  been  made.*  If,  then,  this  contract  has  in  fact  been  made  by 
the  company,  they  cannot  object  that  it  was  not  under  seal ;  but  it  is 
competent  for  them  to  say  that  the  contract  was  not  made  by  their 
agents  having  authority  to  bind  them.  In  an  ordinary  partnership,  at 
*  common  law,  and  by  usage  of  trade,  one  partner  has  power  to  bind  his 
copartners  in  all  contracts  within  the  scope  of  the  partnership  dealing. 
But,  with  regard  to  these  joint-stock  companies,  which  are  for  some 
purposes  a  partnership  consisting  of  a  great  number  of  individuals,  the 
same  rule  does  not  apply ;  for  instance,  one  member  could  not  bind  the 
company  by  signing  a  bill  of  exchange,  or  entering  into  other  similar 
contracts.  The  question  then  is,  who  has  authority  to  bind  them? 
Now,  the  7  &  8  Vict.  c.  110,  s.  7,  provides  that  there  shall  be  no  com- 
plete registration  of  such  a  joint-stock  company,  until  a  copy  of  their 
deed  of  settlement  shall  have  been  delivered  to  the  registrar  of  joint- 
stock  companies.  It  is,  therefore,  competent  to  every  person  dealing 
with  such  a  company  to  ascertain  the  objects  of  the  company ;  for,  the 
deed  must  specify  them,  and  also  who  the  directors  are ;  and  any  per- 
son may  find  in  that  deed  the  duties  of  the  directors  and  their  powers 
as  between  them  and  the  company.  Therefore,  every  person  seeking 
to  bind  the  company  by  a  contract  with  the  directors,  must  give  some 
proof  of  their  authority."    Here,  according  to  the  provisions  of  the  act 
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of  parliament  and  of  the  deed  of  settlement,  the  company  had  no  power 
to  contract  otherwise  than  by  the  directors  acting  as  a  board.  The 
69th  and  70th  clauses  of  the  deed  evidently  show  that  the  power  of 
purchasing  or  contracting  for  goods  was  not  necessarily  incident  to  the 
office  of  manager.  Sach  a  power  might,  indeed,  have  been  delegated 
to  him  by  a  board  of  directors ;  but  the  case  expressly  finds  that  there 
was  no  such  delegation.  And,  as  to  the  orders  given  by  *the  rutqoA 
chairman,  depaty-chairman,  and  secretary,  there  can  be  no  doubt  ^ 
of  their  being  wholly  unauthorized.  In  Homersham  v.  The  Wolver- 
hampton Waterworks  Company,  6  Exch.  137,t  the  plaintiff,  an  engineer^ 
entered  into  a  contract  under  seal  with  the  Wolverhampton  Water- 
works Company  for  the  supply  of  machinery  and  the  execution  of  works 
for  the  purposes  of  the  company,  with  certain  provisions  as  to  extra 
work.  The  company  was  incorporated  subject  to  the  general  provisions 
of  the  8  &  9  Vict.  c.  16 ;  but  by  the  special  act(a)  three  directors  were 
made  a  quorum.  Much  extra  work  was  done  by  the  plaintiff,  with  the 
sanction  of  the  engineer  of  the  company,  but  not  according  to  the  pro- 
visions of  the  contract ;  and,  after  the  work  was  done,  and  a  claim 
made  by  him  for  payment  of  the  price  stipulated  in  the  contract,  toge- 
ther with  a  further  sum  for  the  extra  work,  a  sum  of  1000{.  was  paid 
to  him  on  the  general  account ;  but  no  proof  was  given  that  the  pay- 
ment was  made  by  the  order  of  three  directors.  In  an  action  brought 
for  the  extra  work,  it  was  held  that  there  was  no  evidence  to  go  to  the 
jury  of  any  contract  with  the  company.  Pollock,  C.  B.,  in  delivering 
the  opinion  of  the  court,  said :  <<  These  clauses  of  restriction,  and  indeed 
the  whole  common  law  distinction  by  which  a  corporation  can  only  be 
bound  by  a  contract  under  seal,  being  made  for  the  benefit  of  subscribers 
to  works  of  this  description,  that  their  interest  may  be  protected,  we 
are  of  opinion  that  they  can  only  contract,  either  under  a  seal  if  they, 
are  a  corporation,  or,  if  they  are  a  body  established  under  any  special 
act  of  parliament,  they  can  only  contract  according  to  the  terms  by 
which  the  contract  is  entered  into  by  the  clause  of  the  special  act,  or 
of  a  general  act  which  controls  them.  They  cannot  contract,  except 
under  the  authority  of  these  clauses."  [Cresswbll,  J. — ^Is  it  neces- 
sary that  the  contract  ^should  be  made  at  a  boardy  provided  all  r^eopr 
the  directors  assent  to  it  ?]  The  provisions  of  the  deed  which  ^ 
regulates  and  defines  the  powers  and  the  duties  of  the  directors,  would 
seem  to  require  that  all  acts  of  the  directors  should  be  the  acts  of  the 
board.  The  mere  circumstance  of  the  company  having  used  the  goods 
for  the  purposes  of  their  business,  would  not  of  itself  operate  as  a  recogni- 
tion of  the  contracts. 

Bovill  was  heard  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.     If  this  question  had  been  raised  on  a  special  verdict,  it 

(a)  S  A  9  Vict  e.  ozzxr. 
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might  perhaps  have  been  necessary  to  enter  into  a  discussion  which  now 
becomes  irrelevant.  The  consent  of  the  parties  to  take  the  opinion  of 
the  court  as  upon  a  special  case  has  materially  narrowed  the  discussion. 
The  plaintifis'  claim  is  in  respect  of  goods  contracted  for  by  four  differ- 
ent persons,  namely,  the  chairman  of  the  company,  the  deputy-chairman, 
the  manager,  and  the  secretary.  With  respect  to  the  goods  ordered  by 
the  manager,  I  apprehend  the  case  falls  within  the  rule  as  to  joint-stock 
companies,  in  its  strictest  sense.  Looking  at  the  69th  article  of  the 
deed  of  settlement  of  this  company,  there  can  be  no  doubt  that  the  direc- 
tors were  authorized  to  appoint  a  manager  of  their  works,  to  superintend 
and  transact,  under  the  control  of  the  board  of  directors,  the  manufac* 
turing  business  of  the  company.  It  was  conceded  by  Mr.  HUl  that 
that,  if  unqualified,  would  give  such  manager  authority  to  purchase 
materials  necessary  for  the  manufacture  in  which  the  company  was  en* 
gaged :  but  it  was  insisted  that  this  power  is  limited  and  controlled  by 
subsequent  provisions  of  the  deed.  In  this  I  do  not  concur :  nor  can  I 
agree  with  the  construction  put  by  Mr.  BQl  upon  the  74th  article,  which 
*Q981  P^^^^^^  ^^^^  ^^^  board  of  directors  may,  if  they  think  proper, 
^  ^delegate  to  the  manager  such  and  so  many  of  the  powers  thereby 
given  to  them,  as  will  enable  him  to  carry  on  the  said  works  and  manu- 
facturing business  in  an  efficient  manner.  It  is  quite  consistent  with 
a  special  delegation  of  authority  under  this  article,  that  the  manager 
should  at  the  same  time  possess  a  general  power  to  deal  in  the  manner 
in  which  he  has  assumed  to  deal  here. 

The  orders  given  by  the  chairman,  the  deputy-chairman,  and  the 
secretary,  give  rise  to  a  different  question.  Joint-stock  companies,  it  is 
now  admitted,  are  not  to  be  treated  as  ordinary  trading  partnerships : 
they  are  only  bound  by  contracts  made  by  the  dhrectors  within  the  scope 
of  their  authority.  The  public  have  no  right  to  complain.  They  know 
that  the  company  is  acting  under  the  sanction  and  direction  of  an  act 
of  parliament  and  of  a  deed  of  settlement ;  and  they  have  a  ready 
access  to  that  deed.  But,  beyond  that,  the  public  have  no  power,  no 
means  of  knowledge.  It  may  be  sufficient  if  the  public  are  satisfied 
that  the  directors  have  authority  under  the  deed  to  appoint  a  manager, 
and  they  see  a  man  acting  in  that  character.  But  upon  that  point  I 
wish  to  pronounce  no  opinion.  The  ground  upon  which  I  am  disposed 
to  hold  the  company  liable  in  respect  of  the  goods  supplied  on  the 
orders  of  the  chairman,  the  deputy-chairman,  and  the  secretary,  is,  that 
these  orders  were  subsequently  adopted  by  the  directors,  ^e  gooda 
were  delivered  upon  the  premises,  to  persons  acting  in  the  management 
of  the  business  of  the  company,  and,  it  must  be  assumed,  with  the 
knowledge  of  the  directors,  and  were  used  in  the  manufacture  for  which 
the  company  was  established.  That  would  be  equivalent  to  a  fresh 
order  by  the  directors,  and  would  entitle  the  plaintiffs  to  recover.  There 
is  no  pretence  for  saying  that  it  was  necessary  the  orders  should  be 
given  by  <<  a  board.' 
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I  therefore  think  the  plaintiffs  are  entitled  to  recoyer  in  respect  of 
all  the  goods, — in  respect  of  those  ordered  *hj  the  manager,  ^4^007 
beoaose  he  was  a  person  duly  authorized  bj  the  directors  under  '- 
the  provisions  of  the  deed  of  settlement  to  order  goods, — ^and  in  respect 
also  of  those  ordered  by, the  other  parties,  because,  though  the  original 
orders  were  unauthorized,  the  contracts  were  afterwards  sanctioned  and 
adopted  by  the  directors. 

Maulb,  J. — ^I  also  am  of  opinion  that  the  plaintiflb  are  entitled  to  a 
verdict  for  the  full  sum  claimed.  The  defendants  are  a  company  acting 
under  the  act  for  the  registration,  incorporation,  and  regulation  of  joint- 
stock  companies,  and  under  a  deed  of  settlement.  These  enable  them 
to  carry  on  the  business  of  the  company  in  a  particular  way,  viz.,  by 
direetors.  It  is  consistent  with  law  that  the  company  should  have  all 
the  liabilities  that  are  fitly  incident  to  those  who  carry  on  trade.  Here, 
the  directors  are  by  the  act  of  parliament  and  the  deed  of  settlement 
empowered  to  appoint  as  many  managers  as  they  should  think  fit,  to 
superintend  and  transact  their  manufacturing  business.  To  some  extent, 
no  doubt,  these  joint-stock  companies  differ  from  ordinary  partnerships. 
The  statute  7  &  8  Vict.  c.  110,  requires  the  deed  of  settlement  to  be 
registered,  and  that  defines  the  purposes  for  which  the  company  is 
incorporated,  and  the  powers  of  the  directors;  and  all  persons  who 
contract  with  the  directors  must  be  taken  to  be  cognisant  of  the  extent 
of  the  authority  conferred  upon  them.  But  it  by  no  means  follows 
that  they  are  to  be  taken  to  be  cognisant  of  all  the  proceedings  of 
the  board  of  directors.  Any  person  looking  at  this  deed  would  see 
that  the  directors  of  this  company  were  authorized  to  carry  on  the 
business  of  manufacturing  glass;  and  that  it  was  competent  to  a 
board  of  directors  to  appoint  a  manager  for  that  purpose.  There  was 
nothing  in  this  case  to  show  that  the  plaintiffs  had  any  means  of 
discovering  that  the  persons  who  received  their  goods  were  not  duly 
authorized  on  behalf  of  the  '^'company  to  receive  them.  On  the  r^cooo 
contrary,  the  act  of  parliament  and  the  deed  of  settlement  enable  '- 
the  company  to  carry  on  their  business  through  the  agency  of  persons 
to  be  appointed  by  them.  Whether  or  not  the  persons  so  appointed 
were  regularly  appointed,  the  plaintiffs,  or  any  other  persons  dealing 
with  them,  could  have  no  means  of  knowing :  they  have  no  power  to 
inspect  the  minute-book.  Here  are  persons  found  transacting  business 
and  receiving  goods  upon  the  company's  premises,  and  using  them  for 
the  purposes  of  the  company ;  and  all  this  with  the  knowledge  of  the 
company.  I  do  not  know  that  there  is  any  material  difference  between 
the  ground  I  take  and  that  taken  by  the  lord  chief  justice.  What  he 
calls  the  knowledge  of  the  directors,  I  call  the  knowledge  of  the  com- 
pany. This  is  the  simple  case  of  an  individual,  or  a  body  corporate, 
carrying  on  business  in  the  ordinary  way,  by  the  agency  of  persons 
apparently  authorized  by  him  or  them,  and  acting  with  his  or  their 
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knowledge.  The  cftse  differs  in  no  respect  from  the  ordinary  one  of 
dealings  at  a  shop  or  counting-honse :  the  customer  is  not  called  npon  • 
to  prove  the  character  or  the  authority  of  the  shopman  or  clerk  with 
whom  he  deals ;  if  he  is  acting  without  or  contrary  to  the  authority 
conferred  upon  him  by  his  employers,  it  is  their  own  fault.  It  seems 
to  me,  therefore,  that  these  defendants  are  bound  by  the  acts  of  the 
persons  who  have  taken  upon  themselves,  with  their  knowlege,  to  act 
for  them  in  ordering  the  goods  in  question,  and  receiving  them,  and 
using  them  in  their  business.  If  this  had  been  simjAy  the  case  of  a 
contract  made  with  persons  who  were  incompetent  to  contract,  that 
would  have  approximated  it  more  to  the  case  of  Homersham  v.  The 
Wolverhampton  Waterworks  Company,  6  Exch.  287.t  It  differs,  how- 
ever, most  materially  and  essentially  from  that.  Every  presumption 
here  is  to  be  made  in  favour  of  the  plaintiffs,  that  the  goods  were 
ordered,  '*'as  well  as  received  and  enjoyed,  by  the  company. 
The  plaintiffs  could  only  know  that  the  directors  had  power 
to  appoint  persons  to  perform  the  duties  they  appeared  to  be  doing ; 
and  they  had  a  right  to  assume  that  they  were  duly  and  properly 
appointed. 

Cresswbll,  J. — ^I  also  am  of  opinion  that  the  plaintifis  are  entitled 
to  recover.  With  respect  to  the  first  parcel  of  goods,  it  appears  that 
they  were  brdered  by  the  manager,  and  were  sent  to  the  premises 
occupied  by  the  defendants,  and  used  in  the  business  there  carried  on 
by  them.  The  person  described  in  the  case  as  the  manager,  must  be 
assumed  to  have  been  an  officer  properly  constituted,  under  the  69th 
article  of  the  deed  of  settlement,  to  superintend  and  transact  the  manu- 
facturing business  of  the  company, — ^incident  to  which,  of  course,  would 
be  the  power  to  order  goods  necessary  for  that  purpose.  The  remaining 
orders  were  given  by  the  chairman,  the  deputy*chairman,  and  the 
secretary.  Now,  I  do  not  say  it  was  strictly  competent  to  either  of 
these  persons  to  give  such  orders ;  but  it  appears  that  the  goods  were 
delivered  at  the  premises  of  the  campany,  with  invoices  stating  them 
to  have  been  sold  to  the  company ;  and  the  deed  contains  a  provision 
(s.  117)  as  to  the  custody  and  care  of  books  and  papers  at  the  com- 
pany's offices :  we  cannot  fail,  therefore,  to  assume  that  the  directors 
knew  of  the  transactions.  That  being  so,  and  they  having  allowed  the 
goods  to  be  used  for  the  purpose  of  their  business,  the  defendants  are 
clearly  liable.  This  is  equivalent  to  the  act  of  all  the  directors,  and 
therefore  gets  rid  of  the  objection  that  it  was  not  done  by  a  «  board  of 
directors." 

Williams,  J. — I  am  of  the  same  opinion.     The  case  finds  that  the 

goods  in  question  were  all  delivered  upon  the  premises  of  the  company, 

and  received  there  by  persons  having  the  charge  and  management  of 

*9301  ^^^^^  business,  *and,  with  the  knowledge  of  the  directors,  used 

^  in  the  manufacture  in  which  they  were  engaged.    I  think  the 
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eyidence  puts  the  case  upon  the  same  footing  as  if  the  goods  had  been 
ordered  by  all  the  directors ;  and  I  think  there  can  be  no  doubt  that 
the  company  would  be  liable  for  an  order  so  given.  The  cases  in  the 
Exchequer  are  clearly  distinguishable. 

Judgment  for  the  plaintiff,  for  1777.  8$.  6d. 


MACDONNELL  v.  EVANS.    Jan.  23. 

A  witness  cannot,  upon  oross-ezamination,  even  for  the  purpose  of  discrediting  him,  be  asked  af 
to  the  eontenta  of  a  written  paper  which  is  neither  produced  nor  its  absence  accounted  for. 

Therefore,  where  a  wit&esa  was  asked,  upon  oross-examioation, — a  letter  in  his  own  handwriting 
being  shown  to  him, — "  Did  yon  not  write  that  letter  in  answer  to  a  letter  charging  yon  with 
forgery?" — Held,  that  the  question  was  inadmissible  for  any  purpose,  inasmuch  as  it  was  an 
attempt  to  get  at  the  contents  of  a  written  doenment  which  for  anything  that  appeared  might 
hare  been  prodnoed. 

This  was  an  action  of  assumpsit  upon  a  bill  of  exchange,  by  endorsee 
against  acceptor* 

The  cause  was  tried  before  Jbrvis,  0.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  A  witness  called  on  the  part  of  the  plaintiff, 
being  asked  on  cross-examination  by  the  defendant's  counsel,  who  pro- 
duced a  letter  purporting  to  be  written  by  the  witness, — <<  Did  you  not 
write  that  letter  in  answer  to  a  letter  charging  yon  with  forgery  ?" — 
the  counsel  for  the  plaintiff  objected,  that,  inasmuch  as  this  was  an 
attempt  to  get  in  evidence  the  contents  of  a  written  paper  without 
producing  the  paper  itself,  the  question  was  not  admissible. 

The  Lord  Chief  Justice,  holding  the  objection  to  be  a  good  one, 
refused  to  allow  the  question  to  be  put:  and  the  plaintiff  had  a  verdict. 

BramwtUy  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  was  improperly  rejected. 

*BffleSf  Serjt.,  and  OleaAy^  now  showed  cause. — ^The  question  r^eoq-i 
was  properly  disallowed.  It  was  seeking  by  indirect  means  to  '- 
get  in  the  contents  of  a  written  document,  without  producing  it  or 
accounting  for  its  non-production:  and  the  law  is  the  same  whether  the 
matter  arises  on  examination  in  chief  or  on  cross-examination.  In 
Taylor  on  Evidence,  vol.  I.  p.  292,  the  rule  is  thus  stated: — «Oral 
evidence  cannot  be  substituted  for  any  writingn  the  existence  or  contents 
of  which  are  disputed^  and  which  is  material^  either  to  the  issue  between 
the  parties,  or  to  the  credit  of  the  witnesses^  and  is  not  merely  the  memo- 
randum of  some  other  fact.  Thus,  a  witness  cannot  be  asked  whether 
certain  resolutions  were  published  in  the  newspaper8,(a)  neither  can  hjs 
be  questioned  as  to  the  contents  of  his  account-books  ;(i)  but,  in  both 
these  cases,  the  papers  and  the  books,  as  being  the  best  evidence,  must 
be  produced.     So,  doubts  have  been  entertained  as  to  whether  the  con- 

(a)  The  Qoeen  e.  O'Connell,  Armstr.  A  Trey.  163.  (h)  Id.  198. 
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tents  of  hand-bills  written  by  dictation  at  a  meeting  of  conspirators, 
could  be  proved  by  oral  te8timony.(a)  So,  the  fact  of  rating  cannot  be 
legally  proved  without  the  production  of  the  rate-book8.(ft)  So  also,  a 
witness,  on  cross-examination,  cannot  be  asked  whether  he  has  made  cer- 
tain statements  in  writing ;  but  the  proper  course  is,  to  put  the  document 
into  his  hands,  and  ask  him  whether  he  wrote  it."  In  The  Queen's  case,  2 
Brod.  &  B.  286  (E.  C.  L.  R.  vol.  6),  the  following  questions  were  proposed 
by  the  House  of  Lords  to  the  common  law  judges, — <<  First,  whether,  in 
the  courts  below,  a  party,  on  cross-examination,  would  be  allowed  to 
represent,  in  the  statement  of  a  question,  the  contents  of  a  letter,  and 
to  ask  the  witness  whether  the  witness  wrote  a  letter  to  any  person  with 
^qoo-i  *snch  contents,  or  contents  to  the  like  effect,  without  having  first 
^  shown  to  the  witness  the  letter,  and  having  asked  that  witness 
whether  the  witness  wrote  that  letter,  and  his  admitting  that  he  wrote 
such  letter  ?  Secondly,  whether,  when  a  letter  is  produced  in  the  courts 
below,  the  court  would  allow  a  witness  to  be  asked,  upon  showing  the 
witness  only  a  part  of,  or  one  or  more  lines  of  such  letter,  and  not  the 
whole  of  it,  whether  he  wrote  such  part,  or  such  one  or  more  lines ;  and, 
in  case  the  witness  shall  not  admit  that  he  did  or  did  not  write  the  same, 
the  witness  can  be  examined  to  the  contents  of  such  letter?"  To  the 
first  (and  incidentally  to  a  part  of  the  second)  of  these  questions,  the 
learned  judges,  per  Abbott,  C.  J.,  returned  the  following  answer : — 
<<  The  judges  are  of  opinion  that  that  question  must  be  answered  by 
them  in  the  negative ;  and  the  reason  and  foundation  of  our  opinion  is 
shortly  this.  The  contents  of  every  written  paper  are,  according  to 
the  ordinary  and  well-established  rules  of  evidence,  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence ;  the  proper 
course,  therefore,  is,  to  ask  the  witness  whether  or  not  that  letter  is  of 
the  handwriting  of  the  witness  ?  If  the  witness  admits  that  it  is  of  his 
or  her  handwriting,  the  cross-examining  counsel  may,  at  his  proper 
season,  read  that  letter  as  evidence,  and,  when  that  letter  is  produced, 
then  the  whole  of  the  letter  is  made  evidence.  One  of  the  reasons  for 
the  rule  requiring  the  production  of  written  instruments,  is,  in  order 
that  the  court  may  be  possessed  of  the  whole.  If  the  course  which 
is  here  proposed  should  be  followed,  the  cross-examining  counsel  may 
put  the  court  in  possession  only  of  a  part  of  the  contents  of  the 
written  paper;  and  thus  the  court  may  never  be  in  possession  of 
the  whole,  though  it  may  happen  that  the  whole,  if  produced,  may 
have  an  effect  very  different  from  that  which  might  be  produced  by  a 
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statement  of  a  part."     Here,  the  question  arises  upon  a  ^letter 


to  the  witness :  but  the  same  objection  applies.  [Maulb,  J. — 
If  you  want   the  jury  to  know  that  there  was  a  letter  containing 

(a)  The  King  ©.  Thistlewood,  33  Howell's  SL  Tr.  756—759. 

(6)  Bex  V.  Coppull,  2  East,  25 ;  recognised  by  Patteson,  J.,  in  The  Queen  v.  Staple  Fits* 
paine,  2  Q.  B.  404  (E.  C.  L.  B.  vol.  42),  1  Gale  &  D.  605. 
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a  charge  of  forgery,  the  proper  way  to  do  so,  is,  by  producing  the 
letter  itself.]  The  rule  is  not  confined  to  the  case  of  an  inquiry  as 
to  the  contents  of  a  document  material  to  the  matters  in  issue  in  the 
cause,  as  is  suggested  on  the  other  side :  it  is  equally  applicable  in  cases 
where  it  is  sought  to  discredit  the  witness.  In  Phillips  on  Eridence, 
9th  edit.  vol.  L  p.  422,  the  rule  is  thus  clearly  laid  down : — «  Oral  evi- 
dence cannot  be  substituted  for  any  instrument  in  writing  (which  is  not 
merely  the  memorandum  of  some  other  fact),  the  existence  of  which 
instrument  is  disputed,  and  its  production  material  to  the  issue  between 
parties,  or  to  the  credit  of  the  witneeeee.  One  advantage  derived  from 
the  application  of  this  rule,  is,  that  the  court  acquires  a  knowledge  of 
the  whole  contents  of  the  instrument,  which  may  have  an  effect  very 
different  from  a  statement  of  a  part.  <I  have  always,'  says  Lord  Ten- 
TBRDEN,  in  Vincent  v.  Cole,  M.  k  M.  258  (E.  G.  L.  R.  vol.  22),  <  acted 
most  strictly  on  the  rule  that  what  is  in  writing  shall  only  be  proved 
by  the  writing  itself;  my  experience  has  taught  me  the  extreme  danger 
of  relying  on  the  recollection  of  witnesses,  however  honest,  as  to  the 
contents  of  written  instruments ;  they  may  be  so  easily  mistaken,  that 
I  think  the  purposes  of  justice  require  the  strict  enforcement  of  the 
rule.'  It  was  decided  in  The  Queen's  case,  that  it  is  not  allowable,  on 
cross-examination,  in  the  statement  of  a  question  to  a  witness,  to  repre- 
sent the  contents  of  a  letter,  and  to  ask  the  witness  whether  he  wrote 
a  letter  to  any  person  with  such  contents,  or  to  the  like  effect;  because 
the  counsel  might  thus  put  the  court  in  possession  of  a  part  only  of  the 
contents  of  a  written  paper.  And,  even  if  the  witness  acknowledges  the 
letter  to  be  in  his  handwriting,  he  cannot  be  questioned  as  to  its  contents, 
but  the  whole  letter  must  be  read  in  evidence." 

*BramwM  and  Maenamara^  in  support  of  the  rule. — ^With 
regard  to  evidence  that  is  material  to  the  issue,  or  evidence  to 
contradict  a  witness,  the  rule  may  very  well  be,  that,  if  it  is  sought  to 
do  this  through  the  medium  of  a  written  document,  the  document  itself 
must  be  produced.  But,  there  is  a  third  class  of  evidence,  viz.  where 
it  is  sought,  not  to  contradict,  but  merely  to  discredit  the  witness : 
and  it  was  with  this  view  that  the  question  here  objected  to  was  pro- 
posed to  the  witness.  [Maule,  J. — Could  you  ask  a  witness, — «  Have 
you  not  sent  a  letter  to  A.  B.  threatening  to  charge  him  with  the  com- 
mission of  a  crime,  with  a  view  to  extort  money  from  him  ?"]  Such  a 
question,  it  is  submitted,  would  be  perfectly  legitimate.  It  was  sought 
here  to  show  that  the  witness  was  disgraced  by  something  in  writing. 
A  letter  was  put  into  his  hand,  and  he  was  asked  if  he  did  not  write 
that  letter  in  answer  to  a  letter  charging  him  with  forgery.  The  let- 
ters could  not  be  produced  after  the  witness  had  left  the  box.  [Maulb, 
J. — Suppose  the  witness  had  said, — <<  I  did  write  this  letter  in  answer 
to  another,  which  is  in  court," — ^good  sense  obviously  requires  that  the 
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latter  should  be  produced,  if  it  is  wished  to  get  at  its  contents.]  Eyen 
primary  evidence  of  the  contents  of  the  letter  could  not  have  been 
given  for  the  purpose  of  contradicting  the  witness;  it  was  not  relevant 
to  the  issue.  The  Queen's  case  does  not  necessarily  govern  this. 
The  difference  between  a  question  addressed  to  the  establishing  a  fact 
in  issue  in  the  cause,  and  one  going  to  the  credit  of  the  witness,  was 
not  pointed  out  in  argument  before  the  judges  there :  the  facts  of  the 
case  did  not  raise  it.  Besides,  the  House  of  Lords  was  not  then  sitting 
judicially,  but  with  a  view  to  legislation.  [Gkesswell,  J. — The  judges 
were  required  to  state  what  they  would  do  upon  such  a  question  coming 
before  them  judicially;  not  merely  to  state  their  opinion  as  to  a  matter 
of  legislation.]  At  all  events,  it  is  an  opinion  which  has  not  all  the 
♦Q^'^l  ^binding  force  of  a  decision  of  the  court  of  ultimate  appeal.   The 

•^  grounds  of  the  opinion  were,  that  the  best  evidence  ought  to  be 
produced,  and  that  the  court  should  be  put  in  possession  of  the  whole 
document.  That  rule  is  perfectly  correct,  where  the  object  is  to  esta- 
blish a  fact  material  to  the  merits,  by  means  of  the  document.  But  it 
is  a  very  different;  thing  where  the  fact  is  wanted  merely  for  the  pur- 
pose of  discrediting  a  witness,  or  to  test  the  accuracy  of  his  memory. 
The  reason  for  the  distinction  is  obvious :  a  party  may  fairly  be  sup- 
posed to  come  prepared  to  answer  the  facts  that  are  in  issue,  but  not 
to  meet  a  witness  or  a  document  which  is  put  upon  him  suddenly.  A 
witness  may  be  asked  on  cross-examination  whether  he  has  not  been 
convicted.  [Crbsswell,  J. — If  objected  to,  it  is  always  disallowed.] 
In  Russell  on  Crimes,  vol.  IL,  p.  927,  it  is  said, — « As  to  questions 
which  are  asked,  upon  cross-examination,  for  the  purpose  of  throwing 
discredit  on  a  witness,  and  which  tend  merely  to  disgrace  and  degrade 
him,  without  subjecting  him  to  a  penalty  or  criminal  charge,  the  autho- 
rities are  conflicting  on  the  point  whether  he  is  compellable  to  answer 
them."  Again,  p.  931,  it  is  said :  <<  The  rule  which  requires  the  best 
evidence  to  be  produced  of  which  the  nature  of  the  thing  is  capable,  is, 
it  should  seem,  in  some  degree  relaxed  in  regard  to  ero88-ezaminatian 
for  the  purpose  of  discrediting  a  witness  ;  for^  the  rule  is  to  be  under- 
stood as  applicable  only  to  the  proof  of  the  issue^  or  some  fact  material  to 
the  issue.  Thus,  it  is  usual  in  practice  to  ask,  in  cross-examination,  an 
accomplice  or  other  witness  who  appears  against  a  person  on  a  criminal 
prosecution,  whether  he  has  not  been  tried  for  some  offence ;  although 
the  fact  of  his  having  been  tried  for  such  an  offence  is  partly  matter  of 
record,  and,  therefore,  according  to  the  general  rule,  not  to  be  proved 
*Q^fil  ^'^-^^^^  *^®  record,  which  is  the  *highest  species  of  proof."    For 

^  this  the  learned  author  cites  the  7th  edit,  ojf  PhilUpps  on  Evi- 
dence, vol.  L,  p.  801.  [Jervis,  C.  J. — That  passage  does  not  appear 
in  the  9th  edition.]  In  Taylor  on  Evidence,  vol.  IL,  p.  965,  it  is  said, 
that,  «  with  the  view  of  discrediting  the  testimony  of  a  witness,  he  may 
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be  always  askedy  on  cross-examination,(a)  though  he  is  not  always  com- 
pelled to  answer,  questions  with  regard  to  alleged  crimes^  or  other  im- 
proper conduct,  on  his  part ;  and  here,  if  the  fact  inquired  into  be  rele- 
vant to  the  issue,  it  may  be  proved  by  other  evidence,  although  denied 
by  the  witness ;  but,  if  it  be  irrelevant,  the  answer  of  the  witness  will 
be  oonclusive.(&)  The  same  rule  prevails  with  respect  to  all  other  ques- 
tions put  to  a  witness- for  the  purpose  of  directly  testing  his  credit;  that 
is,  if  the  questions  relate  to  relevant  facts,  the  answers  may  be  contra- 
dicted by  independent  evidence;  if  to  irrelevant,  they  cannot."  [Maule, 
J. — This  is  quite  a  different  matter :  the  question  is,  how  far  you  can 
get  at  the  contents  of  a  written  dox^ument  without  producing  it.  Jbrvis, 
G.  J. — The  question  is  discussed  in  Starkie  on  Evidence,  Sd  edit.  vol. 
L,  pp.  192,  et  seq.j  and  the  result  seems  to  be  that  I  was  right  in  refusing 
to  allow  the  question.]  Mr.  Taylor  assumes  that  the  case  of  Slatterie 
V.  Pooley,  6  M.  &  W.  664,t  has  made  some  difference:  he  says,(c) 
"  With  respect  to  questions  which  directly  degrade  the  witness,  no  objec- 
tion can  be  taken  to  them,  on  the  ground  that  they  involve  the  fact  of  a 
previous  conviction,  which  ought  to  be  proved  by  the  production  of  the 
^record;  because,  as  the  parol  admissions  of  parties  are  now 


receivable  in  evidence,  although  they  relate  to  the  contents  of 
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deeds  or  records,((2)  the  same  rule  would  seem  to  render  the  answers  of 
a  witness  admissible  in  the  case  just  put.'*  [Grksswbll,  J. — There  is 
this  striking  difference  between  the  two  cases :  a  party  is  allowed  to 
affect  his  own  rights  by  parol  admissions ;  but  here,  the  admission  would 
affect  the  parties  in  the  cause.  Taylor  and  Phillipps  both  agree  that 
tbe  conviction  must  be  properly  proved.]  In  examining  a  witness  on 
the  voire  dire^  he  may,  for  the  purpose  of  showing  him  interested,  be 
examined  as  to  the  contents  of  a  written  document,  though  it  is  not  in 
evidence.  Upon  what  principle,  then,  can  such  evidence  be  excluded, 
where  it  is  sought  merely  to  discredit  the  witness  ?  [Cbesswbll,  J. — 
Where  a  witness  is  examined  as  to  his  interest,  upon  the  voire  dire^  you 
may  examine  another  witness  upon  that  matter ;  but,  could  you  examine 
that  witness  as  to  the  contents  of  a  written  instrument?]  The  rule  as 
to  examinations  on  the  voire  dire^  is  thus  stated  in  Russell  :{e)  <<  An 
examination  on  the  voire  dire  is  allowed  to  be  conducted  without  strict 
regard  to  the  general  rule  of  evidence,  which  requires  the  best  possible 
proof  of  a  fact,  and  admits  no  other.  Thus,  a  man  may  be  examined 
as  to  the  contents  of  a  written  document,  without  a  notice  to  produce ; 

(a)  HarriB  v,  Tippett,  2  Campb.  638,  Rex  v.  YewiOi  2  Campb.  639,  Rex  v.  Bdwurdf,  4  T.  R. 
440,  Rex  V.  Barnard  and  Rex  «.  James,  cited  1  C.  A  P.  86,  n.,  87,  n..  Rex  v.  Watson,  2  Stark.  N. 
P.  0. 140  (E.  C.  L.  R.  Tol.  3),  33  How.  Bt  Tr.  292. 

(6)  Rex  9.  Watson,  2  Stork.  K.  p.  C.  149,  82  How.  St  Tr.  486—405,  Rex  «.  Rndge,  Peake'fl 
Add.  Cas.  232. 

(c)  VoL  n.  p.  975. 

(d)  Citing  SUtterie  v.  Pooley,  6  H.  ik  W.  664»t  »d  Barle  «.  neken,  6  a  ik  P.  642  (B.  C.  h, 
B.  ToL  24). 

(e)  VoL  n.  p.  987. 
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for,  the  party  objecting  could  not  know  preyiouslj  that  the  witness 
would  be  called,  and  consequently  might  not  be  prepared  with  the  best 
eyidence  to  establish  his  objection."  [Maulb,  J. — ^In  many  cases  wit- 
nesses are  called  whom  the  opposite  party  has  no  reason  to  expect  to 
see :  the  reason,  therefore,  given  in  that  book  is  not  a  good  one.  An 
examination  on  the  voire  dire  is  for  the  purpose  of  establishing  something 
*Q^ftl  *^^  which  the  court  is  to  be  the  judge,  and  not  the  jury.     It  may 

•'  well  be,  therefore,  that  the  rule  there  is  not  so  exclusive  as  in 
the  case  of  an  examination  going  to  a  jury.  Here,  the  jury  were  to  be 
convinced  that  the  contents  of  a  certain  letter  were  so  and  so.]  It  was 
not  proposed  to  prove  the  contents  of  the  letter :  all  the  defendant's 
counsel  wanted,  was,  the  witness's  denial  or  admission.  In  Ridley  v. 
Gyde,  1  M.  &  Rob.  197,  it  was  held,  that  a  witness,  on  cross-examina- 
aion,  may  admit  not  having  mentioned  a  fact  on  a  former  examination, 
though  that  examination  is  in  writing,  and  not  produced.  [Maule,  J. 
— The  object  there  was,  to  show  that  the  witness  did  not  mention  the 
fact,  not  to  show  the  contents  of  the  examination.  Suppose  a  man  is 
asked  whether  he  made  an  entry  in  his  day-book,  and  he  says  no ;  it 
cannot  be  necessary  to  produce  the  book.  In  criminal  cases,  where  a 
witness  is  asked  as  to  something  lie  has  said  before  the  magistrate, 
the  depositions  are  always  put  in.]  The  rule  as  to  depositions  was 
laid  down  at  a  meeting  of  the  judges  after  the  passing  of  the  6  &  7 
W.  4,  c.  114,  the  act  for  allowing  prisoners  charged  with  felony  to 
make  full  defence  by  counsel.(a)  [Maule,  J. — The  judges  there  were 
merely  stating  what  the  law  was,  not  laying  down  any  new  rule  of  evi- 
dence.] The  mere  fact  of  what  a  party  has  said,  being  taken  down  in 
writing,  does  not  make  what  he  said  inadmissible :  therefore,  the  rule 
thus  introduced  by  the  judges  was  a  new  rule  altogether.  Mr.  Starkie,($) 
who  discusses  this  subject  with  great  ability,  treats  it  as  an  open  ques- 
tion, and  wholly  unaffected  by  the  opinion  of  the  judges  in  The  Queen's 
case.  And  in  2  Taylor  on  Evidence,  959,  it  is  said, — <<  This  rule,(e) 
excluding  as  it  does,  one  of  the  best  tests  by  which  the  memory  and 
*Q^91  *^^^®g^*y  ^^  *  witness  can  be  tried,  has  been  much  censured ; 

^  and  Lord  Brougham  has  not  hesitated  to  state  that  it  cannot 
<  be  defended  upon  any  principle,  or  regarded  as  otherwise  than  founded 
on  a  gross  fallacy.'  His  lordship,  on  another  occasion,  observed  with 
much  force, — <  If  I  wish  to  put  a  witness's  memory  to  the  test,  I  am 
not  allowed  to  examine  him  as  to  the  contents  of  a  letter  or  other  paper 
which  he  has  written.  I  must  put  the  document  into  his  hands,  before 
I  ask  him  any  questions  upon  it ;  though,  by  so  doing,  he  at  once 
becomes  acquainted  with  its  contents,  and  so  defeats  the  object  of  my 
inquiry.     That  question  was  raised  and  decided  in  The  Queen's  casOi 

(a)  See  7  0.  A  P.  676  (B.  C.  Ii.  R.  toI.  32) 
(&)  1  Stork.  EWd.  20^-207. 
e)  The  rale  mppoied  to  be  estabUihed  bj  The  Qncen'i  cue. 
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after  solemn  argument,  and,  I  humbly  venture  to  think,  upon  a  wrong 
ground,  namely,  that  the  writing  is  the  best  evidence,  and  ought  to  be 
produced,  though  it  is  plain  that  the  object  here  is  by  no  means  to 
prove  its  contents.  Neither  am  I,  in  like  manner,  allowed  to  apply  the 
test  to  his  veracity :  and  yet,  how  can  a  better  means  be  found  of  sifting 
a  person's  credit,  supposing  his  memory  to  be  good,  than  examining  him 
to  the  contents  of  a  letter  written  by  him,  and  which  he  believes  to  be 
lost  ?•  "  In  Ewer  v.  Ambrose,  8  B.  &  C.  746,  749  (E.  C.  L.  R.  vol.  10), 
6  D.  &  B.  629  (E.  C.  L.  R.  vol.  16),  Baylby,  J.,  says :  "  I  doubt  whe- 
ther  the  defendant  was  at  liberty  to  put  in  the  answer  in  Chancery  of 
the  witness,  in  order  to  discredit  him.  It  was  competent  to  the  plain- 
tiff, in  cross-examination,  to  have  aaked  the  witness  if  he  had  sworn,  in 
his  answer  in  Chancery,  contrary  to  the  fact  he  was  then  deposing  to ; 
and,  if  he  had  said  that  he  had  not,  then  the  plaintiff,  in  order  to  dis- 
credit him,  might  have  given  the  answer  in  evidence ;  but  he  could  not 
do  so  without  putting  the  preliminary  question  to  him."  [Cress well, 
J. — That  is  inconsistent  with  the  ruling  in  The  *Queen's  case.]  r^^qif^ 
The  Queen's  case  is  altogether  inapplicable  here :  we  could  not  ^ 
have  produced  the  letter  as  part  of  our  case ;  all  we  could  do,  would  be, 
to  put  it  into  the  hands  of  the  witness  before  asking  the  question :  and 
as  we  could  not  put  it  in  as  part  of  our  case,  why  are  we  to  put  it  in 
through  the  medium  of  the  witness  ?  (a) 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  unnecessary,  as  it  seems  to  me,  for  the  court  to  lay  down  any 
general  rule  upon  this  subject ;  it  is  enough  to  dispose  of  the  question 
which  was  raised  at  the  trial.  If  even  it  had  been  necessary  for  us  to 
declare  "^the  general  principle,  we  should  not  have  permitted  our-  r-i^qj-, 
selves  to  be  influenced  by  the  suggestion  of  hardship,  to  bend  the  ^ 
rule  to  meet  the  supposed  justice  of  the  particular  case.  The  question 
put  and  objected  to  at  the  trial,  was  this, — "Did  you  not  write  that 

(a)  The  following  pertinent  remarks  on  this  tnbjeet  are  made  in  Beetle  Principles  of  Evidence, 
p.  849 : — "  The  role  that  an  adrooate  who  has  a  doonment  in  his  possession  shell  not  represent 
its  contents  to  a  witness,  jnay  possibly  be  defended  on  the  ground,  that,  whoever  uses  a  doonment 
in  a  court  of  justice,  has  no  right  to  suppress  any  part  of  it,  or  prevent  its  speaking  for  itself; 
although  the  fitness  of  extending  eren  this  principle  to  eridenoe  extra  eauaam  is  not  beyond  dis- 
pute. But  whether  a  witness  may  be  asked,  with  a  view  totett  hie  memory  or  credit,  if  he  has 
ever  made  a  representation,  not  specifying  whether  verbal  or  written,  or  has  written  a  letter,  not 
saying  to  whom,  when,  or  under  what  oiroumstances,  in  which  representation  or  letter  he  has 
made  statements  inconsistent  with  the  evidence  given  by  him  in  eaued,  is  a  much  larger  question. 
Some  authorities  consider  that  the  above  answers  of  the  Judges  (in  The  Queen's  case,  2  B.  A  B. 
286  (E.  C.  L.  R.  vol.  6), )  have  not  resolved  it  in  the  negative,  and  that  they  are  all  based  on  the 
assumption  that  the  letter  is  in  the  possession  of  the  cross-examining  oounseL  In  practice,  how- 
ever, a  different  oonstniotion  is  put  on  them ;  and  we  should  at  onee  dismiss  the  subject,  had  not 
that  practice  been  oondemned  by  the  text- writers  on  the  law  of  evidence,  and  the  above  answers 
of  the  judges  made  matter  of  much  animadversion.  And  here  it  may  be  doubted  how  Un  the 
proceedings  in  Queen  Caroline's  case  are  binding  on  tribunals,  the  answers  of  the  judges  to  the 
House  of  Lords  having  no  binding  force  per  ee  ;  and  although,  in  that  oase^  the  House  adopted 
and  acted  on  the  answers,  it  was  not  sitting  judicially,  but  with  a  view  to  legislation,  whioh 
finally  proved  abortive." 
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letter  in  answer  to  a  letter  charging  yon  with  forgery?"  I  jdelded  to 
the  objection^  and  refused  to  allow  the  question  to  be  put.  Notwith- 
standing some  opinions  which  haye  been  expressed  upon  the  subject,  I 
have  never  entertained  any  doubt  that  the  inquiry  was  inadmissible. 
The  rule  of  evidence  which  governs  this  case,  is  applicable  to  all  cases 
where  witnesses  are  sworn  to  give  evidence  upon  the  trial  of  an  issue. 
That  rule  is,  that  the  best  evidence  in  the  possession  or  power  of  the 
party  must  be  produced.  What  the  best  evidence  is,  must  depend  upon 
circumstances.  Generally  speaking,  the  original  document  is  the  best 
evidence ;  but  circumstances  may  arise  in  which  secondary  evidence  of 
the  contents  may  be  given.  In  the  present  case,  those  circumstances  do 
not  exist.  For  anything  that  appeared,  the  defendant's  counsel  might 
have  had  the  letter  in  his  hand  when  he  put  the  question.  It  was  sought 
to  give  secondary  evidence  of  the  contents  of  a  letter,  without  in  any 
way  accounting  for  its  absence,  or  showing  any  attempt  made  to  obtain 
it.  It  is  enough  for  us  to  decide  upon  the  application  of  the  general 
rule.  The  best  evidence  of  the  contents  of  the  document  was  not 
tendered.  Much  of  that  which  has  been  urged  by  Mr.  Macnamara  may 
be  very  well  founded,  and  may  form  cogent  argument  for  a  legislative 
consideration  of  the  subject ;  but  it  is  in  direct  conflict  with  authorities 
to  which  we  feel  ourselves  bound  to  defer.  It  is  said  that  the  question 
ought  to  have  been  allowed,  because  the  answer  might  have  shown  the 
witness  to  be  unworthy  of  credit.  But  The  Queen's  case  determines 
that  that  course  cannot  be  permitted.  The  argument  which  has  been 
♦Q421  ^^8®^  ^^^^  *to-day  seeks  to  show  that  the  opinion  of  the  judges 
^  in  that  case  was  erroneous.  It  seems  to  me^  however,  that  that 
reasoning  cannot  prevail. 

Maule,  J. — I  also  am  of  opinion  that  this  rule  must  be  discharged. 
It  appears  that  a  witness  who  had  been  called  and  examined  on  the  part 
of  the  plaintiff,  was  asked,  on  cross-examination  by  the  defendant's 
counsel,  a  letter  being  at  the  same  time  shown  to  him, — ^^  Did  you  not 
write  that  letter  in  answer  to  a  letter  charging  you  with  forgery?"  It 
was  objected  that  the  question  assumed  the  existence  of  a  written  docu- 
ment which  was  not  in  evidence.  Undoubtedly,  if  the  question  had  been 
answered,  it  might  have  been  letting  in  evidence  whence  the  jury  might 
have  inferred  that  the  letter  spoken  of  contained  certain  things,  the  letter 
not  having  been  produced,  or  its  non-production  accounted  for.  It  is  a 
general  rule, — subject,  it  may  be,  to  an  exception  in  the  case  of  an 
examination  upon  the  voire  dircy  which  is  an  inquiry  of  a  special  nature, 
in  which  it  is  the  province  of  the  judge,  and  not  of  the  jury,  to  determine 
whether  or  not  the  witness  is  competent  to  give  evidence, — ^that,  if  you 
want  to  get  at  the  contents  of  a  written  document,  the  proper  way  is,  to 
produce  it,  if  you  can.  That  is  a  rule  in  which  the  common  sense  of 
mankind  concurs.  If  the  paper  is  in  the  possession  of  the  party  who 
seeks  to  have  the  jury  infer  something  from  its  contents,  he  should  let  them 
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Bee  it.  That  is  the  general  and  ordinary  rule :  the  contentB  can  onlj 
be  proved  by  the  writing  itself.  K  the  document  does  not  exist,  or  the 
party  seeking  to  show  its  contents  cannot  get  at  it,  he  is  at  liberty  to 
give  secondary  evidence,  because  in  that  case  no  better  is  to  be  had.  An 
early  writer(a)  on  the  law  of  evidence  states  the  rule  to  be,  that  you 
shall  not  give  evidence  which  shows  that  better  is  in  existence.  That 
seems  to  me  to  be  a  reasonable  *way  of  dealing  with  the  matter.  ri^oAo 
Here,  the  very  form  of  the  question, — "Did  you  not  write  that  ^ 
letter  in  answer  to  a  letter  containing  so  and  so  ?"— -assumes  that  there 
is  another  letter  in  existence,  the  production  of  which  would  be  the  best 
proof  of  its  contents.  There  was  nothing  to  show  why  that  letter  was 
not  forthcoming.  Our  decision  does  not,  and  need  not,  go  further  than 
that.  If  the  letter  had  been  shown  to  have  been  lost  or  destroyed, 
probably  secondary  evidence  might  have  been  given  of  its  contents. 
My  strong  opinion  is,  that  the  letter  was  actually  in  the  hands  of  the 
counsel,  or  of  the  attorney  who  sat  near  him :  he  evidently  was  well 
aware  of  what  its  contents  were.  At  any  rate,  the  fair  presumption  is, 
that  the  letter  might  have  been  forthcoming.  Indeed,  the  whole  argu- 
ment has  proceeded  upon  that  footing.  It  has  been  insisted,  that,  even 
if  the  letter  had  been  in  court,  it  could  not  have  been  produced.  I  am 
at  a  loss  to  see  why  it  could  not :  I  know  of  no  rule  of  law  excluding  it. 
Suppose  we  assume  that  the  paper  was  shown  to  the  witness,  and  he  is 
asked,  "  Did  you  not  say  yes,  in  answer  to  something  contained  therein  ?" 
can  it  be  contended  that  the  contents  of  the  paper  could  not  be  shown  7 
It  seems  to  me,  that,  if  the  document  was  present,  the  proper  way  of 
dealing  with  it  would  be  to  produce  it,  and  then  to  ask  the  witness,  ^^  Did 
you  not  write  so  and  so  in  answer  to  it?"  This  seems  to  me  to  be  just 
the  sort  of  case  where  it  is  sought  to  give  secondary  evidence  of  the  con- 
tents of  a  document  in  the  power  of  a  party  who  does  not  choose  to  pro- 
duce it.  As  to  testing  the  memory  of  the  witness,  I  must  confess  I  have 
been  unable  to  follow  all  that  has  been  said  upon  that  subject.  General 
rules  of  evidence  are  not  to  be  superseded  whenever  it  may  be  thought 
that  a  witness's  memory  may  be  better  tested  by  violating  than  by  observ- 
ing them.  That  is  not  the  way  in  which  general  rules,  which  are  adopted 
because  it  is  '^'considered  to  be  beneficial  generally  that  they  rn^qAA 
should  be  observed,  are  to  be  dealt  with.  '- 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  With  respect  to 
the  cases  as  to  evidence  given  on  the  voire  dircy  they  differ  essentially 
{torn  the  present.  The  decisions  upon  that  subject  appear  to  vary  some- 
what from  the  decisions  upon  evidence  before  a  jury :  but  this  affords 
no  more  ground  for  saying  that  the  latter  decisions  are  wrong,  than  is 
the  circumstance  of  the  court  in  banc  being  in  the  habit  of  receiving 
the  testimony  of  deponents  swearing  to  the  best  of  their  information 
and  belief.    It  is  said  here  that  the  object  of  the  question  objected  to, 

(a)  QUbert,  edit  1791,  p.  4. 
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WSB,  merely  to  test  tbe  accaracy  of  the  witness's  memory,  to  try  his 
credit.  Bat,  shift  it  as  you  will,  it  was  a  mere  attempt  to  get  in 
evidence  of  the  contents  of  a  written  document,  without  putting  in  the 
document  itself.  The  jury  were  expected  and  intended  to  be  induced 
to  act  upon  the  inference  that  the  fact  existed  which  that  letter  was 
assumed  to  state.  There  was  nothing  to  show  that  the  defendant  had 
not  the  letter  in  his  possession  or  under  his  control  at  the  time.  If  the 
contents  of  an  absent  document  may  be  repeated  under  pretence  of 
testing  the  credit  or  the  memory  of  a  witness,  it  will  always  be  in 
the  power  of  parties  to  evade  the  rule  which  requires  the  best  evi- 
dence to  be  produced,  viz.  the  instrument  itself.  The  most  mis- 
chievous consequences  would,  I  conceive,  result  from  such  a  relaxation 
of  the  rule. 

Williams,  J. — ^I  concur  with  the  rest  of  the  court,  though  I  must 
confess  it  is  not  without  some  difficulty  that  I  have  brought  my  mind 
to  this  conclusion.  I  had  thought  that  the  rules  as  to  primary  evidence 
were  to  be  relaxed  somewhat  with  respect  to  the  cross-examination  of  a 
^Qdf^l  ^'^^^^^^  ^  ^^  ^^^^^  ^^  themselves  foreign  to  the  issues  *in  the 
-^  cause,  and  going  only  to  his  credit.  That  is  in  accordance  with 
what  is  laid  down  in  the  7th  edit,  of  Phillipps  on  Evidence,  and  adopted 
in  2  Russell  on  Crimes,  p.  927, — for  which  adoption  I  am  in  some  degree 
responsible ;  though  I  should  observe  that  my  contributions  to  that 
wort,  which  were  made  at  a  very  early  period  of  my  professional  life, 
were  carefully  revised  (as  appears  from  the  preface  to  the  2d  edition) 
by  the  learned  author ;  than  whom  I  may  venture  to  say  no  one  pos- 
sessed more  careful  and  accurate  habits  of  mind,  and  few  had  more 
experience  in  the  practice  of  the  criminal  law.  That  notion  was  founded 
mainly  upon  the  existence  of  the  practice  of  cross-examining  a  wit- 
ness, for  the  purpose  of  discrediting  him,  as  to  his  having  been  convicted 
of  crime,  or  become  bankrupt,  or  insolvent,  and  the  like.  I  assumed  that 
it  was  matter  of  right,  as  it  certainly  was  matter  of  practice,  so  to  cross- 
examine  a  witness,  without  producing  any  record  of  conviction,  or  any 
proceedings  in  the  bankrupt  or  insolvent  court.  I  have  never  known 
such  things  to  be  produced ;  and  I  do  not  see  how  they  could  be.  I  did 
not  conceive  that  this  relaxation  was  at  all  inconsistent  with  the  rule 
laid  down  by  the  judges  in  The  Queen's  case,  of  the  propriety  of  which 
I  have  never  entertained  a  doubt ;  for,  it  appears  to  me  that  that  refers 
to  cases  where  the  examination  is  with  a  view  to  lay  a  foundation  for 
showing  by  independent  evidence  that  the  witness  has  made  former 
statements  at  variance  with  his  present  testimony,  and  not  to  cases 
where  it  goes  merely  to  discredit  the  witness  by  his  own  admission,  and 
where  his  denial  is  conclusive.  But  the  cogent  observations  of  my 
Lord  and  my  learned  Brothers,  in  the  course  of  this  discussion,  have 
conrinced  me  that  I  was  wrong  in  supposing  that  the  practice  to 
which  I  have  adverted  was  matter  of  right;   and  I  now  entertain 
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Berioos  doubts  as  to  the  correctness  of  my  former  impression.  It  is 
^unnecessary,  however,  upon  the  present  occasion  to  determine 
whether  or  not  that  opinion  ought  to  be  altogether  abandoned, 
because  I  agree  with  the  rest  of  the  court  that  the  particular  question 
which  was  proposed  to  be  put  to  the  witness  in  this  case,  regard  being 
had  to  its  form,  and  to  the  object  with  which  it  was  put,  was  objection- 
able, and  was  properly  disallowed.  Bule  di8charged.(4) 

(a)  The  nde  upon  whieh  this  deetsion  purports  to  be  bssed,  is  oommeBtod  apoB,  and  eoA- 
desmodf  by  the  oommoii  law  oommissioners,  in  their  seooad  report  dated  April  80,  ISM,  p.  19« 

''The  rale/'  thej  say,  "as  laid  down  by  the  judges  in  The  Queen's  case  is,  that  the  oross- 
examining  ooonsel  must  produce  the  document  as  his  evidence,  and  have  it  read,  in  order  to 
Ibund  say  qaestions  to  the  witness  upon  it  To  prevent  any  evasion  of  the  nde,  the  judges 
fsirther  laid  it  down  that  coonsel  oonld  not  ask  the  witness  whether  he  had  ever  made  rtpre$mtm' 
tiona  of  the  particular  nature  suggested  to  him,  without  specifying  whether  the  question  referred 
lo  representations  in  writing  or  in  words  alone.  And,  so  strictly  hare  the  judges  carried  out 
Ibis  prlndploy  that  they  unanimously  adopted  and  laid  down  a  rale,  thait  a  oonasel  defendiag  a 
prisoner  should  not  be  permitted  to  ask  a  witness  for  the  prosecnUon  whether  he  had  not  made  a 
different  statement  before  the  magistrate,  without  first  reading  over  and  putting  in  the  deposition 
«f  the  witness. 

'<  The  effect  of  this  rale,  in  practice,  i§,  to  exclude  the  fonner  statement;  for,  even  if  a  eon- 
tradiction  between  the  two  statements  existed,  the  prisoner's  counsel  would  rarely,  if  ever,  resort 
to  such  evidence,  as  it  would  give  the  counsel  for  the  prosecution  the  reply.  Yet  the  inconvenl- 
Miee  of  the  rale  has  not  unfretittently  been  felt  by  the  judges,  where  striking  dlserepaneies 
between  the  evidenoe  and  the  deposition  of  a  witness  have  been  bronght  to  their  attention;  and 
more  than  one  learned  judge  has  held  that  the  judges  are  not  bound  by  the  rale,  and  may,  if  the 
justice  of  the  case  requires  it»  look  at  the  depositions  while  a  witness  is  giving  his  evidence,  and 
qaestion  him  as  to  any  discrepancy  between  them  and  his  evidenoe  •■  given  in  court  Mr*  Jus- 
tice Pattsson,  however,  dedined  to  adopt  this  practice,  saying  to  the  prisoner's  counsel, '  I  shall 
not  break  the  law,  and  you  must  not' 

'*  The  inoonteAience  of  the  rale  is  fidrly  illustrated  by  ili  wofking  in  tfao  instance  of  Ike 
depositions  above  referred  to.  Its  soundness  has  been  mnoh  questioned  by  able  thinkers  Mftd 
authors  on  the  subject  of  evidence.  It  is  obvious  that  one  of  the  best  tests  of  the  memory  or 
Toraeity  of  a  witness,  *the  trial  of  his  recollection  or  candour  as  to  what  he  himself  has 
mitten  on  the  snlijeek  on  which  he  ba«  just  been  deposing,  is  entirely  destroyed  by  his  []*d47 
being  made  aware  of  the  existence  and  contents  of  the  document  Iiord  BnouaBUi 
has  with  much  force  observed, — 'If  I  wish  to  put  a  person's  memory  to  the  test,  I  am  not 
allowed  to  examine  him  as  to  the  contents  of  a  letter  or  other  paper  which  he  has  -written.  I 
must  put  the  document  into  his  hands  before  I  ask  him  any  questions  upon  it;  though,  by  so 
doing,  he  at  once  becomes  acquainted  with  its  contents,  and  so  defeats  the  object  of  my  inquiry. 
Neither  am  I,  in  like  manner,  allowed  to  apply  the  test  to  his  veracity;  and  yet,  how  can  a 
better  means  be  found  of  sifting  a  person's  eredll^  supposhag  bis  memory  to  bo  good,  than  oxn- 
Bining  him  to  the  oontenU  of  » letter  written  by  him,  and  whieh  be  believes  to  ba  lottr' 

"The  chief  reason  assigned  for  the  rale,  is,  that  the  adoption  of  a  contrary  course  would  enable 
the  cross-examining  counsel  to  put  the  court  in  possession  of  only  a  part  of  the  contents  ct  a 
paper,  though  a  knowledge  of  the  whole  might  be  eisealtal  to  a  right  judgment  Tha  ansirsr, 
however,  is,  that,  on  re-examination,  the  witness  may  be  asked  as  to  any  other  parts  of  the 
writing  which  may  tend  to  qualify,  contradict,  or  explain  the  passages  referred  to  in  cross- 
examination.  And,  if  the  ol^eetion  were  a  valid  one,  it  would  equally  hold  as  to  verbal  stat^ 
raonts  forming  part  of  an  entira  conve|iBatio%  as  to  wbioh  there  is  no  doibt  thnt  a  witnsM  msgr 
be  now  cross-examined. 

"The  judicial  decisions  to  which  we  have  referred,  have  proceeded  rather  upon  the  rule  as 
established,  that  on  its  reasonableness,— ireferring  to  Ifaedonnen  «.  Evans.  The  argumsttts 
against  the  role  as  established  appear  to  us  to  previil;  and  we  reeomnend  ih$X  a  wltoess  ibanU 
be  open  to  cross-examination  as  to  previous  written  statements  he  may  have  made,  without  the 
writing  being  first  put  in.  To  such  a  rale  we  would,  however,  annex  this  limitation,  that,  if  it 
is  intended  to  contradict  the  witness  by  the  writing,  his  attention  should,  before  doing  ao^  bo 
called  to  those  parts  which  are  to  be  used  for  that  purpose.  And  we  ftuther  thin^  tlm^  in  order 
to  prevent  any  abuse  of  the  facility  thus  given,  it  should  be  oompetont  to  the  judge,  if  he  deem 
right,  to  require  the  writing  to  be  produced  for  his  inspection,  and  to  be  dealt  with  by  him  as  h« 
thinks  fit" 
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♦948]  *MASTERS  v.  LOWTHER.    Jan.  80. 

Upon  a  leyy  of  debt  and  costs  under  a  fi.  fa,,  the  officer  is  not  entitled  to  charge  a  fee  for 

''■earoV  or  ''discharge." 
Aftdayits  used  npon  a  motion  for  an  attaobment  against  the  sheriff,  or  hit  offioer,  for  oxtwtum 

iq^n  the  ezoention  of  ayZ.  /a.,  are  properly  intituled  in  the  cau$e, 

FoBTBSOVB,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
one  Emanuel  Jones,  an  officer  of  the  sheriff  of  Middlesex,  to  show  cause 
why  an  attachment  should  not  issue  against  him  for  extortion,  in  demand* 
ing  and  taking  more  than  the  legal  fees  upon  the  execution  of  a  writ  of 
fi.  fa.  It  appeared  from  the  affidavits  upon  which  the  motion  was 
founded,  that,  on  the  2d  instant,  a  writ  of  fi.  fa.  in  this  cause  was  deli- 
vered to  the  sheriff  of  Middlesex,  commanding  him  to  levy  of  the  goods 
and  chattels  of  the  defendant  the  sum  of  19^  14^.  6i.,  with  interest, 
and  11.  Is.  for  the  costs  of  the  writ,  warrant,  &c.,  together  with  pound- 
age, >officer's  fees,  &c. ;  that  a  levy  was  made  upon  the  same  day  by 
Jones,  who  thereupon  demanded  and  received  for  debt  and  costs  and 
expenses,  24Z.  17«.,  which  was  alleged  to  be  an  excess  of  21.  Os.  lid. ; 
and  that,  on  complaint  being  made  to  the  undersheriff,  Emanuel  Jones 
sent  to  the  office  of  the  defendant's  attorney  12.  7«.  11<2.,  which  he 
admitted  to  have  been  overcharged. 

BramweUy  before  showing  cause,  objected  that  the  affidavits  were 
improperly  intituled  in  the  original  cause :  he  submitted  that  this  was 
not  a  proceeding  in  the  eaiMe, — ^which  was  at  an  end  for  all  purposes 
when  judgment  was  signed  and  execution  issued. 

Fartescue  submitted  that  this  was  the  usual  mode  of  intituling  affi* 
davits  in  such  cases ;  and  he  observed  (though  neither  of  the  reports 
of  the  case  so  states)  that  the  affidavits  in  Davies  v.  Griffiths,  4  M.  & 
W.  877,t  7  Dowl.  P.  C.  204,  were  so  intituled. 

"^9491      *^^  Curiam. — ^This  is  a  proceeding  against  the  officer  for 
-^  misconduct  in  the  cause.    We  think  that  is  reason  enough  for 
intituling  the  affidavits  in  the  cause.(a) 

BramweU  then  proceeded  to  show  cause,  upon  the  affida^ts  (amongst 
others)  of  Emanuel  Jones  and  Edward  Lewis.  Jones's  affidavit  stated, 
that,  in  obedience  to  the  warrant  of  the  sheriff,  he,  accompanied  by  Lewis 
and  one  Dunning,  went  to  the  residence  of  the  defendant  for  die  pur- 
pose of  making  a  levy,  and  there  left  Lewis  to  make  an  inventory  of  the 
goods  on  the  premises ;  that,  on  the  following  day,  he  was  informed  by 
Lewis  that  he  had  received  the  amount  of  the  levy  and  fees,  but  that, 
in  casting  up  the  figures  on  a  piece  of  paper,  a  mistake  of  11.  had  been 
made ;  that  he  immediately  told  Lewis  to  return  the  IL  at  once,  and 
afterwards,  on  complaint  being  made  at  the  office  of  the  undersheriff,  he 

(a)  In  Simes  v.  0ibhs,  6  DowL  P.  0.  310,  it  was  held  that  affidayits  in  support  of  an  applica- 
tion against  an  attorney  to  compel  him  to  delirer  np  a  docnment^  may  be  intituled  in  the  action 
ont  of  which  the  didm  arises,  although  Judgment  lus  been  signed  and  ezeention  issued. 
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desired  Lewis  to  go  there  and  ascertain  the  legal  amount  of  charges,  and 
to  return  the  excess,  if  any;  and  that  he  heard  no  more  of  the  matter 
until  he  was  served  with  the  mle  for  an  attachment.  Lewis,  in  his  affi- 
davit, stated,  that,  about  half  an  hour  after  he  had  been  left  with  Dun- 
ning in  the  house  of  the  defendant,  one  Shaw  asked  him  for  the  exact 
amount  of  the  levy  and  expenses ;  that  he  thereupon  told  Shaw  the 
various  items,  which  Shaw  wrote  down  on  a  piece  of  paper,(a)  and  then 
cast  them  up,  and  said  they  amounted  together  to  24{.  17«.,  and  asked 
*the  deponent  if  that  was  right;  that  the  deponent  ran  his  eye  r^corn 
over  the  paper,  but  did  not  detect  that  Shaw,  in  casting  up  the  *- 
figures,  had  made  a  mistake  of  12. ;  that  Shaw  paid  him  the  amount, 
whereupon  he  withdrew  Dunning  from  possession ;  that,  when  informed 
of  the  mistake,  he  went  to  the  defendant's  house,  and  offered  to  return 
the  IL ;  and  that,  ascertaining  subsequently  at  the  undersheriff 's  office 
that  the  sum  which  he  ought  to  have  taken  was  287.  9«.  Id., — ^viz.,  levy 
19L  14«.  64.,  writ  11.  1«.,  interest  Id.,  levy  fee  IL  !«.,  man  in  posses- 
sion 5«.,  search  8«.  6d.,  discharge  4s.  6(2.,  poundage  19«.  6d., — ^the 
deponent  went  to  the  office  of  the  defendant's  attorney,  and  tendered 
the  overcharge,  11.  7«.  lid.,  together  with  6$.  8d.,  the  attorney's  fee, 
and  left  the  same  with  a  clerk  there. 

It  cannot  be  denied  that  an  excessive  sum  was  taken,  though  not  to 
ihe  extent  suggested ;  and  the  affidavits  acquit  Jones  of  blame ;  he  did 
not  receive  the  money ;  and,  when  he  discovered  the  error,  he  did  all  he 
could  to  rectify  it.  Besides  the  error  in  the  casting  up,  the  actual  over- 
charge was  only  2«.  6d.  which  Lewis  inadvertently  supposed  he  was 
entitled  to  charge  for  the  warrant  in  addition  to  the  IL  la.  for  executing 
the  writ,  and  5».  6d.  beyond  the  proper  poundage.  [Jekvis,  C.  J. — 
The  officer  must  know  that  he  is  only  entitled  to  poundage  on  the  amount 
of  the  levy;  here  he  charges  it  on  the  expenses  also.  There  is  no  pre- 
tence either  for  the  is.  6d.  for  search,  or  the  4a.  6d.  for  the  discharge ; 
it  is  taken  in  direct  defiance  of  the  statute.]  There  is  as  much  reason 
for  taking  them  on  the  execution  of  a)i./a.,  as  on  a  ea.  sa.  or  on  mesne 
process.  [Jbryis,  C.  J. — ^In  the  latter  case,  the  sheriff  is  bound  to  let 
the  party  out  on  bail ;  it  is  reasonable  that  he  should  search,  in  order 
that  he  may  know  for  what  amount  he  is  to  take  bail.]    In  the  scale  of 

^o)  This  pftper  waf  annexed  to  the  affidayit^  and  waa  aa  foUowa  \-^ 

£   9.  d. 

"Lery ' W  14    6 

"Writ 110 

"Offioer'sfee 136 

^  Poundage 160 

««8earah 036 

''Diaehaige 046 

''Man  in  possession ,....060 
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flhexiff^B  fees,  settled  hj  the  judges  pursuant  to  the  ^statute  of  7 
W.  4  &  1  Vict.  c.  55y(a)  the  bailiC  is  allowed  to  take  the  follow 
iag  fees : — ^'  For  searching  offices  for  detainers,  1«. ;  bailiff's  messenger 
for  that  purpose,  2s.  Qd. ;  for  each  man  left  in  possession,  when  abeo- 
lutely  necessary  (if  not  boarded),  5s.  per  diem ;  for  any  st^perseeZeaa, 
writ  of  error,  order  liberati  or  discharge  to  any  writ  or  process,  or  for 
the  release  of  any  defendant  in  custody  (unless  in  the  prison  of  the 
eounty),  or  of  goods  taken  in  ezecutiony  4«.  6i."  [Jbbvis,  C.  J. — That 
applies  only  v^ere  the  goods  are  released  without  an  actual  levy.  There 
has  been  gross  and  scandalous  extortion.]  No  doubt :  but  the  questioQ 
is,  whether  Jones  is  to  be  punished  for  the  misconduct  of  Lewis*  He  ia 
not  an  *^  offender"  withia  the  meaning  of  the  statute.  He  swears  that 
the  thing  was  done  without  his  knowledge,  and  that  he  did  not  reoeiTe 
any  part  of  the  overcharge.  [Maulb,  J. — Suppose  an  officer  durects 
his  follower  to  take  extortionate  fees,  the  officer  would  no  doubt  be  ad^ 
ing  in  the  extortion.  But^  if  the  man,  without  the  concurrence  of  hia 
superior,  takes  too  much^  it  would  seem  hard  to  hold  the  latter  to  be 
punishable  as  a  quasi  <»iminal.  Jbbvis,  G.  J. — ^If  that  be  so,  the 
offender  will  always  contrive  to  escape.]  The  statute  speaks  of  ^^  any 
sheriff,  officer,  or  minister  acting  in  the  execution  of  process  directed  to 
any  sheriff,"  &c.  The  real  <dfender  might  be  attached.  [Jsrvis,  0.  J. 
— <<  Minister"  there  means  the  person  who  executes  the  mandates  of  the 
eounty  court.] 

Fwrtesctu^  in  support  of  his  rule,  submitted  that  it  was  perfectly 
manifest  that  Jones  and  Lewis  were  acting  in  concert.  [He  was  stopped 
by  the  court.] 

Jbbvis,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  made  absolute. 
♦9521  ^^®  ^  auction  of  the  7  W.  4  &  1  Vict.  *c.  55,  enacts,  "that  any 
-■  sheriff,  officer,  or  minister  acting  in  the  execution,  of  process 
directed  to  any  sheriff,  or  sherifis,  or  engaged  or  concerned  therein,  who 
shall  extort,  demand,  take,  accept,  or  receive  from  any  person  or  persons 
any  fee  or  fees,  gratuity  or  reward,  not  allowed  as  aforesaid  (s.  2),  or 
greater  in  amount  than  as  allowed  as  aforesaid,  such  sheriff  or  other  his 
officer  or  minister,  upon  complaint  thereof  made  against  him  to  any  of 
the  several  courts  of  law  at  Westminster,  and  on  proof  being  made 
thereof,  upon  oath,  either  by  the  examination  of  witnesses  vivd  voce,  or 
on  affidavits,  or  on  interrogatories,  to  the  satisfaction  of  the  court  to 
which  the  said  complaint  shall  be  made,  that  such  sheriff,  officer,  or 
minister,  as  the  case  may  be,  hath  offended  therein  as  aforesaid,  then 
and  in  such  case  every  such  sheriff,  officer,  or  minister,  as  the  ease  may 
be,  shall  be  adjudged  guilty  of  a  contempt  of  such  court,  and  punished 
by  such  court  accordingly ;  and,  if  any  person,  not  being  such  officer  or 
minister  as  aforesaid,  shall  assume  or  pretend  to  act  as  such,  and  shall 
extort,  demand,  take,  accept,  or  receive  any  fee  or  fees,  gratuity  or 

(a)  Arohb.  Pr.,  8tli  edlti  by  Chitty,  Appendix. 
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reward,  under  colour  or  pretext  of  Bueli  office,  be  shall,  on  like  complaint 
and  proof,  be  in  that  respect 'dealt  with  bj  the  court  in  like  manner." 
No  doubt,  this  is  a  highly  penal  matter,  and  the  court  may  proceed 
against  the  actual  wrongdoer,  though  not  an  officer.  But  I  think  the 
circumstances  disclosed  upon  the  affidavits  sufficiently  show,  that, 
throughout  the  transaction^  Jones  is  identified  with  Lewis.  He  has 
availed  himself  of  an  opportunity  to  take  more  than  the  law  entitles 
him  to.  By  his  own  admission,  besides  the  alleged  mistake  of  11.  in 
casting  up  the  figures,  2«.  6d.  too  much  was  charged  for  his  own  fee, 
and,  in  calculating  the  poundage,  he  has  charged  it  upon  the  overcharges, 
including  the  poundage  itself.  That  is  a  strong  circumstance  to  show 
that  Lewis  was  acting  under  Jones's  instructions.  Part  of  the  over- 
charge, vix.  11.  7«.  lid.,  has  been  ^returned  to  the  defendant's 
attorney.  But  that  is  not  the  whole  of  what  has  been  wrongfully 
extorted.  As  to  the  <<  man  in  possession,"  the  table  of  fees  allowed  by 
the  judges  pursuant  to  the  statute  7  W.  4  &  1  Vict.  c.  55,  gives  5«. 
per  diem  for  that,  token  absolutely  neceeeary.  The  master  informs  us 
that  it  might  have  bettoi  necessary  here  to  have  a  man  in  possession : 
we,  therefore,  do  not  see  that  that  charge  is  so  clearly  in  excess  as  to 
be  a  violation  of  the  statute,  or  of  the  rule  of  court.  But  there  are  two 
other  items  which  clearly  are  extortionate.  The  S*.  Qd.  for  « search" 
is  not  warranted  by  the  scale :  neither  is  the  4«.  6c{.  for  the  discharge 
or  release  of  the  goods.  There  was  no  release  of  goods  here,  within 
the  meaning  of  the  rule :  that  may  apply  where  the  goods  are  released 
without  execution  being  executed ;  there  being  no  poundage  payable  in 
that  ca8e,(a)  it  may  be  reasonable  that  the  officer  should  have  something 
fbr  his  trouble.  Thus,  there  is  a  sum  of  8».  beyond  that  returned  to 
the  defendant,  which  is  clearly  excessive  and  extortionate.  The  rule, 
therefore,  will  be  made  absolute  for  that  extortion :  it  may,  however, 
lie  in  the  office  a  fortnight.  The  officer  may,  on  the  fifth  day  of  next 
term,  move  to  discharge  the  attachment,  if  the  8«.  and  the  costs  of  this 
rule  are  duly  paid:  otherwise  the  attachment  will  go. 

The  rest  of  the  court  concurring,  Bule  absolute  accordingly. 

(a)  As  to  where  poandage  it  payable,  see  Wataon't  Office  of  Sheriff,  3d  edit,  110, 246,  and  the 
MMi  there  eited. 
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NegotUtions  being  pendiog  between  tbc  plaintiffs,  as  mortgageea,  and  the  defendant  (wbo  wav 

•  the  ion  and  azeontor  of  the  mortgagor),  relatire  to  the  paying  off  the  mortgage,  A.,  one  of  ibm 
mortgagees  (acting  as  their  solicitor),  on  the  7th  of  Deoember,'l84S,  wrote  to  the  defendant 
thus, — "  I  fear  yon  will  not  be  prepared  to  pay  off  the  mortgage,  aa  arranged,  on  the  Ist  of 
January  next  If  this  should  be  so,  I  oan  giro  farther  time  for  payment  of  the  mortgaga 
until  the  1st  of  July  nezt^  provided  the  amount  ia  reduced  by  the  25th  of  Mareh  next  to  1600L" 

In  answer  to  this,  the  defendant  wrote  to  A.,  on  the  ISth  of  December, — "  I  have  well  considered 
what  yon  propose,  and,  if  I  could  meet  it,  and  thus  reduce  the  mortgage  to  the  svm  yon  men* 
tion,  it  wonld  be  the  best  thing  for  the  estate.  I  cannot  at  presant  raise  so  large  aa  amoont : 
bnt  I  shall  be  enabled  gradually  to  accomplish  what  yon  wish,  no  doabt :  and,  if  you  can  gxv0 
me  ohout  a  year,  it  will  be  most  beneficial  to  me,  as  well  as  safer  for  your  client  I  can  pot 
my  hand  at  this  moment  upon  1002.,  which  I  mil  pay  ower  to  yon,  amd  mil  engage  by  tha 
beginning  of  Aj»ril  next  to  have  another  100^  ready  /or  y&u,  and  other  mmt  aftervarde,  if  ia 
the  mean  time,  I  should  bo  so  unfortunate  as  neither  to  be  able  to  transfer  the  mortgage  nor 
sell  the  property.  If  you  will  allow  me  as  long  a  time  as  yon  can,  it  will  be  of  Tory  greai 
■erriee  to  me,  and  I  shall  be  much  indebted  to  you." 

To  this.  A.,  on  the  Sd  of  January,  1849,  replied,— <'/  will  eontider  thai  200/.  tcill  be  paid  by 
you  on  the  Itf  of  April ;  but  I  cannot  §ay  that  further  time  will  be  given,  w^eee  the  amount  %9 
made  up  16002. ;  and  must  tberefore  ask  you  to  effect  this  by  the  time  named." 

The  2002.  was  not  paid ;  and,  in  answer  to  pressing  applications  on  the  part  of  A.,  the  defendant, 
on  the  0th  of  April,  wrote, — "  I  much  regret  that  I  was  not  enabled  to  pay  the  200/.  into 
yonr  aooonnt  by  the  time  agreed  upon/'  and  again,  on  the  25th, — **!  regret  much  that  I  was 
nnable  to  send  you  the  money  ^y  the  time  you  hadjixed  upon :" — 

Held  (Maulb,  J.,  dieeentienU),  that  the  letter  of  the  18th  of  December,  1848,  and  the  subsequent 
oorrespondenoe,  did  not  amount  to  a  promise  to  pay  2002.,  on  the  let  of  April,  in  consideration 
of  forbearanee  until  that  time,  so  as  to  satisfy  the  statute  of  frauds ;  the  earlier  part  of  that 
letter  (which  Mauls,  J.,  considered  to  be  separable  from  the  rest,  and  to  amount  to  a  distinct 
and  Independent  promise  to  pay  the  2002.  on  that  day,  in  consideration  of  such  forbearance) 
forming  only  part  of  a  proposal  for  a  longer  period  of  forbearance,  which  proposal  was  not 
accepted  by  A.'s  letter  of  the  3d  of  January,  1849. 

Assumpsit.  The  declaration  contained  two  counts :  the  first  stated, 
in  substance,  a  mortgage  for  80002.  by  Stephen  Terry,  deceased,  to  the 
plaintiffs ;  a  default  in  payment ;  the  death  of  the  mortgagor,  leaving 
the  defendant  his  executor ;  a  sufficiency  of  assets  to  pay  2002. ;  that 
the  mortgagor  in  his  lifetime,  and  the  defendant  afterwards,  remained 
in  possession,  and  in  the  Receipt- of  the  rents  and  profits  of  the 
mortgaged  property,  by  permission  of  the  plaintiffs ;  that  more 
than  2002.  remained  due  upon  the  mortgage ;  that  the  plaintiffs  requested 
payment  of  the  defendant,  whereupon  it  was  agreed  between  the  plain- 
tiffs and  the  defendant  that  the  defendant  should  pay  2002.,  in  part  of 
the  mortgage  money,  on  the  1st  of  April,  1849,  and  that  the  plaintiffs 
should  forbear  until  that  day ;  forbearance  of  the  plaintiffs  accordingly ; 
and  default  of  the  defendant  in  payment  of  the  2002. 

The  second  count  was  for  money  had  and  received,  money  lent,  and 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded, — first,  to  the  whole  declaration,  non  assump« 
sit, — secondly,  to  the  first  count,  a  denial  of  the  defendant's  possession 
of  the  mortgaged  property, — thirdly,  to  the  first  count,  a  denial  that 
the  defendant  promised  or  engaged  with  the  plaintiffs  as  alleged, — 
fourthly,  to  the  first  count,  a  denial  that  the  plaintiffii  assented  to  the 
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defendant's  promises,  or  entered  into  the  alleged  engagement  with  him ; 
on  all  of  which  pleas  issues  were  joined. 

A  copy  of  the  pleadings  accompanied,  and  was  to  be  taken  as  a  part 
of,  the  case. 

The  following  is  a  copy  of  the  farther  and  better  particulars  of 
demand  delivered  in  the  action : — 

«  Under  the  indebitatus  count  in  the  declaration  herein,  the  plaintiffs 
will  seek  to  recover  the  following  items  of  charge : — 

« For  money  received  by  the  defendant  for  and  on  account  £    $.  d. 
of  the  plaintiflb  about  the  24th  of  August,  1848,  from  Mr. 
Williams,  in  respect  of  dilapidations  in  premises  occu- 
pied by  him  in  Broad  Street,  Bath, 150   0    0 

*Q%1      *'^  Money  lent  by  the  plaintiffs  to  the  defendant,   .     100   0    0 
^      <<  Money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintifis, 100  0    0 

«  Money  due  from  the  defendant  to  the  plaintiffs  on  an  ac- 
count stated, 100  0    0 

<<  Money  due  from  the  defendant  to  the  plaintiffs  on  an 
account  stated, 100   0    0 

«<  Money  due  from  the  defendant  to  the  plaintiffs  on  an 
account  stated, 200   0    0 

« Which  five  last-mentioned  items  of  charge  are  referred  to  in  the 
defendant's  letters  of  the  18th  of  December,  1848,  and  9th  of  April, 
1849,  wherein  the  defendant  admits  them  to  be  due,  and  promises  to 
pay  them. 

«  Above  is  the  still  further  and  better  account  in  writing,  with  dates 
and  items,  of  the  particulars  of  the  demand  of  the  plaintiffs  for  which 
this  action  is  brought,  pursuant  to  the  order  of  Talfourd,  J.,  made  on 
the  4th  of  January,  1850." 

The  cause  came  on  to  be  tried  on  the  24th  of  June,  1850,  before 
Jervis,  C.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  damages  200Z., 
subject  to  a  special  case,  upon  the  argument  whereof  the  court  were  to 
have  the  same  powers  of  amendment  as  a  judge  at  nisi  prius,  and  the 
same  power  to  draw  inferences  of  fact  as  a  jury.  The  jury  was,  by 
consent,  to  be  considered  as  discharged  from  giving  a  verdict  upon  the 
second  issue,  which  was  to  be  considered  as  struck  out  of  the  record. 

On  the  8th  of  September,  1840,  the  plaintiffs  lent  Stephen  Terry, 
since  deceased,  and  whose  son  and  executor  the  defendant  is,  8000/. 
upon  mortgage.  The  terms  of  the  mortgage  were  stated  in  the  first 
count  of  the  declaration.  Default  was  made  in  Stephen  Terry's  life* 
time ;  and  the  greater  part  of  the  principal  remains  unpaid. 

♦Stephen  Terry  died  on  or  about  the  1st  of  January,  1848,  r*QC7 
leaving  the  defendant  his  executor.  ^ 

The  following  correspondence  then  took  place  between  the  solicitors 
for  the  plaintiffs,  and  Mr.  James  Lane,  one  of  that  firm^  and  also  one  of 
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the  plaintiffs^  who  was  the  acting  mortgagee,  on  behalf  of  himself  and 
his  co-mortgagees,  and  the  defendant : — 

On  the  24th  of  March,  1848,  the  defendant  wrote  to  the  plaintiffs' 
attorneys  as  follows : — 

<<  Gentlemen, — I  was  informed  by  Mr.  Basnett,  in  a  letter  from  him 
this  morning,  that  you  had  applied  to  him  for  payment  of  the  interest 
of  the  mortgage  upon  the  coach-factory  in  Broad  Street,  Bath.  I  was 
not  aware  that  it  became  due  before  April,  or  I  should  have  communi- 
cated with  you  before  this.  May  I  request  that  you  will  let  me  know 
by  what  channel  you  are  accustomed  to  receive  it,  as  I  do  not  recollect 
in  what  manner  my  late  father  used  to  pay  it.  Mr..  Basnett  also  informs 
me  that  the  mortgage  is  to  be  called  in  in  May.  Should  you  wish  it  to 
remain  for  two  or  three  years  longer,  I  have  no  doubt  we  can  make  the 
necessary  arrangements  for  that  purpose.'' 

On  the  16th  of  May,  1848,  James  Lane  wrote  to  the  defendant,  as 
follows: — 

«  Sir, — I  have  seen  my  co-trustees,  as  we  agreed  when  you  were  here. 
If  15002.  is  paid  without  delay,  including  the  money  invested,  we  will 
wait  until  the  1st  of  July  for  the  balance.  But  this  is  really  all  that 
can  be  done :  and  it  is  very  inconvenient  to  the  parties  interested  in 
the  mortgage  money.  I  must  beg  the  favour  of  your  reply,  stating 
decidedly  what  will  be  done,  within  a  post  or  two." 

On  the  18th  of  the  same  month,  the  defendant  wrote  to  James  Lane, 
as  follows : — 

♦Q'iftl  "  ^^  reply  to  yours  of  yesterday,  I  regret  to  say  that  *it  will 
^  be  impossible  to  raise  the  sum  you  mention  (1500Z.)  immediately : 
and  the  difficulty  of  getting  money  just  now  is  so  great  that  I  have  not 
yet  succeeded  in  obtaining  any  promise  of  a  transfer  of  the  security : 
the  premises  being  at  present  void,  is  very  much  against  my  doing  so. 
The  old  tenant  is  now  repairing  the  dilapidations,  which  are  very 
numerous  and  heavy,  owing  to  great  neglect  on  his  part ;  and,  as  soon 
as  they  are  completed,  I  hope  to  meet  with  a  fresh  one ;  but  it  was 
almost  useless  offering  it  in  the  state  in  which  it  was  left.  Was  there 
a  possibility  of  getting  anything  like  the  value  of  the  premises  by  » 
sale,  I  should  have  proposed  that  course :  but,  untenanted  and  dilapi- 
dated as  they  are,  I  think,  in  the  present  state  of  the  money  market, 
it  would  be  most  injudicious,  especially  until  the  renewal  of  the  life 
dropped  be  obtained,  the  time  for  which  is  drawing  near.  I  trust  your 
client  will  be  enabled  to  make  some  other  arrangements,  as  I  should 
be  very  sorry  that  any  disappointment  should  occur.  I  am  exerting 
myself  to  the  utmost :  but  it  would  be  in  vain  to  fix  a  time  for  the  pay- 
ment, until  the  money  was  actually  promised ;  and  equally  useless  to 
hold  out  to  you  hopes  which  may  not  be  realized.  But  I  do  think, 
that,  if  your  client'will  agree  to  some  little  postponement,  we  may  be 
enabled  to  come  to  some  arrangement." 
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On  the  29th  of  Jane^  1848,  James  Lane  wrote  to  the  defendant,  as 
follows : — 

<<In  reply  to  yonr  letter  of  the  27th,  I  cannot  just  now  tell  you  the 
exact  amount  of  stock  bought  with  the  surplus ;  but  its  yalue  in  money 
is  very  near  5007.,  I  know.  It  is  very  important  that  the  payment  on 
account  should  be  made.  Mr.  Basnett's  partner  promised  it  last  week; 
and  I  rely  on  your  paying  it  (500Z.),  so  that  I  may  receive  it  at  my 
bankers  on  Monday.  You  will  be  good  enough  to  direct  your  bankers 
to  transmit  it  to  my  ^account  with  Messrs.  Twining  &  Co.,  r^nq 
bankers,  Strand ;  and  I  will  apply  on  Monday  for  it,  and  send  *- 
yon  an  acknowledgment.  You  may  rely  that  I  will  not  call  in  the 
residue  (the  interest  and  insurance  being  paid)  before  the  Ist  of  No- 
vember." 

On  the  1st  of  July,  1848,  the  defendant  wrote  to  James  Lane,  as 
follows : — 

<<  I  have  this  morning  transmitted  the  5007.  through  Messrs.  Stuckeys' 
bank,  so  that  it  will  be  paid  into  your  account  at  Messrs.  Twinings'  on 
Monday  morning ;  and  I  shall  be  obliged  by  your  sending  me  some 
acknowledgment  of  it,  as  a  portion  of  the  mortgage-money.  I  am 
obliged  to  you  for  delaying  the  payment  of  the  remaining  sum  until 
November ;  and  I  trust  that  before  that  time  we  shall  be  in  a  position 
to  effect  a  transfer. 

<<  P.  S.  Will  yon  have  the  kindness,  when  you  acknowledge  the  money, 
to  inform  me  of  the  precise  time  when  the  interest  is  due  V* 

On  the  4th  of  the  same  month,  James  Lane  answered,  as  follows : — 

a  I  beg  to  acknowledge  the  receipt  of  5002.  through  my  bankers, 
Messrs.  Twinings',  on  account  of  the  mortgage  for  80002.  from  the  late 
Mr.  Terry  to  myself  and  co-mortgagees,  of.  property  in  Bath.  The 
interest  is  due  about  the  10th  of  March  and  10th  of  September.  I 
enclose  the  notice  of  the  insurance  premium  becoming  due  on  the  7th 
instant.     Pray  see  it  paid  in  this  month.'' 

On  the  23d  of  August,  in  the  same  year,  James  Lane  wrote  to  the 
defendant,  as  follows : — 

(( I  am  now  able  to  say  that  the  balance  of  the  mortgage-money  will 
not  be  required  before  the  middle  of  January  next,  by  which  time  I 
hope  it  will  quite  meet  your  convenience  to  discharge  it.  This  exten- 
sion of  time  *must,  however,  be  subject  to  my  being  satisfied  r^cQ^A 
with  the  state  of  repair  of  the  premises,  and  to  the  life  dropped  '- 
being  renewed.  I  shall  be  in  Cheltenham  towards  the  end  of  Septem- 
ber, and  will  then  see  the  property.  I  have  not  received  the  receipt 
of  The  Legal  and  General  Insurance  OflSce  for  the  July  premium  on  the 
life  of  the  Bev.  Charles  Hensley.    Be  kind  enough  to  send  me  this. 

(<  P.  S.  The  date  when  the  interest  becomes  due,  is,  the  8th  of  Sep- 
tember ;  and  I  shall  be  obliged  by  your  directing  it  to  be  paid  to  my 
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account  with  Messrs.  Twinings,  bankers,  here.     The  amount  will  be  aa 

under, — 

« Interest  on  8000Z.  (less  property-tax)  half  a  year   .     .     72  16  3 
<<  Deduct  interest  (less  tax)  on  500^  paid,  from  4th  of  July 
to  8th  of  September 468 


«  Amount  to  be  remitted  8th  September £68  10  0'" 


On  the  25th  of  the  same  month,  the  defendant  wrote  to  James  Lane, 
as  follows : — 

« I  have  enclosed  a  receipt  for  the  premium  on  the  life  of  the  Rer. 
Charles  Hensley,  which  I  was  not  aware  had  been  usually  sent  to  you, 
or  you  would  have  received  it  some  time  ago.  I  am  glad  to  find  that 
your  clients  can  permit  the  money  to  remain  until  January.  I  trust 
by  that  time  we  shall  be  fully  prepared  to  pay  it.  We  have  had  some 
trouble  with  the  old  tenant  about  the  dilapidations :  he  has  done  some 
part ;  and  this  morning  I  have  received  a  sum  of  money  from  him  in 
lieu  of  completing  them ;  so  that  I  hope  now  to  be  very  shortly  in  a 
position  to  receive  a  new  one." 

On  the  7th  of  December,  1848,  James  Lane  wrote  to  the  defendant, 
as  follows : — 

*Qfin  *"Not  having  heard  from  you,  I  fear  you  will  not  be  prepared 
■^  to  pay  off  the  mortgage,  as  arranged,  on  the  1st  of  January  next. 
If  this  should  be  so,  though  I  was  by  no  means  satisfied  with  the 
security  when  I  saw  it  in  September,  and  presume  it  is  still  unlet,  I 
can  give  further  time  for  payment  of  the  mortgage  until  the  Ist  of  July 
next,  provided  the  amount  is  reduced  by  the  25th  of  March  next  to 
1500i.  With  the  January  dividends,  there  will  be  1050t,  or  there- 
abouts, applicable  towards  the  1500^  required :  and,  if  the  10502.  is 
made  up  to  1500Z.  by  the  25th  of  March,  the  mortgagees  will  receive 
that  sum  in  discharge  of  so  much  of  the  mortgage,  the  interest  upon  it 
thenceforth  ceasing.  I  am  desirous,  as  far  as  possible,  of  meeting  your 
convenience,  under  the  circumstances  in  which  you  have  been  placed^ 
and  trust  you  will  be  able  to  undertake  to  make  the  payment  referred 
to  by  the  25th  of  March,  as  it  is  only  on  these  terms  that  I  can  extend 
the  time  beyond  the  1st  of  January." 

On  the  18th  of  December,  1848,  the  defendant  wrote  to  James  Lane, 
as  follows : — 

« In  answer  to  your  letter  of  the  9th  ultimo  [7th  instant],  I  have 
well  considered  what  you  propose ;  and,  if  I  could  meet  it,  and  thus 
reduce  the  mortgage  to  the  sum  you  mention,  so  as  to  make  it  easier 
to  get  a  transfer  of  it,  it  would  he  the  lest  thing  for  the  estate.  But  I 
cannot  at  present  raise  so  large  an  amount,  nor  apply  the  money  abso- 
lutely necessary  for  carrying  on  Bailbrook  establishment.  But  I  shall 
be  enabled  gradually  to  accomplish  what  you  wish,  no  doubt :  and,  if 
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you  can  give  me  about  a  year^  it  will  be  most  beneficial  to  me,  as  well 
as  safer  for  your  clients. 

<<I  can  put  my  hand  at  this  moment  upon  lOOZ.,  which  I  toiUpay 
wer  to  youj  and  will  engage  by  the  beginning  of  April  next  to  have 
another  lOOi.  ready  for  yoUy  and  *other  eume  afterwards,  if  in  p<tQA.n 
the  mean  time,  I  should  be  so  unfortunate  as  neither  to  be  able  '- 
to  transfer  the  mortgage  nor  sell  the  property.  I  have  no  doubt,  that, 
as  soon  as  the  premises  are  let,  I  shall  be  in  a  situation  to  effect  a 
transfer  of  your  mortgage,  or,  failing  this,  to  sell  the  property,  which 
I  would  willingly  do,  and  thus  release  your  claim.  I  am  making  every 
exertion  to  accomplish  this.  I  am  at  the  same  time  doing  all  that  I 
can  to  obtain  a  tenant.  If  you  will  allow  me  as  long  a  time  as  you 
can,  it  will  be  of  very  great  service  to  me^  and  I  shall  be  much  indebted 
to  you." 

On  the  3d  of  January,  1849,  James  Lane  wrote  to  the  defendant,  as 
follows : — 

«  Referring  to  your  letter  of  the  18th  of  December,  I  will  consider 
that  200/.  will  be  paid  by  you  on  the  1st  of  April;  but  I  cannot  say  that 
further  time  wUl  be  given^  unless  the  amount  is  made  up  1500/.,  which 
would  only  require  about  250/.  more,  and  must  therefore  ask  you  to  effect 
this  by  the  time  named.'' 

On  the  12th  of  March,  1849,  the  defendant  wrote  to  James  Lane,  as 
follows : — 

<<I  have  enclosed  a  bank-bill  for  60/.  18a.  7(2.,  the. amount  of  the 
half-year's  interest  due  upon  the'  mortgage  on  the  premises  in  Broad 
Street,  minus  the  property-tax  of  1/.  16s.  5d.,  the  receipt  of  which  I 
shall  feel  obliged  by  your  acknowledging." 

To  this,  James  Lane,  on  the  16th  of  the  same  month,  replied, — 

<<  I  beg  to  acknowledge  the  receipt  of  banker's  draft,  at  fourteen 
days,  for  60/.  1S«.  7(2.,  on  account  of  interest  on  mortgage.  I  rely  on 
the  punctual  payment  of  200/.  arranged  by  us^  btfore  the  1st  of  AprU 
next:' 

*0n  the  4th  of  April,  1849,  James  Lane  wrote  to  the  defend-  r^ggo 
ant,  as  follows : —  *• 

«<  I  relied  so  entirely  on  your  promise  to  pay  200/.  before  the  1st 
instant,  that  I  am  much  disappointed  in  not  having  received  that  amount. 
I  have  shown  every  desire  to  meet  your  convenience,  without  enforcing 
the  many  and  expensive  remedies  open  to  me,  and  which  strictly  I  ought 
to  have  had  recourse  to :  but,  unless  the  remittance  is  made  within  a 
week,  I  cannot  longer  continue  to  forbear." 

On  the  9th  of  the  same  month,  the  defendant  wrote  to  James  Lane, 
as  follows : — 

<<  I  much  regret  that  I  was  not  enabled  to  pay  the  200/.  into  your 
account  by  the  time  agreed  upon.  I  shall,  however,  be  in  London  during 
the  latter  part  of  this  week,  or  possibly  the  Monday  or  Tuesday  of 
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next,  when  I  shall  have  the  pleasure  of  calling  upon  yon :  if  possible,  it 
will  be  this  week." 

On  the  10th  of  April,  1849,  James  Lane  wrote  to  the  defendant,  aa 
follows : — 

«  Cheltenham,  April  10,  1849. 

<<  Your  letter  of  the  9th  instant  has  been  forwarded  to  me  here.  As 
I  shall  not  be  in  London  before  the  end  of  the  week,  I  shall  thank  you 
to  pay  the  2007.  to  my  account  at  Twinings',  and  I  will  acknowledge 
the  receipt  on  my  return." 

On  the  2l8t  of  April,  1849,  James  Lane  wrote  to  the  defendant,  as 
follows : 

<<  I  am  much  disappointed  at  not  finding  the  2002.  sent  to  my  banker8\ 
I  cannot  wait  beyond  next  week,  finally.  I  must  then  proceed  in  th^ 
crdinary  wat/y  though  with  great  reluctance." 

*Qf^<l1      *^^  ^^^  ^^^^  ^^  ^^^  ^^^^  month,  the  defendant  wrote  to  James 
^  Lane,  as  follows : — 

a  I  have  to  acknowlege  the  receipt  of  yours  of  the  22d  ultimo,  and  to 
thank  you  for  the  kindly  spirit  in  which  it  was  written.  I  regret  much 
that  I  wan  unable  to  nend  you  the  money  by  the  time  you  had  fixed  upon. 
But  the  difficulty  of  getting  it  together  is  very  great ;  especially  as  for 
a  long  time  nothing  whatever  has  been  coming  in  from  the  Broad  Street 
property.  I  will  write  again,  or  see  you,  at  the  expiration  of  this 
week, — the  time  you  mention." 

On  the  7th  of  May,  1849,  James  Lane  wrote  to  the  defendant,  as 
follows : — 

«  Having  waited  the  expiration  of  the  time  mentioned  in  your  two 
last  letters,  for  payment  of  the  200Z.,  without  avail,  I  am  now  obliged 
finally  to  say,  that,  after  the  present  week,  I  must  take  all  available 
measures  for  recovery  of  the  whole  amount,  andpereonally  ogainH  your- 
ulf^t  which  I  regret,  but  must  enforce." 

On  the  14th  of  the  same  month,  the  defendant  wrote  to  James  Lane, 
as  follows : — 

« In  answer  to  yours  of  the  8th  ultimo,  I  regret  to  say  that  I  find  it 
to  be  out  of  my  power  to  pay  any  more  money  on  account  of  the  Broad 
Street  mortgage,  as  the  property  has,  as  you  are  aware,  been  for  a 
long  time  entirely  unproductive,  and  there  is  much  money  owing  to 
other  creditors.  A  bill  has  been  filed,  to  wind  up  the  estate,  by  Mr. 
Kemp,  to  whom  my  father  was  considerably  indebted.  But  I  fear  it 
will  be  found  there  is  little  for  those  creditors  who  are  not  secured." 
i^(xr.r,'\  0^  ^^^  ^^^  ^f  February,  1850,  after  issue  joined,  the  *plain-^ 
^  tifis'  attorneys  wrote  to  the  defendant's  attorneys  the  following 
letter : — 

«  Hamilton  and  others  v.  Terry. 

<«  We  abandon  the  claim  of  the  1502.  mentioned  in  the  particulars  of 
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demand  as  received  of  Mr.  Williams,  and  undertake  not  to  adduce  any 
eTidence  in  support  of  that  sum." 

K  the  court  should  be  of  opinion  that  ihe  plaintiffs  are  entitled  to 
succeed  in  respect  of  all  or  any  of  the  causes  of  action,  then  the  ver- 
dict was  to  stand  for  the  plaintifis  for  such  amount  of  damages  as  the 
court  might  direct ;  if  otherwiBe,  the  postea  was  to  he  delivered  to  the 
defendant ;  and,  in  either  event,  the  court  were  to  direct  in  what  way 
the  several  issues  should  be  entered,  for  the  plaintiffs  or  the  defendant. 

Wilki,  for  the  plaintiffs.(a)— The  defendant  has  by  the  letters  set 
out  bound  himself  personally,  for  a  good  consideration,  viz.  in  consi- 
deration of  the  plaintiffs'  forbearance  until  the  1st  of  April,  to  pay  them 
2002.  There  having  been  some  previous  negotiation  between  the  parties 
relative  to  the  paying  off  the  mortgage,  Lane's  letter  of  the  7th  of 
December,  1848,  proposes  an  extension  of  the  period  of  payment  until 
the  1st  of  July,  1849,  provided  *the  amount  should  be  reduced 
by  the  25th  of  March  to  15002.  In  answer  to  this,  the  defendant, 
on  the  18th,  writes, — <<  I  cannot  at  present  raise  so  large  an  amount : 
but  I  shall  be  enabled  gradually  to  accomplish  what  you  wish ;  and,  if 
you  can  give  me  about  a  year,  it  will  be  most  beneficial  to  me,  as  well 
as  safer  for  your  clients."  He  then  goes  on, — «I  can  put  my  hand,  at 
this  moment,  upon  1001.,  which  I  will  pay  over  to  you,  and  will  engage 
by  the  beginning  of  next  April  to  have  another  hundred  for  you."  And 
Lane,  in  his  letter  of  the  8d  of  January,  1849,  referring  to  the  defend- 
ant's letter  of  the  18th  of  December,  says, — « I  will  consider  that  2001. 
will  be  paid  by  you  on  the  1st  of  April," — showing  an  agreement  on 
the  plaintiflb'  part  to  forbear  until  that  day.  The  money  not  being 
paid,  Lane  again  writes,  on  the  4th  of  April,  expressing  his  disappoint- 
ment at  not  having  received  it ;  to  which  the  defendant  replies  on  the 
9th, — <^  I  much  regret  that  I  was  not  enabled  to  pay  tEe  200L  into 
your  account  by  the  time  agreed  upon.  I  shall,  however,  be  in  London 
during  the  latter  part  of  this  week,  when  I  shall  have  the  pleasure  of 
calling  upon  you ;"  thus  adopting  the  modified  proposal  in  Lane's  letter 
of  the  8d.  The  law  applicable  to  cases  of  this  sort  is  to  be  found  in 
Williams  on  Executors,  8d  edit.,  vol.  II.  pp.  1518 — 1519. 

OhanneUj  Serjt.  (with  whom  was  Montague  Smith) j  contr^.(5) — The 
declaration  seeks  to  charge  the  defendant  personally  for  the  debt  of 

(a)  The  points  msrked  for  argument  on  tiie  put  of  the  pUlntiffii,  were, — "  1.  That  the  oorres- 
pondenee  dieeloiM  a  eontracty  on  whioh  the  defendant  it  pereonally  Uahle  to  pay  the  mmi  of 
money  which  he  hat  therein  agreed  to  pay  to  the  plaintifb.  2.  That  there  la  a  good  eoniidera- 
Uon  for  this  contract,  as  well  in  reepeet  of  forbeyan9e  ae  of  asseti  more  than  sufficient  to  pay 
the  sams  in  question.  8.  Tliat^  by  promising  to  pay  a  part  of  the  testator's  debt  at  a  Aitnre  day, 
the  defendant  made  thai  part  of  the  debt  his  own.  4.  Thal»  by  promising  to  pay  a  part  of  the 
debt  when  the  defendant  had  in  his  possession  suflcient  asseU  to  pay  it,  he  became  penonaUy 
liable  for  its  payment" 

The  argnment  took  plaee  on  the  19th  of  Norember,  18A1,  befbre  JiBTiSy  C.  X,  Mavlb,  J., 
Xautoubo,  J.,  and  Wiuoams,  J. 

(&)  The  points  marked  for  argument  on  the  part  of  the  defbudaat,  wvre, — 

"Tliat  the  letters  set  out  in  the  ease  do  not  prore  the  contraot  aOegedin  the  deolanttioa;  tint 
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*Qft71  ^^^  testator.  It  is  only  in  *the  event  of  his  having  made  a  pro- 
^  mise  such  as  is  stated  in  the  deckration,  upon  the  considera- 
tion therein  alleged,  that  the  defendant  can  be  liable.  The  qnestion, 
therefore,  is,  whether  the  correspondence  set  ont  in  the  case  esta- 
blishes this.  This,  it  is  submitted,  shows  no  forbearance,  no  considera- 
tion. The  defendant's  letters  simply  evidence  a  hope  or  expectation 
on  his  part  that  he  will  by  a  given  day  be  in  funds.  If  they  go  further, 
they  at  the  most  only  show  an  offer  which  has  not  resulted  in  an  agree- 
ment :  at  any  rate,  they  do  not  show  a  contract  personally  to  'pay  upon 
the  day  named,  upon  such  a  consideration  as  is  necessary  to  support 
the  promise.  The  correspondence  commences  with  a  letter  from  the 
defendant,  who  seems  to  have  been  in  ignorance  of  the  state  of  his 
testator's  liability.  The  important  letters  are  those  of  the  7th  and 
18th  of  December,  1848.  In  the  former.  Lane,  addressing  the  defend- 
ant, says, — «I  fear  you  will  not  be  prepared  to  pay  off  the  mortgage, 
as  arranged,  ou  the  1st  of  January  next.  If  this  should  be  so,  I  can 
give  further  time  for  payment  of  the  mortgage  until  the  1st  of  July  next, 
provided  the  amount  is  reducedj  by  the  25th  of  March  next,  to  15002. 
It  is  only  on  these  terms  that  I  can  extend  the  time  beyond  the  1st  of 
January."  In  reply  to  this,  the  defendant  writes, — «I  have  well  con- 
sidered what  you  propose.  I  cannot  at  present  raise  so  large  an  amount ; 
but  I  shall  be  enabled  gradually  to  accomplish  what  you  wish :  and,  if 
you  can  give  me  about  a  year,  it  will  be  most  beneficial  to  me,  as  well 
as  safer  for  your  clients.  I  can  put  my  hand  at  this  moment  upon 
lOOZ.,  which  I  will  pay  over  to  you,  and  will  engage,  by  the  beginning 
of  next  April,  to  have  another  1002.  ready  for  you,  and  other  sums 
afterwards."  This  was  clearly  no  acceptance  of  the  plaintiff's  proposal. 
On  the  8d  of  January,  1849,  Lane  again  writes, — <<  Referring  to  your 
letter  of  the  18th  of  December,  I  will  consider  that  200{.  will  be  paid 
*9681  *^^  ^^^  ^^  ^^^  ^^^  ^^  April ;  but  I  cannot  say  that  further  time 
-'  will  be  given,  unless  the  amount  is  made  up  15002.,  and  must 
therefore  ask  you  to  effect  this  by  the  time  named."  [Maulb,  J. — So 
far  as  the  2002.  is  concerned,  Lane  assents  to  the  defendant's  proposal; 
but,  as  to  the  rest,  he  declines  to  give  an  extension  of  time.]  The 
letter  of  the  8d  of  January,  in  terms,  reiterates  the  proposal  contained 
in  the  letter  of  the  7th  of  December.  [Mauls,  J. — The  obvious  effect 
of  that  letter,  as  it  seems,  to  me,  is  this, — ^You  offer  2002.  by  the  1st 
of  April.  I  consent  to  take  that :  but,  as  to  the  further  sumtrand  times, 
which  you  leave  indefinite,  I  will  give  no  extension  of  time,  unless  you 
reduce  the  debt  to  1500Z.  by  the  time  named,  viz.,  the  25th  of  March.] 
The  qualified  proposition  is  nowhere  assented  to  in  writing.  There  was 
no  acquiescence  on  the  defendant's  part,  to  bind  the  plaintiffs  to  for- 

inoh  letters  do  not  ooutitnte  •  snfBoient  agreement  in  writing  to  ebarge  the  defendant  person- 
ally with  the  debt  of  the  testator;  and  that  each  letters  neither  diselose  an  absolute  promise  by 
the  defendant  to  pay  personaUy,  as  aUeged  in  the  deolaration,  nor  a  consideration  for  suoh  pro- 
mise^ if  any  promise  appears." 
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bearance.  [Mauls,  J. — ^The  letter  of  the  9th  of  April,  1849,  conyejs 
the  defendant's  regret  that  he  was  not  enabled  to  pay  the  200Z.  «  bj 
the  time  agreed  upon.'*]  At  no  period  did  the  plaintiffs  bind  them- 
selyes  to  forbear  until  the  Ist  of  April.  [Maule,  J. — ^A  man  does  not 
nsnally  apologize  for  neglecting  to  do  a  thing  which  he  has  not  engaged 
to  do.]  Assitming  that  there  was  a  promtae,  it  was  not  made  upon  the 
consideration  stated  in  the  declaration, — a  binding  agreement  for  for* 
bearance  on  the  plaintifis'  part.  There  is  nothing  to  show  that  any- 
thing occurred  to  prevent  them  from  suing  at  any  time  after  the  3d  of 
January,  and  before  the  1st  of  April.  [Maule,  J. — The  defendant's 
terms  were  too  indefinite  to  be  accepted  nmpiuni^.  He  seems  by 
silence  to  have  acquiesced  in  the  letter  of  the  8d  of  January.]  That 
will  not  satisfy  the  statute.  [Maulb,  J. — The  letter  of  the  9th  of 
April  shows  that  the  defendant  himself  considered  that  he  had  agreed 
to  pay  the  2002.]  That  was  after  the  breach :  that  clearly  will  not  do. 
[Maule,  J. — Surely  there  are  cases  where  the  signature  '''has  r«q/*q 
been  after  the  commencement  of  the  action.  WHles  disclaimed  '- 
any  intention  to  insist  that  a  completion  of  the  agreement  after  action 
brought  would  do.] 

WtUe8^  in  reply.— The  words  of  the  4th  section  of  the  29  Gar.  2, 
c.  8,  are,  that  « no  action  shall  be  brought  whereby  to  charge  any 
executor  or  administrator  upon  any  special  promise  to  answer  damages 
out  of  his  own  estate,  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person,  &c.,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,"  &c.  It  is  not  sug- 
gested, therefore,  that  a  writing  after  action  brought  would  satisfy  the 
statute.  But  it  is  submitted  that  any  memorandum  or  note  showing, 
either  in  itself  or  by  reference  to  some  other  document,  that  an  agree- 
ment has  been  entered  into  upon  a  good  consideratiou  before  action 
brought,  will  suffice,  though  made  after  the  commencement  of  the  action. 
Parke,  B.,  in  Bill  v.  Bament,  9  M.  &  W.  86,t  says :  «  There  must,  in 
order  to  sustain  the  action,  be  a  good  eontraet  in  existence  at  the  time 
of  action  brought ;  and,  to  make  it  a  good  contract  under  the  statute, 
there  must  be  one  of  the  three  requisites  therein  mentioned.  I  think, 
therefore,  that  a  written  memorandum,  or  part  payment,  after  action 
brought,  is  not  sufficient  to  satisfy  the  statute."  In  Fricker  v.  Tom- 
linson,  1  M.  &  G.  772  (E.  G.  L.  B.  vol.  89),  Maulb,  J.,  referring  to 
Elliott  V.  Thomas,  8  M.  &  W.  170,t  says :  <<  The  case  in  the  Exchequer 
decided  that  the  statute  of  frauds  only  altered  the  evidence  of  the  con- 
tract, and  did  not,  like  the  statute  of  Anne,(a)  make  the  contract  itself 
void ;  and,  if  that  be  so,  a  memorandum  of  the  contract  made  qfier  action 

(a)  9  Ann.  o.  14. 
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*d701  ^^^^  would  he  $uffie%efU;  and,  irhy,  tben,  shojold  not  '^aa 
-*  aoceptance  of  goods  after  action  brooght  be  admissible  in  evi- 
dence?" Bill  V.  Bament  has,  however,  decided  that  a  memorandom 
after  action  brought  is  insufficient.  The  reason  is,  that  the  materials 
most  be  complete  at  the  time  of  action  brought.  [Jbrvis,  C.  J. — That 
cannot  be  the '^reason:  otherwise,  the  contract  could  not  be  stamped 
after  action  brought.]  In  that  case,  there  is  a  mere  prohibition  to 
receive  the  document  in  evidence,  unless  it  has  a  stamp  on  it  at  the 
time.  [JsBVis,  C.  J. — Which  of  the  letters  do  you  rely  on  as  con- 
stituting the  contract  ?]  The  letters  of  the  18th  of  December,  1848, 
and  8d  of  January,  1849 ;  or  the  letter  of  the  8d  of  January,  coupled 
with  the  defendant's  subsequent  acquiescence.  [Maule,  J. — The  spirit 
of  the  statute  of  frauds  is  perfectly  well  satisfied  by  a  contract  made 
after  the  commencement  of  the  action.]  De  Beil  v,  Thompson,  8 
Beavan,  469,  is  a  strong  instance  of  a  subsequent  contract  of  this  sort. 
There,  a  parent,  by  his  agent,  on  the  marriage  of  his  daughter,  entered 
into  an  engagement,  in  writing,  with  her  intended  husband,  in  which  his 
name  was  written,  but  not  signed :  and  it  was  held,  that  a  letter  written 
by  the  parent  after  the  marriage,  referring  to  the  memorandum  as 
stating  the  terms  of  the  engagement,  was  either  a  sufficient  agreement 
signed  by  the  party^  within  the  statute  of  frauds,  or  a  sufficient  recog- 
nition of  the  use  made  of  his  name  in  the  memorandum.  And  Lord 
Lastgdalb,  M.  R.,  in  giving  judgment,  said :  <«  In  the  case  of  Randall 
V.  Morgan,  12  Yes.  78,  Sir  William  OnAiirr  expressed  great  doubt  whether 
a  letter  after  the  marriage,  referring  to  a  parol  agreement  before  the  mar- 
riage, would  be  sufficient  to  give  validity  to  a  promise  which  of  itself  pro- 
duced no  obligation :  but  Lord  Harooubt,  in  the  case  of  Hodgson  v. 
HutchiDSon,  5  Yin.  Abr.  522,  pi.  84,  thought  that  a  letter  after  marriage, 
♦Q711  <^^ido'uig  the  transactions  before,  was,  in  that  case,  sufficient." 
^'^-1  Dobell  V.  Hutchinson,  8  Ad.  k  E.  856  (B.  C.  L.  R.  vol.  80),  5N. 
&;  M.  251  (E.  G.  L.  R.  vol.  86),  was  a  very  remarkable  case.  There,  the 
purchaser  of  lands  by  auction  signed  a  memorandum  of  the  contract, 
endorsed  on  the  particulars  of  sale,  and  referring  to  them :  afterwards, 
he  wrote  to  the  vendor,  complaining  of  a  defect  in  the  title,  referring 
to  the  contract  expreeely,  and  renouncing  it :  the  vendor  wrote  and 
signed  several  letters,  mentioning  the  property  sold,  the  names  of  the 
parties,  and  some  of  the  conditions  of  sale,  insisting  on  one  of  them 
as  curing  the  defect,  and  demanding  the  execution  of  the  contract :  and 
it  was  held,  that  these  letters  might  be  connected  with  the  particulars 
and  conditions  of  sale,  so  as  to.  constitute  a  memorandum  in  writing, 
binding  the  vendor,  under  the  statute,  although  neither  the  original  con- 
ditions and  particulars,  nor  the  memorandum  signed  by  the  purchaser, 
mentioned,  or  were  signed  by,  the  vendor.  Lord  Dbnman,  delivering 
the  judgment  of  the  court,  said:  <«  The  cases  on  this  subject  are  not  at 
first  sight  uniform;  but,  on  examination,  it  will  be  found  that  they  esta- 
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blish  this  principle,  that,  where  a  contract  in  writing  or  note  exista 
which  binds  one  party,  any  subsequent  note  in  writing  signed  by  the 
other,  is  sufficient  to  bind  him,  provided  it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any  writing  which  contains  them," — 
referring  more  particularly  to  Saunderson  v.  Jackson,  8  Taunt.  169 ; 
Allen  V.  Bennett,  2  B.  &  P.  238 ;  and  Jackson  v.  Lowe,  1  Bingh.  9  (E. 
C.  L.  R.  vol.  8),  7  J.  B.  Moore,  219  (E.  C.  L.  R.  vol.  17).  Here,  the 
defendant's  letter  of  the  18th  of  December,  1848,  offers  to  pay  2002.  by 
a  certain  time,  and  expresses  a  hope  that  something  further  will  be  done : 
it  necessarily  involves  an  expectation  of  forbearance  ontil  the  1st  of 
April.  Lane's  answer  of  the  8d  of  January  assents  to  the  first  part 
of  the  proposal,  which  is  definite,  but  negatives  the  hope  expressed  in 
the  *second  part  of  the  defendant's  letter.  This  letter  of  the  r^gyo 
8d  of  January,  coupled  with  the  subsequent  conduct  of  the  defend-  ^ 
ant,  clearly  amounts  to  evidence  of  a  contract  such  as  is  here  declared 
on.  The  defendant's  silence  would,  according  to  the  doctrine  of  Bich* 
ardson  v.  Dunn,  2  Q.  B.  218  (E.  C.  L-  R.  vol.  42),  1  Gale  *  D.  417,  be 
enough  for  that.  [Williams,  J. — When  do  you  assume  the  contract 
of  which  these  letters  are  the  evidence  to  have  taken  place  T]  Upon 
the  receipt  by  the  defendant  of  the  letter  of  the  8d  of  January.  [Wil- 
liams, J. — Is  the  defendant  to  be  bound  by  his  proposal  of  the  18th  of 
December,  if  he  does  not  get  the  whole  indulgence  which  formed  hia 
entire  scheme  ?]  The  letters  of  the  4th  and  9th  of  April  show  that 
there  was,  before  the  1st  of  April,  a  contract  to  pay  200Z.,  in  consi- 
deration of  forbearance  until  that  day*  At  all  events,  there  was 
abundant  evidence  to  sustain  the  account  stated.  The  defendant  has 
had  the  benefit  of  the  forbearance,  and  that,  according  to  Cocking  v. 
Ward,  1  C.  B.  858  (E.  G.  L.  R.  vol.  50),  forms  a  sufficient  consideration 
to  support  the  account  stated.  Our.  adv.  vuU, 

Jbrvis,  C.  J.,  now  delivered  the  opinions  of  himself,  Mr.  Justice 
Williams,  and  Mr.  Justice  Talfourd  : — 

The  question  in  this  case  is,  whether  there  is,  upon  the  correspond- 
ence, evidence  of  the  contract  stated  in  the  declaration,  sufficient  to 
satisfy  the  statute  of  frauds. 

Upon  the  argument,  I  inclined  to  think  that  such  contract  was  proved 
by  the  letters  of  the  18th  of  December,  1848,  and  of  the  8d  of  January, 
1849 :  but,  upon  consideration,  I  agree  with  my  brothwrs  Williams  and 
Talfoubd  in  thinking  that  those  letters  are  not  evidence  in  writing  of 
0uch  contract  on  the  part  of  the  defendant,  and  that  there  are  no  other 
letters  which  prove  such  contract ;  and  that  consequently  the  defendant 
is  entitled  to  our  judgment. 

"^It  is  unnecessary  to  advert  to  the  letters  earlier  than  the  7th  ti^qito 
of  December.     Negotiations  had  been  going  on,  for  time  to  '- 
enable  the  defendant  to  pay  off  the  mortgage ;  and,  in  that  letter,  Mr. 
Lane,  one  of  the  plaintiffs,  expresses  a  fear  that  the  defendant  will  not 
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be  prepared  to  pay  off  the  mortgage,  as  arranged,  on  the  Ist  of  January 
then  next,  and  offers  to  give  farther  time  till  the  1st  of  Jnly  next,  pro- 
vided the  principal  was  reduced  to  1500Z.  by  the  25th  of  March.  In 
answer  to  this  letter,  the  defendant  wrote  the  letter  of  the  18th  of  De- 
cember, upon  which  the  plainti£fs  mainly  rely.  He  says,  in  effect, — I 
cannot  reduce  the  principal  to  1500Z.  by  the  time  ypu  name,  but  shall 
be  enabled  to  do  so  gradually ;  «  and,  if  you  can  give  me  about  a  year, 
it  will  be  most  beneficial  to  me,  as  well  as  safer  for  your  clients.*'  The 
time  he  wants,  is,  to  enable  him  gradually  to  reduce  the  principal  to 
1500Z.  He  proceeds  to  state  what  he  can  do  as  the  price  of  this  indul- 
gence : — « I  can  put  my  hand  at  this  moment  upon  100/.,  which  I  will 
pay  over  to  you,  and  will  engage,  by  the  beginning  of  next  April,  to 
have  another  lOOZ.  ready  for  you ;  and  other  sums  afterwards."  If 
these  words  amount  to  a  promise  to  pay  2001.  on  the  Ist  of  April,  in 
consideration  of  forbearance  until  that  time,  the  delaration  is  proved 
by  a  writing  which  satisfies  the  statute  of  frauds :  but,  if  they  are  but 
part  only  of  a  proposal  for  a  longer  period  of  forbearance,  which  pro- 
posal is  not  accepted  by  the  defendant,  the  declaration  is  not  proved ; 
because  the  acceptance  by  the  plaintiffs  of  part  of  the  defendant's  pro- 
posal, which  was  not,  when  written,  intended  to  operate  as  an  unquali- 
fied promise,  will  not  convert  that  which  was  a  proposal  merely,  into  a 
promise  in  writing,  signed  by  the  party,  so  as  to  satisfy  the  statute  of 
frauds. 

Upon  consideration,  we  are  of  opinion  that  these  words  are  only  part 
of  the  proposal  for  the  longer  period  of  about  one  year.  As  the  price 
of  that  forbearance,  the  defendant  offers  lOOZ.  down,  lOOZ.  on  the  lat 
*Q741  ^^  '^P^^>  ^^^  "^other  sums  afterwards.  If  he  was  agreeing  to 
J  purchase  forbearance  until  the  1st  of  April,  by  payment  of  200L 
on  that  day,  why  was  he  to  pay  other  sums  afterwards  ?  The  letter 
proceeds, — « If,  in  the  meantime,  I  should  be  so  unfortunate  as  neither 
to  be  able  to  transfer  the  mortgage  nor  to  sell  the  property,  I  have  no 
doubt  I  shall  be  enabled  to  effect  a  transfer,  &c."  The  meantime  here 
referred  to,  is  not  between  the  date  of  the  letter  and  the  1st  of  April ; 
it  is  the  period  of  about  a  year,  within  which  the  defendant  expected 
to  reduce  the  principal  to  1500L  It  seems  to  us,  therefore,  that  the 
time  he  was  proposing  to  purchase,  was  a  period  beyond  the  Ist  of 
April,  viz.,  about  a  year ;  and  that  the  offer  to  pay  lOOZ.  down,  and 
1002.  on  the  1st  of  April,  and  other  sums  afterwards,  was  an  offer  to 
pay  those  sums  as  the  price  of  that  longer  period,  and  not  as  the  price 
of  forbearance  until  the  1st  of  April  only. 

In  this  view  of  the  letter  of  the  18th  of  December,  the  answer  of 
Mr.  Lane  of  the  8d  of  January,  in  which  he  says, — «I  will  consider  that 
200Z.  will  be  paid  by  you  on  the  1st  of  April,'' — ^will  not  make  the  pro* 
posal  of  the  18th  of  December  an  absolute  promise  to  pay  2002.  on  the 
Ist  of  April. 
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It  was  farther  contended  tbat  the  letters  of  the  4th  and  9th  of  April 
contained  a  promise  sufficient  to  prove  the  declaration,  and  satisfy  the 
statute  of  frauds.  These  letters  do  not  state  an  agreement.  They 
refer  to  some  agreement  made  before  this  date,  and  are  probably  based 
upon  the  defendant's  acquiescence  in  the  view  which  the  plaintiffs  took, 
in  their  letter  of  the  3d  of  January,  of  the  defendant's  proposal  of  the 
18th  of  December.  Mr.  Lane  says,  in  his  letter  of  the  8d  of  January, 
— « I  shall  consider  that  200?.  will  be  paid  by  you  on  the  1st  of  April." 
The  defendant  does  not  dissent  from  these  terms,  but  allows  the  time 
to  run  on.  By  acquiescence,  he  agrees  to  the  terms  proposed;  but 
this  acquiescence  is  "^not  expressed  in  the  letter  of  the  9th  of  r^qtrf- 
April ;  and  the  agreement,  therefore,  which  consists  of  a  pro-  ^ 
posal  on  the  part  of  the  plaintiffs,  acquiesced  in  by  the  defendant,  is 
not  in  writing,  signed  by  the  defendant,  so  as  to  satisfy  the  statute  of 
frauds. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

Maule,  J. — I  entirely  concur  in  the  opinion  which  was  at  first  enter- 
tained by  the  Lord  Chief  Justice.  The  question  to  be  determined  is 
one  of  fact  rather  than  oT  law,  and,  turning  as  it  does  upon  a  some- 
what long  correspondence  between  the  parties,  it  is  probably  a  matter 
which  ought  to  be  left  to  a  jury.  The  action  is  one  in  which  the  plain- 
tiffs complain  that  the  defendant,  being  the  executor  of  the  mortgagor, 
in  consideration  of  forbearance  until  a  given  day,  personally  promised 
to  pay  2002.  in  part  of  the  mortgage  debt.  The  question  is,  whether 
that  promise  is  proved  in  such  a  manner,  regard  being  had  to  the  pro- 
visions of  the  statute  of  frauds,  as  to  charge  the  defendant  out  of  his 
own  moneys.  As  to  the  letters  of  the  4th  and  9th  of  April,  1849, 1 
entirely  agree  with  my  Lord  and  my  learned  Brothers  that  they  are  not  to 
be  taken  into  consideration  at  all.  Whether  or  not  the  decisions  upon 
this  point  rest  upon  any  solid  foundation,  it  is  unnecessary  now  to  specu- 
late upon.  I  think  the  letters  of  the  18th  of  December,  1848,  and  the 
8d  of  January,  1849,  amount  to  an  agreement  signed  by  the  defendant 
such  as  is  mentioned  in  the  declaration.  The  former  is  an  answer  to  a 
letter  of  Lane's  of  the  7th  of  December,  requiring,  as  the  price  of 
further  forbearance,  that  the  mortgage  debt  be  reduced  to  15002.  by 
the  25th  of  March  then  next ;  this  the  defendant  declares  his  inability 
to  do,  but  suggests,  that,  if  allowed  about  a  year,  he  could  accomplish 
it :  he  then  goes  on, — « I  can  put  my  hand  at  this  moment  upon  1002., 
which  I  will  pay  '^'over  to  you,  and  will  engage  by  the  beginning  r^girg 
of  April  next  to  have  another  1002.  ready  for  you."  Then  comes  ^ 
the  answer  of  the  3d  of  January,  in  which  Lane  says, — "  I  will  con- 
sider that  2002.  will  be  paid  by  you  on  the  1st  of  April ;  but  I  cannot 
say  that  further  time  will  be  given,  unless  the  amount  is  made  up 
15002.,  and  must  therefore  ask  you  to  effect  this  by  the  time  named." 
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It  appears  to  me  that  the  constrnction  put  npon  these  letters  by  Mr. 
WilleSf  in  his  argument,  is  the  true  one.  The  letter  of  th^  18th  of 
December  consists  of  two  parts,  which  are  distinct  and  separable. 
There  is  a  poutiye  offer  to  pay  2002.,  viz.  100/.  down,  and  another  lOOL 
by  the  beginning  of  April ;  and  then  the  defendant  goes  on  to  express 
an  intention  to  make  furtlier  payments,  and  a  hope  to  have  further  time 
allowed  him, — ^leaving  both  indefinite.  The  judgment  which  the  Lord 
Chief  Justice  has  just  pronounced,  proceeds  upon  the  inseparableness 
of  these  two  portions  of  the  letter.  To  that  I  cannot  assent.  I  think 
the  letter  imports  an  absolute  proposal  to  pay  2002.  by  the  beginning 
of  April,  in  consideration  of  forbearance  till  then,  which  proposal  is 
assented  to  by  the  plaintiffs'  letter  of  the  8d  of  January,  and  so  be- 
comes a  contract ;  but  that,  as  to  the  rest,  it  was  a  mere  proposal  to 
negotiate. 

I  am  not,  however,  so  obstinately  wedded  to  my  opinion,  as  to  think 
it  necessary  to  multiply  expressions  of  regret  at  my  inability  quite  to 
coincide  with  the  view  taken  by  the  majority  of  the  court.  Upon  the 
whole,  the  judgment  will  be  for  the  defendant. 

Judgment  for  the  defendant. 


*977]  *HEALD  v.  CARET.    Jan.  14. 

To  constitate  •  oonyenion  of  goods,  there  mast  be  tome  repndiAfcion  by  the  defeiidaiit  of  Urn 
owner*!  right,  or  tome  exercise  of  dominion  orer  them  by  him  inconsistent  with  sneh  righL 

A.  sent  by  railway  from  Paris  seren  eases  of  pictores,  Ao.,  addressed  to  "A.,  Custom-House, 
London  Bridge,  via  Dunkirk,  per  steamer."  Upon  their  arrival  at  Dunkirk,  one  of  the  paek- 
ages  was  found  to  be  damaged,  and  was,  according  to  the  course  of  proceedings  in  France^ 
detained  there  for  oflBcial  examination ;  the  remaining  six  being  sent  forward  by  B.,  the  agent 
at  Dunkirk  of  the  railway  company,  and  also  of  the  steam  shipping  company,  under  »  biU 
of  lading  making  them  deliverable  **  to  Cnstom-Honse,  London  Bridge^  or  to  order,"  upon 
payment  of  freight.    These  six  cases  duly  arrived  in  London,  and  were  received  by  A. 

The  remaining  case,  having  been  examined  and  repacked,  was  forwarded  by  B.by  another  ressel 
belonging  to  the  same  company,  under  a  bill  of  lading  making  it  deliverable  '<to  C,  to  hold  a4 
the  disposal  of  A.,  Custom-Honse,  London  Bridge,  or  to  his  wder,"  upon  payment  of  freight. 
Both  bills  of  lading  contained  a  memorandum  stating  that  the  goods  were  to  be  taken  oat 
twenty-four  hours  after  the  steamboat  was  reported  at  the  Custom-Honse,  or  the  same  wonld 
be  transhipped  into  lighters,  or  warehoused,  at  the  expense  and  risk  of  the  proprieton  of  th* 
goods. 

Upon  the  arrival  of  the  vessel  in  London,  the  last-mentioned  case  was  landed  by  C.  (who  was 
the  agent  in  London  of  the  shipping  company),  who  paid  the  duty  on  the  contents,  and  placed 
it,  in  his  own  name.  In  a  free  warehouse  on  Brewer's  Quay,  a  usual  and  aeeustomed  and  proper 
place  for  the  purpose. 

The  wharfinger  shortly  afterwards,  for  his  own  convenience,  and  without  the  knowledge  of  C, 
removed  the  case  in  question,  with  other  goods,  to  another  warehouse  of  the  same  deseriptloB 
belonging  to  him,  in  Seething  lane,  where  it  was  destroyed  by  an  aocidental  fire : — 

Held,  that  C.  did  not  exceed  his  duty,  in  landing  and  warehousing  the  goods,  and  consequently 
was  not  guilty  of  a  conversion,  or  responsible  for  their  loss,  although  the  Jury  found  that  he 
was  not  acting  with  a  view  to  do  his  best,  or  as  a  prudent  man  wonld  have  acted  intending 
to  do  his  best,  for  the  benefit  of  the  owner  of  the  goods,  but  with  a  view  to  his  own  profit; 
and  that  the  circumstance  of  his  having  paid  the  duty  upon  the  goods  made  no  difference. 
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This  was  an  action  of  trover  for  a  case  containing  pictares, 
frames,  Ajp. 

Plea, — ^first,  not  goiltj, — secondly,  not  possessed. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at  West- 
minster after  Trinity  Term  last.  The  facts  which  appeared  in  evidence 
were  as  follows : — 

On  the  8th  of  Angast,  1850,  the  plaintiff,  who  was  then  residing  at 
Paris,  being  desirous  of  sending  certain  pictures  (which  he  had  carried  ' 
over  with  him  from  England  about  four  months  before)  and  bronzes  to 
England,  caused  them  to  be  packed  in  seven  cases,  which  were  marked 
and  numbered  DD  1  to  7,  and  addressed  "*"<<  Nisbett,  Custom-  r^iQ 
House,  London  Bridge,  per  Steamer,"  and  sent  to  the  station  of  ^ 
the  Railroad  of  the  North,  where  his  butler  George  Nisbett  on  his  behalf 
signed  the  following  << customs  declaration:" — (a) 

«  Railroad  of  the  North.     First  division. 
«  Office  of  Paris.    Exploitation. 
<<  (Date.)  Declaration  of  Customs.    Page  of  route.  No.  — . 
<<  I  the  undersigned,  George  Nisbett,  residing  at  Parity  rue  Beaugon^ 
8,  declare  to  dispatch  by  the  railroad  of  the  North  the  goods  described 
below,  to  the  address  of  OuMtom-H(m%ej  London  Bridge^  at  LondoUy  I 
engaging  to  pay  all  the  expenses  of  carriage  and  other  charges  to  which 
the  cases  described  below  may  be  subjected,  weighing  together, — 


Mttks. 

Kof. 

Number. 

Nature  of  the  OMM. 

Weight 

Velve. 

DD 
DD 

DD 
DD 

DD 
DD 
DD 

1 
2 

3 
4 

5 
6 

7 

Caw  containing  11  picturet  under  canwu 

Com.  10  laieeet  bronMem  3  clock§ 

138  UL 

06  « 

170  « 

203  " 
95  « 
62  " 

135  " 

900  fr. 

8000  '« 
1600  «< 

2000  » 

1200  M 

2600  " 

600  « 

Ccue,  5  large  pieett  hron»e  (gilt)   and  cloche,  and  a 

Caee,  10  pieturte  on  eanvae  and  under  glaeee$  .... 
Can,  7  pieeee  o/ porcelain,  2  complete  vaeee     .... 
CaeCf  different  hor§e  hameee  for  a  carriage     .... 

899  " 

11600  " 

(Signed)  '<  Oeorge  Niebet^ 

Upon  the  arrival  of  the  seven  cases  at  Dunkirk,  it  was  found  that  one 
of  them,  DD  No.  1,  had  sustained  damage  during  its  transit;  and 
accordingly  it  was  detained  there,  pursuant  to  a  regulation  of  the  French 
law,  by  one  Richard,  who  was  the  agent  there,  as  well  of  the  railway 
*as  of  The  General  Screw  Steam  Shipping  Company,  for  the  pur-  rM7Q 
pose  of  its  undergoing  an  official  inspection  by  an  officer  of  The  '- 
Tribunal  do  Commerce.  The  other  six  cases  were  forwarded  to  London 
by  the  last-mentioned  company's  vessel  Sir  Robert  Peel,  under  a  bill 

(a)  The  parti  in  italic  were  writton ;  the  reft  printed. 
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of  lading  of  whicli  the  following  is  a  copy, — ^the  parts  in  italic  being 
written,  the  rest  printed : —  ^ 

^  Oenenl  Screw  Steam  Ship-    "  Shipped  in  good  order  and  well-conditioned,  hj  K.  Richard,  in 

ping  CompaDy*!  agenoy.  the  eteam-hoat  of  the  Sn^iih  oompaay  General  Serew  Steam 

N.  Richard,  Shipping  Company,  named  the  Sir  Bobert  Peel,  commanded,  for 

Commercial  agent,  the  present  voyage,  hy  Captain  John  Boxer,  and  now  moored  in 

Dnnkirk.  thie  harbour,  bound  for  London,  tix  ca§ea  piehtret,  hronmt,  etodttp 

and  hameM  0/  kor9e§f  weighing  about  701  kilograrnvtet,  the  said 

goods  marked  and  numbered  as  in  the  margin,  and  to  be  delivered 

y\.  in  the  like  good  order  and  oondition  at  the  said  port  of  London 

y^      \  (the  aet  of  God,  the  Queen's  enemies,  fire,  machinery,  beilan^ 

V   '^^   y  2/7  and  all  and  eveiy  other  dangers  sad  accidents  of  the  seas,  rirer^ 

\^yy  and  iteam-nafigation  of  whatever  nature  or  kind  soever  excepted) 

to  CWfoM-JSToiise,  London  Bridge,  or  to  order,  upon  payment  of 

freight  at  the  rate  of  32.  lis.  tterling/rom  Pari*  to  London,  witk 

"  Disbursements  £ —  sterling.    per  cent,  primage,  and  average  accustomed,  and  disburse- 

"The  goods  to  be  taken  out    mtnts  as  in  the  margin,  amounting  to 

H  hours  after  the  steam-boat       **  In  testimony  whereof  the  captain  or  agent  of  the  said  ship 
is  reported   at  the  Custom-    has  signed  three  bills  of  lading  all  of  this  tenor  and  even  date^ 
House,  or  the  same  will  be    the  one  of  which  being  performed  the  others  shall  be  void, 
transhipped  into  lighters,  or        '<  Done  at  Dunkirk,  the  IQtk  Anguat,  1850. 
warehoused,  at  the  expense  '*Pr.  N.  Biehord, 

and  risk  of  the  proprietors  of  ''  Moieeenet, 

snoh  goods."  **  Contents,  weight  and  measure  unknown." 

The  endorsement  was  as  follows : — « Deliver  to  my  order,  Creorge 
Frederick  Nisbett,  16,  Suffolk  Street,  Pall  Mall." 
*QR(\1      ^^  ^^^  ^^^^  ^^  August,  Richard,  the  agent  at  Dunkirk,  '''wrote 
-^  to  the  defendant,  who  was  a  custom-house  agent  in  London,  and 
also  agent  for  the  shipping  company,  as  follows : — 

"Dunkirk,  11th  August,  1850. 
« Mr.  W.  H.  Carey,  London, 

"  Sir, — Time  failed  me  yesterday  to  write  to  you.  I  am  now  to 
repair  this  involuntary  omission ;  and  I  hope  this  letter  will  reach  you 
before  the  discharging  of  the  Sir  Robert  Peel.  This  vessel  sailed  with 
a  cargo  rather  insignificant,  but  better  than  I  at  first  expected. 

"In  the  packet  addressed  to  you,  forwarded  by  my  house,  yoa 
found  the  bill  of  lading  for  DD  2|7,  six  cases,  containing  pictures, 
bronzes,  clocks,  &c.  These  cases,  sent  from  Paris  by  Mr.  George  Nis- 
bett,  are  addressed  Gustom-House,  London  Bridge.  Have  the  good- 
ness to  hand  the  bill  of  lading  to  the  party  entitled,  apprising  him  at 
the  same  time  that  the  case  DD  No.  1,  arrived  here  with  internal 
breakages,  and  that  I  was  bound  to  demand  from  the  tribunal  an  inspec- 
tion, for  ascertaining  the  cause  and  the  extent  of  the  damage.  This 
inspection  having  been  finished,  it  appears  that  the  damage  was  caused 
by  bad  packing.  As  soon  as  the  orders  of  Mr.  Nisbett  are  received,  I 
will  forward  you  the  case  remaining  in  dock. 

(Signed)  "ForN.  Richard, 

"MOISSBNET." 

The  damaged  case  having  been  inspected  by  the  proper  officer  at  Dun* 
kirk^  Richard  paid  the  charges  and  customs  duty  thereon,  and  on  the 
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18th  of  Attgost,  shipped  it  on  board  the  City  of  Rotterdam  steamer  for 
London,  under  a  bill  of  lading  making  it  deliverable  « to  Mr.  Carey,  to 
hold  at  the  disposal  of  Mr.  George  Nisbett,  Custom-House,  London 
Bridge,  or  to  his  order,  upon  payment  of  freight  at  the  rate  of  2Z.  12«. 
lie?,  sterling  from  Paris  to  London." 

♦This  bill  of  lading  was  enclosed  in  a  letter  of  the  same  date  r^qc^-^ 
addressed  by  Richard's  clerk  to  the  defendant,  to  the  following  '- 
effect : — 

<<  Dunkirk,  18th  August,  1850. 
"Mr.  W.  H.  Caket,  London. 

Sir, — I  haye  the  honour  to  remit  to  you  under  this  cover  the  bill  of 
lading  of  D  D  No.  1,  one  case  of  pictures,  which  please  to  hold  at  the 
disposal  of  Mr.  Oeorge  Nisbett,  Custom-House,  London  Bridge. 

"  For  N.  Richard, 

"MOISSENET." 

« P.  S.  On  the  other  side,  I  give  you  my  detailed  account  of  the 
case  D  D  No.  1,  for  which  an  inspection  has  been  demanded.  These 
charges  amount  to  the  sum  of  fr.  46-65 ;  and,  if  Mr.  Nisbett  desires  it, 
to  preserve  his  recourse  against  the  sender  or  the  packer,  I  will  send 
him  the  document,  signed  by  the  members  of  the  tribunal. 

<<  Customs  duties  900  fr.,  ^  per  cent.  10^.  stamp  and 

receipt 8*80 

<<  Dunkirk  to  London         .      * 16*15 

<<  Charges  of  inspection,  unpacking,  and  repacking      .    46*65 

«fr.  66.10 
«jE2.  12.  11."  

Nisbett  duly  received  the  six  cases  numbered  2  to  7,  which  were 
cleared  for  him  by  one  Nelham,  a  custom-house  agent,  who  had  been 
recommended  to  him  for  that  purpose  by  the  defendant.  The  case 
numbered  1,  arrived  in  London  on  the  15th  of  August ;  but,  no  person 
being  there  on  the  part  of  the  plaintiff  to  receive  it  within  twenty-four 
hours  after  the  ship  was  reported,  the  defendant,  without  any  instruc* 
tions,  and  without  making  any  communication  to  the  plaintiff  or  to  any 
person  on  his  behalf,  cleared  it,  and  caused  it  to  be  placed,  on  the  16th, 
in  his  own  name,  *in  the  warehouse  of  one  Barber,  on  Brewer's  r^qoo 
Quay  (part  of  which  was  bonded  and  part  free),  where  he  was  ^ 
accustomed  to  deposit  goods  arriving  by  steam-vessels  from  Dunkirk, 
and  paid  the  duty  upon  the  contents.  The  case  was  afterwards,  viz.  on 
the  13th  of  September,  removed  by  Barber,  for  his  own  convenience, 
and  without  any  direction  from,  and  without  the  knowledge  of,  the 
defendant,  to  another  warehouse  belonging  to  him,  in  Seething  Lane, 
where  it  was  destroyed  by  an  accidental  fire  on  the  19th.  The  demand 
was  subsequent  to  the  fire. 
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On  the  part  of  tbe  plaintiff,  it  was  contended  that  the  dat]^  of  the 
defendant,  upon  the  arrival  of  the  package  in  question  in  London,  was, 
either  to  send  information  thereof  to  Mr.  Nelham,  the  agent  who  had 
cleared  the  other  six  packages,  or  to  allow  the  case  to  be  conveyed  to 
the  Queen's  warehouse  (referring  to  the  customs  regulation  act,  8  &  9 
Vict.  c.  86,  s.  16) :  and  it  was  insinuated  that  the  defendant's  object  in 
doing  as  he  did,  was  to  obtain  the  commission  or  brokerage  for  landing, 
clearing,  and  warehousing  the  package  himself. 

For  the  defendant,  it  was  insisted  that  there  was  no  evidence  of  a 
conversion, — citing  Fouldes  v.  Willoughby,  8  M.  &  W.  640,t  1  Dowl. 
N.  8.  86,  where  it  was  held,  that,  to  maintain  trover,  there  must  be 
some  exercise  of  ownership  over  the  chattel  taken,  inconsistent  with  the 
owner's  right  of  dominion.  But,  the  learned  judge  intimating  an 
opinion  that  there  was  a  case  for  the.  jury  that  the  destruction  of  the 
goods  was  the  result  of  an  unauthorized  act  of  the  defendant,  it  was 
submitted,  that  the  evidence  showed  that  the  defendant  had  authority 
to  do  as  he  did  with  the  goods ;  that,  the  package  in  question  arriving 
with  the  loose  direction  it  did,  consigned  to  the  defendant's  care,  the 
^q^q-i  defendant  could  not  reasonably  have  dealt  with  "^it  otherwise 
^  than  he  did ;  and  that,  at  all  events,  he  was  not  responsible  for 
the  act  of  Barber  in  removing  the  case  from  the  warehouse  at  Brewer's 
Quay  to  that  in  Seething  Lane,  but  for  which  removal  it  would  have 
been  safe,  and  consequently  the  plaintiff  was  not  entitled  to  recover, 
as  against  the  defendant,  more  than  nominal  damages. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether  the  plain- 
tiff had  authorized  the  defendant  to  act  as  he  did  in  depositing  the  goods 
in  Barber's  warehouse, — secondly,  whether  the  defendant's  object,  in 
doing  as  he  did,  was,  to  do  the  best  he  could  for  the  benefit  of  the  con- 
signee,— thirdly,  whether  he  acted  under  the  circumstances  as  a  prudent 
man  would  have  acted,  whose  object  was  to  do  the  best  for  the  benefit 
of  the  owner  of  the  goods.  And,  as  to  the  damages,  he  observed  that 
there  could  be  no  such  thing  as  nominal  damages  in  trover,  unless 
the  goods  were  restored ;  and  he  left  it  to  the  jury  to  say  what  was  the 
value  of  the  pictures  at  the  time  they  were  landed,  regard  being  had 
to  what  had  occurred  to  the  package  in  the  course  of  its  transit  by 
railway. 

The  jury  having  answered  these  three  questions  in  the  negative,(a) 
and  assessed  the  value  of  the  pictures  at  150Z.,  his  lordship  thereupon 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  150/., — ^reserving 
to  the  defendant  leave  to  move  to  enter  a  verdict  for  him,  or  a  nonsuit, 
if  the  court  should  be  of  opinion  that  there  was  no  evidence  of  a  con- 
version ;  or  to  reduce  the  verdict,  if  the  court  should  be  of  opinion  that 

(a)  Ooe  of  them  at  the  Mine  time  obsenring,  "  We  think  that  the  defendant  had  no  right  to 
meddle  with  the  package.  If  Jie  had  taken  no  notice  of  it  whatever,  it  would  hare  gone  to  the 
Qoeen's  warehoose,  and  been  deUvered  np  to  the  plaintiff  when  he  or  his  agent  appUed  for  it** 
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there  wa$  evidence  of  a  conyersion,  but  that  the  plaintiff  was  not  entitled 
to  more  than  nominal  damages. 

*  Wation^  in  Michaelmas  Term  last^  moyed  accordingly,  and  r^Qo ^ 
also  for  a  new  trial  on  the  ground  that  the  verdict  was  against  '- 
the  weight  of  evidence.  He  submitted  that  the  evidence  disclosed  no 
conversion ;  that  the  defendant  performed  his  duty  when  he  placed  the 
goods,  no  one  having  claimed  them  on  the  part  of  the  owner  within 
twenty-four  hours  after  the  ship  was  reported,  in  a  place  of  safe  custody; 
and  that  the  circumstance  of  the  defendant's  having  paid  the  duty  upon 
them  made  no  difference,  inasmuch  as  if  the  money  was  improperly  paid, 
it  was  merely  a  payment  by  the  defendant  in  his  own  wrong,  with  which 
he  could  not  charge  the  plaintiff.  He  cited  Bushel  v.  Miller,  1  Stra. 
128,  Drake  v.  Shorter,  4  Esp.  N.  P.  C.  166,  Alexander  v.  Southey, 
5  B.  &  Aid.  247  (E.  C.  L.  R.  vol.  7),  and  Fouldes  v.  Willoughby,  8  M. 
k  W.  540,t  1  Dowl.  N.  S.  86.  [Maulb,  J.,  referred  to  Stiernheld  v. 
Holden,  4  B.  &  C.  5  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  17  (E.  C.  L.  R. 
vol.  16),  R.  &  M.  219  (E.  C.  L.  R.  vol.  21),  and  asked,— Did  not  the 
defendant,  by  paying  the  duty,  acquire  to  himself  a  larger  control  over 
the  goods  than  he  would  otherwise  have  had  ?  And  did  he  not  pay  the 
duty  for  the  purpose  of  acquiring  such  larger  control  ?] 

ByleBj  Serjt.,  and  (7.  JR.  Clarkey  now  showed  cause. — There  was  ample 
evidence  of  a  conversion.  By  the  defendant's  unauthorized  dealing  with 
the  goods,  they  have  been  destroyed.  He  had  no  right  to  subject  them 
to  a  lien,  by  paying  the  duty  upon  them,  and  lodging  them  as  he  did  in 
a  free  warehouse.  But  for  that  unauthorized  act,  they  would  have  been 
safely  housed  in  the  Queen's  warehouse,  under  the  customs  regulation 
act,  8  &  9  Vict.  c.  86,  s.  16,  which  provides  for  the  very  case.  It  enacts 
«<that  every  importer  of  goods  shall,  within  fourteen  days  after  the 
arrival  of  the  ship  importing  the  same,  make  perfect  entry  inwards  of 
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0uch  goods  ♦or  entry  by  bill  of  eight,  in  manner  thereinafter 
provided,  and  shall  within  such  time  land  the  same ;  and,  in 
default  of  stick  entry  and  landing j  it  ehall  be  latrful  for  the  officers  of 
the  etutome  to  convey  such  goods  to  the  Queen* s  warehouse  ;  and  when- 
ever the  cargo  of  a  ship  shall  have  been  discharged,  with  the  exception 
only  of  a  small  quantity  of  goods,  it  shall  be  lawful  for  the  officers  of 
the  customs  to  convey  such  remaining  goods,  and  at  any  time  to  con- 
vey any  small  packages  or  parcels  of  goods,  to  the  Queen's  warehouse, 
although  such  fourteen  days  shall  not  have  expired,  there  to  be  kept 
waiting  the  due  entry  thereof  during  the  remainder  of  such  fourteen 
days ;  and,  if  the  duties  due  upon  any  goods  so  conveyed  to  the  Queen's 
warehouse  shall  not  be  paid  within  three  months  after  such  fourteen 
days  shall  have  expired,  together  with  all  charges  of  the  removal  and 
warehouse  rent,  the  same  shall  be  sold,  and  the  produce  thereof  shall 
be  applied,  first,  to  the  payment  of  freight  and  charges,  next,  of  duties, 
and  the  overplus  (if  any)  shall  be  paid  to  the  proprietor  of  the  goods." 
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The  question  which  arose  in  Fouldes  v.  Willonghby,  arises  here. 
[Maulb,  J. — Could  the  defendant  have  brought  an  action  against  the 
plaintiflf  for  the  money  he  paid,  as  for  so  much  money  paid  to  the  plain- 
tifif 's  use  ?]  Clearly  not.  The  jury  find  that  he  had  no  authority  to 
make  the  payment,  that  he  had  some  indirect  motive  for  what  he  did, 
and  that  he  did  not  act  as  a  prudent  man  intending  bond  fide  to  do  the 
best  for  the  consignee,  would  have  done.  The  goods  having  been 
destroyed  by  the  means  and  in  consequence  of  the  defendant's  unautho- 
rized act,  that,  according  to  the  doctrine  laid  down  in  Fouldes  v.  Wil- 
loughby,  amounts  to  a  conversion.  Lord  Abixger  there  says  :{a)  « In 
order  to  constitute  a  conversion,  it  is  necessary  either  that  the  party 
taking  the  goods  should  intend  some  use  to  be  made  of  them,  by  him- 
*9861  ^^^^  ^^  ^y  those  for  whom  he  acts,  or  that,  *owing  to  his  act,  the 

^  goods  are  destroyed  or  consumed,  to  the  prejudice  of  the  lawful 
owner."  [Maulb,  J. — Suppose  a  horse  being  near  a  ferry,  and  the 
ferryman,  imagining  (contrary  to  the  fact)  that  the  owner  of  the  horse 
wanted  it  ferried  over,  takes  it  on  board,  and  the  horse  is  accidentally 
drowned  on  the  passage, — would  that  be  a  conversion  ?]  It  is  submitted 
that  it  would.  [Cresswell,  J. — At  what  period  ?]  At  the  moment 
when  the  ferryman  took  the  horse  into  his  unauthorized  custody,  and 
so  put  it  in  the  way  of  being  drowned.  Here,  the  bill  of  lading  gave 
no  property  to  the  defendant  in  the  goods :  he  was  « to  hold  them  at 
the  disposal  of  Nisbett:"  Evans  v.  Martell,  12  Mod.  166,  3  Salk.  290, 
1  Lord  Raym.  271.  In  Syeds  v.  Haigh,  4  T.  R.  260,  Buller,  J., 
says :  « If  one  man  who  is  intrusted  with  the  goods  of  another  put 
them  into  the  hands  of  a  third  person,  contrary  to  orders,  it  is  a  con- 
version. If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn, 
that  is  a  conversion ;  for,  though  I  may  have  the  horse,  on  sending  for 
him  and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge  on  me.'* 
[Jeryis,  C.  J. — The  goods  in  question  having  been  originally  carried 
from  this  country  to  Paris,  how  came  they  to  be  chargeable  with  duty 
at  all  ?(&)]  In  Hawkes  v,  Dunn,  1  C.  &  J.  619,t  the  defendant  received 
from  A.  some  bacon,  really  the  property  of  a  bankrupt,  and  the  mes- 
senger under  the  commission  asked  him  if  he  had  not  got  some  bacon 
of  the  bankrupt ;  to  which  he  replied  that  he  had  some  belonging  to 
A. ;  upon  which  the  messenger  desired  him  to  take  care  of  it,  and  not 
^qn^i  part  with  it,  as  more  would  *be  heard  of  it :  the  defendant  after- 

-'  wards  allowed  the  bacon  to  be  returned  by  A.  to  the  person  from 
whom  A.  received  it :  and  it  was  held  that  this  was  eridence  of  a  con- 
version.    [Williams,  J. — ^In  that  case,  the  defendant,  after  a  sort  of 

(a)  8  M.  &  W.  547.t 

(6)  The  33d  and  34th  seetionfl  of  the  8  A  9  Vict.  c.  86,  provide  that  goods  exported  may  be 
legally  re-imported  and  entered  by  *'  bill  of  store/'  and  warehoused  as  npon  the  first  importation, 
"  provided  the  property  in  such  goods  continue  in  the  person  by  whom  or  on  whose  accotiat  tli« 
same  have  been  exported,  and  that  such  re-importation  take  place  within  six  years  from  the  date 
of  the  exportation."    Here,  it  was  within  four  months. 


11  COMMON  BENCH.    (2  J.  SCOTT.)  987 

acquiescence  in  the  claim  of  the  messenger,  allowed  the  bacon  to  get 
into  the  hands  of  a  person  having  no  title.  This  is  not  this  case.] 
Powell  V.  Saddler,  cited,  Paley's  Pr.  &  Agent,  8d  edit.  80  {e),  was  a 
case  of  troYer  for  three  horses.  The  plaintiff  had  sent  the  horses  to 
the  defendant,  to  be  sold  the  next  day :  the  defendant's  clerk  told  him 
that  the  next  day  would  not  be  so  good  a  time  to  sell  them  as  the  follow- 
ing sale-day ;  in  consequence  of  which,  the  plaintiff  said  he  would  send 
for  them  back  again,  which  he  did  the  next  evening ;  but  they  had  been 
sold.  In  a  conversation  concerning  the  sale,  the  defendant  said  it  was 
«( a  mistake  of  his  clerk,  for  which  he  was  not  answerable."  GarroWj 
for  the  defendant,  insisted  that  there  was  no  evidence  of  conversion. 
But  Lord  Ellenbobough  said :  (<  I  am  of  opinion  that  a  conversion  has 
been  proved :  the  horses  were  intrusted  to  the  defendant  for  a  qualified 
purpose,  which  he  admitted  was  not  conformed  to.  Where  goods  are 
committed  to  one  for  a  qualified  purpose,  any  deviation  from  it  in  the 
disposition  of  them  is  a  conversion ;  as,  if  a  man  borrow  a  horse  to  ride, 
and  leave  him  at  an  inn,  it  has  been  held  to  be  a  conversion."  [Jsryis, 
C.  J. — No  doubt,  a  man  may  be  guilty  of  a  conversion  of  goods  which 
have  rightfully  come  into  his  possession,  if  he  uses  them  for  a  purpose 
other  than  that  for  which  they  were  intrusted  to  him.  But,  does  the 
mere  fact  of  the  defendant's  having  as  a  volunteer  paid  the  duty  charged 
upon  these  goods,  constitute  a  conversion?]  It  is  submitted  that  it 
does,  inasmuch  as  it  chan  jyd  the  destination  of  the  goods,  and  so  caused 
their  destruction. 

Then,  it  is  said,  that,  assuming  that  there  was  a  conversion,  it  took 
place  when  the  goods  were  warehoused  '^'at  Brewer's  Quay ;  and 


that  the  defendant,  being  no  party  to  their  removal  to  Seething 
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Lane,  is  only  liable  for  nominal  damages.  It  is  submitted,  however, 
that  the  true  measure  of  damages,  is,  the  value  of  the  goods,  and  that 
the  only  result  of  the  fire,  was,  to  deprive  the  defendant  of  the  option  of 
delivering  them  up.  [Jervis,  C.  J. — The  verdict  and  judgment  in  tro* 
ver  changes  the  property  in  the  goods.(a)]  The  delivery  up  of  the  goods 
is  mere  matter  of  arrangement.  Lord  Ellsnborough,  in  Mercer  v. 
Jones,  3  Campb.  477,  says, — ^^  In  trover,  the  rule  is,  that  the  plaintiff 
is  entitled  to  damages  equal  to  the  value  of  the  article  converted,  at  the 
time  of  the  conversion."  So,  in  M'Leod  v.  M'Ghie,  2  Scott,  N.  R. 
604,  2  M.  &;  6.  326  (E.  G.  L.  B.  vol.  40),  in  trover  for  an  unstamped 
memorandum,  whereby  the  defendant  agreed  to  guaranty  to  the  plain- 
tiff payment  for  "  half  the  amount  of  certain  fixtures,  say  about  lOOZ." 
(which  memorandum  the  defendant  withheld  from  the  plaintiff,  having 
obliterated  his  own  signature),  the  jury  gave  an  unqualified  verdict  for 
lOOZ. ;  and  a  motion  for  a  new  trial,  on  the  ground  that  the  memoran- 
dum,  being  unstamped,  was  worthless,  and  therefore  the  damages  exces- 
sive, and  that  the  judge  ought  to  have  directed  the  jury  to  find  a  verdict 

(a)  See  Cooper  «.  Shepherd,  8  C.  B.  2^6  (B.  0.  L.  B.  vol  64). 
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in  the  alternative, — ^to  be  reduced  to  nominal  damages,  on  the  memoran- 
dum being  given  up, — ^was  refused.  And  in  Finch  v.  Blount,  7  C.  &  P. 
478  (E.  C.  L.  R.  vol.  32),  the  defendant  in  trover  having  onlj  pleaded 
that  he  did  not  convert  the  goods,  Patteson,  J.,  refused  to  allow  his 
counsel  to  cross-examine  the  plaintiff's  witnesses,  to  show,  in  mitigation 
of  damages,  that  the  goods  taken  really  belonged  to  a  third  person ;  say- 
ing,— ^^I  really  think,  that,  in  trover,  the  verdict  that  the  jury  are 
farced  to  givej  is,  the  value  of  the  property.  There  have  been  cases  in 
trover  where  it  has  been  attempted  to  get  more  damages  than  the  pro- 
*QftQl  P^^*y  ^^^^  ^^^  •  (^)  ^^*  ^  never  heard,  that,  *where  property  is 

-'  taken,  the  plaintiff  is  to  have  a  farthing  damages,  and  the  defend- 
ant keep  the  property:  that  would  be  allowing  the  defendant  to  take 
advantage  of  his  own  wrong.  I  think  I  ought  not  to  admit  the  evi- 
dence." 

Watson  {BramtveU  and  Manisty  were  with  him)  was  heard  in  support 
of  the  rule. — ^The  defendant  was,  notwithstanding  the  answers  given 
by  the  jury  to  the  questions  put  to  them  by  the  learned  judge,  perfectly 
justified  in  dealing  as  he  did  with  these  goods.  And,  even  if  he  were 
not,  that  which  he  did  does  not  in  law  amount  to  a  bonversion.  The 
goods  in  question  were  sent  by  the  plaintiff,  to  go  by  railway  from 
Paris  to  Dunkirk,  from  which  latter  place  they  were  to  be  forwarded 
by  steamboat  to  London  Bridge.  They  were  accordingly  put  on  board 
a  vessel  at  Dunkirk,  and  transmitted  to  London  under  a  bill  of  lading 
making  them  deliverable  to  the  defendant^  « to  hold  at  the  disposal  of 
Mr.  George  Nisbett,  Custom-House,  London  Bridge,  or  to  his  order 
(that  is,  the  order  of  the  defendant),  upon  payment  of  freight  at  the 
rate  of  2Z.  12«.  Hi.  from  Paris  to  London."  The  defendant  was  the 
agent  of  the  shipping  company,  and  also  in  some  sense  the  agent  of 
the  plaintiff.  The  goods,  therefore,  came  rightfully  into  his  possession ; 
and  it  was  his  duty  to  take  reasonable  and  proper  care  of  them.  He 
would  not  have  been  justified  in  leaving  them  derelict,  as  it  is  suggested 
he  should  have  done,  for  the  custom-house  officers  to  do  as  they  pleased 
with  them.  Being  bound  to  land  them,  he  was  bound  to  take  care  of 
them  when  landed.  Accordingly,  he  warehoused  them  (having  first 
paid  the  duty  upon  them)  in  a  proper  and  convenient  and  accustomed 
place.  Having  discharged  his  duty  with  respect  to  the  goods,  he 
clearly  cannot  be  liable  for  a  misfortune  which  afterwards  happened  to 
them  through  no  fault,  no  agency  of  his.  Assuming  that  he  was  not 
^qQQ-.  bound  to  pay  the  duty,  or  even  that  he  was  not  justified  *in 

^  doing  so,  it  is  impossible  that  that  can  make  an  act  tortious 

which  otherwise  was  not  tortious.    [He  was  proceeding  to  observe 

upon  the  cases  cited  on  the  other  side,  when  he  was  stopped  by  the 

court.] 

JsRYls,  0.  J. — ^I  am  of  opmion  that  this  rule  should  be  made  abso- 

(a)  See  DaTiB  v.  OiweU,  7  0.  ft  P.  804  (B.  0.  L.  B.  roL  82). 
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Into  to  enter  a  nonsuit.  The  question  is,  whether,  npon  the  evidence, 
the  defendant  was  shown  to  have  heen  guilty  of  a  conversion.  It  is 
admitted  that  that  is  purely  a  question  of  law.  The  facts  were  these : — 
The  plaintiff,  who  had  been  residing  for  a  short  time  at  Paris,  con- 
signed thence  by  railway  to  Dunkirk,  for  the  purpose  of  being  for- 
warded by  a  steam-vessel  to  London,  seven  cases  of  pictures  and  other 
articles  of  value.  Upon  their  arrival  at  Dunkirk,  it  was  found  that 
the  contents  of  one  of  the  seven  packages  had  sustained  damage  on  the 
transit,  and  therefore  that  package  was  detained  there  for  examination 
by  the  proper  officers,  and  the  remaining  six  sent  on  to  London  by  a 
vessel  belonging  to  the  <<  (General  Screw  Steam  Shipping  Company," 
whose  agent  the  defendant  was,  under  a  bill  of  lading  making  them 
deliverable  to  <<  Custom-House,  London  Bridge,  or  to  order,"  upon 
payment  of  the  freight  from  Paris  to  London.  The  damaged  package 
having  been  inspected,  and  the  goods  repacked,  it  was  a  few  days 
afterwards  forwarded  by  one  Richard,  the  agent  at  Dunkirk  of  the 
railway  company  and  also  of  the  shipping  company,  on  board  another 
of  their  vessels,  under  a  bill  of  lading  making  it  deliverable  to  <<  Mr. 
Carey  (the  defendant)  to  hold  at  the  disposal  of  Mr.  George  Nisbett, 
Custom-House,  London  Bridge,  or  to  his  order,"  upon  payment  of 
freight.  The  bill  of  lading  contained  a  memorandum  in  the  margin, 
as  follows : — «  The  goods  to  be  taken  out  twenty-four  hours  after  the 
steamboat  is  reported  at.  the  Custom-House,  or  the  same  will  be  tran- 
shipped into  lighters,  or  warehoused,  at  the  expense  and  risk  of  the 
''proprietors  of  such  goods."  It  was  contended,  first,  that  r^qq-, 
Richard  had  no  authority  to  consign  the  package  in  question  to  ^ 
the  defendant  in  the  manner  he  did.  But,  whether  or  not,  the  defend- 
ant received  it  as  the  nominal  consignee :  if  Richard,  acting  to  the  best 
of  his  judgment  as  agent  of  the  company,  consigned  the  goods  to  the 
defendant  on  account  of  the  plaintiff,  although  Richard  might  have  been 
acting  without  authority,  this  would  be  no  conversion  by  the  defendant. 
The  bill  of  lading  gave  the  defendant  authority  to  unload  the  goods ; 
and  he  was  bound  to  unload  them  within  the  time  limited  by  the  bill  of 
lading.  Then  it  is  said  that  the  defendant  ought  to  have  left  the  goods 
on  board,  in  which  case  they  would  have  been  taken  possession  of  by 
the  officers  of  the  customs,  and  conveyed  to  the  Queen's  warehouse, 
whence  the  plaintiff  might  have  had  them  at  any  time  within  three 
months.  I  do  not  accede  to  that.  It  is  further  insisted  that  the  de- 
fendant should,  at  all  events,  have  made  what  is  called  an  imperfect 
entry  of  the  goods,(a)  *and  so  have  caused  them  to  be  placed  in  r^^goo 
a  bonded  warehouse,  instead  of  paying  the  duty.    But  it  seems  *- 

(o)  Tbe  18Ui  teetioii  of  the  8  ft  9  Viot  a  86,  nqoirei »  UU  of  ontry,  whieh  U  to  oonUla  tlM 
qfwmtity  and  doseription  of  tho  goodi. 

The  i4th  Motton  onftots,  "  that,  if  tho  importar  of  the  goode,  or  hit  Agentp  ftfler  foJl  eoofSneafe 
with  him,  thaU  deeUre  before  the  ooUector  or  eomptxoller  that  he  ettuot,  for  want  of  full  iofer- 
nation,  make  a  fall  or  perfect  entiy  of  ench  goodi^  and  ihaU  make  and  fnbforibe  a  deolaimtko 
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to  me,  that  eyen  if  he  ought  to  hare  taken  that  coorse,  yet,  acting  as 
he  vas  bound  to  act  for  the  benefit  of  the  owner,  the  mere  fact  of  the 
payment  of  the  duty,  though  unauthorised,  would  not  make  him  guilty 
of  a  conversion.  It  was  his  duty,  as  consignee,  to  clear  the  goods,  and 
to  hold  them  for  the  plaintiff;  and  he  discharged  that  duty,  eyen  though 
he  paid  the  duty  on  the  goods  in  his  own  wrong.  He  was  guilty  of  no 
negligence.  The  goods  were  destroyed  by  an  accidental  fire,  for  which 
neither  the  defendant  nor  the  shipping  company  was  liable.  Three 
points  were  put  to  the  jury.  The  first  was,  whether  the  defendant  was 
authorized  in  point  of  fact  to  deal  with  the  goods  as  he  did.  The  jury 
found  that  he  was  not.  But,  if  the  goods  were  consigned  to  the  defend- 
ant, whether  he  was  or  was  not  authorized  to  pay  the  duty  upon  them, 
he  was  at  all  events  justified  in  depositing  them  in  a  place  of  safe  cus- 
tody, and  their  destruction  there  without  his  default  cannot  make  him 
guilty  of  a  conversion.  The  jury  further  fotmd  that  the  defendant's 
object  was  not  to  do  the  best  he  could  for  the  consignee,  but  that  he 
was  actuated  by  some  indirect  and  sinister  motive ;  and,  further,  that 
^QQon  he  did  not  act  as  a  prudent  man  intending  to  do  *the  best  for  the 
^  consignee  would  have  acted.  Assuming  that  to  be  so,  if  he  was 
justified,  as  I  think  he  was,  in  clearing  the  goods,  and  if  he  acted 
legally,  though  his  motives  might  have  been  improper,  no  cause  of  action 
accrues  to  the  plaintiff.  A  man's  motives  will  not  make  wrongful  an  act 
which  in  itself  is  not  wrongful.  I  think  the  defendant  was  perfectly 
justified  in  what  he  did :  he  claimed  no  property  in  the  goods :  and  their 
destruction  was  not  the  consequence  of  any  negligence  or  wrongful  act 
on  his  part. 

Maulb,  J. — I  also  am  of  opinion  that  the  plaintiff  ought  to  be  non- 
suited. It  appears  to  me  that  the  fair  result  of  the  evidence  is,  that 
the  goods  were  destroyed  by  an  accidental  fire,  under  circumstances 
which  leave  the  owner  to  bear  the  loss.    It  is  not  necessary  to  decide 

to  the  truth  thereof,  it  shall  be  lawful  for  the  collector  and  eomptroUer  to  receire  an  entry  by 
bill  of  sij^ht  for  packages  or  parcels  of  snch  goods,  by  the  best  description  which  can  be  girtn, 
and  to  grant  a  warrant  thereupon,  in  order  that  the  same  may  be  proriiionally  landed,  and  may 
be  seen  and  examined  by  inch  importer  in  presence  of  the  proper  officers ;  and,  within  three  days 
after  any  goods  shall  hare  been  so  landed,  the  importer  shall  make  a  full  or  perfect  ontiy  there- 
of, and  shall  either  pay  down  all  the  duties  which  shall  be  dne  and  payable  npon  snch  goods,  or 
■hall  doly  warehouse  the  same,  according  to  the  purport  of  the  fUl  or  perfect  entry  or  entries  lo 
made  for  such  goods,  or  for  the  several  parts  or  sorts  thereof:  Provided  always,  that,  if,  when 
full  or  perfect  entry  be  at  any  time  made  for  any  goods  proylsionally  landed  as  aforesaid  by  biU 
of  sight,  such  entry  shall  not  be  made  in  manner  herein  required  for  the  dne  landing  of  the 
goods,  such  goods  shaU  be  deemed  to  be  goods  landed  wiUiout  dne  entry  thereof,  and  shaU  be 
suited  to  the  like  forfeiture  accordingly." 

And  the  25th  section  enacts,  « that,  in  default  of  perfect  entry  within  snch  three  days,  snch 
goods  shall  be  taken  to  the  Queen's  warehouse  by  the  officers  of  Uie  cottonu ;  and,  if  the  importer 
shall  not  within  one  month  after  such  landing  make  perfect  entry  or  entries  of  such  goods,  and 
pay  the  duties  thereon,  or  on  such  parts  as  can  be  entered  for  home  use,  together  with  the 
charges  of  removal  and  of  warehouse-rent»  snch  goods  shaU  be  sold  for  the  payment  of  snch 
duties  (or  for  exportation,  if  they  be  such  as  cannot  be  entered  for  home  nsoy  or  shall  not  be 
worth  the  duties  and  charges),  and  for  the  payment  of  such  ehargea  and  the  0Teipln%  if  any, 
•haU  be  paid  to  the  importer  or  proprietor  thaieot" 
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that  absolutely,  becaiise  the  only  qaestion  is,  whether  or  not  the  defend- 
ant was  guilty  of  a  conversion.  There  is  no  doabt  that  a  negligent 
dealing  by  a  bailee  with  goods  is  not  a  conversion ;  and  there  is  equally 
no  doubt  that  a  bailee  is  not  liable  for  a  conversion  arising  out  of  a 
negligent  dealing  with  the  goods  by  him,  but  which  is  not  an  act  parti- 
cipated in  by  him.  He  may  be  liable  to  an  action  of  another  description, 
but  not  to  an  action  of  trover,  which  only  lies  where  some  dominion  is 
asserted  by  the  defendant  over  the  chattel  which  is  the  subject  of  the 
action.  One  who  takes  possession  of  goods  unlawfully,  which  are  in 
consequence  lost  to  the  owner,  is  to  a  certain  extent  guilty  of  a  conver- 
sion. But  where,  as  is  the  case  here,  there  is  no  unlawful  taking  of 
possession,  or  assertion  of  dominion  over  the  goods,  although  the  goods 
may  be  destroyed,  there  is  no  conversion,  unless  the  bailee  is  a  partici- 
pator in  the  act  which  causes  their  destruction.  Here,  the  goods  found 
their  way  into  the  hands  of  the  defendant  under  a  direction  that  they 
should  be  held  by  him  for  Nisbett.  He  had  something  to  do  r^oQj^ 
*with  respect  to  them :  he  was  not  to  conduct  himself  altogether  '- 
as  a  stranger  to  the  matter.  He  paid  the  duty  on  the  goods.  It  may 
be  that  he  has  incurred  a  charge  which  he  could  not  recover  from  the 
plaintiff:  but  the  loss  of  his  money  is  the  only  penalty.  He  lands  the 
goods  and  places  them  in  a  fit  place  of  custody ;  and  they  are  there 
burnt.  I  do  not  see  any  evidence  of  negligence ;  and  certainly  none 
of  a  wrongful  conversion.  I  think  the  verdict  upon  not  guilty  should 
have  been  for  the  defendant.  It  is^  true  that  the  jury  have  found  that 
the  defendant,  in  acting  as  he  did,  did  not  intend  to  do  what  was  best 
for  his  employer.  But,  as  it  appears  upon  the  evidence  that  he  did 
nothing  but  what  he  might  legally  and  properly  do,  he  is  not  liable  in' 
this  action.  He  has  done  nothing  which  can  amount  to  a  conversion. 
I  therefore  concur  with  my  Lord  in  thinking  that  the  rule  should  be 
made  absolute  to  enter  a  nonsuit. 

Gbesswell,  J. — ^I  also  think  it  is  very  plain  that  the  plaintiff  in  this 
case  is  not  entitled  to  recover :  and  I  think  we  must  have  arrived  at 
the  same  result,  whether  the  action  were  brought  against  the  defendant 
as  identified  with  the  company,  or  as  an  individual.  It  would  be  sin- 
gular indeed  if  anything  which  occurred  at  Dunkirk  could  constitute  a 
conversion.  When  the  case  in  question  arrived  in  London,  it  came 
consigned  to  the  defendant,  to  hold  at  the  disposal  of  Nisbett,  who 
represents  the  plaintiff;  The  defendant  received  it  for  that  purpose. 
How  can  it  be  said,  that,  in  so  doing,  he  converted  it  to  his  own  use  ? 
He  never  repudiated  the  plaintiff's  right,  or  took  any  course  with 
regard  to  the  goods  which  was  at  all  inconsistent  with  his  duty.  It  was 
his  duty  to  receive  and  to  take  care  of  them.  But  it  is  suggested  that 
he  put  them  into  an  inconvenient  place.  The  place,  however,  seems  to 
have  been  a  usual  and  proper  one,  where  the  owner  could  have  got  them 
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♦QQiil  *^^  ^^^  ^^^'    There  ir aa  no  oonywaion  in  that ;  no  ezerdse 
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of  dominion  over  the  goods  by  the  defendant,  except  as  the  agent 


of  the  real  owner.  Then  it  is  said  he  exceeded  his  authority  in  paying 
duty  upon  the  goods.  He  paid  a  sum  of  money,  in  order  that  he  might 
be  able  to  place  the  goods  in  a  free  instead  of  a  bonded  warehouse. 
It  may  be  that  he  has  unnecessarily  incurred  that  expense :  but  that 
would  not  make  conduct  otherwise  regular  amount  to  a  conversion. 
The  defendant  was  still  acting  as  the  agent  of  the  plaintiff,  and  in  the 
due  performance  of  his  duty.     There  clearly  has  been  no  conversion. 

Williams,  J. — I  am  of  the  same  opinion.  Richard,  who  was  the 
agent  of  the  General  Screw  Steam  Shipping  Company  at  Dunkirk, 
having  received  the  package  in  question  for  the  purpose  of  forwarding 
it  to  its  destination,  consigned  it  to  the  defendant,  to  hold  at  the  dis- 
posal of  Nisbett,  that  is,  for  the  use  of  the  plaintiff.  Upon  its  arrival 
in  London,  the  defendant,  in  the  strict  performance  of  his  duty,  landed 
the  package,  and,  having  first  paid  the  duty  upon  it,  placed  it  in  a  usual 
and  proper  place  of  safe  custody.  I  think,  in  so  doing,  he  did  nothing 
which  in  law  amounts  to  a  conversion :  nor  is  he  liable  for  the  subse- 
quent destruction  of  the  goods  at  the  place  to  which  the  wharfinger 
without  his  sanction  or  knowledge  removed  them.  This,  view  is  quite 
consistent  with  the  finding  of  the  jury  upon  the  three  points  which  I 
4  left  to  them.  They  thought  the  defendant  was  influenced  by  a  hope 
of  profit.  Whatever  his  motive,  he  did  nothing  which  in  law  amounts 
to  a  conversion.  .  Rule  absolute  for  a  nonsuit. 

Any  use  or  diipositioii  of  »  obaUel  without  279 ;  St  John  «.  O'Connell,  Ibid.  466 ;  H  jde  v. 

*  the  consent  of  the  owner  and  inconsistent  with  Noble,  13  New  Hamp.  494;  Liptrot  v.  Holmes, 

his  rights  is  a  oonTersion :  Hutchinson  v.  Babo,  1  Kelly,  381 ;  Powell  v.  Olds,  9  Alabama,  861 ; 

1  Bailey,  646,*    Reid  v.  Coloook,  1  Nott  A  Saadenon  «.  Hayentiok,  8  Barr,  294;  CitM^et 

H'Cord,  692;  Bristol  v.  Burt,  7  Johns.  254;  «.  Beaty,  8  Humphrey,  20;  Harris  v.  Saunders, 

Hurray  v.  Burling,  10  lb.  172;  Reynolds  «.  2  Strobhart  Eq.  370;  Dickey  v.  The  Franklin 

Bhnler,  5  Cowen,  323;  llepley  v.  Dolbien,  6  Bank,  82  Maine,  672. 
Shepley,  882;  Glase  «.  H'MOUon,  7  Porter, 
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A  contract  of  sale  by  auction  described  the  property  aa  "the  freehold  cottage  and  copyhold 
paddock,  comprising  la.  2r.  8p.,  situate,  Ac,  described  in  the  particulars  attached  hereto  aa 
lot  1.**  In  the  annexed  particulars,  lot  1  was  thus  described : — '*  The  property  is  freehold  (with 
the  exoeptioii  of  the  paddock,  which  is  copyhold),  and  eompriaes  la.  2r.  8p.,  situated,  Jke,  The 
premises  consist  of  a  double  cottage,  Ac,  and  paddock,  in  the  occupation  of  Mr.  P."  The 
oontraot  contained  the  usual  clause,  that  the  title  and  conreyance  should  be  completed  according 
to  the  conditions  of  sale.  The  sixth  eondition  waa  aa  follows : — '*  The  aeTeral  properties  com- 
prised in  the  foregoing  particulars,  are  presumed  to  be  correctly  described;  and  tJu  quanHHm 
of  ike  land  thall  6«  Uiken  om  Hated,  whether  more  or  less  (aUhovgh  the  titU'deede  and  court  roUe 
eiate  eueh  qwmtitiei  to  he  Uet),  without  any  equiyalent  or  oompenaation  on  either  side:  and 
no  other  eyidenoe  of  Identity  ahaU  be  required  than  that  ftimished  by  the  documenta  of 
title ;  and  the  statements  contained  therein  shall  be  deemed  oonduaiTe  evidence  of  the  identity 
of  the  properties  respectiTely.'' 
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Tha  aMneft  of  tide  deliyered  ihowed  » titto  only  to  Zr,  %4p,  in  tho  wholo  >- 
Held,  thai  the  pnrehaeer  having  difliinct  notice  by  the  above  condition  that  the  deeds  would  thow 
a  less  quantity  than  that  mentioned  in  the  partioolan  and  contract  of  aale,  was  boond  to  take 
the  title  as  offered;  and,  failing  to  do  lo,  that  tha  Toador  was  eotiUed  to  resell,  and  to  claSm 
the  deposit  as  forfeited. 
It  is  no  objection  to  a  titlci  upon  a  sale  bj  auction,  that  a  memorandum  appears  amongst  the 
title-deeds,  showing  that  a  former  owner  of  the  property  (under  whom  the  vendor  derives  title) 
had  raised  money  thereon  by  way  of  equitable  mortgage,  and  that  there  it  no  evidenee  that 
■nch  eharge  has  been  released,  other  than  that  afforded  by  the  vendor's  possession  of  the  deeds 
and  memorandum. 

This  was  aa  interpleader  issue  directed  by  an  order  of  Williams,  J., 
ipade  in  a  cause  of  Chambers  v.  Winstanley,  to  try  whether  the  plaintiff 
was  entitled,  as  against  the  defendant,  to  a  sum  of  901.  being  a  deposit 
paid  by  the  latter  into  the  hands  of  Messrs.  Winstanley,  the  auctioneers, 
upon  a  purchase  by  him  at  a  public  auction  of  certain  property  alleged 
to  belong  to  the  plaintiff. 

The  cause  came  on  for  trial  before  Aldbbson,  B.,  at  the  last  Summer 
Assizes  for  Surrey,  when  a  verdict  was  taken  for  the  plaintiff,  subject 
to  a  motion  to  enter  the  verdict  for  the  defendant.  The  facts  were  as 
follows : — 

On  the  3d  of  July,  1850,  the  defendant  purchased  at  a  sale  by  Messrs. 
Winstanley  at  the  Auction  Mart,  London,  for  the  price  of  4502.,  certain 
property  which  was  described  in  the  contract  of  sale  as  <<  the  freehold 
cottage  and  copyhold  paddock,  comprising  1  acre,  2  roods,  and  8  perches, 
situate  at  Chase  Side,  near  Southgate,  described  in  the  particulars 
attached  thereto  as  Lot  1."  Li  the  annexed  particulars  of  sale,  the 
property  was  thus  ^described : — «  Lot  1.  The  property  is  free-  r^oQir 
hold  (with  the  exception  of  the  paddock,  which  is  copyhold),  and  '- 
comprises  1  acre,  2  roods,  and  8  perches,  situated  near  Southgate,  &o. 
The  premises  consist  of  a  double  cottage,  &c.,  and  paddock,  in  the  occu- 
pation of  Mr.  Page,  &c."  The  contract  of  sale  contained  the  usual 
clause,  that  the  title  and  conveyance  should  be  completed  according  to 
the  conditions  of  sale. 

The  conditions  of  sale  were  as  follows : — 

c«  1.  That  the  highest  bidder  for  each  lot  shall  be  the  purchaser ;  and, 
if  any  dispute  shall  arise  between  two  or  more  bidders,  the  lot  in  dis- 
pute shall  be  put  up  again, *and  resold:  and  no  person  shall  advance 
less  than  5L  at  each  bidding :  and  no  bidding  shall  be  retracted. 

«« 2.  The  purchaser  of  each  lot  shall,  immediately  after  the  sale,  pay 
to  the  auctioneers  a  deposit  of  201.  per  cent,  on  the  amount  of  his  or 
her  purchase-money,  and  sign  an  agreement  to  pay  the  remainder  on 
or  before  the  10th  day  of  August,  1850,  at  the  office  of  Mr.  A.,  the 
vendor's  solicitor,  at,  &;c.,  when  and  where  the  purchase  shall  be  com- 
pleted :  but,  if  from  any  cause  whatever  the  purchase  shall  not  be  then 
completed,  the  purchaser  making  default  shall  pay  interest  at  the  rate 
of  5  per  cent,  per  annum,  on  the  remainder  of  his  or  her  purchase- 
money,  from  the  said  10th  day  of  August  until  the  day  of  completion. 
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without  prejudice  to  the  right  of  resale  hereinafter  mentioned ;  and  the 
respective  purchasers  shall  be  entitled  to  receire  the  rents  and  profits 
of  the  lots  purchased  by  him  or  her,  as  from  the  24th  day  of  June, 
1850,  paying  the  vendor,  at  the  time  of  completion,  a  proportionate 
part  thereof  to  such  period. 

<<  8.  The  vendor  will,  at  his  own  expense',  within  ten  days  after  the 
sale,  deliver  to  the  purchaser  of  each  lot,  or  his  or  her  solicitor,  an 
abstract  of  the  title  to  the  premises  purchased  by  him  or  her,  and 
deduce  a  good  title  thereto,  in  conformity  with  these  conditions ;  and 
♦QQftl  *^®  *re8pective  purchasers  shall,  within  ten  days  from  the  deli- 
-'  very  of  such  abstract,  deliver  to  the  said  Mr.  A.  a  statement  in 
writing  of  his  or  her  objections  and  requisitions,  if  any,  in  regard  to 
the  title  of  the  lot  purchased  by  him  or  her ;  and  all  objections  or 
requisitions  not  made  within  that  time  shall  be  considered  as  waived, 
whether  the  abstract  shall  be  complete  or  not ;  but,  if  the  purchaser 
of  either  of  the  lots  shall  make  any  objections  or  requisitions  respecting 
the  title  or  conveyance  or  surrender,  which  the  vendor  shall  be  unable 
or  unwilling  to  remove,  he  shall,  notwithstanding  any  intermediate 
negotiations  respecting  the  same,  be  at  liberty  to  rescind  the  contract 
of  such  purchaser,  on  payment  to  him  of  his  or  her  deposit  money, 
without  interest,  costs,  or  other  compensation. 

<<  4.  The  title  to  the  freehold  portion  of  lot  1  shall  commence  with 
indentures  of  lease  and  release  dated  the  29th  and  80th  days  of  Sep- 
tember, 1802,  and,  to  the  copyhold  portion  thereof,  with  the  award  of 
the  commissioners  appointed  by  an  act  of  parliament  for  enclosing  the 
common  and  waste  land  within  the  parbh  of  Edmonton,  which  award 
was  dated  the  17th  of  September,  1804 :  and  no  objection  or  inquiry 
shall  be  made  by  either  of  the  purchasers  concerning  the  earlier  or 
previous  title,  whether  referred  to  or  appearing  or  not  in  the  subsequent 
title,  or  the  validity  or  efficiency  of  the  said  award. 

<<  5.  All  deeds  of  conveyance,  surrenders,  and  other  deeds  and  instru- 
ments necessary,  upon  the  conveyance  of  each  lot,  shall  be  prepared  by, 
and  shall  be  executed  and  taken  at  the  expense  of,  the  respective  pur- 
chasers ;  and  all  attested,  official,  and  ot^er  copies  of  or  extracts  from 
.any  deeds,  wills,  awards,  court-rolls,  proceedings  in  Chancery,  or  other 
documents  of  whatever  description,  and  all  certificates  from  parochial 
and  other  registers,  declarations,  and  all  other  evidence  not  in  the 
^ggg-.  vcudor's  'possession,  and  any  information  relating  thereto,  whe- 
-'  ther  in  verification  of  the  abstract  or  otherwise,  which  shall  be 
required  by  either  of  the  purchasers,  shall  be  made,  searched  for,  ob- 
tained, and  given  by  the  vendor's  solicitor  at  such  purchaser's  expense ; 
and  the  costs  of  stamping  the  vendor's  agreement  with  Mr.  Page  (the 
tenant),  if  required,  and  the  production  and  inspection  of  all  deeds, 
court-rolls,  and  copies  of  court-rolls,  evidences,  and  muniments  of  title, 
not  in  the  vendor's  possession,  and  the  expense  of  all  journeys  incidental 
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to  such  production  or  inspection,  shall  be  at  the  expense  of  the  pur- 
chaser requiring  the  same. 

'^  6.  The  several  properties  comprised  in  the  foregoing  particulars^  are 
presumed  to  be  correctly  described ;  and  the  quantiUeM  of  the  land  shall 
be  taken  as  stated^  whether  more  or  less  {although  the  title-deeds  and 
court-rolls  state  such  quantities  to  be  less)^  without  any  equiralent  or 
compensation  on  either  side :  and  no  other  evidence  of  identity  shall  be 
required  than  that  furnished  by  the  documents  of  title ;  and  the  state- 
ments contained  therein  shall  be  deemed  conclusive  evidence  of  ihe 
identity  of  the  properties  respectively. 

"  Lastly.  If  either  of  the  purchasers  shall  fail  or  neglect  to  comply 
with  the  above  conditions,  or  any  of  them,  his  or  her  deposit  money  shall 
be  forfeited  to  the  vendor,  who  shall  be  at  liberty  to  resell  the  lot  sold  to 
him,  either  by  public  auction  or  private  contract,  and  the  deficiency  (if 
any)  occasioned  by  such  resale,  together  with  all  expenses  attending  the 
same,  shall  be  made  good  to  the  vendor  by  the  defaulter  at  this  present 
sale ;  and  in  case  of  non-payment  of  the  same,  the  whole  thereof  shall 
be  recoverable  as  and  for  liquidated  damages;  and  it  shall  not  be 
necessary  previously  to  tender  a  conveyance  or  surrender  to  such 
purchaser." 

An  abstract  of  the  vendor's  title  was  delivered  by  his  solicitor  to  the 
solicitors  for  the  purchaser,  on  the  13th  *of  July,  showing  a  title  ri^-t  aaa 
only  to  3  roods,  24  perches,  viz.  2  roods,  1  perch,  of  freehold,  *- 
and  1  rood,  23  perches,  of  copyhold  land ;  whereupon  the  purchaser's 
solicitors  objected  to  the  discrepancy,  and  inquired  whether  ^^  any  evi- 
dence could  be  furnished  to  show  that  the  quantity  sold  was  comprised  in 
the  description  stated  in  the  abstract."  To  this  the  vendor's  solicitor 
answered,-^^^  The  property  is  believed  to  contain  the  quantity  mentioned 
in  the  particulars ;  and,  by  the  sixth  condition  of  sale,  the  property  is 
to  be  taken  as  stated." 

The  title  disclosed  upon  the  abstract,  as  to  the  freehold  portion  of  the 
property,  was  as  follows : — 

Indentures  of  lease  and  release  of  the  29th  and  80th  of  September, 
1802,  between  William  Curtis,  lord  of  the  manor  of  Edmonton,  of  the 
one  part,  and  Thomas  Goslee  and  Thomas  Aldridge  (as  trustee  for  Ooslee) 
of  the  other  part,  whereby  the  lord  conveyed  to  Goslee  and  Aldridge, 
their  heirs  and  assigns,  '^  tdl  that  piece  of  waste  land,  containing  8  poles, 
or  thereabouts,  situate,  lying,  and  being  in  Hopper's  Lane,  near  Palmer's 
Green,  within  the  said  manor,  with  the  cottage  thereon  erected  (then 
converted  into  two  cottages  or  tenements),  to  which  said  premises  the 
said  Thomas  Geslee  was  admitted,  to  hold  to  him  and  his  heirs,  at  a  court 
holden  in  and  for  the  said  manor  on  the  14th  of  May,  1799,  upon  the 
surrender  of  John  Haynes  and  William  Goslee;  and  all  allotments, 
pieces,  or  parcels  of  land^  which  have  been  allotted  to  the  said  Thomas 
Goslee  in  lieu  of  the  rights  of  common  in  respect  of  the  said  heredita- 
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ments  and  premaeHy  or  any  part  tliereof/' — ^to  certain  uses,  with  ultimate 
remainder  ''to  the  use  of  the  said  Thomas  (Joslee,  his  heirs  and  assigns 
for  ever,  enfranchised  and  discharged  thenceforth  of  and  from  aU  fines, 
ke.y  to  or  with  which  by  or  according  to  the  costom  of  the  said  manor 
the  said  hereditaments  were  or  had  been  subject  or  chargeabk  as  copy- 
hold or  costomary  lands  held  of  the  said  manor." 
♦10011  *'^  certificate  of  the  commissioners  of  land-tax  for  the  hvn- 
-'  dred  of  Bdmenton,  that  the  messuage,  cottage,  or  tenement, 
widi  the  ajqpurtenances,  situate  at  Sonthgate,  in  the  occupation  of  Mea- 
dowcrofty  were  charged  with  land-tax  to  the  amount  of  48.  8d.  per 
annum ;  and  Aat  the  piece  or  parcel  of  land  situate  on  the  Edmonton 
allotment  of  Enfield  Chase,  near  Winchmore  Hill,  eoniaining  1  rood  and 
81  f€rehe9^-^\msig  the  allotment  set  out  for  Thomas  Geelee,  for  his 
right  of  common  in  respect  of  the  said  messuage,  ftc, — ^was  charged 
with  land-tax  to  the  amount  of  2«.  id.  per  annum. 

A  certificate  of  the  20th  of  August,  1808,  under  the  hands  of  two  of 
die  commissioners,  of  the  redemption  of  the  sum  of  7«.,  being  the  amount 
of  land-tax  charged  upon  the  before-mentioned  premises. 

An  extract,  confirmed  by  a  statutory  declaration,  from  an  award  of 
the  commissioners  under  the  Edmonton  enclosure  act,  89  k  40  G.  8,  c. 
Ixxix.,  dated  the  ITth  of  September,  1803,  to  Thomas  Goalee,  of  ''All 
that  allotment  or  parcel  of  land  situate  on  the  said  Chase,  near  Winch- 
more  Hill  Gate,  containing  1  rood  and  31  perches,  copyhold  of  the  said 
manor  of  Edmonton,  bounded  on  the  north  by  the  allotment  of  Charles 
Bartholomew,  on  the  south  by  the  allotment  of  William  Redhead,  on  the 
east  by  a  road,  and  on  the  west  by  the  allotment  of  Mrs.  Thurkle." 

A  conveyance  of  the  2l8t  of  March,  1842  (pursuant  to  the  statute  4 
k  5  Vict.  c.  21),  between  Charles  Henry  Gbslee  (eldest  son  and  heir-at- 
law  of  the  said  Thomas  Goslee,  deceased,  and  also  derisee  in  fee  of  the 
hereditaments  therein  described  under  the  will  of  the  said  Thomas  Gos- 
lee), Thomas  Goslee,  Mary  Austen  Goslee,  of  the  first  part,  Joshua 
Fletcher  of  the  second  part,  Joseph  NicoU  (the  plaintiff)  of  the  third 
part,  and  John  Tibbitts  of  the  fourth  part,  whereby  the  parties  thereto 
of  the  first  part  conveyed  to  Nicoll,  the  present  plaintiff,  in  fee,  "  AU 
*10021  ^^^^  ^^  freehold  messuages,  '^'tenements,  or  cottages,  with  the 
-^  gardens,  orchards,  &;o.,  situate  at  Chase  Side,  Winchmore  Hill^ 
Edmonton,  in  the  county  of  Middlesex,  on  the  west  side  of  a  road  lead- 
ing to  the  north  side  of  the  road  to  Winchmore  Hill  aforesaid,  all  which 
said  premises  contain  in  the  whole  2  roods  and  1  perch,  or  thereabouts, 
and,  with  the  dimensions,  abuttals,  and  boundaries  thereof,  were  more 
particularly  described  in  the  plan  drawn  in  the  margin  of  the  indenture, 
and  which  said  gardens  and  orchards,  and  the  site  of  which  said  mes- 
suages, buildings,  and  premises,  formerly,  and  before  the  enfranchise- 
ment thereof,  constituted  and  were  known  by  the  description  of  'all  that 
allotment  or  parcel  of  land,  situate  at  Enfield  Chase,  near  Winchmore 
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Hill  Oate,  containing  1  rood  and  81  perches,  copyhold  of  the  manor  of 
Edmonton,  bounded  on  the  north  by  the  allotment  of  Charles  Bartholo- 
mew, on  the  sonth  by  the  allotment  of  William  Bedhead,  on  the  east  by 
a  road,  and  on  the  west  by  the  allotment  of  Mrs.  Thnrkle/  " 
.  An  office-copy  of  a  decree  in  Chancery,  of  tlie  11th  of  June,  1841, 
recited  in  the  last-mentioned  conveyance. 

A  statutory  declaration,  of  the  14th  of  December,  1841,  of  Charles 
Henry  Goslee  (party  to  the  last-mentioned  conveyance),  that  he  was  the 
executor  of  the  late  Thomas  Goslee,  and  that  the  estate  had  been  duly 
administered  by  him,  and  all  debts  of  the  testator  satisfied* 

And  also  two  other  statutory  declarations  identifying  the  property. 

As  to  the  copyhold  portion,  the  title  consisted  of  the  following : — 

An  award  by  two  commissioners  under  the  Edmonton  enclosure  act, 
of  the  17th  of  September,  1804,  to  Charles  Bartholomew,  of  ^'all  that 
allotment  or  parcel  of  land  situate  on  Enfield  Chase,  near  Winchmore 
Hill,  containing  1  rood  and  28  perches,  copyhold  of  the  said  manor  of 
the  rectory  of  Tottenham,  bounded  on  the  north  by  *the  allot-  r«-i  aqo 
ment  of  John  Tugwell,  on  the  south  by  the  allotment  of  Thomas  '- 
Goslee,  on  the  east  by  a  road,  and  on  the  west  by  the  allotment  of  Jane 
Thurkle. 

The  will  of  Charles  Bartholomew,  dated  the  5th  of  January,  1822, 
empowering  his  trustees  therein  named  to  sell  all  his  copyhold  and 
customary  messuages,  &;c. 

An  indenture  of  the  2d  of  October,  1826,  whereby  the  surviving 
trustees  under  the  will  of  Charles  Bartholomew  conveyed  to  Benjamin 
Bond  the  before-mentioned  allotment,  <<  to  the  use  of  the  said  Benjamin 
Bond,  his  heirs  and  assigns,  at  the  will  of  the  lord  or  lords,  lady  or 
ladies,  according  to  the  custom  of  the  said  manor  of  the  rectory  of 
Tottenham,  under  and  subject  to  the  rents,  fines,  customs,  and  services 
theretofore  due  and  of  right  accustomed,  &c/' 

An  admission  of  Benjamin  Bond,  at  a  court  baron  for  the  manor  held 
on  the  23d  of  October,  1826,  to  the  allotment  in  question,  upon  a  pre- 
sentment of  the  will  of  Bartholomew,  his  death,  and  the  indenture  of 
the  2d  of  October,  1826. 

An  indenture  of  the  14th  of  March,  1845,  between  Benjamin  Bond 
and  Mary  his  wife,  of  the  one  part,  and  Joseph  NicoU,  of  the  other 
part,  whereby  Bond  and  his  wife  conveyed  to  Nicoll  «<  all  that  allotment 
or  parcel  of  land  formerly  situate  on  and  forming  part  of  Enfield  Chase, 
near  Winchmore  Hill,  containing  1  rood  and  23  perches,  copyhold  of 
the  manor  of  the  rectory  of  Tottenham,  bounded  on  the  north  by  the 
allotment  of  John  Tugwell,  on  the  south  by  the  allotment  of  Thomas 
Goslee,  but  then  of  the  said  Joseph  Nicoll,  on  the  east  by  a  road,  and 
on  the  west  by  the  allotment  of  Mrs.  Thurkle." 

And  a  surrender  by  Bond  and  wife  of  the  same  allotment  at  a  court 
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baron  held  oa  the  Slat  of  Jnly^  1845,  and  an  admission  of  NicoII 
thereto. 

Amongst  the  title-deeds  submitted  to  the  purchaser's  solicitors  for 
inspection,  was  a  memorandum  showing  *that  there  had,  in 


►1004] 


1840,  been  an  equitable  mortgage  (by  deposit  of  the  title-deeds) 


of  the  property  in  question  by  Thomas  Gbsleo,  the  then  owner,  to  one 
Smith,  for  1502.  Upon  this  being  pointed  out  to  the  vendor's  solicitor, 
his  answer  was,  that  the  circumstance  of  the  title-deeds  being  in  the 
possession  of  the  vendor,  afforded  sufficient  evidence  that  that  charge 
bad  been  paid  off. 

After  some  correspondence  upon  these  and  other  objections  to  the 
title,  the  vendor's  solicitor  gave  notice,  that,  unless  the  conveyance  was 
tendered  by  a  given  day  he  would  resell  the  property,  and  claim  the 
deposit  as  forfeited.  And  accordingly  the  property  was  resold  on  the 
28d  of  September.  The  now  defendant  thereupon  brought  an  action 
against  Messrs.  Winstanley,  to  recover  back  the  deposit ;  whereupon 
they  took  out  an  interpleader  summons. 

On  the  part  of  the  defendant,  it  was  c<»itended  that  there  was  no 

i  evidence  of  identity  between  the  land  referred  to  in  the  abstract  of 

title,  and  that  which  the  plaintiff  professed  to  sell ;  and,  further,  that 

the  defendant  was  entitled  to  be  satisfied  that  the  mortgage  to  Smith 

had  been  paid  off. 

The  learned  baron  directed  a  verdict  to  be  entered  for  the  plaintiff 
for  90Ly  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Peacocky  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  ni8i.(ei) 
He  referred  to  Flower  v.  Hartopp,  6  Beavan,  476. 

Ske€y  Serjt.,  and  Lydekkery  showed  cause. — ^The  sixth  condition  is  a 
sufficient  answer  to  the  only  objection  upon  which  this  rule  was  granted. 
That  condition  is  as  follows : — <«  The  several  properties  comprised  in 
*100^1  ^^^  Aforegoing  particulars  are  presumed  to  be  correctly  de- 
^  scribed ;  and  the  quantities  of  the  land  shall  be  taken  as  stated, 
whether  more  or  less  (although  the  title-deeds  and  court-rolls  state  such 
quantities  to  be  less),  without  any  equivalent  or  compensation  on  either 
side :  and  no  other  evidence  of  identity  shall  be  required  than  that 
famished  by  the  documents  of  title;  and  the  statements  contained 
therein  shall  be  deemed  conclusive  evidence  of  the  identity  of  the  pro- 
perties respectively."  Even  if  the  identity  of  the  property  is  not 
strictly  made  out  by  the  deeds  abstracted,  the  defendant  is  by  the  terms 
of  that  condition  precluded  from  taking  the  objection.  [They  then 
referred  to  the  several  dee.ds  and  documents  for  the  purpose  of  showing, 
that,  apart  from  some  discrepancy  of  quantity,  the  identity  of  the  pro- 
perty was  sufficiently  established.] 

Bylesy  Serjt.,  and  Q-arihy  in  support  of  the  rule. — It  may  be  con- 
ceded, that,  if  you  say  to  a  man,  I  am  going  to  sell  you  this  cottage  and 

(a)  The  rale  was  limited  to  the  question  of  identi^. 
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that  paddock,  though  a  wrong  quantity  be  mentioned,  the  rule  t^PrcB- 
sentia  carporu  toUit  errarem  nominis;  et  Veritas  nominis  tollit  errarem 
denumgtratumiSj*'  applies.  In  the  present  case,  if  the  vendor  had  shown 
that  the  title-deeds  produced  related  to  all  the  property  purported  to 
be  sold,  the  purchaser  would  have  been  bound  to  take  the  quantities 
stated  on  the  documents  of  title.  But,  to  make  the  sixth  condition 
applicable,  the  other  side  must  assume  what  they  are  bound  to  prove. 
[Maule,  J. — Does  not  this  amount  to  a  sale  of  land  «  quantity  un- 
known?"] The  plaintiff  sells  an  acre  of  land,  and  he  delivers  an  abstract 
of  title  to  half  an  acre ;  as  to  the  other  half  acre,  there  is  no  abstract 
of  title  delivered  at  all.  [Maulb,  J. — That  supposes  a  sale  of  land  by 
measure.  Here,  the  plaintiff  .sells  the  property  by  a  certain  descrip- 
tion. He  tells  you  it  consists  of  a  cottage,  with  stabling,  garden,  and 
paddock,  in  the  occupation  of  Mr.  Page ;  and  he  further  tells  you  that 
♦«it  comprises  1  acre,  2  roods,  and  8  perches;"  and  it  turns  r#^AQg 
out  to  be  something  less.]  The  objection  is  not,  that  the  vendor  ^ 
does  not  give  us  all  we  tought :  it  is,  that  whereas  we  contracted  to  buy 
1  acre,  2  roods,  and  8  perches,  he  gives  us  a  title  only  to  8  roods, 
24  perches.  [Jbrvis,  C.  J. — That  may  be  all  the  property  really  con- 
sists of.]  The  vendor  does  not  show  that.  There  is  an  undefined  por- 
tion of  the  land,  to  which  he  adduces  no  title.  In  Flower  v.  Hartopp, 
6  Beavan,  476,  upon  a  sale  of  land  by  auction,  one  of  the  conditions 
provided  <<  that  no  further  evidence  of  identity  was  to  be  required  than 
was  afforded  by  the  abstract,  or  the  deeds,  instruments,  or  other  docu- 
ments therein  abstracted  :'*  the  descriptions  in  the  documents  differed 
among  themselves,  and  from  the  description  in  the  particulars  of  sale : 
and  it  was  held  that  the  purchaser  was  entitled  to  have  further  proof  of 
the  identity."  <<  The  vendor,"  says  Lord  Lanodalb,  M.  R.,  <<  goes  to  a 
sale  with  a  certain  description  of  the  property  in  his  particulars,  and  he 
has  a  condition  of  sale  which  says  <  that  no  further  evidence  of  identity 
of  the  parcels  shall  be  required,  than  what  is  afforded  by  the  abstract, 
or  the  deeds,  instruments,  or  other  documents  therein  abstracted.' 
When  these  instruments  are  looked  into,  we  find  that  the  description 
contained  in  the  last,  which  is  a  will  of  not  less  than  seventy  years  old, 
differs  from  the  description  in  the  particulars.  Then  it  is  justly  said, 
yon  are  not  to  confine  yourself  to  the  will,  but  you  are  to  look  at  the 
other  instruments  stated  in  the  abstract ;  and,  if  you  find  that  the  words 
used  in  the  will,  being  modified  when  compared  with  the  expressions 
used  in  the  previous  deeds,  induce  a  conclusion  which  identifies  the  pro- 
perty with  the  description  contained  in  the  particulars,  then  the  vendor 
has  done  all  that  can  be  required.  But,  upon  looking  back  to  the  other 
^descriptions  contained  in  the  three  or  four  previous  instru-  r^ciAAir 
ments,  it  is  found  that  they  vary  more  than  the  last  instrument  ^ 
from  the  description  contained  in  the  particulars.  This,  therefore,  does 
no<'  aid  the  vendor,  but  rather  makes  the  identity  more  difficult.  The 
VOL.  XI.— 84  8k 2 
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lapse  of  seventy  years  would  well  justify  a  change  in  the  state  of  the 
property,  and  a  variation  in  the  description :  but,  the  instant  yon  have 
a  variation  in  the  deeds,  the  description  in  the  deeds  cannot,  of  itself, 
be  evidence  of  the  description  contained  in  the  particulars :  something 
else  must  be  introduced  to  correct  them ;  and  therefore,  although  the 
purchaser  may  not  be  entitled  to  require  any  further  evidence  of  the 
identity  of  the  parcels  than  what  is  afforded  by  the  deeds,  yet  he  is 
entitled  to  have  what  he  has  bought  distinguished,  and,  wiUiout  that,  it 
cannot  be  said  by  the  vendor  that  he  has  proved  by  the  instruments  the 
parcels  described  in  the  particulars."  [Mauls,  J. — There,  there  was 
a  description  which  was  not  applicable.]  In  Sugden's  Vendors  and 
Furchasers,(a)  where  all  the  authorities  are  considered,  the  rule  deduced 
from  them  is  thus  laid  down : — <^  If  an  estate  be  sold  at  so  much  per 
acre,  and  there  is  a  deficiency  in  the  number  conveyed,  the  purchaser 
will  be  entitled  to  a  compensation,  although  the  estate  was  estimated  at 
that  number  in  an  old  survey ,(6)  The  rule  is  the  same,  though  the  land 
is  neither  bought  nor  sold  professedly  by  the  adi-e ;  the  presumption  is, 
that,  in  fixing  the  price,  regard  was  had  on  both  sides  to  the  quantity 
which  both  suppose  the  estate  to  consist  of.  The  demand  of  the  vendor, 
and  the  offer  of  the  purchaser,  are  supposed  to  be  influenced  in  an  equal 
degree  by  the  quantity  which  both  believe  to  be  the  subject  of  their 
bargain.  The  general  rule,  therefore,  that,  where  a  misrepresentation 
*10081  ^  ^^^  ^  ^^  ^^^  quantity,  though  '^'innocently,  the  right  of  the 
^  purchaser  is,  to  have  what  the  vendor  can  give,  with  an  abate- 
ment out  of  the  purchase-money  for  so  much  as  the  quantity  falls  short 
of  the  representation.'\c)  Portman  v.  Mill,  2  Buss.  570,  is  much  such  a 
case  as  this.  There,  a  contract  for  the  sale  of  a  farm  described  it  as 
containing  <<  849  acres  or  thereabouts,  be  the  same  more  or  less,"  and 
stipulated  that  the  premises  should  be  taken  at  the  quantity  above 
stated,  whether  more  or  less :  in  fact,  the  farm  consisted  of  only  349. 
cuftomary  acres,  which  were  less  than  the  same  number  of  statute  acres, 
by  100  acres  or  upwards:  and  Lord  Eldon  said:  ««As  to  the  stipula- 
tion in  the  contract,  that  the  parties  shall  not  be  amenable  for  any 
excess  or  deficiency  in  the  quantity  of  the  land,  and  that  the  premises 
shall  be  taken  at  the  quantity  before  stated, — ^I  never  can  agree  that 
such  a  clause  (if  there  were  nothing  else  in  the  case)  would  cover  so 
large  a  deficiency  in  the  number  of  acres  as  is  alleged  to  exist  here/' 
If  quantity  be  immaterial,  why  mention  it  at  all  ?  [JsRVis,  G.  J. — ^In 
the  case  last  cited,  the  vendor  professed  to  give  the  quantity,  there  or 
thereabouts.  Here,  he  does  not :  he  does  not  profess  to  know.]  Why 
then  does  he  describe  it  as  comprising  1  acre,  2  roods,  and  8  perches  ? 
In  Price  v.  North,  2  Y.  &  G.  (£q.  Exch.)  620,  it  was  also  held  that  a 

(a)  11th  edit.  p.  369. 

\h)  Citing  Sir  Clondesley  Shovel  v.  Bogan,  2  Eq.  Ca.  Abr.  688,  pL  1. 

(e)  Citing  HiU  «.  Bnekley,  11  Vm.  394,  per  Sir  W.  Grant 
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misdesoription  of  the  qoantity  of  land  in  regard  to  the  acres  being 
statute  aoree  or  coBtomarj,  is  not  matter  of  compensation,  but  a  ground 
for  setting  aside  the  sale.  And  in  Flight  v.  Booth,  1  Nev  Cases,  870, 
876, 1  Scott,  190,  201,  where  the  snbject  was  very  much  considered, 
TiNDAL,  C.  J.,  in  delivering  the  judgment  of  the  court,  says:  <<It  is 
extremely  difiBcnlt  to  lay  down,  from  the  decided  cases,  any  certain  defi- 
nite rule  which  shall  determine  what  misstatement  or  misdescription  in 
the  particulars  shall  justify  a  rescinding  of  the  contract,  *and  -^^  ^.^^ 
what  shall  be  ground  of  compensation  only.  All  the  cases  ^ 
concur  in  this,  that,  where  the  misstatement  is  wilful  or  designed,  it 
amounts  to  fraud ;  and  such  fraud,  upon  general  principles  of  law, 
avoids  the  contract  altogether.  But  with  respect  to  misstatements 
which  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the  cases ; 
some  of  them  laying  it  down  that  no  misstatements  which  originate  in 
carelessness,  however  gross,  shall  avoid  the  contract,  but  shall  form  the 
subject  of  compensation  only :  Duke  of  Norfolk  v.  Wortley,  1  Campb. 
840,  Wright  v.  Wilson,  1  M.  &  Bob.  207 ;  whilst  other  cases  lay  down 
the  rule,  that  a  misdescription  in  a  material  point,  although  occasioned 
by  negligence  only,  not  by  fraud,  will  vitiate  the  contract  of  sale:  Jones 
V.  Edney,  3  Campb.  285 ;  Waring  v.  Hoggart,  R.  k  M.  89  (E.  C.  L.  E. 
vol.  21) ;  Stewart  v.  Alliston,  1  Meriv.  26.  In  this  state  of  discrepancy 
between  the  decided  oases,  we  think  it  is  at  all  events  a  safe  rule  to 
adopt,  that  where  the  misdescription,  although  not  proceeding  from 
fraud,  is  in  a  material  and  substantial  point,  so  far  afiecting  the  subject- 
matter  of  the  contract,  that  it  may  reasonably  be  supposed,  that,  but 
for  such  misdescription,  the  purchaser  might  never  have  entered  into 
the  contract  at  all,  in  sueh  case  the  contract  is  avoided  altogether,  and 
the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensation. 
Under  such  a  state  of  facts,  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  the  sale ; 
as  in  Jones  v.  Edney,  where  the  subject-matter  of  the  sale  was  described 
to  be  <  a  free  public-house,'  while  the  lease  contained  a  proviso  that  the 
lessee  and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery;  in  which  case  the  misdescription  was  held  to  be  fatal." 

*Jbrvi8,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis-  r«iA<|  a 
charged.  The  sixth  condition  gives  the  purchaser  distinct  notice  *- 
that  the  title-deeds  will  show  a  less  quantity  than  is  mentioned  in  the  par- 
ticulars and  contract  of  sale,  and  therefore  that  the  vendor  does  not  pledge 
himself  to  the  accuracy  of  the  description  in  that  respect ;  and  it  further 
provides  <<  that  no  other  evidence  of  identity  shall  be  required  than  that 
furnished  by  the  documents  of  title,"  and  that  "the  statements  con- 
tained therein  shall  be  deemed  conclusive  evidence  of  the  identity  of 
the  property."  It  amounts  to  this, — I  sell  you  a  certain  property, 
which  I  believe  to  consist  of  such  a  quantity,  and  which  you  shall  take 
notwithstandmg  the  description  in  the  deeds  shall  show  a  less  quantity; 
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and  you  shall  require  no  farther  proof  of  the  identity  of  the  property 
sold  with  that  described  in  the  deeds,  than  the  statements  contained  in 
the  deeds  themselves.    I  think  the  purchaser  cannot  be  allowed  to  get 
rid  of  the  e£fect  of  that  condition  by  requiring  identity  of  quantity. 
The  rest  of  the  court  concurring,  Rule  discharged. 
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On  the  daj  after  %  bill  became  due,  the  holder'a  clerk  called  npon  the  drawer,  and  told  him  that 
the  bill  had  been  dulj  presented,  and  that  the  acceptor  "  could  not  pay  it  ,*"  to  which  the  drawer 
replied,  that  «he  would  fee  the  holder  about  it :"— Held,  that  it  waa  properiy  left  to  the  jvj 
to  infer  from  thie  oonTersation  that  the  drawer  had  due  notice  of  dishonour. 

SemhUf  that  a  vtrhal  notice  of  dishonour  is  not  to  be  construed  With  the  same  strictness  as  a 
wiUe%  notice, — ^prorided  there  be  enough  to  warrant  the  jury  in  assuming  that  the  party  to 
whom  the  notice  is  given,  is  informed  that  the  biU  has  been  duly  presented  and  dishonoured, 
and  that  A«  is  looked  to  for  payment 

This  was  an  action  of  debt  for  money  had  and  received,  money 
paid,  &c. 

Plea, — a  set-off  for  money  due  to  the  defendant  upon  a  bill  of  ex- 
change drawn  by  the  plaintiff  upon  and  accepted  by  one  Dalgleish, 
averring  that  the  bill  was  duly  presented  for  payment,  and  dishonoured, 
and  that  the  plaintiff  had  due  notice  of  the  dishonour. 

Replication,  that  the  plaintiff  was  not  nor  is  indebted  to  the  defend- 
ant in  manner  and  form  as  the  defendant  had  above  in  his  said  plea 
alleged.     Issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in 
London  in  this  term.  In  order  to  prove  that  the  plaintiff  had  had  due 
notice  of  the  dishonour  of  the  bill,  the  defendant's  clerk  was  called. 
He  stated  that,  the  bill  being  due  on  a  Saturday,  he  went  to  the  plain- 
tiff on  the  Monday  following,  and  told  him  that  the  bill  had  been  duly 
presented,  and  that  the  acceptor  could  not  pay  it ;  to  which  the  plain- 
tiff replied,  that  he  would  see  Mr.  Bichardson  about  it. 

Dalgleish,  the  acceptor,  was  then  called.  He  stated,  that,  three  or 
four  days  before  the  bill  became  due,  he,  in  company  with  the  plaintiff, 
went  to  the  defendant's  house,  and  that  he  then  explained  to  the  latter, 
in  the  presence  of  the  former,  that  he  came  about  the  bill ;  whereupon 
the  defendant  said :  « It  is  not  yet  due ;  it  has  three  or  four  days  yet 
to  run :  you  must  see  if  you  cannot  make  some  arrangement  in  the 
mean  time:"  to  this  Dalgleish  replied,  that  it  would  be  impossible,  but 
that,  if  the  defendant  would  hold  the  bill  over,  he  would  eventually 
pay  it. 

*101^1      Richardson,  who  was  called  as  a  witnes  on  the  part  *of  the 

^  plaintiff,  said  that  he  called  upon  the  plaintiff  three  or  four 

days  after  the  Monday  following  the  maturity  of  the  bill,  and  told  him 

the  bill  was  not  paid,  and  that  he  should  look  to  him;  to  which  the 
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plaintiff  answered, — <<  I  am  not  liable,  as  you  haye  not  noted  the  bilL 
And  you  may  get  it." 

On  the  part  of  the  plaintiff,  it  was  submitted  that  these  conversations 
did  not  amount  to  a  notice  of  dishonour,  but  were,  at  the  most,  a  mere 
intimation  of  doubt  as  to  the  acceptor's  ability  to  pay  the  bill ;  and  that 
there  was  no  difference  in  this  respect  between  a  verbal  and  a  written 
notice. 

The  learned  judge,  however,  thought  that,  the  notice  being  a  verbal 
one,  its  effect  was  a  question  for  the  jury :  and  he  adverted  to  the  rule 
laid  down  by  Parks,  B.,  in  Lewis  v.  Gompertz,  6  M.  &  W.  399,  403,t 
— « that  the  three  facts  required  to  be  conveyed  in  every  notice  of  dis- 
honour, must  be  conveyed  to  the  mind  of  the  person  to  whom  it  is 
addressed,  in  a  written  or  verbal  notice,  either  expressly,  or  so  con- 
nected with  each  other  as  to  leave  no  reasonable  doubt  upon  his  mind 
as  to  their  meaning, — ^viz.  first,  that  the  bill  was  presented  when  due ; 
secondly,  that  it  was  dishonoured ;  and,  thirdly,  that  the  p&rty  ad- 
dressed is  to  be  held  liable  for  the  payment  of  it."  And  the  defend- 
ant's counsel,  after  some  deliberation,  declining  to  adopt  a  suggestion . 
to  amend  the  plea  by  stating  a  waiver  of  notice,  his  lordship  left  it  to 
the  jury  to  say  whether  they  would  infer  from  the  conversation  between 
the  defendant's  clerk  and  the  plaintiff,  that  the  latter  had  notice  that 
the  bill  had  been  duly  presented  and  dishonoured,  and  that  he,  the 
plaintiff,  would  be  looked  to  for  payment.  The  jury  returned  a  verdict 
for  the  defendant. 

Bi/le$y  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 


tion.— The  conversations  deposed  to  did  not  ^amount  to  such  a 


[♦1013 


notice  of  dishonour  as  the  law  requires.  In  Phillips  v.  Gould, 
8  C.  &  P.  855  (E.  0.  L.  R.  vol.  84),  a  notice  in  the  following  form,— 
<<  A  bill  for  802.,  dated  the  18th  of  August,  1847,  at  three  months, 
drawn  and  endorsed  by  R.  Everett,  upon  and  accepted  by  W.  Tuck, 
and  endorsed  by  you,  lies  at  my  office  due  and  unpaid," — was  held 
insufficient.  So  also  were  the  following, — <<  This  is  to  inform  you  that 
the  bill  I  took  of  you,  11{.  2«.  6i.,  is  not  took  up,  and  4«.  6(2.  expenses ; 
and  the  money  I  must  pay  immediately," — Messenger  v.  Southey,  1  M. 
&  G.  76  (E.  C.  L.  R.  vol.  89),  1  Scott,  N.  R.  180:  «  A  bill  for  29/. 
17«.  8(2.,  drawn  by  Ward  on  Hunt,  due  yesterday,  is  unpaid,  and  I  am 
sorry  to  say  the  person  at  whose  house  it  is  made  payable  don't  speak 
very  favourably  of  the  acceptor's  punctuality ;  I  should  like  to  see  you 
upon  it  to-day,"— Furze  v.  Sharwood,  2  Q.  B.  888  (E.  C.  L.  R.  vol. 
42),  2  Gale  k  T>.  116 :  <<  This  is  to  give  you  notice  that  a  bill  for  1762. 
15«.  6(2.,  drawn  by  Samuel  Maine,  accepted  G.  Glisby,  dated  May  7th, 
1885,  at  four  months,  lies  due  and  unpaid  at  my  house," — Furze  v. 
Sharwood.  The  learned  judge  ought  to  have  told  the  jury  that  the 
evidence  in  this  case  did  not  involve  the  three  requisites  of  a  notice  of 
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dishonoor, — ^presentment,  non-payment,  and  that  the  party  addressed 
is  looked  to  for  payment  of  the  bill. 

Maulb,  J.(a) — ^It  appears  that  Richardson  duly  presented  the  bill  in 
question  on  the  Saturday,  the  day  on  which  it  became  due,  and  that  the 
conversation  between  his  clerk  and  the  plaintiff,  the  drawer  of  the  bill, 
took  place  on  the  Monday  following.  All  the  parties  were  living  in 
London..^ The  clerk,  it  is  true,  does  not  say  that  the  bill  has  been  dis- 
honoured, or  is  unpaid ;  but  that  Dalgleish,  the  acceptor,  cannot  pay  iL 
^10141  ^^  as8^U3ie8  that  *he  has  duly  ascertained  that :  and  it  is  plain 
-'  that  the  sense  in  which  the  plaintiff  understands  the  communica- 
tion, is,  that  he  is  called  upon  to  pay  the  bill.  He  treats  it  as  a 
notice  that  the  acceptor  has  not  paid  the  bill,  and  that  he  himself  is 
called  upon  to  pay.  Therefore,  we  have  the  fact  of  the  bill  being  dis- 
honoured, and  of  the  drawer's  being  informed  of  the  acceptor's  incapa- 
city to  pay,  as  being  established,  and  that  the  drawer  is  looked  to  for 
payment.  And,  when  the  plaintiff,  in  reply  to  the  communication  so 
made  to  him,  says, — '<  I  will  see  Mr.  Richardson  about  it," — ^I  think 
.  no  jury  could  come  to  any  other  conclusion  than  that  he  considered  and 
accepted  it,  as  it  evidently  was  intended,  as  a  notice  of  dishonour. 
The  notice  not  being  in  writing,  the  jury  were  not  restricted  to  the 
precise  form  of  words  in  which  the  notice  is  given.  It  was  compe- 
tent to  them  to  assume,  and  it  was  properly  left  to  them  to  infer 
from  the  conversation  deposed  to,  that  the  plaintiff  had  had  notice  of 
dishonour,  and  that  he  would  be  looked  to  for  payment  of  the  bill, — 
which  is  the  material  part  of  the  notice.  I  therefore  think  there  should 
be  no  rule. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  is  clear,  from  the  plain- 
tiff's saying,  in  answer  to  the  clerk's  communication,  that  he  would  see 
Richardson  about  it,  that  he  understood  and  accepted  it  as  a  notice  of 
dishonour.  There  is  no  real  ground  for.  doubting  that  the  evidence 
amounts  to  information  given  to  the  plaintiff  that  the  bill  had  been  duly 
presented  and  dishonoured,  and  that  he  would  be  looked  to  for  payment. 
'  Rule  refosed. 

(a)  Jeryis,  C.  J^  and  Cbesswxli^  J.,  sat  at  the  Court  of  Criminal  AppeaL 

Notieo  of  non-payment  need  not  be  in  writ-    StoTene,  4  Wend.  5M ;  Glasgow  «.  Rpatta,  8 
ing:  a  verbal  notice  Ib  sufficient:  Cnjla  v.    Missoorii  336. 
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•WHITE  V.  MORRIS,  GIBSON,  WHEATLEY,  TAYLOR,  r«„ie 
and  THOMPSON.    Jan.  28.  L  ^^^^ 

Where  goods  are  assigned  as  seenrity  for  an  advance  of  money,  upon  tmst  to  permit  the  assignor 
to  remain  in  posaession  of  them  ontil  deftuilt  in  payment  at  the  time  stipalated,  and  npon 
Airther  tmst  to  sell  them  npon  snoh  default  being  made, — the  assignee  has  a  snffioient  posses- 
sion to  enable  him  to  maintain  trespass  against  a  wrongdoer. 

Snoh  an  assignment^  though  void  as  against  creditors,  is  good  as  between  the  parties,  and  as 
between  either  party  and  a  stranger. 

A  bailiff  of  a  county  court  claiming  to  seise  goods  on  behalf  of  a  judgment-creditor,  is  a  stranger 
within  that  rule,  unless  he  prores  the  legal  authority  under  which  he  seised  on  behalf  of  such 
creditor,  tIi.  the  judgment. 

In  trespass  against  an  execution-creditor  and  a  bailiff  of  a  county  court  for  seinng  goods  under 
such  circumstances,  the  plaintiff  put  in  the  warrant  of  execution,  with  the  endorsement  thereon 
by  the  officer  that  he  had  taken  the  goods  under  it :— Held,  that  the  bailiff,  as  well  as  the 
execution-creditor,  was  bound  to  prove  the  judgment;  and  that  the  warranty  reciting  the 
judgment  (though  put  in  by  the  plaintiff),  was  no  evidence  of  suoh  judgment 

Held  also,  that  the  circumstance  of  the  bailiff's  having,  in  taking  the  goods,  acted  under  an 
indemnity  from  the  execution-creditor,  did  not  deprive  him  of  the  protection  of  the  138th 
section  of  the  county  court  act,  9  A  10  Vict  c.  95,  which  entitles  him  to  a  notice  of  an  aetion 
for  anything  done  by  him  in  pursuance  of  the  act. 

This  was  an  action  of  trespass  for  taking  certain  goods  alleged  to 
belong  to  the  plainti£f. 

The  three  first-named  defendants,  Morris,  Gibson,  and  Wheatlej, 
pleaded  not  gailty,  and  not  possessed. 

The  defendants  Taylor  and  Thompson  (the  former  of  whom  was  the 
high-bailiff  and  the  latter  an  nnder-bailiff  of  the  county  court  of  Sunder- 
land) pleaded, — ^first,  not  guilty, — secondly,  not  possessed, — ^thirdly, 
that  the  alleged  trespasses  were  committed  in  pursuance  of  the  county 
courts  act,  9  &  10  Vict.  c.  95,  and  that  no  notice  of  action  had  been 
given  to  them  under  s.  188, — ^thirdly,  that  the  alleged  trespasses  were 
committed  in  pursuance  of  the  9  &  10  Vict.  c.  95,  and  that  the  action 
was  not  commenced  within  three  calendar  months  next  after  the  sup- 
posed cause  of  action  accrued. 

Upon  each  of  these  pleas  issue  was  taken. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  assizes  at  Dur- 
ham. The  facts  which  appeared  in  evidence  were  as  follows: — One 
Bobinson,  who  .had  carried  on  business  as  a  draper  at  Sunderland, 
becoming  insolvent,  assigned  all  his  household  furniture  and  stock  in 
'^'trade  to  trustees  for  the  benefit  of  his  creditors.  The  trustees  r^^i  ai  g 
took  possession,  and  sold  the  goods  to  Robinson  and  one  Story,  ^ 
the  latter  of  whom  paid  for  them  partly  in  money  and  partly  by  bills.  The 
bills  becoming  due,  and  Story  being  unable  to  meet  them,  the  present 
plaintiff,  White,  agreed  to  lend  Robinson  and  Story  1202.  upon  the 
security  of  the  goods  in  question;  and  the  goods  were  accordingly 
assigned  to  White  by  a  deed  bearing  date  the  11th  of  October,  1850. 

By  this  deed,  which  recited  the  agreement  for  the  loan,  Robinson 
and  Story  covenanted  to  pay  White  the  1202.  on  a  given  day,  with 
interest  in  the  mean  time  at  the  rate  of  71.  per  cent,  per  annum,  and 
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assigned  to  White  all  the  goods  in  a  certain  shop  and  dwelling-house 
(the  goods  in  respect  of  which  this  action  was  brought),  to  hold  to 
White,  his  executors,  administrators,  and  assigns,  as  his  and  their  own 
proper  goods  and  chattels, — ^upon  trust  to  permit  and  suffer  Robinson 
and  Story,  their  executors,  administrators,  and  ^assigns,  to  hold  the 
goods  and  premises  assigned  until  payment  of  the  money  which  should 
become  due  under  the  deed  should  be  demanded,  and  with  a  power 
to  White  to  sell  upon  default  in  payment.  This  deed  woe  left  upon 
'  the  premises  in  the  hands  of  one  of  Robinson  and  Story^s  shopmen. 

Morris,  Gibson,  and  Wheatley,  who  were  manufacturers  at  Man- 
chester, were  creditors  of  Robinson  at  the  time  of  the  first  assignment. 
They  declined  to  concur  in  that  deed,  and,  after  the  trustees  had  sold 
the  property  to  Robinson  and  Story,  they  sued  Robinson  in  the  Sun- 
derland county  court,  and  obtained  a  judgment  against  him.  Execution 
having  issued  upon  that  judgment,  Taylor,  the  high-bailiff,  and  Thomp- 
son, the  under-bailiff,  of  the  county  court,  entered  upon  the  premises 
for  the  purpose  of  seizing  the  goods ;  but,  on  finding  that  the  goods  had 
been  assigned  to  White,  they  withdrew.  Subsequently,  however,  upon 
^^  Ai  71  receiving  an  ^indemnity  from  the  execution«creditors,  they  re- 
^  entered,  and  seized  and  sold  the  goods. 

The  only  evidence  of  the  seizure  and  sale,  was,  the  production  of  the 
writ  or  mandate  directed  to  the  high-bailiff,  with  his  endorsement  of  the 
levy  thereon. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  execution- 
creditors  were  not  in  a  position  to  contest  the  validity  of  the  assignment, 
without  first  proving  the  judgment,  inasmuch  as  the  statute  13  Elix.  c. 
5,  only  makes  the  conveyance  void  as  against  creditors ;  and  that  Taylor 
and  Thompson,  having  acted  under  an  indemnity,  were  not  entitled  to 
the  protection  of  the  9  &  10  Vict.  c.  95,  s.  188. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  mort- 
gage to  White  was  a  bond  fide  transaction,  and  also  whether  Taylor  and 
Thompson  were  indemnified,  and  whether,  though  indemnified,  they  acted 
bondfide^  believing  that  they  were  authorized  to  do  as  they  did  under 
the  statute. 

The  jury  found  that  the  transaction  was  not  bond  fide  ;  and  that  Taylor 
and  Thompson  were  indemnified;  but  that  they  acted  bond  fide. 

The  learned  judge  directed  the  verdict  to  be  entered  for  Morris,  Gib- 
son, and  Wheatley,  on  both  issues ;  and,  as  against  Taylor  and  Thomp- 
son, for  the  plaintiff  on  the  first  issue,  and  for  those  defendants  upon  all 
the  other  issues, — reserving  to  the  plaintiff  leave  to  move. 

Watson^  in  Michaelmas  Term  last,  accordingly  moved  for  a  rule  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  upon  all 
the  issues,  with  damages  852.  or  552.  as  the  court  might  think  fit ;  or  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence.  He 
submitted,  that,  the  assignment  not  being  in  any  event  void  except  aa 
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against  creditors,  the  three  first-named  defendants  were  bound  to  show 
that  they  were  *creditor8,  by  prodacing  the  judgment,— citing  r^^A^o 
Lake  v.  Billers,  1  Lord  Raym.  738,  and  Martyn  v.  Podger,  6  ^ 
Burr.  2631.  [Maulb,  J. — ^Where  you  have  recourse  to  the  statute  to 
avoid  the  conveyance,  you  must  show  that  you  are  a  creditor.  But, 
here,  the  jury  found  that  the  whole  was  a  sham.]  There  was  no  evi- 
dence to  warrant  that.  [Maule,  J.,  referred  to  Glave  v.  Wentworth,  6 
Q.  B.  173,  n.  (E.  G.  L.  R.  vol.  51).]  As  the  oflScers  acted,  not  under  the 
authority  of  the  statute,  but  under  the  indemnity  they  had  received,  and 
thereby  identified  themselves  with  the  parties,  it  was  not  competent  to 
them  to  claim  the  protection  of  the  statute.  In  Bradley  v.  Carr,  8  M. 
&  G.  221  (E.  G.  L.  R.  vol.  42),  3  Scott,  N.  R.  521,  it  was  held  that  the 
steward  of  a  court  baron  is  a  judicial  ofiScer,  and  therefore  is  not 
responsible  for  the  acts  of  the  regular  bailifis  of  the  court  to  whom  pro- 
cess is  directed ;  but  that  he  is  responsible  where  he  directs  the  process 
to  bailiffs  specially  nominated  by  the  party  who  sues  it  out,  taking  an 
indemnity.  [Jervis,  G.  J. — ^Do  you  mean  to  lay  it  down  as  a  proposi- 
tion of  law,  that  a  man  cannot  act  band  fide  if  he  is  indemnified  7]  Cer- 
tainly. [Jervis,  C.  J. — I  cannot  see  why  the  officer  is  to  be  deprived 
of  a  right  which  the  statute  has  given  him,  because  he  has  taken  an 
indemnity.  Suppose  the  statute  has  said  that  the  officer  should  have 
double  costs ;  according  to  your  argument,  he  would  lose  them  if  he  were 
indemnified.]  Undoubtedly.  [Jervis,  G.  J. — That  would  be  in  effect 
repealing  the  statute.]  Being  indemnified,  the  officers  were  not  acting 
under  the  statute  at  all.  [Jervis,  C.  J. — The  jury  find  that  they  were.] 
A  rule  nisi  having  been  granted, 

Knowlea  and  ChandUr^  for  the  execution-creditors,  and  Hugh  HtUj 
for  Taylor  and  Thompson,  showed  cause. — This  rule  was  obtained  mainly 
upon  the  ground  *that  the  judgment  was  not  put  in,  and  that  r^-iAiq 
it  was  not  open  to  the  defendants  to  contend  that  the  deed  was  '- 
void  on  the  ground  of  fraud,  unless  the  parties  setting  up  the  fraud 
were,  as  represented,  creditors.  But  there  is  another  point  which  may 
be  more  conveniently  noticed  first,  viz.,  that  the  plaintiff  could  not  set 
up  the  deed,  even  if  it  were  a  valid  deed,  for,  the  plaintiff  had  not  such 
a  possession  of  the  goods  in  question  as  to  entitle  him  to  maintain  this 
action.  Bradley  v.  Copley,  1  C.  B.  685  (E.  C.  L.  R.  vol.  50),  goes 
further  than  is  necessary  for  the  decision  of  this  case.  There  A.,  being 
indebted  to  B.,  by  a  bill  of  sale,  which  was  found  to  have  been  bond  fide 
executed,  conveyed  to  him  all  his  stock  in  trade,  household  furniture, 
&c.,  absolutely.  The  bill  of  sale  (which  was  under  seal)  contained  a 
covenant  by  A.  to  pay  the  debt  on  demand^  and  a  proviso  for  redemp- 
tion on  payment  of  the  debt  and  interest  on  demand^  and  a  further 
proviso  that  the  assignor  should  continue  in  possession  until  default. 
The  goods  having  been  subsequently,  and  before  any  demand  made  by 
B«,  seized  by  the  sheriff  under  a  fi.  fa.  upon  a  judgment  entered  up 
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against  A.  on  a  warrant  of  attorney, — it  was  held  that  B.  had  not  sneh 
a  right  of  immediate  possession  as  to  entitle  him  to  maintain  trover 
against  the  sheriff.  Tindal,  G.  J.,  says:  ^cEver  since  the  case  of 
Oordpn  v.  Harper,  7  T.  R»  9,  I  take  the  mle  to  have  heen,  that,  to 
entitle  a  party  to  maintain  trover,  he  mnst  have  the  right  of  posses- 
sion, as  well  as  the  property  in  the  goods  sought  to  he  recovered.  That 
case  has  been  followed  by  many :  and  I  am  unable  to  distinguish  it 
from  the  present  case,  except  in  this,  that  there  the  right  of  the  land- 
lord to  the  possession  of  the  goods  was  postponed  for  a  certain  and 
definite  time,  whereas  here  the  goods  were  to  revert  to  the  plaintiffs  at 
an  uncertain  time,  viss.,  on  default  of  Boulton  (the  assignor)  in  pay- 
♦insm  ™^*^*  ^^  ^^^  ^®^*  ^^  ^demand.  When  the  conversion  com- 
-'  plained  of  took  place,  the  plaintiffs  were  not  in  a  situation  to 
require  possession  of  the  goods.  I  therefore  think  the  case  is  governed 
by  Gh)rdon  v.  Harper,  and  that  the  plaintiffs  are  not  entitled  to  main- 
tain trover."  And  the  other  judges  expressed  themselves  in  similar 
terms.  [Maulb,  J. — ^In  that  case,  the  right  of  possession  came  by 
way  of  proviso:  here,  the  deed  assumes  to  give  the  assignee  immediate 
possession  of  the  goods  upon  trust.]  In  Bradley  t;.  Copley,  all  the 
words  were  words  of  absolute  assignment :  this  amounts  to  a  contract 
on  the  part  of  White  to  permit  Robinson  and  Story  to  have  a  posses- 
sory title  to  the  goods,  until  demand.  [Mauls,  J. — To  have  and  enjoy 
and  to  use  them  in  such  a  manner  as  such  things  are  usable.]  Wheeler 
1^.  Montefiore,  2  Q.  B.  188  <E.  0.  L.  R,  vol.  42),  1  Gale  &  D.  493,  is 
almost  identical  with  Bradley  v.  Copley.  There,  by  indenture  between 
F.  and  W.,  it  was  recited  that  F.  was  indebted  to  W.  in  2722.,  that  it 
had  been  agreed  between  them  that  F.  should  execute  a  mortgage  of 
a  certain  messuage,  with  the  fixtures  and  certain  chattels ;  and  it  was 
witnessed,  that,  in  pursuance  of  that  agreement,  and  in  consideration 
of  the  2722.  so  due,  and  of  5«.,  F.  did  grant,  bargain,  sell,  and  demise 
to  W.  the  messuage,  for  a  term  of  years,  habendum  to  W.  thenceforth 
for  the  term,  subject  to  the  proviso  thereinafter  contained ;  and  also 
that,  for  the  consideration  aforesaid,  F.  did  bargain,  sell,  assign,  trans- 
fer, and  set  over  to  W.  the  fixtures  and  chattels,  habendum  to  W.  for 
his  own  absolute  use  and  benefit,  subject  to  the  proviso  thereinafter 
contained :  provided,  and  it  was  thereby  agreed,  that,  if  F.  should  pay 
the  2722.  on  the  then  next  24th  of  June,  W.  should  re-convey ;  pro- 
vided also,  and  it  was  thereby  further  agreed,  that,  if  default  in  pay- 
ment should  be  made  on  the  day  aforesaid,  it  should  be  lawful  for  W. 
to  enter  upon,  receive,  and  *take  the  rents  and  profits  of  the 


*1021] 


premises,  and,  if  he  should  think  proper,  of  his  sole  authority, 


to  sell  or  underlet  them,  and  to  sell  the  fixtures  and  chattels,  and 
deliver  them  to  the  purchaser  or  tenant ;  and  that  W.  should  stand 
possessed  of  the  money  arising  from  such  sale,  and  of  the  rent  and 
profits  in  the  mean  time,  in  trust  to  discharge  the  expenses  of  the  sale 
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and  performance  of  the  trusts,  and  then  to  pay  himself  so  much  as 
should  remain  unpaid  of  the  272/.,  and  W.  should  afterwards  stand 
possessed  of  the  premises  and  chattels,  and  the  surplus  proceeds,  in 
trust  for  F.    And  F.  covenanted  to  pay  the  272/.,  with  interest,  on 
the  day  mentioned,  and  that,  notwithstanding  any  act,  &c.,  the  seyeral 
premises  should  remain  on  the  trusts  thereinbefore  declared,  as  long  as 
any  part  of  the  272/.  should  continue  on  that  security.    F.  wad  in 
actual  possession  at  the  time  of  executing  the  indenture,  and  so  re* 
mained  (the  272/.  continuing  unpaid)  at  a  day  before  the  24th  of  June, 
when  M.  (a  third  party)  broke  and  entered  the  premises,  and  seized 
the  fixtures  and  chattels.     It  was  held,  that  W.  could  not  recover 
against  M.  in  trespass  quare  cUnuum  fregitj  for  the  entry,  or  for  the 
seizure  laid  as  aggravation ;  and  that,  on  a  plea  that  the  house,  fixtures, 
and  chattels  were  not  the  house,  &c.,  of  W.,  W.  must  be  nonsuited. 
Lord  Denman,  in  giving  the  judgment  of  the  court,  says :  <<  There  is  no 
covenant  that  Franks  shall  remain  in  possession  till  the  24th  of  June : 
but,  looking  at  the  whole  deed,  we  are  of  opinion  that  the  plaintiff's 
right  to  take  possession  did  not  attach  until  the  24th  of  June,  and 
therefore  that  the  verdict  found  for  him  on  the  second  plea  is  wrong." 
As  to  the  third  and  fotirth  issues, — The  writ  was  put  in  by  the  plain- 
tiff in  order  to  fix  the  high-bailiff.     It  recites  the  proceeding  in  the 
county  court,  and  then  states  the  mandate:   as  against  the  person 
putting  it  in,  it  clearly  was  some  evidence  of  the  judgment.     In  Lake 
♦r.  Billers,  1  Lord  Baym.  783,  and  Martyn  v.  Podger,  6  Burr,  p^-iaoo 
263t,  the  writ  was  put  in  by  the  sheriff.     Bessy  v.  Windham,  '- 
6  Q.  B.  166  (E.  C.  L.  R.  vol.  51),  is  precisely  in  point :  it  was  there 
held,  that  an  assignment  of  goods  in  fraud  of  creditors  is  valid  as 
between  the  parties  to  the  deed,  and  as  between  either  party  and  a 
stranger ;  that  a  sheriff  claiming  to  seize  the  goods  on  behalf  of  a  judg- 
ment-creditor is  a  stranger  within  that  rule,  if  he  does  not  prove  the 
legal  authority  under  which  he  seized  on  behalf  of  such  creditor ;  that, 
for  this  purpose,  it  is  sufficient,  in  trespass  for  the  seizure,  if  he  prove 
the  writ ;  and  that  there  is  some  evidence  of  the  writ,  if  the  plaintiff  puts 
in  the  sheriff's  warrant  to  his  officer,  and  that  recites  a  writ  at  the  suit 
of  the  judgment-creditor.     In  Haynes  v.  Hayton,  6  Law  Joum.  K.  B. 
(Old  Series)  281,  which  was  an  action  against  the  sheriff  for  money  had 
and  received,  the  plaintiff,  in  order  to  fix  the  sheriff  with  receipt  of  the 
money,  which  he  had  levied  as  forfeited  recognisances,  gave  in  evidence 
a  letter  from  the  person  who  had  been  his  under-sheriff,  addressed 
to  the  plaintiff,  in  these  words: — c<The  sessions,  as  I  have  been 
informed,  have  remitted  the  forfeited  recognisances  due  from  you, 
and  which,  by  a  writ  issued  against  you,  were  levied  previously  to 
the  October  Sessions,  1824,  first  directing  that  the  sum  of  lie,  4d. 
should  be  deducted  therefrom :  but  the  lords  of  the  treasury  contend 
that  there  is  no  power  vested  in  the  sessions  to  remit  moneys  levied 
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by  the  authority  of  that  court  for  forfeited  recognisances.  StiU, 
as  I  have  not  heard  further  from  their  secretary,  I  am  desirous  to 
repay  the  money  levied  by  the  sheriff  for  such  forfeited  recognbances, 
under  the  authority  of  the  quarter  sessions.  I  will,  therefore,  thank 
you  to  send  me  your  receipt  for  the  amount,  as  received  of  W. 
0.  Hayton,  Esq.,  late  sheriff  of  Hertfordshire;  and  I  will  pay  the 
*1 09^1  *8am6.  I  shall  expect,  at  the  same  time,  to  be  paid  the  fees  due 
-■  to  the  sheriff."  Parke,  J.,  on  the  trial,  held,  "that  the  letter 
of  the  undersheriff,  if  it  was  evidence  to  fix  the  sheriff  with  the  receipt 
of  the  money,  was  also  evidence  to  infer  that  he  had  received  it  through 
a  proper  authority."  He  therefore  held  it  to  be  unnecessary  for  the 
sheriff  to  go  into  any  evidence,  and  nonsuited  the  plaintiff.  On  motion 
to  set  aside  the  nonsuit,  Lord  Tenterdbn,  after  reading  the  letter,  said: 
<<  You  are  to  make  this  evidence  against  the  sheriff,  and  yet  not  give 
him  credit  for  an  assertion  there  made,  which  is  in  his  favour.  This 
seems  to  me  to  be  the  hardest  measure  possible."  And  the  rule  was 
refused.  In  Ooss  v.  Quinton,  3  M.  &  G.  825  (£.  C.  L.  R.  vol.  42),  4 
Scott,  N.  R.  471,  the  plaintiffs  gave  in  evidence  an  examination  of  the 
defendant  before  commissioners  of  bankruptcy,  to  prove  that  he  had 
taken  the  property  in  respect  of  which  the  action  of  trespass  was 
brought.  In  that  examination  the  defendant  had  stated  the  substance 
of  a  written  agreement,  whieh  became  matter  of  defence  in  that  action ; 
and  this  court  held  that  this  was  some  evidence  to  go  to  the  jury,  of 
the  existence  of  the  agreement,  without  producing  or  accounting  for 
the  absence  of  the  original  document.  In  Glave  v.  Wentworth,  6  Q.  B. 
178,  n.  (E.  C.  L.  R.  vol.  51),  it  was  never  suggested  that  any  evidence 
of  the  judgment  was  requisite :  and,  if  it  was,  there  was  here  some 
evidence  of  it.  In  Ogden  v.  Hesketh,  2  Car.  &  £.  772  (E.  C.  L.  B. 
vol.  61),  where  the  sheriff  of  the  county  palatine  of  Lancaster  was  sued 
in  trover  for  goods  alleged  to  have  been  wrongfully  seised  and  sold 
under  an  execution,  and  the  defence  was  that  the  plaintiff  claimed  the 
goods  by  virtue  of  an  assignment  which  was  void  as  against  creditors, 
— ^it  was  held  by  Oolbribgb,  J.,  that  the  sheriff  could  take  advantage 
of  this  defence  without,  as  in  ordinary  cases,  showing  his  authority  by 
*10241  P^o^^  ^f  ^h^.  ^^»  ^^d  '''that  proof  of  the  mandate  to  him  from 
^  the  Chancellor  of  the  county  was  sufficient  for  that  purpose. 
The  county  court  act,  9  &  10  Vict.  c.  95,  s.  94,  and  the  rules  founded 
thereon,  prescribe  the  form  of  the  writ  of  execution,  which  recites  the 
judgment.  And,  when  the  bailiff  endorses  thereon  that  he  has  executed 
the  writ,  he  must  be  supposed  to  affirm  that  he  has  done  so  in  pursuance 
of  the  judgment  therein  recited.  [Maule,  J. — He  affirms  that  the  writ 
says  so,  not  that  the  fact  is  so.]  There  was  ample  evidence  to  show 
the  deed  fraudulent,  and  therefore  proof  of  the  judgment  was  unneces- 
sary. 

The  jury  found  that  Taylor  and  ^ompson  were  indemnified ;  but 
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that  they  acted  bond  fide  under  a  belief  that  they  were  authorized  by 
the  statute  in  seizing  the  goods.  There  is  nothing  inconsistent  in  that. 
The  circumstance  of  their  having  taken  an  indemnity  does  not  deprive 
them  of  the  protection  of  the  act.(a)  In  Booth  v.  Clive,  10  C.  B.  827 
(E.  G.  L.  R.  vol.  70),  2  L.  M.  &  P.  288,  in  case  against  a  judge  of  a 
county  court  for  making  an  order  for  committing  the  plaintiff  to  gaol 
for  disobedience  of  an  order  for  payment  of  certain  instalments,  after 
due  service  upon  him  of  a  writ  of  prohibition,  the  jury  were  told,  that  if 
the  defendant  acted  under  a  bond  fide  belief  that  his  duty  as  judge  of  the 
*county  court  rendered  it  incumbent  on  him  to  do  so  notwith-  r^ic-i  a.;>c 
standing  the  prohibition,  the  act  must  be  considered  as  done  in  ^ 
pursuance  of  the  county  court  act,  and  he  was  entitled  to  notice  of 
action, — and  this  was  held  to  be  no  misdirection.  All  the  authorities 
were  cited  and  commented  upon  by  the  court  in  that  case.  Bradley  v. 
Carr,  8  M.  &  G.  221  (E.  C.  L.  E.  vol.  42),  8  Scott,  N.  R.  621,  which 
was  cited  on  moving,  has  no  application  here :  there,  the  process  was 
directed  to  special  bailiffs;  the  indemnity  altered  the  position  of  the 
parties ;  here,  it  did  not. 

WiUson  and  Seymour^  in  support  of  the  rule. — ^Watson  v.  Macquire, 
5  C.  B.  886  (E.  C.  L.  R.  vol.  57),  is  an  authority  to  show  that  the  plain- 
tiff here  had  a  sufficient  possession  of  these  goods  to  enable  him  to  bring 
trespass  against  a  wrongdoer.  The  deed  was  a  perfectly  good  deed  as 
between  the  parties.  It  was  only  void  as  against  creditors.  The  defend- 
ants, therefore,  could  only  justify  by  showing  that  they  were  creditors, 
or  that  they  represented  creditors.  They  were  bound  to  show  the  judg- 
ment. As  to  the  evidence  of  the  judgment,  the  rule  deducible  from  all 
the  cases,  is,  that,  where  the  party  justifying  is  a  judgment-creditor,  he 
must  prove  the  judgment ;  but  that  the  sheriff  does  enough  if  he  pro- 
duces the  writ,  unless,  as  in  Bradley  v.  Carr,  he,  by  taking  an  indemnity, 
so  identifies  himself  with  the  judgment-creditor  as  to  place  himself  in  the 
same  position  with  him ;  and  then  he  is  bound  also  to  put  in  the  judg- 
ment. The  rule  is  thus  laid  down  in  1  Williams's  Saunders,  298,  n.  (e), 
— *'  Where  the  defendant  justifies  under  final  process,  there  is  a  well- 
known  distinction  between  the  cases  of  the  party  to  the  suit  and  of  the 
sheriff  or  his  officer,  that  the  former  must  show  the  judgment  in  plead- 
ing as  well  as  the  writ,  but  for  the  latter  it  is  enough  to  *show  r^-iQog 
the  writ."(6)  The  position  of  the  party  is  altered  by  his  taking  ^ 
an  indemnity.     In  Martyn  v.  Podger,  5  Burr.  2681,  the  question  was, 

(a)  The  138t1i  section  of  the  9  A  10  Viet  c.  95,  '«for  the  protection  of  penons  acting  in  the 
•xeentton  of  this  notp"  enacts  **  th*t  all  actions  and  prosecations  to  be  commenced  against  anj 
person  for  anything  done  in  pursuance  of  this  act,  shall  be  laid  and  tried  in  the  county  where 
the  fact  was  committed,  and  shaU  be  commenced  within  three  calendar  months  after  the  fact 
eommitted  and  not  afterwards,  or  otherwise ;  and  notice  in  writing  of  such  action,  and  of  the 
eanse  thereof  sUaU  be  given  to  the  defendant  one  calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  no  plaintiff  shall  recoTer  in  any  such  action  if  tender  of  sufficient  amends 
■hall  hare  been  made  before  such  action  brought,  or  if  after  action  brought  a  sufficient  sum  U 
vonej  shall  have  been  paid  into  court,  with  costs,  by  or  on  behalf  of  the  defendant." 

(i)  Cidng  Andrews  e.  Harris,  2  Q.  B.  17  (B.  C.  L.  R.  rol  42),  1  Gale  A  D.  280. 
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whether  it  wm  necessary  for  the  defendants  (sheriff's  officers),  who  justi- 
fied tinder  a  fi.  fa.^  to  produce  and  prove  a  copy  of  the  judgment  upon 
which  the  writ  was  grounded.  Lake  v.  Billers,  1  Lord  Rajm.  788,  was 
cited  as  in  point  for  the  plaintiff.  That  was  trespass  brought  against 
the  sheriff  for  goods  taken.  Upon  not  guilty  pleaded,  the  sheriff  gave 
in  evidence  that  he  levied  them  in  execution  by  virtue  of  a  fi.  fa.  The 
plaintiff  made  title  to  the  goods  by  a  prior  execution,  but  fraudulent, 
and  by  a  bill  of  sale  made  of  them  to  him  by  the  officer  (viz.  the  sheriff 
predecessor  to  the  defendant).  And  upon  the  trial  before  Holt,  0.  J., 
it  was  ruled  by  him,  ^Hhat  the  defendant,  though  sheriff  ought  to  give 
in  evidence  a  copy  of  the  judgment."  But  it  would  have  been  other- 
wise if  the  trespass  had  been  brought  by  the  person  against  whom  the 
fi.  fa.  issued.  Lord  Mansfield  said :  '^  That  case  proves,  that,  as  the 
action  is  brought  by  a  stranger,  the  judgment  must  be  proved :  and  the 
general  impression  is,  that  it  is  necessary  to  produce  the  judgment.'* 
Ackworth  v.  Eempe,  Dougl.  40,  is  to  the  same  effect.  These  three 
cases  were  cited  in  Bessey  v.  Windham,  6  Q.  B.  166  (E.  C.  L.  R.  vol. 
51);  but  the  court  take  no  notice  of  them  in  their  judgment,  which, 
though  inconsistent  with  them,  clearly  did  not  intend  to  overrule  them. 
Bessey  v.  Windham  has  never  been  considered  a  satisfactory  decision. 
Assuming,  however,  that  it  is  good  law,  all  it  amounts  to  is  this, — ^that, 
if  the  plaintiff  puts  in  the  warrant,  to  connect  the  officer  with  the  sherifl^ 
he  makes  it  evidence  of  the  statement  contained  in  it,  viz.,  that  he  acted 
under  a  writ :  nothing  more.  The  cases  of  Haynes  v.  Hayton,  6  Law 
'^lO^T!  *'^^^^^'  ^-  ^*  (^^^  Series)  231,  and  Goss  v.  '^'Quinton,  3  M.  & 
-^""^'J  G.  825  (E.  C.  L.  R.  vol.  42),  4  Scott,  N.  R.  471,  upon  which 
the  court  profess  to  ground  their  decision,  proceeded  upon  a  totally 
difibrent  principle.  By  putting  in  the  writ,  how  can  the  plaintiff  be  said 
to  admit  that  everything  stated  therein  is  true  7  In  the  case  of  admis- 
sions, however,  it  would  manifestly  be  unjust  if  a  party  were  to  be  per* 
mitted  to  use  half  and  reject  the  rest.  Glave  v.  Wentworth,  6  Q.  B. 
178,  n.  (E.  0.  L.  R.  vol.  42),  is  in  point.  That  was  trover  against  the 
sheriff  for  seizing  goods  under  an  execution  at  the  suit  of  Qt.  and  H.  To 
fix  the  sheriff,  the  warrant,  reciting  the  fi.  fa.,  was  put  in.  The  plain- 
tiff claimed  under  an  assignment  to  him  from  the  debtor :  the  defence 
was,  that  the  assignment  was  fraudulent  and  void  against  creditors.  It 
was  objected  for  the  plaintiff,  that  the  warrant  should  be  put  in,  to  show 
that  the  sheriff  was  acting  for  a  creditor.  But  Parke,  B.,  held,  that, 
the  assignment  being  good  between  the  parties  to  it,  and  only  void 
against  creditors,  the  writ  itself  must  be  produced,  othervrise  the  sheriff 
was  a  wrongdoer ;  and,  as  the  writ  could  not  be  produced,  he  directed  a 
verdict  for  the  plaintiff.  Kine  v.  Evershed,  10  Q.  B.  148  (E.  0.  L.  R.  vol. 
69),  Hughes  V.  Buckland,  15  M.  &  W.  846,t  8  D.  &  L.  708,  and  Booth  v. 
Olive,  10  C.  B.  827  (E.  C.  L.  R.  vol.  70),  2  L.  M.  &  P.  288,  show  that  it  was 
a  question  entirely  for  the  jury,  whether  the  officers  acted  bond  fide  in  the 
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reasonable  belief  that  thej  were  acting  in  pursuance  of  the  statate.  It 
was  quite  clear  here  that  they  would  not  have  executed  the  writ  at  all 
unless  indemnified :  they  were  acting,  therefore,  under  the  indemnity, 
and  not  in  pursuance  of  the  act. 

Jervis,  C.  J. — I  am  of  opinion  that  the  verdict  as  delivered  at  the 
trial  cannot  stand ;  but  that  this  rule  ought  not  to  be  made  absolute  in 
the  terms  in  which  it  was  moved,  but  must  be  modified.  The  first  point 
urged  by  *Mr.  HUly  iq>on  the  plea  of  not  possessed,  is  appli-  ^^^  ^^^ 
cable  to  both  classes  of  defendants.  He  contended  that  no  ^ 
present  possession  of  the  goods  in  question  passed  to  the  plaintiff  under 
the  deed  of  assignment  of  the  11th  of  October,  1850,  sufficient  to  enti- 
tle him  to  maintain  this  action ;  and,  in  support  of  this  view,  he  relied 
upon  the  cases  of  Bradley  v.  Copley  and  Wheeler  v.  Montefiore.  But 
a  comparison  of  the  deeds  in  those  cases  with  the  language  of  the  deed 
here,  will  show  that  they  have  no  application.  Here,  a  right  to  the 
possession  did  pass  to  the  plaintiff  by  the  deed,  though  it  was  encum-. 
bered  with  a  trust,  but  which  trust  is  quite  consistent  with  the  right  to 
the  possession  remaining  in  the  plaintiff.  In  the  cases  cited,  however, 
instead  of  a  trust,  there  was  a  proviso  to  the  effect,  that,  until  default 
made,  the  assignors  should  have  possession,  and  no  right  to  the  present 
possession  passed  to  the  assignees.  Those  cases,  therefore,  are  clearly 
inapplicable.  This  resolves  the  case  into  the  main  point  which  was 
argued  by  Mr.  WaUan.  There  are  two  classes  of  persons  who  are 
defendants  here, — three,  viz.  Morris,  Gibson,  and  Wheatley,  who  were 
plaintiffs  in  the  court  below,  and  two,  viz.  Taylor  and  Thompson,  who 
were  officers  of  the  county  court.  It  may  be  that  the  two  classes  of 
defendants  might  be  dealt  with  differently :  but  it  seems  to  me  that 
there  is  no  necessity  in  this  case  to  make  any  distinction  between  them. 
It  must  be  assumed  that  the  instrument  of  the  11th  of  October,  1850, 
was  intended  by  the  parties  to  operate  as  a  deed :  and,  though  fraud- 
ulent and  void  as  against  creditors  (as  the  jury  have  found),  it  is  a  per- 
fectly good  deed  as  against  all  persons  except  creditors.  It  is  an  esta- 
blished rule  of  law, — never  doubted  until  the  case  of  Bessey  v.  Windham, 
— that  the  mere  production  of  the  writ,  and  nothing  more,  will  not 
enable  the  sheriff  to  show  that  a  deed,  good  as  against  all  except 
creditors,  is  fraudulent  and  void.  He  must  show  that  he  represents 
*a  creditor.  For  this  pupose,  the  bare  production  of  the  writ  r^i  aoq 
is  not  enough.  The  writ  merely  authorizes  and  directs  the  she-  ^ 
riff  to  do  a  certain  act,  and  his  endorsement  or  return  thereon  is  a  mere 
statement  that  he  has  done  as  he  was  directed.  There  is  no  statement 
that  a  judgment  exists ;  but  only  that  somebody  says  that  a  judgment 
has  been  obtained.  I  think  that  the  production  by  the  plaintiff  of  the 
writ  in  this  case,  was  not  evidence  for  the  defendants  that  a  judgment 
existed.  I  am  aware,  that,  in  coming  to  this  conclusion,  we  cannot 
avoid  conflicting  with  the  decision  of  the  Court  of  Queen's  Bench  in 
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Bessey  t^.  Windtiam,  where  it  was  held  that  the  officer  was  protected  by 
the  warrant,  although  there  was  no  evidence  of  the  existence  of  any 
judgment.  It  is  true  that  Lake  v.  Billers  and  Martyn  v.  Podger  were 
cited  upon  the  argument  of  that  case.  But  it  is  equally  true  that  there 
is  no  reference  to  either  of  them  in  the  judgment ;  nor  anything  to 
indicate  that  the  court  intended  to  overrule  them.  I  am  also  sorry  to 
say,  that,  in  holding  as  we  do  in  this  case,  we  are  apparently  conflict- 
ing with  the  decision  of  the  Queen's  Bench  in  Bessey  v.  Windham,  upon 
the  other  point.  But  that  will  not  a£fect  our  decision.  That  case  pro- 
ceeded on  the  ground  of  admissions  of  the  party :  but,  whether  it  pro- 
ceeded upon  a  correct  application  of  the  principle  of  admissions  by 
parties,  I  will  not  stop  to  inquire.  I  think  that  rule  is  not  applicable 
here.  The  officer  is  only  interested  in  discussing  whether  there  is  a 
xinit  or  not :  it  is  immaterial  to  him  whether  there  is  a  jtuigment  or  not. 
He,  therefore,  cannot  be  taken  to  have  made  a  declaration  at  the  time, 
of  the  existence  of  a  judgment.  I  think,  that,  to  entitle  the  defend- 
ants in  this  case  to  dispute  the  title  of  the  plaintiff,  they  were  bound  to 
do  more  than  produce  the  writ;  they  ought  to  have  produced  and 
proved  the  judgment.  The  plaintiff,  therefore,  was  entitled  to  the  ver- 
*in^01  ^^^^  upon  the  second  issue,  of  not  possessed,  as  against  '''all  the 
-^  defendants.  With  regard  to  the  issues  upon  the  third  and  fourth 
pleas  of  Taylor  and  Thompson,  the  jury  found  that  the  officers  were 
acting  bond  fide  under  a  belief  that  they  were  authorized  by  the  county 
court  act.  That  finding  is  consistent  with  the  decision  of  this  court  in 
Booth  V.  Clive, — where,  in  an  action  upon  the  case  against  a  judge  of 
a  county  court  for  making  an  order  for  committing  the  plaintiff  to  gaol 
for  disobedience  of  an  order  for  payment  of  certain  instalments,  after 
due  service  upon  him  of  a  writ  of  prohibition,  the  jury  were  told,  that, 
if  the  defendant  acted  under  a  bond  fide  belief  that  his  duty  as  judge 
of  the  county  court  rendered  it  incumbent  on  him  to  do  so  notwith- 
standing the  prohibition,  the  act  must  be  considered  as  done  in  pursu- 
ance of  the  county  court  act,  and  he  was  entitled  to  notice  of  action : 
and  it  was  held  that  this  was  no  misdirection.  How  can  the  circum- 
stance of  their  taking  an  indemnity  show  that  the  officers  were  not  act- 
ing in  pursuance  of  the  statute  ?  It  is  undoubtedly  a  fact  in  the  cafe : 
but,  notwithstanding  that  fact,  the  jury  were  well  warranted  in  finding 
that  they  were  bond  fide  acting  in  pursuance  of  the  act,  and  therefore  they 
were  entitled  to  a  notice  of  action,  as  well  as  to  the  other  advantages 
given  to  them  by  the  138th  section  of  the  9  &  10  Vict.  c.  95. 

The  rule  must  therefore  be  made  absolute,  to  enter  the  verdict  for 
the  plaintiff  on  the  first  and  second  issues  as  against  all  the  defendants, 
and  for  the  defendants  Taylor  and  Thompson  on  the  third  and 
fourth. 

Maulb,  J. — I  am  of  the  same  opinion.  As  to  the  plaintiff 's  not 
being  possessed,  the  distinction  between  this  case  and  those  relied  on 
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by  Mr.  HUl  has  been  pointed  out  by  the  Lord  Chief  Justice  in  a  manner 
quite  satisfactory  to  my  mind.  The  deed  was  one  under  which  the 
plaintiff  was  bound  to  take  possession  of  the  goods  assigned,  for  the 
purpose  of  enabling  him  to  perform  the  *tru8ts.  The  main  t^^aq^ 
question  is,  whether  the  defendants  Taylor  and  Thompson  were  '- 
shown  to  have  acted  under  a  judgment.  Now,  all  that  is  shown,  is,  an 
endorsement  by  one  of  them  on  the  back  of  the  process  of  execution, 
stating  that  he  has  executed  it.  It  is  said  that  the  writ  having  been 
produced  by  the  plaintiff,  with  the  endorsement  upon  it,  was  sufficient 
proof  of  the  matters  of  fact  stated  in  the  writ ;  and  cases  were  cited  in 
which  it  has  been  held,  that,  where  a  statement  made  in  writing,  or  a 
conversation,  by  a  party  to  a  suit,  is  given  in  evidence,  the  opposite 
party  is  entitled  to  have  the  whole  context  given  in  evidence.  That 
constantly  occurs  in  cases  of  conversations.  But  the  question  here  is, 
whether  there  is  any  statement  of  a  matter  of  fact,  of  which  state- 
ment the  writ  forms  a  part.  Now,  the  officer,  in  saying  « I  executed 
the  within  writ,"  simply  says,  <<  I  took  the  goods,  and  I  took  them  in 
consequence  of  having  received  this  writ."  He  cannot  be  considered  as 
thereby  affirming  that  there  is  a  judgment.  So,  where  a  sheriff  grants 
a  warrant,  in  which  he  recites  a  writ ;  all  the  sheriff  says,  is, — "  I  order 
you  to  take  the  goods  by  virtue  of  a  writ  to  me  directed."  He  does  not 
mean  to  assert,  nor  does  he  assert,  that  that  which  is  stated  in  the  writ 
is  true.  He  makes  no  affirmation  by  his  conduct  as  to  the  truth  of  the 
matters  stated  in  the  writ.  That  certainly  brings  us  into  conflict  with 
Bessey  v.  Windham.  That  was  an  action  of  trespass  against  a  sheriff 
for  seizing  goods.  The  defence  was,  that  the  goods  were  not  the  goods 
of  the  plaintiff  as  against  the  execution-creditor,  the  assignment  under 
which  the  plaintiff  claimed  them  being  fraudulent  and  void  as  against 
creditors.  On  the  part  of  a  plaintiff,  it  was  objected  that  the  defend- 
ant did  not  show  that  he  acted  for  a  creditor ;  for  that,  in  order  to 
show  that,  he  was  bound  to  prove  the  judgment  and  the  writ.  The 
warrant  was  produced)  but  not  the  writ ;  but,  as  the  warrant  recited 
the  writ,  '''the  court  held  that  there  was  some  evidence  of  the  p^^  ^„q 
writ.  They  do  not  go  on  to  say,  that,  if  you  produce  the  writ  '- 
and  the  warrant,  you  must  prove  the  judgment :  there  was  no  necessity 
for  going  into  that  distinction.  It  was  a  necessary  step  there  to  found 
the  defence,  to  prove  the  writ :  and  the  court  held,  that  the  production 
of  the  warrant  was  some  evidence  of  the  writ,  because,  the  warrant 
recited  it.  They  said  this  upon  the  authority  of  Haynes  v.  Hayton  and 
6oss  V.  Quinton.  In  the  former  of  these  cases,  the  undersheriff 's  letter, 
in  which  he  admitted  that  he  had  received  a  certain  sum  of  money,  was 
put  in  for  the  purpose  of  proving  that  he  had  received  the  money ;  and 
it  was  held,  that  the  letter  was  also  evidence  of  the  facts  therein  stated 
which  tended  to  excuse  the  undersheriff.  That  is  perfectly  simple,  and 
quite  conformable  to  the  general  rule.  In  Goss  v.  Quinton,  we  held, 
VOL.  XI. — 86 
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that  the  plaintiffs,  who  were  assignees  of  a  bankrupt^  by  offermg  the 
defendant's  examination  as  evidence  that  he  took  certain  property, 
thereby  made  his  cross-examination  evidence  in  the  cause,  in  which,  in 
answer  to  a  question  put  to  him  by  his  own  attorney,  he  stated  that  he 
had  purchased  the  property  under  a  written  agreement, — ^without  pro- 
ducing or  accounting  for  such  agreement,  and  without  notice  to  produce 
it.  The  evidence  in  both  these  cases  was  offered  as  proof  of  the 
matters  of  fact  stated  in  the  documents:  but,  in  Bessey  v.  Windham, 
the  warrant  was  not  offered  as  proof  of  any  matter  of  fact  therein 
afiSrmed :  all  it  was  offered  as  proof  of,  was,  that  the  sheriff  ordered 
the  goods  to  be  seized,  and  that,  at  the  time  he  did  so,  he  affirmed 
that  he  had  a  writ.  The  warrant  was  merely  in  the  nature  of  a 
declaration  accompanying  an  act,  but  not  evidence  of  the  truth  of  that 
declaration.  A  person  takes  my  goods,  and  says,  while  taking  them, 
that  they  are  not  my  property :  I  may  prove  what  he  says,  without 
giving  any  proof  of  the  matter  of  fact  so  affirmed.  This  distinction 
*103S1  ^^^^^  *^^  ^^^®  ^^^  overlooked  by  the  Court  of  Queen's  Bench 
-*  in  Bessey  v.  Windham :  and  that  case  is  directly  opposed  to 
Glave  V.  Wentworth,  where  it  can  hardly  be  supposed  the  point  could 
have  been  overlooked.  That  was  an  action  of  trover  against  the  sheriff 
for  taking  goods  which  the  plaintiff  claimed  under  an  assignment  similar 
to  that  in  the  present  case.  The  plaintiff  put  in  the  warrant,  which 
recited  the  writ.  It  was  argued  there,  that,  to  ground  the  defence — 
which  was,  that  the  assignment  was  colourable  and  void  as  against  cre- 
ditors,— ^the  writ  ought  to  have  been  put  in,  to  show  that  the  sheriff  was 
acting  for  a  creditor.  It  was  not  contended  that  the  judgment  also 
should  have  been  put  in ;  it  may  be  that  it  might  have  been  arguable 
that  the  judgment  was  not  necessary  in  that  case.  Parks,  B.,  ruled, 
that  the  assignment  being  good  as  between  the  parties,  and  void  only 
as  against  creditors,  the  writ  itself  must  be  produced,  otherwise  the 
sheriff  was  a  wrongdoer :  and  he  directed  a  verdict  to  be  entered  for 
the  plaintiff.  That  direction  was  clearly  wrong  if  the  decision  in  Bessey 
v.  Windham  was  right.  In  the  ensuing  term,  Bainea,  for  the  defendant, 
acquiescing  in  the  ruling  of  Parks,  B.,  moved  for  a  new  trial,  upon 
affidavits  of  surprise.  That  case  clearly  shows  that  the  mere  recital  of 
the  writ  in  the  warrant  will  not  do.  The  statement  of  the  defendant, 
that  he  executed  the  writ,  is  no  proof  that  there  was  a  judgment. 
I  therefore  think  the  plaintiff  in  this  case  was  entitled  to  a  verdict  upon 
not  possessed. 

As  to  the  other  point,  it  is  said  that  the  defendants  Taylor  and 
Thompson  could  not  claim  the  protection  of*  the  county  court  act, 
because  they  had  taken  an  indemnity.  I  concur  with  the  Lord  Chief 
Justice  in  thinking  that  that  circumstance  is  not  inconsistent  with  the 
finding  of  the  jury,  that  the  officers  bond  fide  acted  in  pursuance  of  the 
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Btatnte ;  and  that,  upon  the  whole,  the  rule  Bhoold  be  modified  in  the 
vaj  he  has  suggested. 

^Cresswbll,  J. — I  am  of  the  same  opinion.  The  assignment  r^^i  a<m 
was  clearly  an  operative  assignment  as  between  the  parties :  it  ^ 
was  intended  to  convey  the  legal  property  in  the  goods  to  the  plaintifi*, 
subject  to  the  trusts.  I  can  understand  that  parties  may  go  through 
the  ceremony  of  executing  a  thing  which  is  not  intended  to  operate  as 
a  deed.  But  it  is  not  suggested  that  that  is  the  case  here.  This  assign- 
ment can  only  be  disputed  by  creditors.  To  show  that  the  three  first- 
named  defendants  were  creditors,  it  was  necessary  to  prove  the  judg- 
ment. The  writ  was  no  evidence  of  a  judgment.  As  to  the  case  of  Bessey 
t^.  Windham,  I  am  rather  disposed  to  concur  in  the  ruling  of  Parks,  B., 
in  Glave  v.  Went  worth:  the  recital  in  the  warrant  was  no  proof  of  the 
writ.  This,  therefore,  is  a  case  in  which  the  issue  on  not  possessed 
should  have  been  found  against  the  defendants,  the  plaintifi*  having 
proved  the  assignment,  and  that  which  was  attempted  to  be  proved  on 
the  other  side  being  no  answer  at  all.  As  to  the  other  issues,  the  only 
evidence  to  show  that  the  officers  were  not  acting  in  pursuance  of  the 
statute,  was,  the  fact  of  their  having  taken  an  indemnity.  But  that  fact 
was  really  entitled  to  little  or  no  weight.  Mr.  Watson  complains,  that 
if  the  defendant  had  givmi  him  a  reply,  he  could  have  produced  such  an 
impression  upon  the  jury  as  to  the  other  issues,  that  he  would  have 
secured  a  verdict  on  these  also.  All  I  can  say  to  that,  is,  that,  if  he 
had  done  so,  he  would  have  misled  the  jury.  I  think  the  rule  will  be 
properly  disposed  of  in  the  way  suggested. 

Williams,  J.— I  am  of  the  same  opinion.  In  deciding  as  we  do,  I 
think  the  court  are  only  reverting  to  the  doctrine  which  has  been  long 
established,  that,  where  the  plaintiff  is  any  other  than  the  execution* 
debtor,  the  sheriff  can  only  justify  the  seiiure  by  showing  the  judgment 
as  well  as  the  writ.  It  cannot  be  denied  that  this  decision  *is  r«-i  aqp 
directly  opposed  to  that  of  the  Court  of  Queen's  Bench  in  Bessey  ^ 
V.  Windham.  I  think  that  was  a  mistaken  decision :  it  proceeds  upon 
the  erroneous  assumption  that  the  production  of  the  writ  is  sufficient 
evidence  of  the  judgment.  Lord  Denman,  in  giving  the  judgment, 
does  not  advert  to  Lake  v.  Billers  or  Martyn  v.  Podger,  both  of  which 
directly  conflict  with  Bessey  v.  Windham.  I  do  not  thmk  it  necessary 
to  consider  whether  the  Court  of  Queen's  Bench  were  right  upon  the 
second  point  in  that  case.  The  question  here,  is,  whether  there  was 
sufficient  evidence  of  the  judgment.  I  think  it  is  quite  clear  there 
was  not.  Upon  the  other  issues,  I  concur  with  what  has  fallen  from 
the  rest  of  the  court. 

Rule  absolute,  to  enter  the  verdict  for  the  plaintiff  on  the  second 
issue  (without  damages ;  as  to  the  rest,  rule  discharged). 

Hower  v.  Geesaman,  17  Sorg.  A  Raw.  251;    Knox,  10  MetcalfOi  40;  Mone  o.  Pike,  15  Kew 
Hoot  o.  Chandler,  10  Wendell,  110;  Boue  v.    Hamp.  520. 
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DOE  d.  RICHARDS  v.  LEWIS. 
RICHARDS  V.  LEWIS.    May  10. 

A  Mcret  Mttlement  made  by  a  woman  whilst  under  treaty  of  marriage,  tkongh  liable  to  be  ie( 
aside  in  a  «oart  of  equity,  is  not  necessarily  void  in  a  court  of  law. 

A.,  pending  a  treaty  of  marriage  between  her  and  B.,  without  B.'s  knowledge,  made  a  settlement 
of  oertain  leaseholds,  to  herself  for  life,  remainder  to  C,  her  ton  by  a  former  marriage,  remainder 
orer  to  D. : — Held,  that  this  deed  was  not  avoided  by  (he  marriage,  under  the  statute  27  Elis. 
c.  i, — the  husband  not  taking  as  a  purchaser. 

The  deed  (the  execution  of  which  did  not  appear  to  hare  been  attested)  was  deposited  by  A. 
and  C,  shortly  after  its  ezeoution,  with  E.,  an  attorney,  with  instmotions  to  giro  it  up  only 
to  those  two  together.  After  the  death  of  A/s  husband,  A.  and  C.  went  together  to  E.,  and 
got  back  the  deed.  A  died.  In  an  ejectment  brought  by  one  claiming  under  C.  against  one 
olaiming  under  a  mortgage  from  A.,  it  was  proposed  to  give  secondary  eridenee  of  the  oonlenti 
of  this  deed,  upon  proof  that  an  unsuccessful  searoh  for  it  had  been  made  at  the  house  of  A., 
and  upon  calling  one  of  the  two  trustees  named  in  it,  who  stated  that  he  had  never  seen  or 
heard  of  the  deed : — ^Held,  that,  notwithstanding  the  oircumstanoes  under  whieh  it  was  ezeontod, 
the  deed  might  still  be  a  valid  deed ;  but  that  sufficient  search  had  not  been  made  to  let  in 
secondary  evidence  of  its  contents,  inasmuch  as  no  inquiry  had  been  made  as  to  the  other 
trustee. 

A  new  trial,  however,  was  granted,  upon  an  affidavit  of  surprise  in  this  respect. 

Held  also,  that  declarations  made  by  A.  about  the  time  of  the  supposed  execution  of  the  deed, 
to  the  effect  that  she  had  given  the  property  to  her  son,  reserving  only  a  life-interest  to 
herself, — ^were  not  admissible,  as  cutting  down  her  interest 

A  volunteiy  settlement  made  after  marriage,  but  without  actual  fraud,  whereby  a  chattel  interest 
of  the  wife's  was  conveyed  in  trust  to  the  husband  and  wife  for  their  joint  lives  and  the  life 
of  the  survivor,  remainder  to  the  wife's  son  by  a  former  marriage,  is  not  avoided  under  the 
stetnte  27  Elts.  e.  4,  by  a  mortgage  made  by  the  wife  after  the  death  of  her  husband. 

These  two  actions  were  brought  to  try  the  title  to  certain  leasehold 
premises  at  Merthyr  Tydfil  and  Blaenant,  near  Aberdare,  Glamorgan- 
shire. 

♦1  n^Rl      *^^6  ^-  Richards  v.  Lewis  was  an  action  of  ejectment  brongbt 
^  to  reeover  possession  of  the  property,  and  was  tried  before 
Talfourd,  J.,  at  the  last  Spring  Assizes  at  Monmouth. 

Richards  v.  Lewis  was  an  action  of  detinue  brought  to  recoyer  the 
title-deeds  of  the  same  property,  and  was  tried  before  Williams,  J.,  at 
the  last  Spring  Assizes  at  Glamorgan. 

The  circumstances  out  of  which  the  actions  arose  were  as  follows : — 

The  plaintiff,  Thomas  Richards,  who  was  a  seaman,  claimed  the  pro- 
perty in  right  of  his  wife,  whose  maiden  name  was  Emma  James,  and 
who,  on  the  27th  of  April,  1888,  married  one  Rhys  Morgan,  after 
whose  death  (which  took  place  on  the  81st  of  March,  1841),  she,  on 
the  29th  of  May,  1841,  married  Thomas  Richards,  the  lessor  of  the 
plaintiff  in  the  ejectment,  and  plaintiff  in  the  action  of  detinue. 

The  defendant  was  a  merchant  residing  at  Merthyr  Tydfil,  who  had  been 
some  years  in  possession  of  the  property,  claiming  under  a  mortgage 
made  to  him  on  the  18th  of  December,  1840,  by  one  Catherine  Saun* 
ders,  and  a  conveyance  made  to  him  in  1841  by  one  Llewellyn  Jenkins. 

William  Joseph,  being  possessed  of  freehold  property  in  Monmouth- 
shire, and  of  leasehold  property  in  Glamorganshire,  married  Catherine 
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Morgan,  the  widow  of  ^Llewellyn  Morgan,  by  whom  she  had 
a  son,  Rhys  Morgan.  Catherine  also  had  an  illegitimate  son, 
Llewellyn  Jenkins,  before  her  marriage  with  Morgan. 

On  the  18th  of  September,  1822,  a  lease  was  made  by  Samuel  and 
Thomas  Rees  to  William  Joseph  and  Rhys  Morgan,  and  the  survivor, 
for  the  lives  of  certain  persons  therein  named,  and  a  sufficient  period  to 
make  up  ninety-nine  years,  demising  to  them  certain  leaseholds  in  01a- 
morganshire. 

William  Joseph  died  in  1826,  having  on  the  4th  of  November  in  that 
year  made  a  will  bequeathing  all  his  property  to  his  wife  Catherine. 

On  the  26th  of  May,  1829,  Catherine  Joseph,  in  contemplation  of  a 
marriage  with  one  David  Saunders,  unknown  to  Saunders  made  a  volun- 
tary settlement  conveying  the  leaseholds  to  Morgan  Williams  and  John 
Bruce  Pryce,  in  trust  for  herself  for  life,  then  for  Rhys  Morgan  and  his 
children,  and,  in  default  of  issue  of  Rhys  Morgan,  to  her  illegitimate 
son,  Llewellyn  Jenkins,  and  his  issue.  This  deed  was  deposited  by 
Catherine  Joseph  with  one  Thomas,  an  attorney  at  Swansea,  with  instruc- 
tions to  give  it  up  only  to  herself  and  Rhys  Morgan  together :  and  it 
remained  in  Thomas's  possession  down  to  the  year  1841,  a  few  months 
before  Catherine's  death  (but  after  the  death  of  David  Saunders),  when 
she  and  Rhys  Morgan  together  obtained  it  from  him. 

The  marriage  between  Catherine  Joseph  and  David  Saunders  took 
place  on  the  9th  of  June,  1829. 

On  the  27th  of  April,  1838,  Rhys  Morgan  married  Emma  James, 
afterwards  the  wife  of  the  plaintiff. 

By  indenture  of  settlement  bearing  date  the  20th  of  March,  1887, 
between  David  Saunders  and  Catherine  his  wife,  of  the  first  part,  Rhys 
Morgan  of  the  second  part,  Thomas  Greenway  of  the  third  part,  and 
John  Howard  of  the  fourth  part, — ^reciting  that  David  Saunders  and 
Catherine  his  wife  were  seised  in  fee  in  her  right  of  *and  in  the  r^ci  aoo 
messuages,  &c.,  thereby  released ;  and  were  possessed  also  in  ^ 
her  right  of  the  leasehold  premises  thereby  assigned,  for  the  residues  of 
the  several  terms  of  years  therein  respectively;  and  that  they  had 
determined  to  make  the  settlement  of  the  freehold  and  leasehold  heredi- 
taments and  premises  thereinafter  contained :  it  was  witnessed,  that,  in 
pursuance  of  the  said  determination,  and  in  consideration  of  the  love  and 
affection  which  the  said  David  Saunders  and  Catherine  his  wife  had  for 
Rhys  Morgan,  and  of  5$.  paid  to  them  by  him,  they,  the  said  David 
Saunders  and  Catherine  his  wife  conveyed  certain  freehold  property 
therein  described  to  Thomas  Greenway  and  his  heirs,  to  such  uses,  for 
such  estates,  and*  generally  in  such  manner  as  the  said  Rhys  Morgan 
ahould  by  any  deed  or  deeds  appoint,  and,  in  default  of,  and  until,  and 
Bubject  to,  such  appointment,  and  so  far  as  any  such,  if  ineompletdy 
should  not  extend,  to  the  use  of  Rhys  Morgan  and  his  assigns,  for  life ; 
and,  after  the  determination  of  that  estate  by  any  means  in  his  life- 

8M 
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time,  to  the  use  of  the  said  Thomas  Greenwaj,  hia  heirs  and  assigney 
daring  the  natural  life  of,  and  in  trust  for,  Rhys  Morgan ;  and,  after 
the  determination  of  that  estate,  to  the  nse  of  the  said  Bhys  Morgan, 
his  heirs  and  assigns,  for  ever :  And  it  was  farther  witnessed,  that,  in 
pursuance,  Ac,  they  the  said  David  Saunders  and  Catherine  his  wife, 
did  grant,  bargain,  sell,  and  assign  unto  John  Howard,  his  executors, 
administrators,  and  assigns,  "  all  that  messuage,  &o.,  situate  in  Chapel 
Street,  in  Merthyr  Tydfil,  then  or  late  in  the  tenure  or  occupation  of 
the  said  David  Saunders ;  and  also  those  four  messuages,  &c.,  adjoining 
the  last-mentioned  messuage,  &c.,  then  or  late  in  the  several  tenures  or 
occupations  of  Hugh  Williams,  &c./'  to  hold  the  same  premises  unto  the 
said  John  Howard,  his  executors,  &c.,  for  the  residue  of  the  respective 
terms  thereof, — ^upon  trust  for  David  Saunders  and  Catherine  his  wife, 
*10^Q1  ^^^  ^^^  survivor  of  them,  and  to  ^permit  them  or  either  of  them, 

-^  and  the  survivor  of  them,  their,  his,  or  her  assigns,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof, 
during  so  much  of  the  said  term  or  terms  of  years  as  they  the  said 
David  Saunders  and  Catherine  his  wife,  and  the  survivor  of  them,  should 
happen  to  live ;  remainder,  upon  trust  for  the  sole  use  and  benefit  of 
Rhys  Morgan,  his  executors,  administrators,  and  assigns :  And  it  was 
further  witnessed,  that,  in  pursuance,  &c.,  they  the  said  David  Saunders 
and  Catherine  his  wife,  did  grant,  bargain,  sell,  and  assign  unto  the  said 
John  Howard,  his  executors,  &c.,  "  all  that  messuage,  &c.,  situate  near 
The  Swan  Inn,  in  Merthyr  Tydfil  aforesaid,  now  or  late  in  the  tenure  or 
occupation  of  William  Davies,  JLC,  and  also  all  that  messuage,  &c., 
situate  at  Blaenant,  near  Aberdare,  in  the  county  of  Glamorgan,  then 
or  late  in  the  tenure  or  occupation  of  Rees  Lewis  Tyler,  to  hold  to  John 
Howard,  his  executors,  administrators,  and  assigns,  for  the  residue  of 
the  several  terms  thereby  granted, — ^upon  trust  for  the  said  David 
Saunders  and  Catherine  his  wife,  and  to  permit  them,  him,  or  her  to 
receive  and  take  the  rents,  issues,  and  profits  thereof  for  and  during  so 
much  of  the  said  several  terms  as  the  said  Catherine  Saunders  should 
happen  to  live ;  remainder,  upon  trust  for  the  sole  use  and  benefit  of  the 
said  Rhys  Morgan,  his  executors,  administrators,  and  assigns.  Then 
followed  the  usual  covenants  by  Saunders  with  Rhys  Morgan  against 
encumbrances,  for  quiet  enjoyment,  &c« 

By  indenture  of  settlement  (post-nuptial)  bearing  date  the  20th  of 
November,  1837,  between  Rhys  Morgan  and  Emma,  his  wife,  of  the 
first  part,  George  Laurence  of  the  second  part,  and  John  Howard  of 
the  third  part,— reciting  the  settlement  of  March  the  20th,  1837 ;  and 
further  reciting  that  <cthe  said  Rhys  Morgan  was  desirous  of  making  a 
provision  for  the  said  Emma,  his  wife,  and  had  for  that  purpose  deter* 
**10401  ^'^^^  ^  convey  or  otherwise  ^assure  the  said  freehold  here- 

-'  ditaments  and  premises  comprised  in  the  said  thereinbefore 
in  part  recited  indenture,  unto  the  said  Greorge  Laurence,  his  heirs  and 
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assigns,  upon  the  trusts  thereinafter  declared,  and  to  declare  the  trusts 
upon  which  the  said  John  Howard  should  stand  possessed  of  and  inter- 
ested in  the  said  leasehold  premises,  sabjeot  to  the  estates  and  interests 
of  the  said  David  Sannders  and  Catherine  Saunders  therein  respect- 
ively,"— it  was  witnessed,(a)  that,  in  consideration  of  the  premises,  and 
for  the  purposes  aforesaid,  Rhys  Morgan  granted,  bargained,  sold,  &c., 
unto  Laurence,  his  heirs  and  assigns  (in  the  actual  possession,  &c.),  all 
that  freehold  estate,  consisting,  &c., — upon  trust  to  convey  and  assure 
the  same,  and  pay  and  apply  the  rents,  &c.,  unto  or  for  the  benefit  of 
such  person  or  persons,  for  such  estate  and  interest,  as  they  the  said 
Rhys  Morgan  and  Emma  his  wife,  at  any  time  during  their  joint  lives, 
in  and  by  any  deed  in  writing,  sealed  and  attested,  &c.,  should  jointly 
direct,  limit,  or  appoint ;  and,  in  default  of  such  direction,  limitation, 
or  appointment,  upon  trust  that  Laurence,  his  heirs,  executors,  admin- 
istrators, and  assigns,  should  stand  possessed  of  the  premises  upon 
trust  to  pay,  apply,  and  dispose  of  the  rents,  issues,  and  profits  thereof 
unto  the  said  Rhys  Morgan  and  his  assigns,  or  otherwise,  at  his  or  their 
request,  permit  and  sufiior  him  or  them  to  receive  the  same  for  his  and 
their  own  use  and  benefit  during  his  life ;  and,  after  the  decease  of  the 
said  Rhys  Morgan,  upon  trust  to  pay  the  rents,  &c.,  unto  the  said 
Emma,  the  wife  of  the  said  Rhys  Morgan,  in  case  she  should  be  then 
living,  and  her  assigns,  or  otherwise,  at  lier  or  their  request,  permit 
and  suffer  and  authorize  and  empower  her  and  them  to  receive,  retain, 
and  take  the  same  to  and  for  her  and  their  own  use  and  benefit  for  and 
during  the  term  of  her  natural  life;  and,  from  *and  after  the  r^eiAi-i 
decease  of  the  survivor  of  them  the  said  Rhys  Morgan  and  '- 
Emma  his  wife,  upon  trust  to  sell  the  said  freehold  hereditaments  and 
premises,  and  stand  possessed  of  and  interested  in  the  moneys  to  arise 
by  such  sale,  upon  trust,  after  payment  of  expenses,  to  pay  the  residue 
equally  amongst  the  children  of  Rhys  Morgan  and  Emma  his  wife,  as 
tenants  in  common,  share  .and  share  alike,  if  more  than  one,  and  if  but 
one,  then  unto  such  one  or  only  child,  his  or  her  executors,  administra- 
tors, or  assigns,  &;c. :  Proviso,  that,  in  case  all  and  every  the  children 
of  the  said  Rhys  Morgan  by  the  said  Emma  his  wife  should  depart  this 
life  under  the  age  of  twenty-one  years,  or  unmarried,  &c.,  then  Lau- 
rence should  stand  and  be  possessed  of  the  moneys  arising  by  any  such 
sale  or  sales,  and  the  accumulated  interest  and  dividends  thereof,  upon 
trust  for  the  executors,  administrators,  and  assigns  of  the  said  Rhys 
Morgan,  &;o. :  And  the  said  Rhys  Morgan,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  did  thereby  covenant,  grant,  and  declare 
with  and  to  the  said  John  Howard,  his  executors,  administrators,  and 
assigns,  that  the  said  John  Howard,  his  executors,  Ac.,  should  stand 
possessed  of  and  interested  in  all  and  singular  the  said  leasehold  mes- 
suages, &c.,  thereinbefore  described,  and  all  other  the  leasehold  here- 

(a)  The  trusta  m  to  tho  freehold  became  immaterial,  it  hayiog  been  Bubfequentlj  sold. 


1041  DOB  d.  BIOHABDS  v.  LEWIS.    H.  T.  1852. 

ditaments  comprised  in  the  said  thereinbefore  in  part  recited  indenture 
of  the  20th  of  March,  1887,  upon  the  like  trusts,  and  for  the  like 
intents  and  purposes  as  were  thereinbefore  declared  of  and  concerning 
the  said  freehold  hereditaments  and  premises  which  were  thereby 
appointed  and  released  unto  and  to  the  use  of  Laurence  and  his  heirs. 

There  were  no  children  of  Rhys  Morgan  and  Emma  to  take  under 
this  deed. 

David  Saunders  died  on  the  22d  of  February,  1840. 

Catherine  Saunders,  his  widow,  mortgaged  the  premises  in  question, 
m-tfiAo-i  by  deed  of  the  18th  of  December,  *1848,  to  Lewis  Lewis,  the 
^  defendant,  for  an  advance  of  550{., — she  having  previously,  viz. 
on  the  30th  of  April,  1840,  made  a  will  bequeathing  one  moiety  of  her 
estate  to  her  illegitimate  son  Llewellyn  Jenkins,  and  the  other  moiety 
in  trust  for  the  maintenance  of  Rhys  Morgan. 

On  the  31st  of  March,  1841,  Rhys  Morgan  died,  leaving  his  wife 
Emma  him  surviving,  but  no  children. 

On  the  23d  of  May,  1841,  Catherine  Saunders  died. 

On  the  29th  of  November,  1841,  Emma,  the  widow  of  Rhys  Morgan, 
married  Thomas  Richards,  the  lessor  of  the  plaintiff. 

Some  time  in  the  year  1841,  Llewellyn  Jenkins,  the  illegitimate  son 
of  Catherine  Saunders,  sold  and  conveyed  all  his  interest  under  his 
mother  to  Lewis,  for  1002. 

On  the  6th  of  January,  1849,  by  indenture  between  John  Howard 
of  the  first  part,  Emma  Richards  (late  widow  of  Rhys  Morgan)  of  the 
second  part,  and  Thomas  Richards  (her  then  husband)  of  the  third 
part, — ^reciting  the  settlements  of  the  20th  of  March,  and  4th  of  No- 
vember, 1837,  the  deaths  of  David  and  Catherine  Saunders,  and  the 
.death  of  Rhys  Morgan,  leaving  Emma  surviving,  but  no  issue,  and  that 
Rhys  Morgan  and  Emma  his  wife  had  not  exercised  their  joint  power 
of  appointment,  nor  had  Emma,  his  widow,  since  his  decease,  and  that 
she  was  then  the  wife  of  Thomas  Richards,  and  was  desirous  of  ezer- 
cifiing  her  power  under  the  deed  of  the  4th  of  November,  1837,  and 
had  requested  Howard  to  join  in  vesting  the  legal  estate  in  Thomas 
Richards, — she  the  said  Emma  Richards  did  direct  and  appoint  Howard 
to  assign  the  said  leaseholds  to  Thomas  Richards,  and  Howard  did 
accordingly  assign  the  same,  to  hold  to  Thomas  Richards  for  the  resi- 
due of  the  respective  terms. 

The  interest  sought  to  be  recovered  in  the  action  of  ejectment,  was, 
the  interest  in  the  term  granted  to  William  Joseph  and  Rhys  Morgan 
(the  son  of  Catherine  Saunders),  by  the  lease  of  the  18th  of  Septem- 
ber, 1822. 

*1 04.^1      *^^  ^^  proved  that  David  and  Catherine  Saunders  had  been 

-'  in  the  receipt  of  the  rents  and  profits  of  the  premises  down 

to  the  time  of  David  Saunders's  death ;  and  that  Catherine  Saunders 

had  continued  to  receive  them  until  some  few  months  before  her  death. 
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On  the  part  of  the  defendant,  it  was  contended  that  the  deed  of  the 
20th  of  March,  1837,  being  a  post-nuptial  settlement,  made  without 
pecuniary  consideration,  was  a  voluntary  deed,  and  void  under  the  27 
Eliz.  c.  4.  And  he  relied  upon  the  deed  of  the  26th  of  May,  1829, 
executed  by  Catherine  Joseph  (afterwards  Saunders)  a  few  days  before 
her  marriage  with  David  Saunders.  That  deed  was  not  produced :  but 
Thomas,  the  attorney  with  whom  it  had  been  deposited,  gave  his  recol- 
lection of  its  contents,  and  stated  that  Morgan  Williams  and  John  Bruce 
Pryce  were  the  trustees  named  in  it*  Thomas  stated  that  he  was  well 
acquainted  with  Catherine  Joseph ;  that  some  time  in  1829,  she,  accom- 
panied by  her  son  Bhys  Morgan,  came  to  his  office  at  Swansea,  and 
produced  a  deed  which  she  said  she  had  executed  in  favour  of  her  son ; 
that  she  left  the  deed  with  him,  desiring  him  not  to  give  it  up  to  any 
one  except  herself  and  her  son  together ;  and  that  Catherine  Joseph 
and  Bhys  Morgan  came  to  him  a  few  days  before  Catherine's  death, 
and  he  gave  back  the  deed  to  them. 

A  Mrs.  Bowen  proved,  that,  shortly  before  Catherine  Joseph's  mar- 
riage with  Saunders,  she  accompanied  her  to  the  office  of  an  attorney 
named  Williams,  at  Swansea,  and  there  saw  her  execute  a  deed,  having 
two  seals  to  it ;  and  that  Catherine  Joseph  then  told  her  the  purport 
of  the  instrument.  This  evidence  was  objected  to,  on  the  part  of  the 
plaintiff,  and  rejected. 

It  was  proved  that  search  had  been  made  for  this  deed  at  Mrs.  Saun- 
ders's, but  no  trace  of  it  could  be  discovered. 

The  representative  of  Williams  (who  was  dead)  produced  the  draft 
of  the  deed,  which  had  been  found  at  his  ^office  at  Swansea,  r^c-i  A44 
and  proved  that  it  was  in  the  handwriting  of  a  person  who  was  '- 
in  the  liabit  of  drawing  for  Williams.  This  was  objected  to,  and  with- 
drawn in  the  ejectment  case,  and  rejected  by  the  learned  judge  in  the 
action  of  detinue.  He  also  produced  Williams's  bill-book,  which  con- 
tained an  entry  of  charges  for  drawing,  engrossing,  and  attending  at 
the  execution  of  such  a  deed,  with  a  note  in  the  handwriting  of  Wil- 
liams, that  the  amount  had  been  paid.    This  the  learned  judge  admitted. 

John  Bruce  Pryce,  the  surviving  trustee  named  in  the  deed,  who  was 
also  called,  stated  that  he  was  entirely  ignorant  of  the  existence  of 
such  a  deed. 

On  the  part  of  the  lessor  of  the  plaintiff,  it  was  submitted  that  it 
must  be  presumed  that  there  was  an  attesting  witness  to  the  deed  Of  the 
26th  of  May,  1829,  and  that  he  ought  to  be  called.  The  learned  judge, 
however,  overruled  the  objection,  as  there  was  no  evidence  that  there 
was  any  attesting  witness.  It  was  further  insisted  that  there  was  not 
sufficient  evidence  of  proper  search  to  justify  the  reception  of  secondary 
evidence  of  the  contents  of  the  deed,  inasmuch  as  there  was  a  trustee 
whose  possession  of  it  was  not  negatived. 

It  was  then  contended  that  the  circumstances  under  which  that  deed 
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was  originally  executed,  the  absence  of  delivery,  and  the  secret  deposit 
of  it  with  Thomas,  clearly  showed  that  it  was  never  meant  to  operate 
as  a  deed :  and,  further,  that  it  was  void  as  being  a  fraud  upon  the 
marital  rights  of  the  intended  husband. 

A  verdict  was  taken  for  the  plaintiff  in  each  case,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

Keatingy  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  in  the  ejectment  case  to  enter  a  nonsuit  or  a  verdict  for  the  de- 
fendant ;  and,  in  the  action  of  detinue,  a  rule  to  enter  a  nonsuit  or  a 
♦104.^1  verdict  for  the  ^defendant,  or  a  new  trial,  upon  an  affidavit  of 
-*  surprise, — ^that  the  circumstance  of  the  deed  of  the  26th  of 
May,  1829,  having  been  executed,  had  only  come  to  his  knowledge  a 
few  days  before  the  trial,  and  that  the  deponent  (the  defendant's  attor- 
ney) was  not  aware  who  were  the  trustees  named  in  that  deed  until  the 
assizes  had  commenced,  and  consequently  had  no  opportunity  to  ascer- 
tain what  search  would  be  necessary.  Burrel's  case,  6  Rep.  72,  War- 
burton  V.  Loveland,  6  Bligh,  N.  S.  SO,  and  Hope  v.  Harman,  11  Jurist, 
1097,  were  referred  to. 

The  court  directed  that  both  rules  should  be  argued  before  they  pro- 
nounced judgment  in  either  case. 

Alexander  and  John  Qray  now  showed  cause  in  Doe  d.  Richards  v. 
Lewis. — The  deed  of  the  26th  of  May,  1829,  was  a  voluntary  convey- 
ance, and  a  fraud  upon  the  marital  rights  of  Saunders,  the  intended 
husband.  The  circumstances  under  which  it  was  executed,  the  fact  of 
Mrs.  Saunders  never  having  mentioned  it  to  her  husband,  or  to  Pryce, 
the  trustee,  her  keeping  it  under  her  own  control,  and  her  having  con- 
tinued to  receive  the  rents  of  the  premises  down  to  a  very  short  period 
before  her  death,  are  all  pregnant  to  show  that  it  never  was  meant  by 
her  to  operate  as  a  deed  at  all.  There  was  no  delivery,  which  is  essen- 
tial to  the  perfection  of  a  deed.  In  Hope  v.  Harman,  11  Jurist,  1097, 
which  will  be  relied  on  upon  the  other  side, — ^where  an  instrument 
purporting  to  be  a  deed,  was  executed  in  the  presence  of  an  attesting 
witness,  but  had  never  been  out  of  the  presence  of  the  grantor ;  and  it 
was  held,  in  an  action  against  the  executor  of  the  grantor,  that  the 
jury  might  properly  find  that  it  was  delivered, — there  was  a  circum- 
♦1  C\±({'\  s^AQCo  that  is  wanting  here,  viz.  an  execution  of  the  deed  in  the 
J  ^presence  of  an  attesting  witness.  [Jbrvis,  C.  J. — ^Manual 
delivery  is  not  essential.  In  Doe  d.  Garnons  v.  Knight,  5  B.  &  G.  671 
(E.  C.  L.  R.  vol.  11),  8  D.  &  B.  848,  it  was  held,  that,  where  a  party 
to  an  instrument  seals  it,  and  declares  in  the  presence  of  a  witness  that 
he  delivers  it  as  his  deed,  but  keeps  it  in  his  own  possession,  and  there 
is  nothing  to  qualify  that,  or  to  show  that  the  executing  party  did  not 
intend  it  to  operate  immediately,  except  the  keeping  the  deed  in  his 
hands,  it  is  a  valid  and  effectual  deed ;  and  delivery  to  the  party  who 
is  to  take  by  the*  deed,  or  to  any  person  for  his  use,  is  not  essential.] 
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In  Shepjwrd's  Toaohstoney  Vol.  I.  p»  58,  it  is  said,  that,  <<  When  an 
instrament  is  delivered  to  a  stranger,  and  nothing  is  said  at  the  time 
of  delivery,  no  inference  of  intent  arises  merely  from  the  act  of  delivery. 
Bat,  if  the  delivery  be  to  the  party,  this  act  raises  the  presumption  that 
the  instrument  is  to  become  the  deed  of  the  party."  Here,  all  inference 
of  intent  to  deliver  this  deed  is  expressly  negatived  by  the  evidence  of 
vhat  did  actually  take  place.  Then  the  deed  was  clearly  fraudulent 
and  void  as  against  the  husband,  and  against  a  subsequent  purchaser 
for  valuable  consideration.  The  authorities  upon  this  subject  are  con- 
sidered in  Powell  on  Mortgages,  5th  edit.  719,  note  (0),  where  it  is  said : 
— « In  Howard  v.  Hooker,  2  Rep.  Ch.  81  (42),  a  widow,  in  contemplation 
of  a  second  marriage,  made  a  deed  of  her  former  husband's  estate  (to 
which  she  was  entitled  under  a  settlement  thereof  for  her  benefit), 
and  married,  without  informing  her  second  husband  of  the  disposition 
she  had  made  of  her  property.  The  husband  filed  a  bill  to  have  this 
deed  set  aside  as  a  fraud  upon  him;  and  it  was  decreed  that  the 
deed  should  be  absolutely  set  aside,  and  no  use  made  of  it  either 
against  the  said  second  husband  or  any  claiming  under  him.  That  a 
secret  conveyance  by  a  feme  sole  of  her  property  to  a  stranger,  on  the  eve 
*of  marriage,  without  the  knowledge  of  her  intended  husband,  r^^-i  a^it 
will  be  deemed  a  fraud,  see  Lance  v.  Norman,  2  Rep.  Ch.  41  ^ 
(79,  2d  edit.),  Blanchet  v.  Foster,  2  Yes.  sen.  264,  Gotten  v.  King, 
2  P.  Wms.  858,  Poulson  v.  Wellington,  2  P.  Wms.  583,  Carleton  v. 
The  Earl  of  Dorset,  2  Yern.  17,  and  Ball  v.  Montgomery,  2  Yes.  jun. 
191,  194,  4  Bro.  0.  C.  839.  But,  though,  if  a  woman,  on  the  eve  of 
marriage,  secretly  convey  her  property,  without  the  privity  of  her 
intended  husband,  it  will  be  considered  as  a  fraud ;  yet,  in  a  case  where 
the  deed  had  been  made  in  contemplation  of  a  marriage  with  another 
person,  and  with  the  consent  of  that  person,  it  was  held  to  be  unim- 
peachable :  Strathmore  v.  Bowes,  2  Bro.  0.  C.  345.(a)  The  intended 
husband's  interest  in  his  wife's  property  before  marriage,  is  founded 
upon  the  good  faith  which  ought  to  subsist  inviolable  in  relation  to  so 
solemn  a  contract  as  that  of  marriage.  <In  strictness,'  says  Mr. 
Boper,(i)  <  the  husband  can  have  no  right  to  any  of  his  wife's  property 
previously  to  the  solemnization  of  the  marriage.  Before  marriage, 
therefore,  the  wife  is  at  liberty  to  settle  or  dispose  of  her  fortune  as 
she  pleases,  provided  it  be  done  with  no  improper  motive,  nor  to  deceive 
the  person  who  is  then  addressing  her  with  a  view  to  their  union.  But 
deception  will  be  inferred,  if,  after  the  commencement  of  the  treaty  for 
marriage,  the  wife  should  attempt  to  make  any  disposition  of  her  pro- 
perty without  her  intended  husband's  knowledge  or  concurrence.  The 
injury  he  would  sustain,  if  such  a  transaction  were  to  be  sanctioned, 

(o)  DecTM  afSrmed  in  the  Home  of  Lordi,  3d  March,  1789, 1  Vei.  Jan.  28 :  eontri,  Edmondf 
*.  Pennington,  mentioned  in  Cvleton  e.  The  Earl  of  Dorset,  2  Vem.  17. 
(6)  Boper,  Bar.  A  Fein.  160.    And  Me  Bright  on  Hnsband  and  Witt,  221—229. 
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28  obvioBB:  for,  sinoe  the  wife's  apparent  fortune,  in  addition  to  his  own. 


*1048] 


may  be  a  weighty  consideration  *and  inducement  for  entering 
into  the  contract,  the  happiness  of  both  might  be  endangered, 
if,  after  the  treaty  began  under  such  calculations  and  pervasions,  the 
wife  should  be  enabled,  prior  to  the  marriage,  to  disappoint  them  by 
disposing  of  or  abridging  her  interest  in  the  property  that  belonged  to 
her.  It  is  presumed,  therefore,  that,  without  the  consent  of  the  intended 
husband,  the  law  will  not  permit  any  disposition  of  the  wife's  fortune 
to  be  made  before  the  marriage  then  in  contemplation ;  and  that,  under 
no  circumstances,  after  a  treaty  for  a  marriage  has  commenced,  will  any 
such  voluntary  disposition  of  her  property  be  binding  upon  her  subse* 
quent  husband.  In  the  absence  of  other  instances  of  fraud,  the  time 
when  the  disposition  or  settlement  was  made  must  decide  its  validity ; 
and  attention  to  this  circumstance  will,  as  it  is  presumed,  reconcile  the 
principal  cases.'  In  The  Countess  of  Strathmore  v.  Bowes,  Lord 
Thublow  expressed  the  rule  in  these  words, — <  A  conveyance  by  a  wife^ 
whatsoever  may  be  the  circumstances,  even  a  moment  before  the  mar^ 
riage,  is  frimd  faoU  good,  and  becomes  bad  only  upon  the  imputation 
of  fraud.  If  a  woman,  during  the  course  of  a  treaty  of  marriage  with 
het,  make,  without  notice  to  the  intended  husband,  a  conveyance  of 
any  part  of  her  property,  I  should  set  it  aside  (though  good  primd 
f(Meie)j  because  affected  with  that  fraud.* "  [Taltotjrd,  J.— Do  you 
find  any  case  where  this  has  been  held  to  be  an  objection  to  a  deed  m 
a  court  of  law  f]  None  such  has  been  found:  but  it  is  submitted,  that, 
if  this  be  a  fraud,  it  may  be  urged  as  an  objection  in  any  court. 
[Crbsswbll,  J. — The  deed  is  not  fraudulent  at  the  moment  of  its  exe- 
cution. Suppose  the  marriage  never  takes  place  ?]  The  deed  would 
no  doubt  be  good  against  the  grantor. 

The  indenture  of  the  20th  of  March,  1837,  is  not  a  voluntary  con- 

'('10491  ^^7^^^^  ^^  ^7  ^^^  ^'^  ^^^^*  ^*  ^9  "within  '''the  explanation  of 
^  that  statute  given  in  Burrel's  case,  6  Rep.  72.  And,  if  it  were, 
it  may  well  be  doubted  whether  the  defendant,  who  claims  as  mortgagee^ 
is  a  person  who  has  a  right  to  avail  himself  of  that  defect :  see  Parker 
f^.  Carter,  4  Hare,  409. 

Keating  and  Phipsony  contri,  were  not  required  to  support  the  rule. 

OhiUon  and  Pulling  showed  cause  against  the  rule  in  the  action  of 
detinue. — The  grounds  upon  which  this  rule  was  moved,  were, — ^first, 
that  the  declarations  of  Mrs.  Saunders  were  improperly  rejected, — 
secondly,  that  secondary  evidence  of  the  contents  of  the  deed  of  the 
26th  of  May,  1829,  was  improperly  excluded, — ^thirdly,  that  the  settle- 
ment of  the  26th  of  March,  1887,  was  avoided  by  the  mortgage  by 
Mrs.  Saunders  to  the  defendant,  of  the  18th  of  December,  1840. 

1.  The  declarations  by  Mrs.  Saunders  before  her  marriage  to  Saun- 
ders, in  the  interval  between  the  concoction  of  the  deed  and  its  exe- 
cution, were  properly  rejected.    [Williams,  J. — ^I  ruled,  that,  what 
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Mrs.  Saunders  said  to  Mrs.  Bowen,  as  to  her  going  to  Swansea  to  exe- 
cute the  deed,  was  not  admissible;  not  that,  if  the  deed  had  been  proved 
to  exist,  her  declarations  would  not  haye  been  admissible  to  prove  its 
contents.] 

2.  The  search  proved  was  clearly  insufficient  to  let  in  secondarj  evi- 
dence of  the  contents  of  the  deed  of  the  26th  of  May,  1829.  The 
supposed  deed  purported  to  convey  the  property  in  question  to  two 
trustees, — Morgan  Williams  and  John  Bruce  Pryce.  They  were  the 
persons  who  were  entitled  to  the  custody  of  the  deed :  it  was  necessary, 
therefore,  to  show  that  due  search  and  inquiry  had  been  made  of  thenu 
One  of  them,  Pryce,  was  called ;  he  stated  that  he  had  never  seen  or 
heard  of  such  a  deed:  *but  the  other,  Morgan  Williams,  there  r«i a^-a 
was  no  account  of;  no  search  in  his  depositories  was  proved.  ^ 
[Talfourd,  J. — ^That  defect  was  supplied  in  the  ejectment.]  It  was. 
If  it  is  to  be  assumed  that  the  transaction  was  a  bond  fide  one,  the 
deed  must  be  supposed  to  have  found  its  way  to  the  proper  custody. 
In  Cruise  v.  Clancy,  6  Irish  Equity  Rep.  552,  by  a  marriage  settlement, 
lands  were  limited  to  E.  B.  (the  settlor)  for  life,  remainder  to  trustees 
for  a  term  of  years,  to  secure  a  jointure  and  younger  children's  portions, 
remainder  to  the  sons  of  E.  B.  in  tail,  remainder  to  the  heirs  of  E.  B. 
The  estate  descended  to  the  heirs  of  E.  B.,  all  the  prior  limitations 
being  spent.  On  a  bill  filed  by  the  representatives  of  the  surviving 
younger  child,  an  alleged  copy  of  the  settlement  was  produced,  and  an 
ineffectual  search  proved  among  her  papers  for  the  original,  and  that 
the  copy  was  found  there ;  a  witness  believed  that  part  of  the  document 
was  in  the  handwriting  of  one  W.  B.,  who  was  clerk  to  his  father,  the 
solicitor  in  the  cause,  and  had  died  twenty  years  before ;  he  had  never 
seen  W.  B.  write,  but  believed  the  writing  to  be  his,  by  comparison,  and 
also  an  endorsement,  «  compared,  W.  B.,"  but  did  not  know  when  it  had 
been  made.  The  original  deed  was  registered,  and  the  memorial  of  it  was 
proved.  It  was  held,  that  the  copy  was  not  admissible  in  evidence,  no 
search  having  been  made  among  the  papers  of  the  trustees  of  the  term, 
or  of  the  inheritor,  and  the  handwriting  of  W.  B.  not  having  been 
sufficiently  proved :  though,  BembU^  that,  if  the  endorsement  had  been 
proved  to  have  been  in  the  handwriting  of  W.  B.,  and  to  have  been 
made  at  the  time  it  purported  to  have  been  made,  and  the  document 
had  been  transmitted  with  the  title-deeds,  and  acted  on,  it  would  have 
been  admissible. 

The  deed  was  clearly  void  in  its  inception.  It  was  secretly  made 
just  on  the  eve,  and  evidently  in  contemplation,  of  the  grantor's 
marriage,  in  fraud  of  the  intended  '^husband.  It  was  never  r^YCsM 
delivered :  Mrs.  Saunders  did  not  for  a  moment  part  with  the  ^ 
control  over  it,  even  while  it  was  deposited  with  Thomas ;  and  in  this 
respect  there  is  a  remarkable  contrast  between  this  case  and  Doe  d. 
Gamons  v.  Knight,  6  B.  4  C.  671  (E.  C.  L.  E.  vol.  11),  8  D.  &  R.  848 
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(E.  C.  L.  R.  vol.  16).  [Jervis,  C.  J.,  referred  to  the  notes  to  Twyne's 
case,  8  Co.  Rep.  80,  in  Smith's  Leading  Cases,  p.  13  e,  where  it  is  said, — 
<(  A  mortgagee  is  a  pureJuuer  within  the  meanbg  of  the  27  Eliz.  c.  4 : 
Chapman  v.  Emery,  Cowp.  278.(a)  And  so  is  a  lessee  at  a  rack-rent, 
Goodright  v.  Moses,  2  W.  Bla.  1019 ;  or  a  person  who  releases  a  con- 
tested right,  in  consideration  of  the  conveyance  to  him.  Hill  v.  The 
Bishop  of  Exeter,  2  Taunt.  69 ;  or  the  purchaser  under  a  settlement  made 
in  consideration  of  an  intended  marriage,  Douglasse  v.  Waad,  1  Cases 
in  Ch.  99 ;  but  not  under  a  post-nuptial  settlement,  unless  made  in 
pursuance  of  articles  entered  into  before  marriage,  Martin  v.  Seamore, 
1  Cases  in  Ch.  170,  for,  one  voluntary  conveyance  cannot  defeat 
another,  Clavering  v.  Clavering,  2  Vern.  478, 1  Abr.  Eq.  24."]  Accord- 
ing to  the  dictum  of  Parke,  B.,  in  Bowker  v.  Burdekin,  11  M.  &  W. 
128,  147,t  in  considering  whether  a  deed  has  been  delivered  as  a  deed, 
or  as  an  escrow,  <<  you  are  to  look  at  all  the  facts  attending  the  execu- 
tion,— ^to  all  that  took  place  at  the  time,  and  to  the  result  of  the 
transaction."  [Jbrvis,  C.  J. — ^AU  that  is  matter  for  a  jury;  but 
from  that  you  are  precluded  by  the  judge's  note.]  If  the  court  find 
that  the  deed  is  clearly  a  bad  one,  they  will  not  grant  a  new  trial.  In 
The  Countess  of  Strathmore  v.  Bowes,  2  Brown's  C.  C.  345,  Buller, 
J.,  says:  ««No  question  it  is  fraudulent,  if  the  wife  holds  out  that 
♦in^^oi  there  is  no  settlement,  even  although  *it  be  in  favour  of  a 
^"^^J  child."  So,  in  Howard  v.  Hooker,  2  Rep.  Chan.  (81)  42,  in 
Draper's  case,  2  Freem.  29,  and  in  England  v.  Downs,  2  Beavan,  522, 
a  deed  of  this  sort  was  held  not  to  be  available  against  the  husband. 
[Williams,  J. — ^All  these  are  cases  in  equity.]  They  are :  but,  in  Yin. 
Abr.  Voluntary  Conveyance  (C),  pi.  8,  it  is  laid  down  as  a  general  pro- 
position of  law,  that  such  conveyances  are  void.  It  has  been  said  by 
Lord  Maksfibld,  that,  <<  the  principles  of  the  common  law,  as  now 
universally  known  and  understood,  are  so  strong  against  fraud  in  every 
shape,  that  the  common  law  would  have  attained  every  end  proposed  by 
the  statute  13  Eliz.  c.  5,  and  27  Eliz.  c.  4.  The  former  of  these  sta- 
tutes relates  to  creditors  only ;  the  latter  to  purchasers.  These  statutes 
cannot  receive  too  liberal  a  construction,  or  be  too  much  extended  in 
suppression  of  fraud :"  Cadogan  v.  Kennett,  Cowp.  482.(i)  [Williams, 
J. — It  is  difficult  to  reconcile  the  language  of  Lord  Maksfibld  in  that 
case  with  the  27  Eliz.  c.  4.]  In  Thomas  v.  Brennan,  15  Law  Journ. 
N.  S.,  Chan.  420,  by  an  indenture  made  in  contemplation  of  marriage, 
certain  leasehold  property  belonging  to  the  intended  wife  was  conveyed 
to  trustees  on  certain  trusts ;  and  the  trusts  of  a  sum  of  stock,  also 
belonging  to  the  intended  wife,  which  had  been  transferred  into  the 
names  of  the  trustees,  were  declared.  The  marriage  did  not  take  effect, 
and,  soon  after  the  date  of  the  indenture,  the  lady  married  another 

(a)  Ai  to  sn  eqnitoble  mortgage,  tee  Bnckle  v.  Mitchell,  16  Ves.  100,  LUter  «.  Tamer,  6  Hare, 
281,  Kenriaon  •.  Dorrien,  0  Bing.  76  (B.  0.  L.  B.  toL  28),  2  M.  A  SootI,  lU  (B.  0.  L.  B.  ToL  28). 
{b)  See  1  Bmith'i  Leading  Cue^  12. 
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person*  In  a  enit  instituted  by  the  husband  and  wife  against  the  trus- 
tees, it  was  ordered  that  the  leasehold  property  should  be  conveyed  to 
the  husband,  and  the  stock  transferred  into  his  name. 

Bhys  Morgan  took  under  the  deed  of  the  26th  of  May,  1829,  a  quan 
equitable  estate-tail,  which  he  could  have  conveyed :  and  he  was  a  con- 
veying party  to  the  indenture  *of  the  20th  of  March,  1837.  r^^Aco 
Assuming,  therefore,  that  the  former  deed  had  any  operation,  ^ 
it  is  barred  hg  the  latter. 

Saunders  and  wife  might  at  any  time  have  got  rid  of  the  deed  of  the 
26th  of  May,  1829,  by  a  conveyance  to  a  purchaser  for  value :  Scot  v. 
Bell,  2  Levinz,  70 ;  Fitzmaurice  v.  Saddlier,  9  Irish  Equity  Rep.  595. 

Keatingj  W.  B.  Chrcve^  and  PhipMon^  in  support  of  the  rule,  were 
desired  by  the  court  to  confine  their  attention  to  the  question  as  to  the 
admissibility  of  secondary  evidence  of  the  contents  of  the  deed  of  the 
26th  of  May,  1828. — There  was  ample  evidence  of  search  for  the  miss- 
ing deed,  to  justify  the  learned  judge  in  admitting  secondary  evidence 
of  its  contents.  It  was  proved  that  all  legitimate  places  of  deposit 
had  been  searched  and  exhausted,  except  the  receptacles  of  the  deceased 
trustee,  Morgan  Williams.  The  deed  was  deposited  by  Mrs.  Saunders 
and  Rhys  Morgan  with  Thomas,  who  had  it  in  his  possession  about 
eleven  years,  and  then,  a  few  months  only  before  her  death,  and  after 
the  death  of  David  Saunders,  returned  it  to  her  in  the  presence  of 
Rhys  Morgan.  Satisfactory  evidence  was  given  of  a  search  for  it  at 
Mrs.  Saunders's  house,  and  also  at  the  house  of  Rhys  Morgan.  And 
it  was  proved  by  the  surviving  trustee  that  the  deed  had  never  been  in 
hU  possession.  [Talfourd,  J. — ^Are  you  not  bound  to  exhaust  all 
possible  places  ?J  There  is  no  rule  of  law  which  peremptorily  requires 
search  to  be  made  amongst  the  papers  of  every  person  who  is  in  any 
way  party  to  the  deed.  It  is  much  the  same  principle  as  that  which 
prevails  in  cases  of  notice  to  produce :  where  a  document  is  last  seen 
in  the  possession  of  a  party,  a  notice  to  him  to  produce  it,  is  sufficient. 
All  that  is  necessary,  is,  to  show  that  '^'reasonable  diligence  has  r^ci  nci 
been  used :  Gully  v.  The  Bishop  of  Exeter,  4  Bing.  290,  292  »• 
(E.  C.  L.  R.  vols.  18,  15),  12  J.  B.  Moore,  591,  598  (E.  C.  L.  R.  vol. 
22).  In  The  King  v.  The  Inhabitants  of  Morton,  4  M.  &  Selw.  48,  in 
order  to  establish  a  settlement  by  apprenticeship,  it  was  proved  that 
the  indenture  was  only  of  one  part,  and  that,  upon  application  to  the 
pauper,  who  was  then  ill,  and  died  soon  afterwards,  to  know  what  had 
become  of  it,  he  declared,  that,  when  the  indenture  expired,  it  was 
given  to  him,  and  he  burnt  it  long  since ;  and  it  was  ako  proved  that 
inquiry  was  made  of  the  executrix  of  the  master,  who  said  that  she 
knew  nothing  about  it:  and  it  was  held  that  this  proof  was  suffi- 
cient to  let  in  parol  evidence  of  the  contents  of  the  indenture.  So,  in 
The  King  v.  The  Inhabitants  of  Fiddlehinton,  3  B.  &;  Ad.  460  (E.  C. 
L.  R.  vol.  23),  the  master  of  an  apprentice  having  had  the  indenture  in 
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his  possession,  failed  in  business,  and  an  attorney  took  the  management 
of  his  affairs,  and  custodj  of  his  papers,  which  he  inspected,  but  did 
not  find  the  indenture ;  and  it  was  held  that  this,  after  the  master'a 
death,  was  a  sufficient  case  to  let  in  secondary  evidence  of  the  inden- 
ture, though  his  widow  was  living,  and  no  inquiry  had  been  made  of 
her  respecting  it.  [Williams,  J. — ^Mr.  Taylor,  speaking  of  The  King 
V.  Morton,  Bays:(a)  "The  decision  in  that  case  appears  to  have  pro* 
ceeded  on  the  somewhat  ambiguous  ground,  that,  if  the  statement  oC 
the  apprentice  was  inadmissible,  the  indenture  was  not  traced  into  his 
hands,  and,  being  funetiLS  offieioj  there  was  no  particular  reason  why  it 
should  be  in  his  custody ;  while,  if  the  statement  could  be  received  so 
as  to  show  a  possession  of  the  deed  by  him,  it  showed  also  that  further 
aearch  or  inquiry  was  nnnecessary/^^)] 

X'lO^^l  ^^®  ^^'y  remaining  question  is,  whether  the  mortgage  *by 
^  Mrs.  Saunders  of  the  18th  of  December,  1840,  was  good  aa 
against  the  voluntary  conveyance  of  the  20th  of  March,  1837.  There 
is  no  question  that  a  mortgagee  is  a  purchaser  for  valuable  considera^ 
tion.  The  difficulty  presented  here  is,  whether  the  husband  may  not 
reduce  the  chattel  real  of  his  wife  into  possession  by  a  voluntary  con- 
veyance. That  expression,  however,  is  not  applicable  to  the  case  of 
chattels  real.  The  husband,  by  the  marriage,  acquires  a  species  of 
joint-tenancy  with  the  wife,  which  survives  to  her  on  his  death,  unless 
he  has  parted  with  it  for  such  a  consideration  as  will  make  the  party 
taking  a  purchaser.  In  Burrel's  case,  6  Go.  Bep.  72,  where  the  grand- 
father made  leases  to  the  father,  who  assigned  them  to  trustees  for  his 
son,  an  infant,  and  with  a  colourable  intent  to  pay  debts;  and  the 
grandfather  within  a  short  time  died,  and  the  father  entered  and  acted 
as  owner,  and  neither  the  assignees  nor  the  infant  took  any  profit  or 
paid  any  debts,  and  then  the  father  sold  the  fee,  and  covenanted  that 
the  lands  should  be  clear  of  all  leases, — it  was  held,  that  the  leases 
assigned  in  trust  for  the  son,  although  created  by  the  grandfather, 
were  void  against  a  purchaser  from  the  father :  and  Lord  Coee  says 
that  it  was  resolved,  <<  that,  if  the  father  makes  a  lease  by  fraud  and 
covin  of  his  land,  to  defraud  others  to  whom  he  shall  demise  or  sell  it 
(as  all  fraudulent  leases  should  be  so  intended),  and  before  the  father 
sells  or  demises  it  he  dies ;  and  the  son  knowing,  or  not  knowing,  of 
the  said  lease,  sells  the  land  on  good  consideration :  in  that  case,  the 
vendee  shall  avoid  that  lease  by  the  said  act  :{c)  for,  inasmuch  as  tt  is 
intended  and  presumed  in  law  that  every  fraudulent  lease  is  made  to 
the  intent  generally  to  defraud  purchasers,  farmers,  &c.,  within  this 
generality  every  particular  purchaser,  farmer,  &c.,  is  included:  and 

(o)  1  Taylor  on  Bndenoe,  305. 

(6)  Per  Lord  Ellkkborouoh,  4  M.  A  Selw.  50,  ezpUined  by  Batlkt,  J.,  in  The  King  v.  The 
Inhabitonte  of  Denio,  t  B.  4  0.  620  (B.  C.  L.  B.  voL  14),  1  M.  A  B.  294  (B.  0.  L.  K.  voL  IT), 
(c)  27  BUi.  0.  4. 
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the  said  act  is  very  well  penned^  for,  the  words  of  the  act  *are  r^ci^cf^ 
general ;  and  it  is  not  necessary  that  he  who  sells  the  land  *- 
should  make  the  former  frandulent  estate  or  incumbrance ;  bat,  be  the 
estate,  &c.,  fraudulent  ut  9uprdy  whosoever  sells  (makes)  it,  the  pur- 
chaser shall  avoid  snch  fraudulent  estate,  &c. ;  and  therefore,  in  the 
case  at  bar,  the  said  leases  being  on  the  evidence  thought  fraudulent, 
the  vendee  of  the  father  and  heir  shall  avoid  them."  There  is  a 
dictum  of  Sir  J.  Wigram,  V.  0.,  in  Parker  v.  Carter,  4  Hare,  409, 
410,  somewhat  against  Burrel's  case ;  but  the  House  of  Lords  upheld 
it  in  Warburton  v.  Loveland,  6  Bligh,  K  S*  SO.  [Jbbvis,  C.  J. — ^In 
Burrel's  case,  the  son  only  completed  a  sale  which  had  been  contem- 
plated by  the  father.  Alexander. — The  12th  edition  of  Sugden's 
Vendors  k,  Purchasers  omits  the  passage  approbatory  of  Burrel's  case, 
which  some  of  the  earlier  editions  cotntained.(a)]  The  propriety  of 
Burrel^  case  was  never  doubted  before. 

Jbrvis,  G.  J. — It  was  thought  convenient  that  both  these  rules 
should  be  argued  before  we  gave  our  judgment ;  but  the  arguments  in 
the  two  cases  have  raised  totally  distinct  questions. 

My  Brother  Grbsswsll,  who  has  been  obliged  to  leave  the  conrt, 
has  desired  me  to  express  his  entire  concurrence  in  the  judgment  we 
are  about  to  pronounce. 

It  will  be  more  convenient  in  the  first  place  to  dispose  of  the  case  of 
Doe  d.  Richards  t^.  Lewis,  because  we  may  then  dispose  of  the  deed  of 
May  the  26th,  1829,  without  embarrassing  ourselves  with  the  construc- 
tion of  the  settlement  of  the  20tb  of  March,  1887. 

The  facts  are  shortly  these : — Catherine  Joseph,  on  the  26th  of  May, 
1829,  being  then  about  to  marry  David  Saunders,  executed  a  deed, 
which  it  must  be  assumed  that  she  intended  to  take  effect,  whereby  she 
conveyed  the  leaseholds  in  question  to  trustees,  in  trust  for  herself  for 


*life,  remainder  to  Rhys  Morgan,  her  son  by  a  former  husband, 


[*1057 


and  his  issue,  and,  in  default  of  issue  of  Rhys  Morgan,  remain- 
der to  her  illegitimate  son,  Llewellyn  Jenkins*  We  must  take  it,  there- 
fore, that,  when  Catherine  Josepli  married  Saunders  in  1829,  she  had 
a  life-estate  only  in  the  property.  It  seems  to  have  been  decided,  in 
Douglasse  v.  Waad,  1  Cases  in  Chancery,  99,  that  an  ante-nuptial 
settlement  avoids  a  former  voluntary  deed.  But  there  is  no  case  which 
establishes  that  the  husband  acquiring  an  estate  merely  by  marriage, 
takes  as  a  purchaser  within  the  meaning  of  the  statute.  In  truth,  he 
takes  it  at  a  moment  when  he  has  parted  with  the  opportunity  of  becom- 
ing a  purchaser.  It  was  ingeniously  argued  by  Mr.  PuUingj  that  the 
deed  of  the  26th  of  May,  1829,  conferred  on  Rhys  Morgan  a  qwui 
estate-tail,  which  was  effectually  barred  by  the  settlement  of  the  20th 
of  March,  1887 :  but  it  must  be  remembered  that  the  legal  estate  was 
then  outstanding  in  the  trustees  under  the  former  deed.    The  whole 

(a)'  8m  lOUi  tdii  p.  9S6 ;  11th  edit  YoL  in.  p.  MS. 

VOL.  XI 88  8N 
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effect  of  the  deed  was,  to  give  Mrs.  Saunders  a  life-estate.  When, 
therefore,  she  mortgaged  to  Lewis  in  1840,  she  conld  only  be  dealing 
with  what  she  herself  had :  the  outstanding  estate  was  in  Llewellyn 
Jenkins.  Consequently,  the  defendant,  who  claims  nnder  the  mortgage 
and  also  nnder  a  conveyance  from  Llewellyn  Jenkins,  had  established 
his  title,  and  is  entitled  to  have  the  mle  for  entering  a  nonsnit  in  the 
ejectment  made  absolute. 

With  regard  to  the  action  of  detinue,  all  we  have  to  do  with  the  deed 
of  the  26th  of  May,  1829,  is,  to  see  if  sufficient  search  was  proved,  to 
justify  the  reception  of  secondary  evidence  of  its  contents.  It  seems 
to  me  that  there  was  not.  Whether  or  not  proper  search  has  been 
made  must  of  course  depend  upon  the  circumstances  of  each  particular 
'^lO^fil  ^^^'  ^^*  Saunders  wished  to  conceal  *from  her  husband  the 
•^  fact  of  her  having  executed  the  deed.  Accordingly  she,  accom- 
panied by  her  son,  went  to  Swansea,  and  there  deposited  it  with 
Thomas,  with  directions  to  give  it  up  only  to  herself  and  Rhys  Morgan. 
After  the  death  of  her  husband, — the  deed  having  then  been  about 
eleven  years  in  Thomas's  custody, — Mrs.  Saunders  and  Rhys  Morgan 
went  to  Thomas,  and  obtained  the  deed  from  him.  What  was  the 
proper  course  for  her  to  take  with  respect  to  it  ?  It  was  her  duty  and 
her  interest,  as  well  as  the  interest  of  her  son,  that  the  deed  should 
be  placed  in  the  hands  of  the  trustees.  After  Mrs.  Saunders's  death, 
search  was  made  for  it  amongst  her  papers,  and  it  was  not  found. 
Are  we  justified  in  assuming  that  she  destroyed  it?  I  see  no  reason 
why  we  should  infer  that.  The  proper  place  for  it  to  be,  was,  the 
repositories  of  one  of  the  trustees ;  and  there  was  no  sufficient  evidence 
of  search  there. 

Another  ground  put  forward  on  the  part  of  the  defendant,  for  a  new 
trial,  was,  that  certain  declarations  alleged  to  have  been  made  by  Mr. 
Saunders,  were  rejected.  It  is  somewhat  inconvenient  that  the  defend- 
ant's counsel  at  the  trial  did  not  point  out  the  precise  purpose  for  which 
that  piece  of  evidence  was  offered.  It  was  not  to  prove  the  contents  of 
the  deed.  The  object  was,  to  show  that  Mrs.  Saunders  had  done  an 
act.  It  is  open  to  considerable  doubt,  whether,  if  she  had  made  an 
express  declaration  to  the  effect  that  she  had  executed  a  deed  giving  a 
life-interest  to  herself,  with  remainder  to  her  son  Rhys  Morgan,  it 
would  have  been  admissible :  so  far  from  cutting  down  her  estate,  it 
would  have  been  somewhat  enlarging  it  as  against  her  husband.  It 
seems  to  me  that  these  declarations  were  properly  rejected. 

How,  then,  stands  the  case  upon  the  evidence?  It  is  contended,  on 
behalf  of  the  defendant,  that,  even  if  the  deed  of  the  26th  of  May, 
1829,  cannot  be  relied  on,  the  mortgage  of  the  18th  of  December, 
*10591  ^^^^>  defeats  the  ^settlement  made  by  David  and  Catherine 
-'  Saunders  on  the  20th  of  March,  1887.  I  apprehend,  however, 
that  is  not  so.    Burrel's  case  has  been  misunderstood;  and,  even  if 
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pushed  to  the  ntmoBt,  it  would  not  affect  this  case.  Under  the  circum* 
stances,  David  Saunders,  bj  the  marriage,  got  the  absolute  estate.  He 
doing  nothing,  on  his  death,  she  would  resume  possession.  The  ques- 
tion then  arises  whether  the  deed  of  the  20th  of  March,  18S7,  operated 
to  destroy  the  estate  which  before  subsisted  in  the  husband  and  wife. 
Was  he  doing  an  act  which  defeated  the  right  of  his  wife  ?  He  did  an 
act  which,  as  between  the  husband  and  wife,  had  the  effect  of  com- 
pletely altering  the  wife's  right  of  suryiyorship.  She  gets  the  estate 
for  life  only,  qualified  with  a  remainder  to  Bhys  Morgan.  It  is  clear 
he  intended  to  effect  a  complete  alteration  of  the  estate.  But  it  is 
said  that  that  being  a  voluntary  deed,  cannot  affect  the  wife,  or  one 
claiming  under  a  purchase  from  her :  and  Burrel's  case  is  relied  on. 
It.must,  however,  be  remembered,  that,  when  Burrel's  case  was  decided, 
the  courts  had  not  determined  that  mere  voluntariness  was  a  badge  of 
fraud.  At  the  end  of  the  report.  Lord  Coeb  adds : — <<  I  acquainted 
PoPHAM,  C.  J.,  with  this  resolution,  and  he  allowed  well  of  it,  and  said 
it  was  well  done  to  construe  the  act  in  suppression  of  fraud ;  and  (as 
he  told  me)  it  was  adjudged  before  him  and  his  companions,  justices  of 
the  King's  Bench,  that,  where  a  man  in  a  secret  manner  made  an  estate 
to  the  use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to  defraud 
a  purchaser  to  whom  he  intended  to  sell  the  land,  that,  in  such  case, 
if  the  fraud  be  proved  in  evidence  or  confessed  in  pleading,  the  pur- 
chaser should  avoid  the  estate."  It  is  plain,  therefore,  that  the  reso- 
lution in  Burrel's  case  applied  to  fraud  in  factj  and  not,  as  is  now 
suggested,  to  the  mere  case  of  a  voluntary  conveyance.  Sir  Edward 
Sugden,  when  he  cites  the  case,  sets  out  the  facts.(a)  ^There  r^ci  ngn 
is  that  broad  distinction  between  Burrel's  case  and  the  case  '- 
now  under  consideration.  It  seems  to  me,  therefore,  that  this  was  an 
act  well  done  by  the  husband  to  alter  the  character  of  the  estate.  The 
wife  took  nothing  and  could  have  nothing  more  than  a  life-estate.  On 
that  ground,  therefore,  I  think  the  defendant  is  not  entitled  to  suc- 
ceed. But,  inasmuch  as  he  may  have  been  taken  by  surprise  with 
regard  to  the  former  deed,  I  think  he  ought  to  be  allowed  to  go  down 
again,  upon  payment  of  costs. 

The  rule  in  the  ejectment  case  will  be  made  absolute  to  enter  a  non- 
suit; and,  in  the  action  of  detinue,  it  will  be  absolute  for  a  new  trial, 
on  payment  of  costs. 

Williams,  J. — I  am  of  the  same  opinion.  In  Doe  d.  Richards  v, 
Lewis,  the  deed  of  the.26th  of  May,  1829,  was  established  in  evidence, 
and  must  be  taken  to  have  been  an  operative  deed.  It  is  unnecessary 
to  make  any  further  remarks  upon  that  deed,  except  as  to  the  proposi- 
tion which  has  been  attempted  to  be  established  before  us,  that  that 
deed  was  a  fraud  upon  the  marital  rights  of  the  intended  husband,  and 
therefore  void.    It  was  never  proposed  to  treat  it  as  a  question  of  fraud 

(a)  Veadoifl  •&«  PvrahaMi^,  10th  edit  VoL  IIL  pw  881 
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in  point  of  fact,  to  bo  disposed  of  by  the  jury :  it  was  only  contended 
that  it  was  voluntary.  It  is  unnecessary  to  give  any  opinion  as  to 
whether  the  deed  would  have  been  bad,  if  the  jury  had  found  that  it 
was  intended  as  a  fraud  upon  the  husband. 

As  to  Richards  v.  Lewis,  I  am  of  opinion  that  no  sufficient  evidence 
was  given,  that  all  proper  repositories  had  been  searched,  to  justify  the 
defendant  in  calling  upon  the  judge  to  receive  secondary  evidence  of 
the  deed  of  the  26th  of  May,  1829.  It  was  by  no  means  improbable 
that  the  deed  should  be  found  in  the  place  in  which  it  ought  to  have 
been  if  Mrs.  Saunders  had  done  her  «duty,  viz.  in  the  custody  of  the 
trustees,  who  are  appointed  for  the  express  purpose  of  protecting  the 
"^lOf^H  '^S^^^  *^^  parties  taking  under  the  instrument.  I  think  the 
-^  proper  means  of  finding  the  deed  were  not  duly  exhausted. 

As  to  the  rejection  of  evidence, — Mr.  Ghove  contended  at  the  trial, 
in  the  widest  possible  way,  that  the  declarations  of  Mrs.  Saunders  were 
admissible.  No  doubt,  I,  in  general  terms,  negatived  that  general  pro- 
position. If  the  point  had  been  fairly  submitted,  and  argued  upon  the 
ground  now  suggested  by  Mr.  (Trove,  I  should  have  rejected  the  evi- 
dence. It  is  very  difficult  to  apply  the  principle  contended  for  to  one 
who  is  shown  to  be  about  to  benefit  herself  and  her  son,  by  diminishing 
her  husband's  interest.  These,  therefore,  are  not  declarations  by  a 
person  standing  in  so  disinterested  a  position  as  to  make  them  admis- 
sible. 

As  to  the  mortgage, — ^Burrel's  case  is  an  authority  to  show  that  a 
deed  which  is  made  in  contemplation  of  actual  fraud,  may  be  treated 
as  a  nullity  as  against  a  purchaser.  Assuming  that  case  to  be  good 
law,  it  is  not  applicable  to  a  case  where  the  fraud  is  not  actual,  but 
constructive  only.  I  incline  to  think  the  view  taken  by  Yice-Chancellor 
WiGRAH,  in  Parker  v.  Garter,  4  Hare,  409,  is  the  correct  one,  viz.  that 
a  deed  cannot  be  set  aside  merely  on  the  ground  of  its  being  voluntary. 
The  consequ^ence  of  holding  a  contrary  doctrine  would  be,  that,  if  a 
father,  to  the  disherison  of  his  heir,  made  a  gift  with  intent  that  it 
should  operate  in  favour  of  younger  children,  the  heir  would  have  power 
to  nullify  all  that  is  done,  and  to  sell  the  estate,  and  put  the  money  in 
his  own  pocket.  I  should  pause  long  before  I  consented  to  a  doctrine 
which  was  to  have  such  a  result. 

Upon  the  whole,  I  concur  with  the  Lord  Chief  Justice  in  thinking 
that  the  utmost  we  can  do  for  the  defendant  in  this  case,  is,  to  make 
the  mle  absolute  for  a  new  trial,  upon  payment  ef  costs. 
♦10621  *Talpourd,  J. — I  am  of  the  same  opinion  upon  all  the  points. 
-'  In  the  case  of  Doe  d.  Richards  v.  Lewis,  which  was  tried  before 
me,  the  effect  of  the  deed  of  the  26th  of  May,  1829,  was,  by  consent, 
reserved  for  the  opinion  of  the  court.  The  main  point  relied  on  by  the 
defendant's  counsel,  was,  that  that  deed  never  was  intended  to  be  opera- 
tive at  all,  but  was  a  mere  sham.    Looking  at  the  whole  of  the  evidence, 
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howeyer,  I  concur  with  the  rest  of  tne  court  in  thinking  that  it  was 
meant  to  operate  as  a  valid  deed. 

As  to  the  sufficiency  of  the  search,  to  let  in  secondary  evidence  of 
the  deed,  it  is  only  necessary  for  me  to  say  that  I  entirely  concur  in 
what  has  fallen  from  my  Lord  and  my  Brother  Williams  upon  that 
Buhject.  A  search  can  never  be  held  sufficient,  unless  you  negative  the 
possession  of  the  deed  by  the  party  in  whose  custody  it  would  legally  and 
properly  be  found. 

Doe  d.  Richards  v.  Lewis, — ^rule  absolute  to  enter  a  nonsuit. 

Richards  t;.  Lewis, — ^rule  absolute  for  a  new  trial,  on  pay- 
ment of  costs. 
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ADDENDA. 


Note  A.— vide  10  C.  B.  452  (E.  C.  L.  R.  toI.  70). 

The  writ  of  eUgii,  given  by  stat  Westaninster  2,  o.  18,  empowen  the  sheriff  to 
deliver  to  the  judgmoQioreditor  all  the  chattels  of  the  debtor,  with  certain  ezoeptionfl» 
and  one-half  of  the  land,  until  the  debt  be  leried.  Under  this  process,  no  chattels 
oonld  be  taken  but  those  of  which  the  debtor  was  possessed  at  the  time  the  degii  was 
awarded  and  issued.  But,  although  the  statute  uses  the  same  general  terms,  with 
reference  to  both  species  of  property,  the  construction  in  respect  to  them  has  been 
different;  and  the  courts  have  granted  process  against  all  the  land  of  which  the 
debtor  was  seised  on  the  day  upon  which  the  judgment  was  obtained,  or  at  any  time 
since.  Few  persons,  and  those  only  such  as  have  slept  upon  their  rights,  are  benefited 
by  this  diversity  of  construction ;  whilst  every  person  interested  in  the  transfer  of 
land,  is  injured  by  the  uncertainty  and  insecurity  thrown  upon  all  titles. 

At  the  breaking  out  of  the  civil  war  in  the  seventeenth  century,  relief,  marriages, 
and  other  feudal  redevances,  which  formed  so  important  a  part  of  the  revenues  of  the 
crown,  fell  with  the  monarchy ;  and,  upon  the  restoration,  the  landed  interest  was 
relieved  from  these  burdens,  the  excise,  which  had  been  introduced,  for  other  purposesi 
by  the  parliamentary  party,  being  settled  upon  the  sovereign  instead.  It  may,  how- 
ever, be  doubted  whether  a  greater  number  of  years'  purchase  was  added  to  the  value 
of  land  by  thus  shifting  the  burthens  of  the  state  from  the  shoulders  of  the  producers 
to  those  of  the  consumers,  than  had  been  taken  away  by  the  arbitrary  construction 
put  upon  this  branch  of  the  statute  of  Edward. 

There  is  this  important  difference  between  the  two  cases, — ^the  arrangement  upon 
the  restoration  relieved  the  landed  interest  at  the  expense  of  those  who  had  to  pay  the 
excise ;  whereas,  the  lien  of  judgments  lessens  the  saleable  value  of  every  acre  of 
freehold  land  in  England,  with  no  corresponding  benefit  to  any  interest 

The  1  ft  2  Vict  c.  110,  increased  the  evil,  in  two  ways.  It  gave  the  oppressive 
privilege  of  judgmen^debts  to  demands  which  formerly  could  not  have  formed  any 
impediment  to  the  transfer  of  lands ;  and  it  shook  all  titles  to  copyhold  and  customary 
interests,  by  brinpng  them  also  within  the  operation  of  a  retrospective  degit. 

The  greatest  relief  to  the  landed  interest  would  probably  be,  an  enactment  that  no 
future  judgment  should  bind  lands  alienated  before  the  deliveiy  of  the  writ  to  the 
sheriff,  except,  perhaps,  in  the  case  of  express  personal  notice  of  the  judgment 


Note  C— 10  C.  B.  72  (E.  C.  L.  R.  vol.  70). 

A.  sues  B.  for  102.,  the  price  of  goods  sold  and  delivered,  and  proves  that  the  goods 
were  obtained  by  fraud.  The  judge  is  about  to  order  the  commitment  of  B. ;  upon 
*which  A.  says, — *'  Although  the  commitment  is  t»  poBnam,  and  not  in 
satisfaction,  yet  B.  will  avoid  going  to  prison,  if  he  pays  the  debt  and  costs.  [^1064 
I  know  he  cannot  pay  now :  but  he  is  earning  2/.  a  week,  and  is  well  able  to 
discharge  the  debt  by  a  payment  of  2/.  per  month.''  The  judge  tells  A.  that  he  can 
have  either  an  order  for  the  payment  of  22.  per  month,  or  an  immediitte  order  for  com* 
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uutmeiit ;  but  that,  ainoe  the  case  of  Abley  o.  Dale,  10  G.  B.  62  (£.  C.  L.  R.  yoL  70), 
an  order  for  commitment,  defeasible  upon  the  payment  of  the  debt  by  instalments, 
oannot  safely  be  made ;  and  that,  if  A.  takes  an  order  for  payment  by  instalments, 
he  must  condone  the  fraud,  and  that,  in  the  event  of  these  instalments  not  being 
paid,  he  must  incur  the  expense  and  delay  of  a  judgment  summons,  with  the  chance 
of  being  turned  round  upon  his  fiuling  to  disprove  the  assertion  of  inability  to  pay, 
which  the  fraudulent  debtor  is  sure  to  make. 

In  Kinning,  ex  parte,  4  0.  B.  507  (E.  G.  L.  R.  vol.  56),  the  debtor  was  committed 
for  an  offence  in  respect  of  which  he  had  not  been  heard ;  for  although  it  had  been 
adjudged  that  he  was  of  sufficient  ability  at  the  time  of  the  hearing,  he  was  not 
ordered  then  to  pay.  His  only  default  was,  in  not  paying  at  the  deferred  period,  his 
ability  to  do  which  was  not  a  necessary  consequence  of  his  ability  to  pay  which  had 
existed  at  the  time  of  hearing.  In  Abley  v.  Dale,  the  commitment  was  in  respect  of 
non-payment  on  a  day  upon  which  the  party  had  been  ordered  to  pay,  and  vras  of 
ability  to  pay,— «n  offence  placed  by  the  legislature  on  the  same  footing  as  the  fraud 
adverted  to  above.  The  case  of  Abley  v.  Dale  has  imposed  on  the  judge  the  necesaity 
of  making  an  immediate  order  for  commitment,  however  much  such  a  course  may 
militate  against  the  interests  and  the  wishes  of  both  creditor  and  debtor.  The  only 
palliative  seems  to  be,  to  direct  that  the  vrarrant  of  commitment  shall  not  issue  before 
a  certain  day ;  after  which,  notwithstanding  any  alteration  of  the  circumstances  of 
the  debtor  in  the  mean  time,  and  without  any  inquiry  into  his  actual  oircnmstanceB, 
the  warrant  may  issue ;  and  that,  it  seems,  vrith  the  sanction  of  the  superior  courts. 

As  the  creditor  who  has  obtained  an  order  for  an  immediate  commitment,  may 
exercise  his  own  discretion  as  to  the  time  of  applying  for  a  warrant,  the  practical 
effect  of  the  case  of  Abley  o.  Dale,  is,  to  transfer  the  discretion  of  qualifying  the  sen- 
tence, from  the  judge  to  the  creditor. 

The  observation  referred  to  by  Mr.  Justice  FoBTiscini,  appears  to  be  equalled,  if 
not  surpassed,  by  a  charge  made  by  a  late  Baron  of  the  Exchequer  in  a  case  of 
murder,  in  which  the  learned  judge  is  stated  to  have  implored  the  jury  to  give  to  the 
prisoner  the  benefit  of  any  doubt,  as  tiiey  hoped,  upon  rendering  their  Jinal  account^ 
to  have  the  benefit  of  any  doM  which  might  arise  in  their  own  cases. 
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L  Cmm  decided  upon  StatvtM  awfeWor  to  tJU 

Rkfobh  Aot,  2  W.  4,  o.  46. 

8  H.  6,  0.  7. — Charge  upon  Lan^f 

1.  Share*  in  Building  Society.] — An  allottee  of 
three  sharea  in  »  building  tooiety,  in  October* 
1850,  purchued  freehold  land,  of  the  yalae  of 
6{.  per  annam.  The  amount  of  the  pnrchase- 
monej  and  expenaea  (842.  14«.)  waa  advanced 
to  him  by  the  aooiety  upon  mortgage  of  the 
land  BO  porchaaed. 

By  the  rulea  of  the  aoeie^  eaeh  member 
waa  reqnired  to  pay  It.  ^d,  weekly  for  each 
•hare,  and  to  exeonte  to  the  truateea  a  mort- 
gage to  aecnre  to  them  the  anm  in  which  the 
member  may  be  indebted  to  the  aooiety, 
**  with  »  premium  for  prior  adranoe  equal  to 
52.  per  cent  per  annum  upon  the  amount 
adranced  until  repaid,  and  auch  aum,  not 
.exceeding  2«.  td.  per  ahare  per  annum,  for 
incidental  expenaea,  m  the  committee  ahould 
think  fit," — auch  mortgage  reaervingto  the 
truateea  a  power  of  aale,  in  caae  the  member 
ahould  fidl  for  twenty-aix  weekly  meetinga  to 
pay,  obaerre,  and  perform  all  or  any  of  the 
anbacriptiona,  paymenta,  oorenanta,  agree- 
menta,  and  regulationa  on  hia  part  to  be  paid, 
obaerred,  Ao. 

No  default  had  been  made  in  the  payment 
of  the  oontribntiona  reqnired  by  the  rulea ; 
and  the  mortgagor  had  alwaya  been,  and  atill 
remained,  in  actual  poaaeaaion  of  the  property. 
The  amount  of  principal  money  due  to  the 
aociety  on  the  80th  of  January,  1851,  waa 
472.  lOt.  Zd. 

The  weekly  oontribntiona  of  la.  td.  per 
■hare  (amounting  to  112.  14«.  per  annum) 
were  appropriated  by  the  aooiety  thna|— 82. 
VOL.  XI.— 89 


18t.  in  part  liquidation  of  the  principal  mort- 
gage debt,  22.  10«.  for  premium  or  interea^ 
and  (U.  for  incidental  expenaea: — 

Held,  that  theae  oontribntiona  conatitnted 
a  ''charge"  upon  the  land,  within  the  mean- 
ing of  the  atatnte  8  H.  6,  c.  7,  and  eon- 
aequently  that  the  mortgagor  waa  not  poa- 
aeaaed  of  an  eatate  "  of  the  dear  yearly  Talue 
of  40t.  at  the  leaat,  above  all  chargea." 
Beomith,  app..  The  OMr«e«r«  of  Stoke,  reap., 

29 

2.  BietenUng  MinuterJ}-^ThB  miniater  of  a 
diaaenting  congregation  whoae  appointment^ 
aeoording  to  hia  own  atatement,  waa  "general, 
and  for  life,"  occupied,  by  permiaaion  of  the 
truateea,  in  whom  the  legal  eatate  waa  Tcated, 
without  paying  any  reiA,  a  cottage  and  pre- 
miaea  worth  more  than  40«.  per  annum.  The 
reviaing  barriater,  eonaidering  that  it  waa 
eatabliahed,  in  point  of  fact,  that  the  miniater 
held  the  oiBfoe  and  occupied  the  houae  and 
premiaea  under  the  truata  of  the  deed,  and 
therefore  had  auch  a  freehold  intereat  therein 
aa  entitied  him  to  rote,  retained  hia  name  on 
the  liat  of  Totera : — Held,  that  he  had  come  to 
a  right  conduaion.  Burton,  app.,  Brooke, 
reap.,  41 

22  a.  3,  0.  41,  a.  h-^Offleer  of  Ouetome. 

3.  An  extra  or  glut  tide-waiter,— one  who  ia 
appointed  by  the  collector  of  cuatoma,  and 
liable  to  be  called  upon  to  act  aa  a  tide-waiter 
whenerer  there  may  be  oceaaion  for  hia 
aerricea,  and  who  ia  paid  by  the  Job,— la  an 
officer  or  peraon  "  concerned  or  employed  in 
the  charging,  collecting,  levying,  or  managing 
the  cuatoma,"  witiiin  the  22  G.  8,  o.  41,  fl.  I, 
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and  ooBsequentlj  disqiuMad   m  »  Totor. 
Pownatt,  »pp.y  Hood,  refp.,  1 

IL  OSsMf  decided  upon  the  Oonetruetum  of  the 

Rbporx  Act,  2  W.  4,  o.  45. 

SeeHon  27. — Sujieieney  of  QwUi/leatum, 

1.  Building.}— A,  oeeapied  under  one  landlord, 
at  the  yearly  rent  of  lOL,  "a  stable,  with  a 
bay-loft  OTer,  boilt  of  briok,  annexed  to 
whioh,  hut  of  a  lower  elevation,  wae  another 
briok  boilding,  to  which  again  was  annexed 
an  irregular  wooden  boilding  divided  into 
three  oompartments."  The  whole  were  in  the 
•xdotiTe  ooenpation  of  A.,  and  were  used  by 
him  for  the  pnipoee  of  hie  bnsineei  of  a 
wheelwright;  bat  the  aooen  to  eaoh  wai  by 
a  door  opening  into  a  yard,  alao  in  A.'s 
exolnaiye  occupation,  there  being  no  internal 
oommnnioation,  except  between  two  of  the 
oompartments  of  the  wooden  building: — 
Held,  that  the  premises  oonsUtnted  «a  build- 
ing"  within  the  2  W.  4,0. 45,  s.  27.  Pownall, 
mpp,,  J)aweon,  resp.,  9 

Section  32. — Freemen  Votere, 
t,  Qualifieation.}^A,,  a  freeman  of  the  borough 
of  Bhrewsbufy  paying  soot  and  lot,  for  up- 
wards of  two  years  last  past,  and  down  to  the 
25th  of  March,  1861,  ooenpied  and  resided  in 
a  house  on  the  Wyle  Cop,  within  the  ancient 
and  present  limits  of  the  borough,  and,  since 
the  25th  of  March,  down  to  and  on  the  Slst 
of  July,  occupied  and  resided  in  a  house  at 
Coton  Hill,  without  the  aneient  but  within  the 
present  limits  of  the  borough.  The  roTising 
barrister,  holding  him  to  be  disqnaUAed  by 
the  2  W.  4,  o.  45,  s.  32,  expunged  his  name 
fh>m  tho  list  of  freemen  Totars  :-*The  ooort, 
without  hearing  any  argument  (the  counsel 
for  the  respondent  admitting  that  be  eould 
not  support  it),  revened  the  deolsion.  Janrie, 
app.,  Peele,  resp.,  15 

Section  40. — Amendment  at  ike  Heeieion. 
8.  Notice  of  ClaimJ] — Where  there  is  an  inac- 
curacy in  the  description  of  the  qualification 
in  a  notice  of  claim  to  be  inserted  in  a  list  of 
borough  voters,  the  proper  course  for  the 
revising  barrister,  is,  not  to  amend  the  claim 
(under  the  6  A  7  Vict  c.  18,  s.  40),  but  to 
treat  the  notice  as  suiBcient,  provided  the 
mistake  or  misdescription  is  such  as  would 
have  been  amendable  if  in  a  list  of  voters. 
Eaden,  app.,  Cooper,  resp.,  18 

IIL  Practice  and  Cfouree  of  Prooeedinge  upon 
BegietraHon  Appeale. 

1,  Detiverg  of  Paper  ^oolkf.]~The  court  re- 
f^iaed  to  hear  an  appeal  (or  to  allow  it  to 
stand  over),  where  the  appellant  had  failed, 
on  the  respondent's  defhul^  to  deliver  copies 
of  the  ease  to  the  two  junior  puisne  judges. 
Sheddon,  app..  Butt,  resp.,  27 


2.  Hearing  AppeaUJ]—ThB  court  will  net  n- 
vene  the  decision  of  the  revising  barrister, 
without  bearing  the  appellant's  eenasel, 
although  the  respondent  does  not  appear  to 
support  It    PownaU,  app..  Hood,  resp.,        1 

8.  A.,  a  freeman  of  the  borough  of  Slirewsbnry 
paying  sect  and  lot,  for  upwards  of  two  years 
last  past,  and  down  to  the  25th  of  Mareh, 
1851,  occupied  and  resided  in  a  house  on  the 
Wyle  Cop,  within  the  aneient  and  present 
limits  of  the  borough,  and,  since  the  26th  of 
Mareh,  down  to  and  on  the  Slst  of  July, 
occupied  and  resided  in  a  house  at  Coton  HiU, 
without  the  ancient  but  within  the  present 
limits  of  the  borough.  The  revising  barrister, 
holding  him  to  be  disqualified  by  the  2  W.  4, 
0.  45,  B.  32,  expunged  his  name  from  the  list 
of  freemen  voters : — The  court,  without  hear- 
ing any  argument  (the  counsel  for  the  re> 
spondent  admitting  that  he  could  not  support 
it),  reversed  the  decision.  Jarvie,  H>p.»  Peele, 
resp.,  15 

4.  Where  the  ease  transmitted  to  the  master 
under  the  0  A  7  ^ot  o.  18,  as.  42,  H  »  not 
f^^iied^  as  well  as  endorsed,  by  the  revising 
barrister,  the  court  will  not  hew  the  appeal, 
unless  the  respondent  oonsents  to  the  case 
being  remitted  to  him  for  signature.  Burton, 
app.,  Brooke,  resp.,  41 

5.  Where  the  case  transmitted  to  the  master 
under  the  6  A  7  Vict  c.  18,  ss.  42,  84,  is  not 
eigned,  as  well  as  endorsed,  by  the  revising 
barrister,  the  court  will  not  hear  the  appeal, 
where  the  respondent  does  not  appear. 
Burton,  app.,  Blake,  resp.,  47 

8.  Poetponing  Hearing.]— The  court  a^joumed 
the  hearing  of  an  appeal,  in  order  to  give  the 
appellant  time  to  give  the  notice  required  by 
the  sUtate  6  A  7  Vict  o.  18,  as.  42,  64,— tiie 
case  not  having  been  setUed  and  delivered  to 
the  appellant  until  the  eighth  day  of  term, 
^urtoa,  app.,  Blake,  resp.,  47 

lY.  PmrHeular  Pointe. 
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THE  PRINCIPAL  MATTERS. 


ABODB. 

ABSTRACT  OV  TITLB. 
8m  BriDBircB,  L 

VkHDOU  Ain>  PVftOHAtBBS. 

ACT  OP  UNION. 
Set  QuABB  Ikpboit. 

ACTION. 
•    Kotiee  o/Set  Coubtt  Coubt,  VIL 

ABMIRALTT,  COMMISSIONERS  OF. 

1.  AcUona  o^ftiMC.]— By  ftb«  9th  Mction  of  tiie 
1  A  S  0.  4,  0.  93,  th6  prindpal  ottMn  and 
eommiBtionen  of  the  nayy  for  the  time  being 
were  empowered  to  bring  end  mnlntatn  ftny 
notion  of  ejeotment  or  other  proceeding  for 
reeorering  poMeesion  of  Inndi,  Ao.,  Tested  in 
them,  nnd  to  bring,  mnintAin,  or  defend  nnj 
other  aetion  tn  refpect  of  tAe  raid  lanih,  Ao. ; 
nnd  it  was  enaeted,  that,  in  any  inch  action, 
they  ihonld  be  ealled  by  the  name  of  <<the 
prineipal  oflieen  and  oommiBiionen  of  Hii 
IC^jeaty's  navy,"  without  naming  any  of  them ; 
and  thai  nioh  action  or  aoit  shonld  not  abate 
by  the  death,  reiignaiioii,  or  remoral  of  inch 
oommiMionen,  or  any  of  them.  By  rabie- 
qneiit  etntntM,  the  powers  and  authorities  of 
those  commissioners  were  transferred  to  and 
▼ested  in  **  the  commissioners  for  exeenting 
the  office  of  Lord  High  Admiral  of  the 
United  Kingdom."    A  writ  of  summons,  ad- 


dressed to  ««the  commissioners  for  eiecntiAg 
the  office  of  Lord  ffigh  Admiral  of  the  United 
Kingdom,"  requiring  them  to  appear  in  an 
aetion  of  debt  at  the  suit  of  the  plaintiff  was 
serred  upon  A.,  one  of  the  commissioners, 
and  upon  no  one  else.  Upon  a  motion,  on 
behalf  of  A.,  to  set  aside  the  writ,  and  the 
copy  and  serriee  thereof  for  inregnlarity,  the 
affidnrits  disclosed  that  the  action  was  brought 
to  recorer  arrears  of  half-pay  alleged  to  be 
due  to  the  plaintiif.*— Held,  that  it  was  not 
competent  to  the  courts  in  dealing  with  such 
n  motioti,  to  enter  into  the  consideration  of 
whether  the  aetion  was  maintainable  or  not; 
for,  that,  inasmuch  as  the  statute  1  A  2  G.  4, 
c  93,  s.  9,  enabled  •oin*  actions  to  be  brou^t 
agiunst  the  oommissioners  by  the  description 
contained  in  this  writ,  there  was  no  irregu- 
larity in  the  process  itself;  and,  to  determine, 
upon  a  summary  application,  that  the  cause 
of  acUon  was  not  within  the  statute,  would 
be  to  deprive  the  plaintiff  of  his  right  to 
review  their  decision  by  writ  of  error.  Wil- 
Uamt  T.  The  OammiaHonen  of  the  Admiralty, 

420 
2.  Service  of  Proceee  on.] — ^The  oommissioners 
of  the  treasury  are  not  a  corporation :  tembUf 
therefore,  that  the  proper  mode  of  serring 
them  with  process  would  be  by  deliyering  n 
copy  to  each  of  them.  Id. 

ADMISSIONS. 
See  Etidbiicb,  L 

ADVOWSON. 
See  QuABB  Impxdit. 
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AFFIDAVITS. 


ATTORNEY. 


AFFIDAVITS. 
Iniituling, 

Upon  »  moUon  for  mi  »ttaohmeiit»  the  affidayits 
are  properly  intituled  in  the  original  caoae. 
MatUra  y.  Lovfther,  948 

And  «e«  Eyxdxvcb,  L 

ANNUITY. 
Chndition  agaifut  charging, 
Taital^r  bequeathed  an  annuity  to  his  aon  A., 
payable  quarterly,  charging  it  upon  his  per- 
sonal estate  only,  which,  subject  to  the  an- 
nuity, he  bequeathed  to  his  son  B.,  whom  he 
appointed  his  executor.  The  will  proceeded, 
— ^  And  I  declare  that  the  reoeipt  of  my  said 
son  A.,  signed  with  his  own  hand  after  each 
of  the  said  quarterly  payments  shall  haye 
beoome  due,  shall  be  the  ioilj  discharge  wliioh 
my  executor  shidl  be  bound  to  accept,  for 
each  of  such  payments,  and  that  it  shall  be 
lawful  for  my  executor  to  require  that  my  said 
■on  A.  shaU  attend  at  the  Town-Hall  in  Not- 
tingham, to  receiye  and  give  receipts  for  the 
said  annuity,'  and  to  suspend  the  payment 
thereof  untU  such  requisition  shall  be  com- 
plied with,  from  time  to  time,  as  my  executor 
shall  think  proper:" — Held,  that,  assuming 
the  eondidon  to  be  a  yalid  one,  there  was 
nothing  to  preyent  A.  from  assigning  the 
annuity  to  a  third  person.  Arden  y.  Oood- 
acre,  883 

APPEAL. 
From  ChufUg  Courtr^See  Coukty  Court,  IV. 

ARBITRAMENT. 

JBnforcing  Award,  by  Order  under  lAe  1  <ft  2 
Vict.  c.  110,  t.  18,  or  by  Attachment 

L  Tivufor  moving."] — An  order,  under  the  1  A 
2  Vict  c.  110,  8.  18,  for  payment  of  money 
pursuant  to  an  award,— upon  a  reference  by 
Judge's  order  of  a  cause  and  all  matters  in 
difference  between  the  parties, — ^may  be 
granted  before  the  time  for  moying  to  set 
aside  the  award  has  expired;  the  motion  in 
that  case  being  in  the  nature  of  a  writ  of 
error,  and  not  of  a  motion  in  arrest  of  judg- 
ment   Bare  r.  FUay,  472 

2.  Demand."] — The  award  directed  the  defend- 
ant to  pay  a  certain  aum  "  to  the  plaintiff,  or 
to  Mr.  S.,  his  attorney :" — Held,  that  a  demand 
by  8.  was  sufficient  to  found  a  motion  for  an 
attachment,  or  a  motion  under  the  1  A  2  Vlot 
o.  110,  B.  18.  Id. 

ARREST  OF  JUDGMENT. 

Time /or  moving. 

The  court  will  not,  unleas  by  consent,  enlarge 

the  time  for  moying  in  arrest  of  judgment, 

or  for  Judgment  non  obetanle  veredicto,  until 

after  the  determination  of  issues  of  law. 


ffarritoH  t.    The  Oreat  Northern  JCaOwag 
Company,  64S 

ASSESSMENT  OF  DAMAGES. 
See  New  Trial. 

ASSIGNMENT.  I 

See  FRACDULsirT  Assiamnurr. 

ASSUMPSIT. 
Effect  of  Payment  of  Money  into  Court  iifMift  • 
general  Count  in  Indebitatue  Aeeumpeit^-Seo 
Patmrkt  nrro  Court,  1. 

And  eee  Plkadiko,  L 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 

L  For  Diaobedience  of  a  Judg^e  Order^-Sm 

ATTOBmr,  XL 

IL  Fwr  dieobedience  to  a  Subpoena, 

Upon  discharging  a  rule  nisi  for  an  attachment 
against  a  witness  for  disobedience  to  a 
eubpeena,  a  copy  of  which  had  been  tendered 
to  him  enclosed  in  an  enyelope,  the  court 
revised  to  allow  the  costs  of  showing  cause, 
though  the  witness  swore  that  the  original 
writ  of  eubpixna  was  not  shown,  or  the  nature 
of  the  document  explained,  to  him  at  the 
time  of  the  alleged  serrice, — ^there  appearing 
to  haye  been  some  ''  approximation**  to  the 
offence  imputed  to  the  witness.  MarehaU  t. 
The  York,  Neweaatle,  and  Berwick  Raihfoay 
Company,  898 

IIL  For  Non-Payment  of  Money  pureuant  jto 
an  Afoard—See  ARBiTRAKnxT,  2. 

IV.  Again$t  Sherife  Officer  for  Extortion. 
Upon  a  leyy  of  debt  and  costs  under  a  Ji»/a., 
the  officer  is  not  entitled  to  charge  a  fee  for 
"search"  or  "discharge."  Maeterer.Lowther, 

048 

In  such  a  casetiie  affidayits  upon  a  motion 

'for  an  attachment  against  the  officer,  are 

properly  intituled  in  the  original  cause.    Id, 

ATTORNEY. 
L  Lien  of. 
Costs  of  issues  in  fact  found  for  the  plain- 
tiff, and  costs  of  a  Judgment  on  demurrer 
giyen  for  the  defendant,  in  the  same  suit, 
"are  interlocutory  costs,"  within  the  mean- 
ing of  the  93d  rule  of  Hilary  Term,  2  W.  4» 
and  may  be  set  off  against  each  other,  with- 
out regard  to  the  attorney's  lien.  Seottr, 
De  Bichebourg,  447 

H.  Attachment  againet,  for  Dieobedience  of  a 

Judg^e  Order, 
1.  An  attaohment  for  diaobedience  of  a  judge's 


ATTORNEY. 
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order  ouinot  iBsne  tgaiiift  two  pftrtnors, 
nnleM  each  has  been  lerred  with  the  order. 
E^parU  Willand,  bU 

2.  An  order  haying  been  made  directing  an 
attomej  to  deliver  np  certain  deede  to  a 
dienty — the  court  granted  an  attachment 
against  him,  for  refnsing  to  deliver  them  up 
nnless  the  client  would  pay  him  for  a  sche- 
dnle  thereof,  to  be  kept  by  the  attorney.  Id, 

UL  Liability  for  Aett  </  hU  CUrk  in  Oe  eourte 
of  kit  Bu9ine§$» 

Where  an  attorney's  derk  had  fraudulently 
simulated  the  court  seal  upon  a  writ  of  sum- 
mons, the  court  set  aside  the  writ  and  all 
proceedings  thereon,  and  ordered  1A0  aUomey 
(though  blameless)  personally  to  pay  the 
costs.    JhtnkUy  t.  Farria,  457 

AUCTION. 

S—  VmOBS  AHD  PUBCHA8BB8. 

AVBRAGB. 
8t  Corn  Avbiugb. 

AWARD. 
See  Arbitbaiuiit. 

BAILIPF. 

St  COUMTT  OoUBTi  VL 

BANK. 

Sf  JomSrocK.  Bahk. 

BANK-NOTES. 
See  Execution. 

baeon  and  VEME. 

Se*  VOLVMTABT  CONTBTANOB. 

BENEFICE,  PEBSENTATIVE. 
See  QuABB  Ikpbdit,  S. 

BILL  OF  EXCHANGE. 
I.  PUa  of  TToitl  or  Failure  of  Couetdefution, 

1,  In  assumpsit  by  payee  against  maker  on 
a  promissory  note  payable  on  demand,  with 
inteies«»--the  defendant  pleaded,  that  the 
note  was  made  by  the  defendant  as  a  ooUs- 
taral  security  for  a  debt  due  from  one  J. 
S.  to  the  plaintUT;  that  the  defendant  was 
not,  at  the  time  of  making  the  note,  or  «T«r, 
liaUe  to  pay  the  debt>  or  to  give  the  note  as 
a  seenrity  for  the  same ;  and  that  there  never 
WBf  any  other  consideration  for  the  making 
of  the  note,  save  as  aforesaid  r^Held,  a  snffl- 
eient  plea  of  no  consideration,  alter  verdict 
OrofU  T.  BeaU,  172 

2.  To  a  count  on  a  promissoiy  note,  the  defend- 
ant pleaded  that  the  note  was  given  without 

8 


consideration,  and  then  went  on  to  allege 
that  it  was  obtained  from  him  by  the  plaintiff 
upon  a  representation  that  he  the  defendant 
was  indebted  to  the  plainGff  in  the  sum  men- 
tioned in  the  note,  whereas  in  truth  and  in 
fact  no  such  sum  of  money,  or  any  part  there- 
of, was  ever  due  from  the  defendant  to  the 
plaintiff:— Held,  sufficient,  without  alleging 
that  the  representation  was  made  fraudn^ 
Untly.    SoutktUl  V.  Bigg,  481 

8.  To  a  count  upon  a  promissory  nota»  the 
defendant  pleaded  "  that  he  was  indebted  to 
one  F.  in  the  sum  of  102. 14*.  lid.,  and  no 
more;  that  the  plaintiiT /r(nu<i4m<(y,  deeoii-^ 
fuUg,  and  falsely  represented  to  the  defend- 
ant that  there  was  due  from  the  defendant  to 
F.  the  sum  of  Z2L  6#.  lOd,  and  then  demanded 
of,  and  by  means  of  euek  repreeentaii&n  ae 
aforeeaid,  induced  the  defendant  to  deliver  to 
him  the  note  in  the  count  mentioned."  It 
was  proved,  and  found  by  the  Jury,  that  the 
note  was  obtained  by  a  falee  representotion 
by  the  plaintiff  that  82/.  <U.  lOd.  was  due, 
but  that  such  representation  had  beeii  made 
mtkont  /raittl:— Held,  that  the  evidence 
sustained  the  plea;  for,  that  the  words 
''fraudulently  and  deeeitftilly"  might  be 
rejected,  and  that  the  plea  was  in  substance 
a  plea  of  partial  failure  of  oonsideration. 
FormanY,  Wrigki,  481 

II.  Conditional  Payment. 
To  debt  on  simple  contract  for  goods  sold  and 
delivered,  work  and  labour,  Ac,  the  defend- 
ant pleaded  "as  to  831.  10«.,  parcel  of  the 
debt  in  the  declaration  mentioned,  and  the 
causes  of  action  in  respect  thereof,"  that, 
after  the  accruing  of  the  causes  of  action  in 
the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  the  plaintiff  drew 
a  bill  on  C.  for  ZZL  10«.,  payable  to  the 
plaintiff's  order  three  months  after  date; 
that  C.  accepted  the  bill,  and  delivered  it  to 
the  plaintiff,  and  the  plaintiff  received  it,  for 
and  on  account  of  the  said  sum  of  ZZL  lOe^ 
parcel  of  the  debt  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  respect 
thereof;  and  that  the  plaintiff  endorsed  and 
delivered  the  bill  to  one  D.,  who  was,  before 
and  at  the  time  of  the  commencement  of  the 
suit,  the  holder  of  the  bill,  and  entitled  to 
sue  C.  thereon:— Held,  that  the  giving  of  the 
bill  by  C.  must  be  taken  to  be  a  conditional 
payment  on  behalf  of  the  defendant;  that  the 
eondition  to  defeat  it  not  having  ht^pened^ 
it  operated  as  an  absolute  payment;  and  that 
it  might  be,  and  had  been,  adopted  by  the 
defendant  in  his  plea,  and  consequently  that 
it  bailed  the  action.    Belekaw  t,  Bmek,    191 

in.  Plea  of  Uewy. 
The  7th  section  of  the  statute  8  A  4  W.  4»  c. 
98,— whioh  exempted  from  the  operation  of 
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the  iitiiz7  Iawi  bUU  and  notes  made  pajable 
at  or  within  three  mmuhe  aftar  data,  or  not 
haring  more  than  three  monihe  to  ran, — is 
not  repealed  by  the  sabseqnent  statntes  7  W. 
4  A  1  Viet  0.  80,  and  2  A  8  Viot  o.  87, 
which  extended  the  exemption  to  bills  and 
notes  made  payable  at  or  within  twelve  monthe 
after  date,  or  not  having  more  than  twelre 
months  to  mn,  and  to  eontraots  for  the  loan 
or  forbearance  of  money  aboTe  lOL, — ^with  a 
proTiso,  that  nothing  in  the  last-mentioned 
aeteontained  <<  shall  extend  to  the  loan  or 
IbAearance  of  any  money  upon  the  seonrity 
of  any  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  therein/'  Where, 
therefore,  in  an  action  npon  a  bill  payable 
two  months  alter  date»  the  defendant  pleaded 
Ikat  the  bill  was  given  in  parsnanee  of  a 
cormpt  agreement  tn  a  loan  of  money  mpon 
nsorioas  interest,  and  the  plaintiif  replied 
that  the  transaotion  took  plaoe  after  tiie 
passing  and  ooming  into  opera^on  of  the  8  A 
4  W.  4y  o.  »8,  s.  7:— Held,  that  the  repUea- 
iion  was  a  good  answer  to  the  plea;  and  that 
the  effeet  of  the  repUoatlon  was  not  avoided 
by  a  r^oinder  that  the  transaotion  tmA  place 
after  the  passing  and  ooming  into  operation 
of  the  statntes  of  Viotoria.    Oeuk  ▼.  Suine- 

rV.  Notiee  <^  Diehonow^. 

Verbal  ^Tohee.]— 1.  On  the  day  after  a  bill  be- 
oame  dae,  the  holder's  derk  ealled  npon  the 
drawer,  and  told  him  that  the  bill  had  been 
duly  presented,  and  that  the  acceptor  «eonld 
not  pay  it ;"  to  which  the  drawer  replied,  that 
«he  would  see  the  holder  about  it:"— Held, 
that  it  was  properly  left  to  the  jnxy  to  infer 
from  this  conversation  that  the  drawer  had 
dne  notice  of  dishonour.  Metca^  v.  Siehard- 
eon,  1011 

i.  Semble,  that  a  verbai  notice  of  dishonour  is 
not  to  be  construed  with  the  same  strictness 
as  a  feritten  notice, — ^provided  there  be 
enough  to  warrant  the  jury  in  assuming  that 
the  party  to  whom  the  notice  Ib  given,  is  in- 
formed that  the  bill  has  been  duly  presented 
and  dishonoured,  and  that  he  is  looked  to  for 
payment  Jd, 

BILL  OF  LADING. 
Ihajf  of  Ooneignee  of-^See  Tbotul 

BOTTOMRT  BOKB. 
See  Iksvuamcm,  L 

BUILDma  SOOIBTY. 

See  Index  to  Meffietraiion  Appeak,  L  1,— ante, 
1066. 

CABBIEB. 
See  lUnwAT  CoKPAinr,  I.,  IL 


CASB. 
I.  For  Cotupiraejf, 

1.  AlleguAum  of  Dawta^e.l — Case  wiU  not  Ue 
against  two  persons  for  conspiring  togetiier, 
maliciously  and  vexatiously,  and  withont 
reasonable  or  probable  cause,  to  oommenoe, 
and  commencing,  an  action  against  the  plain- 
tiir,  in  the  name  of  a  third  person,  but  for 
tbeir  own  beneftt,— without  an  allegation  of 
legal  damage  nsnlting  to  the  plaintiff  thera- 
from.     CottereUr.J&tmf  718 

8.  Whether  or  not  it  will  lie  wUh  such  an  aDa- 
gation, — ^riMeroL  Id. 

8.  Where,  therefore,  a  dedaintion  alleged  that 
A.  and  B.  intending  to  extort  money  fnm  C, 
malioiously  and  vexaAienaly,  and  wiHiettt 
reasonable  or  probable  oause,  eonspirad  to- 
gether to  commence,  and  did  maUcionsly,  Ae., 
oommence  an  unfounded  aetion  against  C,  in 
the  'name  of  B.,  but  for  their  own  benell^ 
knowing  D.  to  be  a  pauper,  and  that,  in  far- 
ther pursuance  of  the  said  conspiracy,  ke^ 
they  malidously,  Ac,  prosecuted  the  action 
until  afterwards,  to  wit»  on,  Ac,  when  B.  was 
nonsuited  therein;  and  then  prooeeded  to 
allege  that  afterwards  it  was  considered  by 
the  Court  that  D.  should  take  nothing  by  his 
writ,  but  that  he  and  his  pledges  to  prosecute 
should  be  in  mercy,  Ac, — "whereupon  and 
whereby  the  said  suit  was  and  is  wh(^y  ended 
and  determined ;''— and,  tliat  by  means  of  the 
premises,  C.  had  been  put  to  costs,  which,  bj 
reason  of  D.'s  insolvency,  he  had  been  unable 
to  obtain : — Held,  that  no  cause  of  action  was 
disclosed, — the  declaration  showing  no  award 
of  costs  of  the  nonsuit  in  the  action  against 
C;  and  "extra  costs,"  ex  eoneeeeie,  forming 
no  ground  of  legal  damage.  Id. 

IL  For  IfegUgenee. 

A.  oontracted  with  parish  officers  to  pave  a  cer- 
tain district,  and  entered  into  a  snb-eontraot 
with  B.,  under  which  the  latter  was  to  lay 
down  the  paving  of  a  street,  the  mnterisls 
being  supplied  by  A.,  and  brought  to  tiie 
spot  in  his  carts.  Preparatory  to  the  paving, 
the  stones  wera  laid,  by  labouren  empbyed 
by  B.,  on  the  pathway,  and  there  left  un- 
guarded at  night,  in  snoh  a  manner  as  to  ob- 
struct the  sam^  and  C  fell  ever  them,  and 
brqke  his  leg:— Held,  that  B.  was  xespensi- 
ble  for  this  negllgenoe,  and  not  A.  Oserien 
V.  Freeman^  867 

Amd  see  BauiWAT  Coxpavt,  IL 

GABH. 
S^e  Kxxomoir. 

CHABGB  T7P0N  LAND. 

See  Index  to  Begietrtiticn  Jppeaie,  L 
1066. 


GHUBOHES. 
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CHU&CHBS. 
Union  of-^Qm  Qvabb  Iictdit. 

CLAIM,  NOTICE  OF. 

Sff  Indtm  to  BtguirtOion  Appealt,  U.  8,— «Dto, 
lOM. 

CLBRK. 

See  AnoBiniTi  HL 

COMPANT. 
See  Joott-Stock  Bahk. 

JonfT-STOGK  COXPAVT. 

Baxlwat  Cohpavt. 

CONCURRENT  JURISDICTION. 
See  COURTT  CouBTi  L 

CONDITION. 

Noi  to  eJUtrge  or  aeetgn — See  AmruiTT. 

CONDITIONAL  PATMENT. 
See  Bill  of  BxoHAHttB,  IL 

CONDITIONS  OF  SALE. 

See  yEMDt>BS  AND  PUBCHASXU. 

CONSIDERATION. 
Wan*  or  Failure  of— See  Bill  of  ExcSAHas,  L 

CONSIGNEE. 
0/  BiU  0/  Lading,  Duty  qf—See  Tbotxi, 

CONSPIRACY. 
McUieioueljf  to  eue — See  CAsm,  L 

CONTRACT. 
L  Oonetruetiom  of. 
A  eontnot  nndar  utl  reoited  that  the  defend- 
uitfl,  a  railway  eompaaj,  were  ^'deiiroiui  of 
being  sapplied  wiUi  350,000  deepen  of 
Daatsio  or  Memel  timber."  Thia  eontraot 
was  bated  upon  a  ipeeifieatfon,  pfopaxed  by 
the  company,  in  which  it  was  etated,  that» 
"the  number  of  sleepen  required  under  tiiis 
•peoifloation  is  850,000 ;  one-half  wtU  Aave  to 
he  deiivered  in  1847,  and  the  ramainder  by 
Midsummer,  1848;"  that,  "the  deUTerias  are 
to  be  made  either  by  stacking  the  sleepers 
upon  a  wharf,  or  properly  loading  them  Into 
a  boat  or  barge,  or  other  Teasel,  as  aiof  he 
directed  5y  the  rteidtni  engimeor/*  and  that 
the  payments  were  to  be  made  upon  the 
engineer  certifying  the  due  dellTciy  of  each 
cargo.  By  the  contract^  the  plaintiiEi  ooto- 
nanted  to  supply  the  company  with  850,000 
sleepers  of  the  quality  and  description  men- 
tioned, and  to  delirer  them,  .within  the  Umes 
mentioned  in  the  spedfieation,  **u  and  whei^ 


and  in  such  quantitkes^  and  in  such  manner, 
as  the  engineer  of  the  company  should  by 
order  or  requisition  in  writing,  from  time  to 
time,  within  the  period  Umited  by  the  sped- 
fieatioa,  direct  or  require."  The  engineer 
was  to  be  at  liberty,  at  any  time  before  the 
complete  execution  of  the  contract  "by  the 
delivery  of  the  whole  number  of  850,000 
sleepers,"  to  alter  their  size,  form,  or  con- 
struction, or  to  Taiy  the  times  of  deUreiy 
"  of  any  of  the  said  sleepers  which  should 
not  then  hare  been  deliyered."  And  the 
defendants,  in  consideration  of  the  premise^ 
corenanted  to  pay  to  the  plaintilTs,  "for  or 
in  respect  of  the  said  sleepers  hereinbefore 
oontraeted  to  be  supplied,"  a  certain  price, 
upon  their  engineer  certifying  the  due  deli- 
Twy  of  each  cargo.  And  it  was  further 
agraed  that  20002.  of  the  price  should  bo 
retained  by  the  company  until  two  months 
after  their  engineer  should  have  certified  that 
"  the  whole  of  the  said  850,000  sleepers  here- 
inbefore agreed  to  be  supplied  by  the  said 
oontiaetors,  shall  haye  been  supplied:"  Heldy 
that  this  was  a  positive  contract  by  the  pWn- 
tiiTs  to  snpply,  and  by  the  defendants  to  take 
and  to  pay  for,  the  whole  number  of  860,000 
sleepers ;  and  that  the  plaintifi  were  entitled 
to  notice  of  the  times  when  the  sleepers  would 
be  required.  ^orrMoa  ▼.  The  Oroat  North- 
ern Bailwajf  CompoMgp  815 

IL  Bffeei  of  ftayment  of  Money  into  Oourt  in 
an  Aetion  upon  a  Special  Contraet^See  Pat- 
wun  mo  Court,  2. 

CONTRIBUTORY. 
Aetion  againet—See  Jout-Sbock  CovPAinr,  IL 

CONVERSION. 
See  TsoYSR. 

CORN  AVERAaS. 
Computation  qf  Bent  hg. 
In  a  lease  of  land  for  twenty-one  years  firam 
the  25th  of  March,  1848,  it  was  ooyenanted 
that  the  lessee  should  pay  a  stipulated  aum 
for  the  iirat  year«— with  a  proriso  that  the 
rent  for  each  subsequent  year  of  the  term 
should  be  reduced  or  increased  acoording  to 
"  the  aTcrage  price  of  wheat  in  any  «ne  year 
of  the  said  term,"  such  average  "  to  be  taken 
and  ascertained  from  the  then  current  year's 
aTerages  which  were  taken  in  the  month  of 
January  in  ereiy  year  under  and  by  virtue 
of  the  tithe  oommntatiott  act  0  A  7  W.  4,  e. 
71,  s.  56^"  which  is  the  result  of  tiie  sales 
"dniing  seven  years  ending  on  the  Thnnday 
next  before  Chiiatmaa  Day  then  next  preced- 
ing : — Held,  that  the  rent  must  be  eompnied 
according  to  snoh  septennial  average  ao  pnb. 
liahed  in  each  year.    KendaU  r,  Baktr,  842 
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COSTS. 
L  /Miiet  of  Law  and  Fact, 
Th«  deoUntioD  oontaSndd  three  ooimti»  to  the 
flnt  and  third  of  whieh  the  defendMit  de- 
marred,  pajing  S5«.  into  oonrt  on  the  eeoond, 
and  pleading  non  aurnimpiit  to  the  fonrth. 
The  plaintiff  joined  in  demorrer,  took  out  the 
2^.  in  satixfaotion  as  to  the  aeoond  oonnt, 
and  Joined  iune  on  the  plea  to  the  fourth 
eoont  At  the  trial  there  waa  a  Terdiet  for 
the  defendant  on  the  iaiae  npon  the  fonrth 
eount,  and  a  contingent  asieeiment  of  da- 
mages  for  the  plaintiff  on  the  demurrers  to 
the  first  and  third  counts}  and  the  plaintiif 
afterwards  obtained  Judgment  on  the  de- 
murrers:—Held,  that  the  defendant,  having 
succeeded  upon  the  onlj  issue  of  faot»  was 
entitled  to  die  oosts  of  the  trial,— deducting 
the  oosts  which  the  plaintiff  would  hare  been 
entitled  to  upon  a  writ  of  inquiiy  as  to  the 
first  and  third  counts.    Smith  t.  Bartley,  678 

n.  0/  inquuy  ukUr  SA9  VUL  e.  18,  t.  68. 

A  party  whose  land  has  been  "damaged  or 
Injuriously  affected"  by  the  exeeution  of  the 
works  of  a  railway  eompany,  and  who,  in  a 
proeeeding  initiated  by  himself  under  the 
08th  seetion  of  the  lands  clauses  consolida- 
tion aet»  8  A  9  Viet  c.  18,  reooTcrs  by  the 
Terdiet  of  a  Juiy  a  larger  sum  than  that 
tendered  by  the  company,  is  entitled  to  the 
costs  of  the  inquiry  before  the  sheriff,— the 
earlier  prorlsions  of  the  statute  as  to  the 
manner  of  assessing  oompensation,  being 
▼irtnally  inoorporated  In  that  section.  Biek- 
ordwm  t.  The  Somth  BoMUm  jRaUway  Cow^ 
panjf,  lU 

ILL  0/ InUrpieadtr  Imw, 

Where  a  new  trial  of  an  interpteader  tstue  is 
necessary  by  the  miscarriage  of  the  Jury,  the 
general  rule  as  to  costs  prerails:  aliter, 
where  by  the  misconduct  of  the  party,  Janet 
T.  Wkiibrtadf  406 

IV.  Set-«jf  of  CotU. 

Oosts  of  issues  In  fact  found  for  the  plain- 
tiff, and  costs  of  a  Judgment  on  demurrer 
I^Ton  for  the  defendant,  In  the  same  suit, 
are  **  interlocutory  costs,"  within  the  mean- 
ing of  the  9Sd  rule  of  ffilaiy  Term,  2  W.  4, 
and  may  be  set  off  against  each  other,  with- 
out regard  to  the  attorney's  lien.  Scott  r. 
Do  Biehehourg,  447 

V.  Where  Debt  recoverable  in  a  Oountjf  Court, 

See  CouKTT  Court,  V. 

VL  JfiUage, 

At  a  meeting  of  the  Judges  held  at  Sexjeantfs 
Inn  on  April  the  16th,  1849,  it  was  unani- 
mously resolred,  that,  In  all  eases,  mileage 
ihall  be  allowed  to  an  attoney  attending  an 
assise  town,  whaterer  the  number  of  causes 
may  be  In  whieh  he  Is  engaged,  and  that  the 
charge  In  respect  thereof  shall  be  equally 


1849, 


i  eause.    Beg,  Otm,  EaHer 


COUKTT  COURT. 
L  Conewrent  Jwriodietiom, 


1.  Where  a  statute  confers  an  autkofiig  to  do  sfc 
Judicial  act  in  a  certain  case,  it  Is  iwtperatim^ 
on  those  ao  authorlied,  to  exercise  the  autho- 
rity when  the  case  arises,  and  Its  exerdse  is 
duly  applied  for  by  a  party  interested  and 
baring  the  right  to  make  the  application. 
MacdovgaU  r,  Patereon,  755 

2.  The  word  "may,"  in  the  13th  seetion  of  the 
county  courts  extension  act,  18  A  14  Vioi.  c 
61,— whieh  provides,  that,  In  certain  cases, 
the  court  or  a  Judge  at  chambers  may  by  rule 
or  order  direct  thai  the  plaintiff  shall  reooTer 
his  costs,— is  not  used  to  giro  a  dteeretum, 
but  to  confer  a  power  npon  the  court  and 
Judges;  and  the  exerdse  of  such  power 
depends,  not  upon  the  discretion  of  the  court 
or  Judge,  but  upon  the  proof  of  the  particular 
ease  out  of  which  such  power  arises.         Id, 

3.  Where  a  man,  baring  his  permanent  resi- 
dence at  one  place,  has  a  lodging,  for  a 
temporary  purpose  only,  at  another  place, — 
he  does  not «  dwell"  a  tthe  latter  place,  within 
the  meaning  of  the  128th  seetion  of  the 
county  court  aet,  9  A  10  Vict  o.  95,  so  as  to 
oust  the  Jniisdietiott  of  the  superior  eourts. 

Id, 

4.  Where  a  plaintiff  has  two  pXacee  of  abode, 
one  within,  the  other  beyond  twen^  miles 
from  the  defendaaV — fMere  whether  the 
superior  eourts  huTC  not  concurrent  Juiisdie- 
tion  with  the  oounty  court  Id, 

XL  Order  of,  where  Delbtor  dweloi^wl  undsp 
the  Ineolvent  Act, 

1.  One  who  has  obtained  his  dischaige  under 
the  insolTcnt  debtors  act  Is  stiU  liable^  at  the 
discretion  of  the  Judge  of  a  county  court,  to 
be  committed,  under  the  99th  section  of  the 
9  A  10  Viet  c  95,  for  disobedience  of  an 
order  made  upon  a  Judgment  summons  under 
s.  98,  obtained  after  such  discharge.  AJbleg 
T.  Dale,  878 

2.  But,  eemhU,  that  the  discretion  is  one  which 
ought  to  be  exercised  with  extreme  caution, 
and  only  under  Tcry  special  circumstances. 

Id, 
UL  Duty  and  liability  of  Clerk, 

1.  The  clerk  of  the  county  court  is  a  mere 
ministerial  officer,  to  carry  into  effect  the 
order  of  the  Judge,  and  is  not  liable  in  tree- 
pass  for  the  imprisonment  of  a  parly  under  a 
warrant  of  the  court  signed  and  issued  by 
him  In  the  mere  performance  of  the  dutj 
east  upon  him  by  the  statute ;  although  the 
order  of  the  Judge  upon  which  the  warrant  is 
founded  is  bad,— e.  g.  that  the  debtor  pay  the 
debt  at  a  fhture  giren  day  or  be  imprisoned 
for  thirty  days.    Dewee  r,  Biley,  434 

2.  In  such  ease,  the  defenoe  is  admlsrible  nader 
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''not  gaUty,  by  itateta^"  by  Tirtne  of  the  IS 
A  14  Viet  0.  61, 1. 19.  Detu  r,  BiUy,  434 
S.  The  noord  of  the  proeeedinge  in  the  eonnty 
ooort^  is,  the  entey  directed  to  be  made  by 
(he  olert:,  under  the  9  A  10  Viot  e.  95,  i.  111. 

Id. 
IV.  AfpeaU. 

1.  In/ormcUity  in  PlaimL}—1h»  eomt  will  not 
teke  notice  of  any  infonnality  in  the  pUunt 
in  the  county  court;  that  being  matter  of 
practice  to  be  dealt  with  by  the  Judge  at  the 
hearing.    Sargent,  app.,  Wedlak$,  reap.,  732 

2.  Relmte.}— On  the  morning  of  the  trial  of  a 
plaint  at  the  suit  of  Mvend  partiea,  the  clerk 
of  the  defendant B  attorney  went  to  one  of  the 
plaintiSsy  an  illiterate  penon,  and  obtidned 
hiB  "  mark"  to  a  peculiarly-worded  releaae. 
The  judge  of  the  county  courts  obicrring 
that  the  release  was  CTidently  a  trick,  gare 
Judgment  for  the  plaintiff: — Held,  that  the 
eironmatanoefl  under  which  the  releaee  was 
obtained,  afforded  eom^  oTidence  of  fraud,  lo 
ae  to  JoBtify  the  judge  in  declining  to  gire 
effect  to  it  Id, 

8.  Sufficiency  of  Pooct]— A  defendant  against 
whom  Judgment  had  been  recoTcred  in  a 
plaint  in  the  county  court  on  the  17th  of 
Januaiy,  on  the  22d  gare  a  notice  of  appeal, 
in  which  was  set  forth  the  grounds  of  appeal, 
and  on  the  23d  entered  into  a  bond,  with  a 
surety,  for  the  costs  of  the  appeal,  and  for  the 
amount  of  the  Judgment;  on  iiie  24th  he 
withdrew  the  notice  of  appeal,  and  gave  a 
fresh  one  stating  the  grounds  of  appeal: — 
Held,  that  the  bond  giTcn  on  the  23d  was  a 
sufficient  compliance  with  the  14th  section  of 
the  13  4  14  Vict  c.  01,  and  that  it  was  com- 
petent to  the  court  to  entertain  the  appeal. 
DanicUt  app.,  CkareUy,  resp.,  739 

4  Oonitratt  of  S*rviee,'\-^lsi  1846,  the  defend- 
ant entered  into  the  Bernce  of  the  plaintiff,  a 
aoUeitor  at  Amersham,  as  his  clerk,  and,  in 
Beoember,  1849,  the  plaintiff  put  an  end  to 
the  serrioe,  by  a  notice,  to  expire  on  the  25th 
of  March,  1850.  On  the  7th  of  January, 
1850,  the  defendant  wrote  to  the  plaintiff, 
asking  to  be  paid  his  salaiy  to  Lady-Day, 
and  to  be  at  once  discharged,  "  in  order  that 
he  might  go  to  London  and  remain  there 
until  he  could  meet  with  another  engage- 
ment" To  this  letter  the  plaintiff  replied, 
aSMUting  to  the  defendant's  proposal,  saying 
^^'Of  course,  I  should  haTc  expected  your 
aerrioee,  if  you  were  In  Amersham ;  bnt^  as 
yon  request  me  at  once  to  pay  your  salary  to 
Lady-Day,  in  order  that  you  may  go  to  town 
vntU  you  meet  with  another  engagement,  I 
eonMut  to  accord  your  request:"  and,  on  tiie 
fbUowing  day,  the  plaintiff  asked  the  defend- 
ant whether,  <'if  he  paid  him  up  to  the  26th 
of  March,  he  intended  going  to  town  and 
remaining  there  till  he  got  another  engage- 
ment»"  to  which  the  defendant  answered  that 
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he  did;  whereupon  the  plaintiff  said, — "on 
these  conditions,  I  am  prepared  to  pay  your 
salary  at  once  up  to  Lady-Day ;  but,  if  you 
remain  in  Amersham,  I  shall  expect  your 
serrices," — and  accordingly  paid  him  the  ftdl 
quarter's  salary.  The  defendant  went  to 
London,  but  shortly  afterwards,  and  before 
Lady-Day,  returned  to  Amersham  at  the  re- 
quest of  a  client  of  the  plaintiff's,  in  whose 
employ  he  remained,  giving  professional  ad- 
Tice : — ^Held,  that  there  was  no  evidence  of 
a  contract  on  the  part  of  the  defendant  to  go 
to  London  and  remain  there,  or  to  forbear  to 
give  his  serrices  in  Amersham  to  any  person 
other  than  the  plaintiff,  or  to  render  serrice 
to  the  plaintiff  if  he  should  return  to  Amer- 
sham. DanieUf  app.,  ChareUy,  resp.  739 
5.  Cott9.'\ — The  successful  party  on  an  appeal 
from  a  decision  of  a  eonnty  court,  is  entitled 
to  the  costs  of  the  appeal.  Id. 

V.  Co9U. 

1.  Suggeetum.] — Where,  in  tort»  there  waa  an 
issue  of  law  and  an  issue  of  fact,  and  both 
were  determined  in  favour  of  the  plaintiff^ 
but  the  damages  recovered  were  less  than  5L, 
and  there  was  a  snggeation  to  deprive  the 
plaintiff  of  costs  under  the  9  A  10  Viet  o.  95, 
s.  129,— Held,  that  the  plaintiff,  was  not  enti- 
tied  to  any  eocft.    Abiey  v.  Dalo,  889 

2.  Where  Debt  reduced  on  a  PUa  of  Tmdtr.y- 
A  plaintiff  who  recovers  in  an  action  of  debt 
a  sum  which  together  with  a  sum  paid  into 
court  on  a  plea  of  tender  exceeds  tdL,  is  en- 
titied  to  the  costs  of  the  action,  notwithstand- 
ing the  llUi  section  of  tine  13  4  14  Vict  c 
61.     Oroeee  v.  Seamam,  524 

3.  0/  Appetd.] — ^The  successful  party  on  aa 
'  appeal  from  a  decision  of  a  county  oour^  is 

entitied  to  the  costs  of  the  appeaL    JkmieU, 
app.,  Charley,  resp.  739 

VL  Exeeuiion. 

1.  A  bailiff  of  a  county  court  who  seises,  on 
behalf  of  a  Judgment-creditor,  goods  in  pos- 
session of  a  third  person  by  virtue  of  an 
assignment  which  is  good  as  against  all  but 
creditors,  is  bound,  in  Justifying  the  seisure, 
in  trespass  at  the  suit  of  such  third  person, 
to  prove  the  legal  authority  under  which  he 
seised  on  behalf  of  such  creditor,  vis.  the 
Judgment     White  v.  Morris,  1015 

2.  In  trespass  agidnst  an  execution-creditor  and 
a  bailiff  of  the  county  court  for  seising  goods 
under  such  droumstanees,  the  plaintiff  put  in 
the  warrant  of  execution,  with  the  endorse- 
ment thereon  by  the  officer  that  he  had  taken 
the  goods  under  it :— Held,  that  the  buliff,  as 
well  as  the  execution-creditor,  was  bound  to 
prove  the  judgment;  and  that  the  warrant 
reciting  the  Judgment  (though  put  in  by  the 
plaintiff),  was  no  evidence  of  such  judgment 

Id. 
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COVENANT. 


yH.  Notiee  of  AeUoH. 
The  oireomsUnoe  of  the  hailiff  of  a  oonnty 
•ourt  hftTing,  in  taking  goods,  aeted  nnder 
an  indemnity  from  the  ezecntion  creditor, 
does  not  deprire  him  of  the  protection  of  the 
188th  section  of  the  9  A  10  Viet  o.  95,  which 
flotitles  him  to  a  notice  of  action  for  anything 
done  by  him  in  pnrsnanee  of  the  act  White 
T.  Morru,  1015 

COVENANT. 
CfomH'uetian  of, 

1.  In  1836,  a  company  (afterwards  called  the 
West  London  Railway  Company)  was  incor- 
porated by  act  of  parliament,  for  the  making 
of  a  railway  from  the  Kensington  Canal,  to 
join  the  London  and  Birmingham  (afterwards 
called  the  London  and  North- Western)  and 
the  Great  Western  railways,  at  a  place  called 
Holsden  Green ;  and  certun  duties  were  by 
tha  act  oast  upon  the  company ;  and,  amongst 
other  things,  It  was  prorided,  that»  if  the 
railway  should  be  abandoned,  or  should,  after 
its  oompletion,  eease  for  the  space  of  three 
yean  to  be  used  as  a  railway,  the  land  taken 
by  the  company  for  the  purposes  of  the  act, 
should  rerert  to  the  owners  of  the  adjoining 
land. 

In  Febmary,  1887,  the  West  London  Rail- 
way Company  entered  into  an  agreement 
with  the  Great  Western  Railway  Company, 
nnder  which  the  last-mentioned  company 
bevnd  themselTes  to  stop  eeitain  of  their 
trains  at  a  point  where  their  railways  inter- 
sected the  West  London  Railway,  for  the 
pnrpose  of  taking  np  or  setting  down  passen- 
gers trarelling  on  that  line. 

By  a  subsequent  act  (8  A  9  Vict  e.  clri.), 
-^reciting,  that  "it  had  been  found  that  the 
said  West  London  Railway  could  not  be 
worked,  as  a  separate  and  independent  under- 
taking,  with  advantage  to  the  proprietors 
thereof;  but  that  the  same  might  be  adran- 
tageously  worked  and  used  in  connexion 
with  the  said  London  and  Birmingham  Rail- 
way and  the  said  Great  Western  Railway,  or 
either  of  them,  by  both  or  either  of  the.  com- 
panies to  whom  the  said  last-mentioned  rail- 
ways belonged ;  that  the  West  London  Rail- 
wi^  Company  were  therefore  desirous  of 
letting  the  said  railway  on  lease  to  the  Lon- 
don and  Birmingham  Railway  Company; 
and  that  the  last-mentioned  company  were 
willing  to  accept  such  lease,  subject  to  certain 
terms  and  conditionB  which  had  been  mutually 
agreed  on  between  the  said  two  companies," 
— the  West  London  Railway  Company  was 
authorised  to  lease  to  the  London  and  North- 
western Railway  Company  their  railway, 
and  all  their  rights,  powers,  and  priTileges 
in  relation  thereto,— subject  to  the  proTisions 


of  the  aet»  and  to  the  perfomtanee  of  th« 
conditions  to  be  mentioned  in  sneh  lease. 

By  the  lease,  which  was  afterwards  eza- 
omted  in  pursuance  of  this  act,  the  London 
and  North-Western  Railway  Company  eore- 
nantedf  amongst  other  things,  that  they 
would  "at  their  own  expense,  during  the 
•ontinnanoe  of  the  lease,  ejicienay  work  and 
repair  the  railway  and  works  thereby  demised, 
and  indemnify  the  West  London  Railway 
Company  sgainat  ail  liabilities,  loss,  charges, 
and  expenses,  claims,  and  demands,  wheflier 
incurred  or  sustained  in  consequence  of  any 
want  of  repair,  or  in  consequence  of  not 
working,  or  in  any  manner  connected  with 
the  working  of  the  same  railway  or  works; 
but  the  West  London  Railway  Company  shall 
hare  no  control  whatever  orer  the  working 
or  management  by  the  Lonr!on  and  Birming- 
ham (North-Western)  Railway  Company  of 
the  West  London  Railway  or  works." 

In  covenant  by  the  West  London  Railway 
Company  against  the  London  and  North- 
Western  Railway  Company  for  a  breach  of 
this  covenant : — 

Held,  that  the  defendants  were  not  bound 
to  work  the  West  London  Railway  in  connex- 
ion with  and  as  part  of  their  own  line ;  nor 
did  they  acquire  by  force  of  the  lease,  or  of 
the  act  of  parliament  authorising  the  making 
of  the  lease,  any  right,  or  incur  any  obliga- 
tion, to  call  upon  the  Great  Western  Railway 
Company  to  stop  their  trains  pursuant  to  the 
agreement  of  February,  1837.  Tht  Wmt  Xon- 
don  Railway  Company  v.  The  Londom  and 
North 'Wettem  Railway  OompOMy,  S54 

2.  Held  also,  that,  by  the  terms  of  their  cove- 
nant, the  defendants  were  not  bound  to  work 
the  West  London  Railway  with  pcMseayer 
trains;  but  that  they  satisfied  the  obligation 
they  had  witered  into,  "  ^gUdemtiy^  to  wmk 
the  railway,  provided  they  worked  it  in  a 
reasonable  manner,  and  so  as  to  indemnify 
the  plaintiflb  against  any  damage  or  any  for- 
feiture that  would  result  nnder  the  act  of 
parliament  tram  a  fhHure  to  work  the  Hne. 
Id.  319 

8.  In  1886,  a  company  (afterwards  called  the 
West  London  Railway  Company)  was  inoer- 
porated  by  ael  of  parliament,  for  the  making 
of  a  railway  l^m  the  Kensington  Canal,  to 
join  the  London  and  Birmingham  (afterwards 
called  the  London  and  North-Western)  and 
the  Great  Western  railways,  at  a  plaoe  called 
Holsden  Green ;  and  certain  dnttes  were  b  j 
the  act  cast  «pon  the  company ;  and,  amongst 
other  things,  it  was  provided,  that,  if  the 
railway  should  be  abandoned,  or  should,  after 
its  completion,  oease  for  the  space  of  three 
years  to  be  used  as  a  railway,  the  land  taken 
by  the  company  for  the  purposes  of  the  ae^ 
should  revert  to  the  owners  of  the  a^ioiaiag 
land. 
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ni  F^famtiy,  18S7,  th«  Waii  London  Ran- 
wmj  Company  onitrad  inio  an  agrMmanft  with 
the  Oraai  WMtern  Bailway  Company,  ondor 
whioh  the  laft-montioned  oompany  bovnd 
IfaomaolTM  to  ftop  eortain  of  their  tnina  at  a 
point  where  their  railway  inteneotod  the  West 
London  Railway,  for  the  purpose  of  trans- 
ferring paMongers  and  goode  firom  one  rail- 
way to  the  other,  and  to  itop  their  trains  for 
the  purpose  of  meeting  oorresponding  trains 
of  that  company,  in  the  manner  partionlarly 
detaUed  in  the  deed. 

In  1840,  another  aciy  S  A  4  Viot  e.  or., 
passed,  giring  ftirther  powers  to  the  West 
London  Railway  Company ;  the  34th  section, 
reciting  the  agreement  of  Vebmary,  1887, 
regulated  the  mode  of  crossing  until  the 
plaintifis*  railway  should  be  oompletod ;  the 
86th  section  saved  the  plaintilEs'  rights  under 
that  agreement;  and  the  87th  section  pro- 
vided, that,  if  the  plaintUrs*  line  was  aban- 
doned, or  ceased  to  be  used  as  a  railway  for 
three  years  after  its  completion,  then,  on  pay- 
ment or  tender  to  them  by  the  Qreat  Western 
Railway  Company  of  the  purchase-money  of 
the  piece  of  land  where  the  railways  crossed, 
the  said  land  should  vest  in  the  Qreat  Western 
Railway  Company. 

By  a  subsequent  act  (8  A  9  Vict,  c  clTi),~ 
reciting,  that  "it  had  been  found  that  the 
said  West  London  Railway  [which  it  i^peaied 
in  evidence  had  been  worked  with  pautmger 
trains  as  well  as  with  gootU  tntns]  could  not 
be  worked,  as  a  separate  and  independent 
undertaking,  with  advantage  to  the  proprie- 
tors thereof;  but  that  the  same  might  be 
advantageously  worked  and  used  in  connexion 
with  the  said  London  and  Binningliam  Rail- 
way and  the  said  Great  Western  RaUway,  or 
either  of  them,  by  both  or  either  of  the 
companies  to  whom  the  said  last-mentioned 
railways  belonged;  that  the  West  London 
Railway  Company  were  therefore  desirous  of 
letting  the  said  railway  on  lease  to  the  Lon- 
don and  Birmingham  Railway  Company; 
and  that  the  last-mentioned  company  were 
willing  to  accept  such  lease,  subject  to  certain 
terms  and  conditfens  which  had  been  mutn- 
aUy  agreed  on  between  the  said  two  com- 
panies,"— the  West  London  Railway  Company 
was  authorised  to  lease  to  the  London  and 
North.Westem  RaUway  Company  their  raiU 
way,  mid  all  tknr  rigku,  powm^f  amd  pnn- 
Ug99  in  rafaliea  fA«r«<o,-^ul4ect  to  the  pro- 
visions of  the  aet,  and  to  the  peclbtmance 
of  the  oonditiens  to  be  mentioned  in  snob 
lease. 

By  ibc  lease,  which  was  afterwards  eze- 
euted  in  pnisnance  of  this  act,  the  London 
and  North- Western  RaUway  Company  oovo* 
nantcd,  amongst  other  things,  that  they  would 
"  at  their  own  expense,  during  the  continuance 


of  the  lease,  ^gMmOg  werh  and  repair  the 
raUway  and  works  thereby  demised,  and 
iademniiy  the  West  London  RaUway  Com- 
pany  against  aU  liafaUitiei!,  loos,  charges  and 
expenses,  daims  and  demands,  whether  in* 
enrred  or  sustained  in  consequence  of  any 
want  of  repair,  or  in  consequence  of  not 
working,  or  in  any  manner  connected  with 
the  working  of  the  same  raUway  or  works; 
but  the  West  London  RaUway  Company  shaU 
have  BO  contnd  whatever  ever  the  working 
or  management  by  the  London  and  Birming- 
ham (Korth-Westera)  Railway  Company  of 
the  West  London  RaUway  or  works:"— 

Held,  upon  exceptions  to  the  ruling  of  the 
chief  Justice  of  the  Commen  Pleas,  in  an 
action  of  covenant  by  the  West  London  RaU- 
way Company  against  the  London  and  North- 
western RaUway  Company  for  a  breach  of 
this  covenant^ — 

Fint, — ^That,  in  order  to  perform  their  cove- 
nant to  work  eflMeiitly,  the  defendants  were 
not  bound  imAtt  aU  •irtmnHtmc99  to  work  the 
line  for  pa»9e»gw  tiafle ;  but  that,  if  as  much 
gross  proceeds  could  be  obtained  by  cffl- 
eiently  working  the  raUway  for  goods  only, 
sa  for  passengers  only,  or  for  both  passen- 
gers and  goods,  the  covenant  was  well  per- 
formed. Platt,  B.,  and  Maxtix,  B.,  not 
eonenrring.  * 

iSMONcf /jr,— That  the  agreement  of  February, 
1837,  with  the  Great  Western  RaUway  Com- 
pany, was,  by  virtue  of  the  provirions  in  the 
leasing  act,  and  the  lease  itself,  transferred 
to  the  defendants,  the  lessees;  and,  conse- 
quenUy,  that  they  had  power  to  compel  the 
Great  Westen  RaUway  Company  to  stop 
trains  on  their  line  pursuant  to  the  provisions 
of  that  agreement 

'  TAtrd/y,— Thaialthougbthedefcndantshad 
potMT  to  Stop  the  Great  Western  trains,  thoy 
were  not  bound  to  exercise  it  n§§$mmnip  as 
a  part  of  the  oSeieBt  working  ol  the  line 
demised;  and  that  they  were  not  bound 
neecMort^  to  work  the  demised  Une  in  con- 
nexion with  the  trains  on  the  Great  Western 
RaUway. 

Fawrthfyr^ThtA  there  was  no  covenant  In 
the  lease  to  bind  the  defendants  to  work  the 
demised  line  in  oonnexion  with  either  or 
both  their  own  or  the  Great  Western  RaU- 
way :  but  that  it  would  be  for  the  jury  to 
say  whether  or  not  they  could  practicaUy 
work  the  line  fffieimUly,  without  some  con- 
nexion with  one  or  other  of  those  raUways. 

/*tykJU|y,— That,  for  the  purpose  of  consider- 
ing the  liability  of  the  defendants,  they  were 
not  to  be  treated  by  the  Jury  as  if  they  were 
lessees  of  a  separate  and  independent  line, 
having  no  control  over  the  other  two  raUways; 
but  that  the  covenant  to  work  the  demised 
Une  eflScienUy,  must  be  construed  with  n 
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refermee  to  tii«  raljeei-matter,  Mid  the  ehar- 
,^t«r  of  tlie  dofenduiti.  Th^  Weti  London 
Baitwnif  Oompamjf  T.  Tko  London  and  Iforth' 
W^ttem  BaUwajf  Cfompanjf,  827 

4.  Held  9iM0,  that  the  obligatloii  of  the  defend- 
antB  under  their  eoTenint  wm  not  Umltedi — 
M  decided  hj  the  eonrt  below;— to  the  indem- 
niiloation  of  the  plaintiffn  firom  the  obligations 
otft  npoB  them  by  their  acti  of  inoorporation. 

Id. 

5.  And  that  the  defendants  were  bound  to  work 
the  railway  effloiently,— eo  aa  to  ieeore  the 
•tipnlated  benefits  to  the  plaintalb  in  the  share 
of  gross  prooeeds;  bat  were  not  eompelled 
to  work  it  so  aa  to  prodnoe  the  largut  qnan- 
tily  of  gross  prooeeds.  Id, 

BAHAGBS. 
jSm  Naw  Tbial. 

DEBT. 

Sfeei  of  PajraMMl  of  Monejf  into  Oonrt  %n  tm 

AtHon  o/^Sm  PATum  mo  Covbt,  1. 

And  M6  PuADoro,  IL 

BEOEIT. 
8m  Bull  OF  ExoBAVov,  L  8. 

BECLARATIOKS. 
8m  Etidbhcb.  * 

DEED. 

jSIm  YOLUBTABT  COHTBTAHOB. 

DEMAND. 

0/Monejf  awarded-^S—  Abbitbambbt^  8. 

Partioulan  of—8M  ^AmnouLAaM. 

DEMUBRER  BOOKS. 
JMiiMtjfo/, 

1.  Where  the  plaintiff  has»  upon  the  defendant's 
defiMd^  fti»  dm  Hmo  delivered  the  demurrer 
books  for  him  to  the  two  junior  judges,  the 
defendant  oannot  be  heard,  but  the  plaintiff 
will  haTO  judgment  unless  the  defimdant 
appears  and  pays  for  the  books  so  deUrered 
for  him.    DotmU  y.  Aapdin^  661 

8.  In  this  oourt»  a  preTious  notice  of  the  plain- 
tiff's intention  to  take  the  olijection,  is  not 
required.  Id, 

DEPOSIT  OF  DEEDS. 
8m  Mobtoaob. 

DEVISE. 
(hnaimoUon  rf^^SM  AinrvnT. 

DIFFEBEKOEa 
iSMGAMoro. 

DISHOKOUB. 
iVbfjot  o/^Sm  Bill  of  EzcsAiroi,  IV. 


DISSENTING  MINISTER. 

S€9  Index  to  Rtgittrnaion  AppeaU,  I.  2, — ante, 
1065. 

DISTRINGAS. 
Sm  PBAoncB,  L  S. 

DWELLING. 

Wt^ta  the  meaning  of  the  County  OmrU  AeL 
1.  Where  a  man,  haTing  his  permanent  reai- 
denoe  at  one  place,  has  a  lodging,  for  • 
temporary  purpose  only,  at  another  place, — 
he  does  not "  dwell"  at  the  latter  {dace,  within 
the  meaning  of  the  128th  section  of  the 
county  court  act,  9  A  10  Viet  e.  95,  so  as  to 
oust  the  jurisdiction  of  the  superior  courts. 
MaedongaU  ▼.  Patenon,  t&5 

3.  Where  a  plaintiff  has  two  plaeee  of  abode, 
one  witiiin,  the  other  beyond  twenty  mileo 
from  the  defendant, — qncere  whether  the 
superior  courts  haTc  not  concurrent  jurisdic- 
tion with  the  eounly  court.  Id. 

BCOLBSIASTICAL  LAW. 
See  QuARE  Impkdit. 

EJECTMENT. 

Partieuiara  of  Prtmiaea, 

The  court  will  only  under  special  eireumstaneea 

grant  an  order  for  partioulais  of  the  premisea 

sought  to  be  recorered  in  an  action  of  ^eot- 

ment    Doe  d,  ScueUm  T.  Tnnur,  896 

EQUITABLE  MORTGAGE. 
Sm  Mobtoaqb. 

ESTOPPEL. 

Sm  Plbadiko,  IV.  10. 

EVIDENCE. 
L  Admiuione  Ijf  a  Partjf. 
An  abstract  and  affidant  used  by  a  party  upon 
a  reference  before  the  master,  to  prore  title 
in  himself,  are  admissible  cadence  againai 
him  in  a  subsequent  aoti<m,  upon  the  princi- 
ple lud  down  in  Slaterie  «.  Pooley,  8  M.  ^ 
W.  664    PriUskard  r.  Bagehawe,  459 

n.  NiH  Prime  MMord. 
The  nisi  prius  reoord,  showing  that  the  writ  of 
summons  issued  within  six  years  of  the  ae- 
cmal  of  the  cause  of  aetion,  is  not  oondusiTe 
evidence  to  prerent  the  operatbn  of  the  sta- 
tute of  limitations.  Whether  it  is  eren  |>r»Md 
faeie  CTidence  for  that  purpose,— jwere. 
Priiehard  r.  Bagekowe,  489 

nL  Examined  Oopg  of  BoU. 
1.  Where  the  writ  of  summons  has  been  con- 
tinued by  atiae  and  pluriM,  in  order  to  pre- 
rent the  operation  of  the  statute,  it  is  neces- 
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Miy  for  the  pUintlff  to  show  that  the 
endonement  of  a  memonndnm  containing 
the  di^  of  the  date  and  rehim  (?)  of  the  fint 
writy  required  by  the  10th  Motion  of  the  2 
W.  4»  0.  39,  was  made  upon  the  Uut  writ 
before  the  lerriee  thereof  npon  the  defendant. 
PrUehard  ▼.  Bagthawe,  459 

S.  An  examined  copy  of  the  roll  containing 
•ueh  endorsements,  is  not  evidenee  of  the 
&ot :  neither  is  the  writ  itself.  Jd, 

IV.  ContenU  of  Written  DoeumenU. 

L  A  witness  cannot^  npon  cross-examination, 
eren  for  the  purpose  of  disoreditiog  him,  be 
asked  as  to  the  contents  of  a  written  paper 
which  is  neither  produced  nor  its  absence 
accounted  for.     MaedonntU  t.  Evant,       930 

2.  Therefore,  where  a  witness  was  asked,  upon 
oross-examination, — a  letter  in  his  own  hand- 
writing being  shown  to  him, — "  Did  you  not 
write  that  letter  in  answer  to  a  letter  charg- 
ing you  with  forgery  r— Held,  that  the 
question  was  inadmissible  for  any  purpose, 
inasmuch  as  it  was  an  attempt  to  get  at  the 
contents  of  a  written  document  which  for 
anything  that  appeared  might  haTC  been 
produced.  Jd, 

V.  Proof  of  Record*, 
Ordered,  "  that  no  more  of  a  court  or  a  Judge 
for  the  issuing  a  tuhpotna  dueee  tecum,  where 
an  original  record  is  required,  be  made, 
unless  the  court  or  Judge  be  satisfied  that 
there  is  good  reason  for  requiring  the  ori- 
ginal record;  and  that  no  such  eubpcma  be 
issued  until  such  order  has  been  produced  to 
the  officer  issuing  the  sai^e,  and  filed  with 
him,  and  until  the  writ  has  been  made  con- 
formable to  the  description  of  the  document 
contained  in  such  order.  Heg,  Oen.  M.  T. 
1851,  814 

VL  Sule  in  The  Queen'e  Caee, 
As  to  cross-examination  of  witness  touehing 
the  contents  of  a  written  document, — ante, 
IV. 

VII.  Proof  of  Judgment  in  an  Aetiw%  agaimet 
lie  SKeriff  or  other  Offieer—Soe  TuwPASS. 

Vm.  Soeondary  Evidence. 
What  a  sufficient  search  to  let  in  secondary 
eridenoe  of  the   contents  of  a  deed — See 

VOLUITTABr  COHYKTAXCB. 

IX.  Deelaratione. 

Declarations  made  by  a  party  to  a  deed,  as  to 

its  contents,  where  admissible  in  eridence  as 

cutting  down  his  title.    Doe  d,  Eicharde  r, 

Leufie,  1035 

EXECUTION. 

Bmdk'Ifotee  and  Money. 

The  effect  of  the  statute  1*2  Vict  e.  110,  s. 

12,  is,  to  plaee  hank-notee  and  money  seiied 

under  mJL  fa,  upon  the  same  footing  as  goode; 

and  therefore^  bank-notes  so  seised  are  not  to 


be  treated  as  the  property  of  the  exeentloD- 
ereditor,  so  as  to  be  available  in  the  sheriff's 
hands  to  satisfy  a  writ  of  JL  fa.  lodged  with 
him  against  suoh  execution-creditor  at  the 
suit  of  a  third  person.  (hUingridge  r.  Paac- 
Urn,  683 

BXBOUTIOK-CBBDITOB. 

See  TnxsPASs. 

EXECUTOR. 

Liability  for  Teetator'e  DeUo—See  Statuti  or 
Fbauds. 

EXTORTION. 
iS!m  Shbbipf,  IIL 

FAILURE  OF  CONSIDERATION. 
See  Bill  ov  Exchaxgx,  L 

FIERI  FACIAS. 
See  Exxcunov. 

FRAUD. 
See  Bill  of  Exchahox,  L  2,  8. 

RXLXASX. 

FRAUDS,  STATUTE  OF. 
See  Statutx  of  Frauds. 

FRAUDULENT  ASSIGNMENT. 
Of  a  Tradet^e  Effeele. 

L  For  Benefit  of  Creditore.l — An  assignment 
of  all  a  trader's  effects,  honA  fide  executed, 
to  a  trustee  for  the  general  benefit  of  all  his 
creditors^  is  not  Toid,  either  at  common  law 
or  under  the  statute  13  Elis.  c  5,  though  it 
contains  a  danse  enqK>wering  the  trustee  to 
employ  the  gmtor,  "or  any  other  perseni 
or  person,  in  winding  up  the  affaire  of  Oke 
grantor,  and  in  collecting  and  getting  In  his 
estate  and  effects  thereby  assigned^  and  in 
carrying  on  hie  trade,  if  th4nighi  expedient  by 
AtW--if  (distinguishing  it  from  the  deed  in 
Owen  o.  Body,  5  A.  A  E.  28,  6  N.  A  M.  448) 
it  appears  fh>m  the  whole  scope  of  the  deed, 
that  the  canying  on  the  trade  was  merely 
subsidiary  to  the  general  purpose  of  sale  and 
distribution.    Janee  t.  Whitbread,  406 

2.  MienomerJ] — ^A  trader  assigned  all  his  pro- 
perty and  effects  to  a  trustee  for  the  benefit 
of  his  creditors, — ^the  trustee  being  therein 
described  throughout  as  "James  James,  of, 
Ao.,  tailor,"  but  executing  the  deed  by  his 
true  name  of  "James  Janes :"— Held,  that 
the  misdescription  did  not  prcTcnt  the  pro- 
perty from  passing  to  him.  Id. 

FRAUDULENT  CONVEYANCE. 

Void  Of  againet  Orediton. 

Where  goods  are  assigned  as  seoority  for  an 
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ftdranM  of  moneji  vpon  trail  t6  permit  <he 
Milgiior  to  romoiii  In  pois«Hloii  of  fkom 
QBtfl  dofbalt  In  paymeiit  »t  tko  tfnio  itipn- 
lated,  and  upon  ftirther  tratt  to  mU  them 
vpon  sneh  defimlt  being  mndoi-^eaeh  muApk- 
ment,  thongli  roid  M  againet  erediton,  i» 
good  ae  betveen  the  partfeii^  and  aa  between 
either partj and  a  itranger.  Whiter, Morri», 

1016 

And  §99  VOLUHTABT  COVTBTAHOn. 

FBBBHOLD  INTERB8T. 

Se0  Index  to  SegtttraHon  AppeaU,  L  2,--«nte, 

1M5. 

FRBBMAK. 

8teIndmioJUfi%9iraHonAfpeaU,lL%''Vkie, 

106ft. 

JDifertnee$  on  BaUwajf  Shartt, 
1.  The  declaration  alleged  a  oontraot  for  the 
sale  by  B.  to  A.  of  railway  shares  at  a  certain 
price,  and  a  subsequent  contraot  for  the  sale 
by  A.  to  B.  of  other  railway  shares  at  an 
ad9anotd  prioOi  and  an  agreement  that  the 
two  sets  of  shares  should  be  set  off  against 
each  other,  and  the  difference  paid  by  B.  to 
A. :— Hel^  that  a  general  plea  of  gaming, 
founded  on  the  18th  section  of  the  8  4  9 
Viet.  e.  109,  was  bad,  on  special  demurrer :  it 
ought  to  have  shown  the  eireumstanees  relied 
on  to  bring  the  transaction  within  the  aot 
GrUewood  v.  Blme,  520 

t.  Quotrej  whether,  in  such  a  plea,  the  defend- 
ant should  not  negatlTe  the  ezeeption  of 
lawflsl  games.  In  s.  18  f  Id, 

8.  A  colourable  contract  for  the  sale  and  pur- 
chase of  ndlway  shares,  where  neither  party 
intends  to  deUyur  or  to  accept  the  shares, 
but  merely  to  pay  **  differenees"  according  to 
the  rise  or  fall  of  the  market,  is  yarning  with- 
in  the  8  A  9  i^et  o.  109,  s.  18.  Id,,  538 

HUSBAND  AND  WIFE. 
See  YoLUiTTART  CoimBTiLirca. 

HYPOTHECATION. 
See  BHiPPOrfi,  I. 

IDENTITY. 
See  Ybirdob  asd  PcRcsASEn. 

INDEBITATUS  ASSUMPSIT, 
Hffeei  of  payment  of  Money  into  Court  upon  a 
general  count  in,— See  Patkbict  into  Coubt,  1. 

INDEMNITY. 
See  CouBTT  Counr,  VIL 


INSOLVEirr  DSBTOR. 
Pieeharge, 
h  PUa  o/.]— Assumpsit  on  a  bill  of  exchange 
for  ZOL,  drawn  by  A.  B.  upon  C.  D.  on  the 
15th  of  Pebruajy,  lU9,payahU  to  E,  I*,  or 
order,  thirty-five  days  after  date.  Plea,  a 
discharge  of  the  acceptor  under  the  insolTcaft 
debtoia  act  In  support  of  the  plea,  the 
defendant  put  in  bis  schedule,  which  con- 
tained the  following  description  of  tke  original 
deU:—"A,  B.  Debt,  302.;  20L  money  lent^ 
10(.  clothes.  I  gave  my  acoeptanee  to  a  bill 
drawn  by  him,  10th  Februaiy,  1849,  at  thirty- 
flTC  days /'—Held,  that  the  abjudication 
under  the  aot  was  no  discharge  as  to  the 
claim  of  E.  F.  upon  the  bill,  under  the  1  A  2 
Vict  c  110,  s.  75.    Lambert  y.  Smith,      358 

2.  Deeeription  of  Debt.]— And  eemhle,  that  the 
description  of  the  debt  was  not  a  full  and 
true  description  under  s.  59.  Id, 

3.  Meplication.y-A  replication  to  a  plea  of 
set^iff,  sUted  that  the  defendantr  being  in 
euefeody  within  the  walls  of  "the  Queen's 
piisoB,"  at  the  suit  of  A.  B.»  for  debt»  duly 
and  according  to  the  provisions  of  the  statute 
14  2  Viet  c  110,  petitioned  the  insolTcnt 
debtors  court  for  relief,  and  stated  in  his 
petition,  that  he  was  willing  that  his  estate 
and  effects  should  be  vested  in  the  provisional 
assignee  of  that  court;  that  the  petition  waa 
duly  subscribed  by  the  defendant,  and  filed 
of  record;  and  that  the  court,  in  pursuance 
and  according  to  the  statnU,  ordered  that  all 
the  estate,  Ac,  of  the  defendant  should  be 
vested  in  the  provisional  assignee ;  and  that» 
by  virtue  of  the  statute,  the  debts  and  causee 
of  set-off  became  vested  in  the  said  provisionU 
assignee :— Held,  sufficient,  without  prooeed- 
ing  to  allege  all  the  requisites  of  the  35th 
section  of  the  act  to  give  the  insolvent 
debtors  court  jurisdiction.  Wiekene  v.  Ooatig, 

555 

i.  Prieon,}— The  court  will  take  judicial  notice 
that  <'  the  Queen's  prison,''-~the  prison  of  the 
court,—- is  in  England.  Id. 

5.  JEffeet  on  Order  of  a  ComUy  Cburf.]— 
One  who  has  obtained  his  discharge  under 
the  insolvent  debtors  aot  is  stiU  liable,  at  the 
discretion  of  the  judge  of  a  county  eour^  to 
be  committed,  under  the  99th  section  of  the 
9  A  10  Vict  c.  95,  for  disobedience  of  aa 
order  made  upon  a  judgment  summons  under 
B.  98,  obtained  after  such  discharge.  AUqf 
V.  Ikde,  378 

5.  But,  eemhle,  that  the  discretion  is  one  wUeh 
ought  to  be  exercised  with  extreme  eautioBv 
and  only  under  very  special  circumstaneee. 

Id. 
INSURANCE. 
L  Ineurahk  Intereel, 

A  vessel  having  put  into  a  foreSgn  port  ia  a 


INSUBANCE. 


JOINT-STOCK  COMPANY.    1079 


duuged  stftto,  the  mMter  bonowed  monej 
of  a  merehMit  there,  for  neeossary  repairs  and 
diBburgements ;  to  eeeiire  which,  he  drew  bills 
upon  hii  owner,  and  aleo  ezeeuted  an  instra- 
ment  which  purported  to  be  an  hTpothecation 
•f  the  ship,  cargo,  and  freight  By  this  in- 
stmment,  the  merchant  who  adyanoed  the 
money  forbore  all  interest  beyond  the  amoont 
neeessary  to  insnre  the  ship  to  eoTor  the  ad- 
Tanoes;  and  the  master  took  npea  himself 
and  his  owner  the  risk  of  the  voyage,  making 
the  money  payable  at  all  OTcnts,  and  sab- 
Jecting  the  ship  to  seisnre  and  sale  by  rirtne 
of  process  ''out  of  Her  Kt^eatfa  high  Court 
of  Admiralty  of  England,  or  any  ooart  of 
Yice-Admiralty  possessing  Jnrisdiotion  at  the 
port  at  which  the  said  ressel  might  at  any 
tame  happen  to  be  lying,  or  to  be,  according 
to  the  maritime  law  ind  custom  of  England," 
in  the  event  of  the  bills  being  reAised  accept- 
ance, or  being  dishonoured: — ^Held,  that,  this 
not  being  such  an  hypothecation  m  conld  be 
enforced  in  the  Court  of  Admiralty, — the 
payment  of  the  money  borrowed  not  being 
made  to  depend  upon  the  amTul  of  the  vessel, 
-  -the  merchant  had  no  insurable  interest  in 
the  ship.    Staimbank  r.  Fmmingf  61 

II.  Partial  Low, 

1.  As  a  general  rule,  where  the  whole  or  any 
part  of  a  cargo  (having  sufflBred  sea-damage) 
is  practically  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination, 
the  master  cannot  sell,  nor  can  the  assured 
recover  as  for  a  total  loss.    Ro9etu>  v.  Gumty, 

176 

2.  If  the  damage  cannot  be  repaired  without 
laying  out  more  money  than  the  thing  is 
worth,  the  reparation  is  impracticable,  and 
therefore,  as  between  the  underwriters  and 
the  assured,  impossible ;  if  it  can,  the  cargo 
Is  then  practically  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination, 
the  master  cannot  sell  it>  and  the  assured 
cannot  recover  as  for  a  constructive  total  loss. 
The  same  rule  applies,  if  a  part  only  of  the 
cargo  can  be  saved.  Id. 

8.  A  cargo  consisting  of  3700  quarters  of  wheat, 
valued  at  6400/.,  was  insured  on  a  voyage 
from  Odessa  to  LiverpooL  Shortly  after  she 
sailed,  the  vessel  received  sea-damage,  and 
was  compelled  to  put  back  to  refit  The  re- 
pairs and  expenses  amounted  to  18002.,  to 
raise  which  the  master  hypothecated  the 
ship  and  cargo  for  1850/.  by  a  bottomry -bond 
payable  ten  days  after  her  arrival  at  the  port 
of  delivery.  The  ship  again  sailed,  and, 
before  her  arrival,  was  wrecked,  and  carried 
into  Cork  by  salvors,  where,  the  cargo  being 
found  to  be  considerably  damaged,  and  the 
vessel  not  worth  repairing,  both  were  sold. 
The  jury  found  that  about  one-half  of  the 
wheat  might  have  been  dried,  and  conveyed 


fh>m  Cork  to  Liverpool,  at  a  cost  less  than 
its  value  on  its  arrival  at  LiverpooL  The 
vessel  and  cargo  were  taken  possession  of  by 
the  Court  of  Admiralty  (who  directed  their 
sale),  by  whom  450/.  and  costs  were  awarded 
to  the  salvors,  and  1881/.  and  costs  to  the 
holders  of  the  bottomry-bond: — Held,  that 
the  evidence  disclosed  a  partial  loss  only: 
that,  in  ascertaining  whether  or  not  it  was 
practicable  to  send  the  whole  or  any  part  of 
the  cargo  to  its  port  of  destination  in  a 
marketable  state,  the  jury  were  bound  to  take 
into  consideration  the  cost  of  unshipping  the 
cargo,  the  cost  of  drying  and  warehousing 
it,  the  cost  of  trans-shipping  it  into  a  new 
bottom,  and  the  cost  of  the  difference  of 
transit,  if  it  could  only  be  effected  at  a  higher 
than  the  original  rate  of  freight, — ^adding  the 
salvage  allowed  in  proportion  to  the  value  of 
the  cargo  saved ;  but  not  the  debt  and  costs 
paid  to  the  holders  of  the  bottomry-bond: 
and  that  the  loss  would  be  total  or  partial,  aa 
the  aggregate  of  these  exceeded  or  fell  short 
of  the  value  of  the  cargo  when  delivered  at 
the  port  of  discharge.    HqmUo  v.  Oumeg,  176 

IIL  Siratuiing. 
Damage  resulting  from  the  ship's  taking  tiie 
ground  on  the  falling  of  the  tide,  in  a  tide- 
harbour,  in  a  spot  where  she  is  properly 
placed  for  the  purpose  of  unloading,  is  net  a 
stranding  within  the  ordinary  terma  of  a 
policy  of  insuranoe.    Moffnu*  v.  BMiiewter, 

876 
INTERLOCUTORY  COSTS. 
3e9  Costs,  IV. 

INTERPLEADER  ISSUE. 
CoHao/, 
Where  a  new  trial  of  an  interpleader  (ssim  is 
necessary  by  the  miscarriage  of  the  jury,  the 
general  rule  as  to  costs  prevails:  aliter, 
where  by  the  misconduct  of  the  party.  Janee 
V.  Whitbrtad,  406 

JOINT-STOCK  BANK. 
Nature  o/  Sharee  in. 
Shares  in  a  joint-stock  company,  the  propertgr 
of  which  consisted,  in  part,  of  freehold  and 
copyhold  estates,  and  mortgages  for  terms  of 
years:— Held,  not  to  be  within  the  statute  of 
mortmain,  9  O.  3,  o.  S6.    Myere  v.  Perigai, 

00 

JOINT-STOCK  COMPANY. 

L  Liability  on  Oontracte  be/ore  RegiHraHon. 

1.  A  joint-stock  company  completely  registered 

under  the  7  A  8  Vict  e.  110,  is  not  liable 

upon  contracts  entered  into  by  the  promotevs 

be/ore  provisional  registration,    ffutekineon 

V.  The  Surrey  Contumere  Gme-LigU  and  Oohe 

689 
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LIEN. 


3.  Whetlier  a  eompletely  registered  compsny  ii 
liable  in  respect  of  contraots  within  the  S3d 
•eetlon  of  the  itatate,  entered  into  after  |>ro- 
vmoneU,  and  before  complete  registration, — 
ywBTt.  ffuichiwn  T.  The  Surrey  Conwmer* 
Oaa-Light  and  Coke  Aeeoeiation,  689 

8.  A  company  established  for  the  mannfaetore 
of  glass,  completely  registered  nnder  the  7 
A  8  Vict  0. 110|  had  power  nnder  a  claose  in 
their  deed  of  settlement  to  appoint  a  manager 
of  their  works  and  factories,  to  "superintend 
and  transact,  under  the  control  of  the  board 
of  directors,  the  mannDMtoring  business  of 
the  company,"  and  to  whom  the  board  of 
directors  were  by  another  clause  anthorixed 
to  delegate  '*  such  and  so  many  of  the  powers 
thereby  given  to  them,  as  would  enable  him 
to  carry  on  the  said  works  and  manufacturing 
business  in  an  efficient  manner :" — Held,  that 
the  company  were  liable  for  goods  supplied 
to  them  for  the  purposes  of  their  manu- 
factures, upon  orders  given  by  such  manager, 
although  tiiere  was  no  express  delegation  of 
authority.  Smith  w.  TheBuU  OUue  Company, 

897 

4  Held  also,  that  the  company  were  liable  for 
goods  supplied  upon  the  orders  of  unautho- 
rised persons, — such  as,  the  ehatnnan,  deputy- 
ohairman,  and  secretaiy, — ^where  the  goods 
were  with  their  knowledge  reeeiTcd  upon 
their  premises,  and  used  by  them  for  the  pur- 
poses of  their  trade.  Id. 
n.  Action  againet  a  Cbntributory, 

1.  An  action  against  a  contributory  of  a  Joint- 
stock  company,  in  respect  of  a  demand  for 
which  the  company  may  be  liable,  is  not 
necessarily  an  action  against  the  company, 
or  against  a  person  authorised  to  be  sued  as 
nominal  defendant,  under  the  60th  section  of 
the  winding-up  act,  1845,  11  3t  12  Vict  c 
45.     Beardthaw  t.  Lord  Londeeborough,  498 

2.  Such  an  action  is  within  the  62d  section, 
which  empowers  the  official  manager,  by  leave 
of  the  master,  to  defend  the  same  in  the 
official  name,  or  in  the  name  of  the  original 
defendant  Id, 

JUDGE'S  ORDER. 
Attachment  for  IHeobedienee  of— See  ATTORinBT, 

n. 

JUDGMENT. 

Proof  of.  where  the  sheriff  and  the  execution- 
creditor  justify  under  process, — Sec  Tbeb- 

PA88. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 
Sec  Pbacticb,  III. 

JURY. 
Hieearriage  of—See  IirTEBPLElDBB  IssUB. 


JUSTIFICATION. 
See  Tbbspass. 

LANDLORD  AND  TENANT. 
Jiotiee  to  quit. 
The  defendant  entered  as  tenant,  under  a  writ- 
ten agreement,  on  the  7th  of  May,  1850,  bat 
paid  no  rent: — Held,  that  a  six  months' 
notice  to  quit,  expiring  on  the  7th  of  May, 
1851,  was  a  good  notice.  Doe  d.  CorwwaU  r, 
Jiatthewe,  «75 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
See  Railway  Coxpakt,  IIL 

LAWFUL  GAMES. 
See  GAxao,  2. 

LEASE. 
L  Conetmetion  of. 
Com  Bentl — ^Ln  a  lease  of  land  for  21  yean  ftvm 
the  25th  of  March,  1848,  it  was  covenanted 
that  the  lessee  should  pay  a  stipulated  sum 
for  the  first  year, — ^with  a  proviso  that  th« 
rent  for  each  subsequent  year  of  the  (em 
should  be  reduced  or  increased  according  to 
"  the  average  priee  of  wheat  in  any  one  year 
of  the  said  term,"  such  average  "  to  be  taken 
and  ascertained  from  the  then  current  year's 
averages  which  were  taken  in  the  month  of 
January  in  every  year  nnder  and  by  virtue 
of  the  tithe  commutation  act,  8  A  7  W.  4,  e. 
71,  s.  56," — ^which  is  the  result  of  the  sales 
"during  seven  years  ending  on  the  Thursday 
next  before  Christmas  Day  then  next  preced- 
ing : — Held,  that  the  rent  must  be  computed 
according  to  such  septennial  average  so  pub- 
lished in  each  year.    KendaU  v.  BakcTf   842 

n.  Of  Railway — See  Covbkaht. 

LIBEL. 
Partial  Jnetiflcation, 

1.  A  declaration  for  a  libel  imputing  to  an 
officer  in  the  army,  that  he  had  been  guiltj 
of  murder,  in  killing  his  opponent  in  a  duel  j 
and  further  alleging  that  the  duel  was  sup- 
posed to  have  been  fought  nn  der  circumstances 
revolting  to  the  ordinary  notions  of  honour, — 
is  not  answered  by  a  plea  alleging  merely 
that  the  plaintiff  kiUed  his  antagonist,  and 
was  tried  for  murder,  and  acquitted:  the 
defendant  was  bound  to  justify  also  the 
matter  of  aggravation,  ffthham  v.  Blaefnoood^ 

111 

2.  Semhle,  that  a  replication  setting  up  the 
acquittal  of  the  plaintiff,  by  way  of  estoppel* 
would  be  bad.  Id* 

LIEN. 
Auomeift  lien  for  Coett^See  Costs,  IV. 


LIMITATIONS. 


MORTGAGE. 
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LBOTATIOKS,  8TATUTB  OF. 
See  Statutb  or  LociTATioirs. 

LODGING. 
See  DwKLLnro. 

LUNATIC. 
Service  o/Proeeee  on. 
A  judge  at  chambers  haTing  made  an  order 
direoting  an  appeanmee  to  be  entered  for  a 
lonatio  defendant,  upon  an  affidayit  of  service 
of  the  writ  of  summons  by  leaYing  a  copy 
irith  the  keeper  of  an  asylum  in  which  the 
lonatio  was  confined,  without  a  previous  writ 
of  dietrimgae, — the  court  set  aside  the  order. 
Bhke  T.  Cooper,  680 

MARRIAGE  SETTLEMENT. 

(Slee  VOLUZITART  COHYBTAHCB. 

MASTER  AND  SERVANT. 

Contract  of  Service,. —  In  1840,  the  defend- 
ant  entered  into  the  serrice  of  the  plaintiff,  a 
solicitor  at  Amersham,  as  his  clerk,  and,  in 
December,  1849,  the  pl^ntiff  put  an  end  to 
the  service,  by  a  notice,  to  expire  on  the  25th 
of  March,  1850.  On  the  7th  of  January, 
1860,  the  defendant  wrote  to  the  plaintiff, 
asking  to  be  paid  his  salary  to  Lady-Day, 
and  to  be  at  once  discharge^  "  in  order  that 
he  might  go  to  London  and  remain  there 
until  he  could  meet  with  another  engage- 
ment" To  this  letter  the  plaintiff  replied, 
assenting  to  the  defendant's  proposal,  saying 
— "  Of  course,  I  should  have  expected  your 
services,  if  you  were  in  Amersham;  but^  as 
you  request  me  at  once  to  pay  your  salary  to 
Lady-Day,  in  order  that  you  may  go  to  town 
until  you  meet  with  another  engagement,  I 
consent  to  accord  your  request:"  and,  on  the 
following  day,  the  plaintiff  asked  the  defend- 
ant whether,  "if  he  pud  him  up  to  the  25th 
of  March,  he  intended  going  to  town  and 
remaining  there  tUl  he  got  another  engage- 
menV'  to  which  the  defendant  answered  that 
he  did;  whereupon  the  plaintiff  said, — "on 
these  conditions,  I  am  prepared  to  pay  your 
salary  at  once  up  to  Lady-Day ;  but,  if  you 
remain  in  Amersham,  I  shall  expect  your 
services," — and  accordingly  paid  him  the  full 
quarter's  salary.  The  defendant  went  to 
London,  but  shortly  afterwards,  and  before 
Lady-Day,  returned  to  Amersham  at  the  re- 
quest of  a  client  of  the  plaintiff's,  in  whose 
employ  he  remained,  giving  professional  ad- 
vice : — Held,  that  there  was  no  evidence  of 
a  contract  on  the  part  of  the  defendant  to  go 
to  London  and  remain  there,  or  to  forbear  to 
give  his  services  in  Amersham  to  any  person 
other  than  the  plaintiff,  or  to  render  service 
to  the  plaintiff  if  he  should  return  to  Amer- 
^^lam.  DanieU,  app.,  CkartUjf,  resp.  739 
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Elmsley,  William 498 

FoUett,  Brent  Spencer  .  .  .  .497 
Glasse,  WUliam  Bulkely  ,  ,  .  id, 
Hargreave,  Charles  James  .  .  .  id, 
Headlam,  Thomas  Emerson   .        .        .       id. 

Hill,  Hugh id, 

Ingham,  Robert 498 

Mellor,  Jobti      .        .        .        .        .        .497 

Pashley,  Robert id, 

Phillimore,  John  George  ....  id, 
Slade,  Frederick  WUliam       .        .        .       id, 

Warren,  Samuel id, 

Willcock,  John  William  ...  496 
Willmore,  Graham 497 


MILEAGE. 
At  a  meeting  of  the  Judges  held  at  Seijeants* 
Inn  on  April  the  16th,  1849,  it  was  unani- 
mously  resolved,  that^  in  all  cases,  mileage 
shall  be  allowed  to  an  attorney  attending  an 
assise  town,  whatever  the  number  of  causes 
may  be  in  which  he  is  engaged,  and  that  the 
charge  in  respect  thereof  shall  be  equally 
apportioned  to  each  cause.  Beg,  Oen,  JSaeter 
1849,  50 

MISDESCRIPTION. 
See  Vendor  amd  Purchasbb. 

.MISNOMER. 
See  Name. 

MONEY. 
See  Execution. 

Payment  into  Covet. 

MORTGAGE. 
Evidence  of  Pajpnent, 
It  is  no  objection  to  a  title,  upon  a  sale  by  anc- 
tion,  that  a  memorandum  appears  amongst 
the  title-deeds,  showing  that  a  former  owner 
of  the  property  (under  whom  the  vendor  de- 
rives title)  had  raised  money  thereon  by  way 
of  equitable  mortgage,  and  that  there  is  no 
evidenoe  that  such  oharge  has  been  released, 

p 
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other  thui  tlist  afforded  by  tho  vendor's 
poMefsion  of  Uie  deeds  «ad  memorandnm. 
NieoU  V.  Chamben,  996 

A»d  9e€  YohvnrAKT  Covtstavcb. 

MORTMAIN. 
Bank  Skarts. 
Shsjres  in  »  joint-stoek  bank,  the  property  of 
whioh  eonsistedy  in  part,  of  freehold  and 
eopybold  estates,  and  mortgages  for  terms  of 
years:— Held,  not  to  be  within  the  statute  of 
mortmain,  9  G.  2,  c  36.    J/yer«  t.  Perigal, 

90 
MURDER. 
Jv9ti/tcatton  of  Ckargt  of—See  Ldkl. 

NAMB. 
IHenamer  in  Deed. 
A  trader  assigned  all  his  property  and  effeots 
to  a  trastee  for  the  benefit  of  his  creditors, 
— the  tmstee  being  therein  described  through- 
out as  ''James  James,  of,  Ao.,  tailor,"  but 
ezeeutingthe  deed  by  his  true  name  of  "  James 
Janes:" — Held,  that  the  misdeseription  did 
not  prevent  the  property  from  passing  to  him. 
Janee  r.  Wkitbread,  406 

NECESSARIES. 
See  Parvnt  urn  Child. 

NEGLIQENCE. 
See  Cabs,  II. 

Patmbnt  nrro  Court,  5. 

NEW  ASSIGNMENT. 
iSiw  PLKAniNo)  rv.  5. 

NEW  TRUL. 
Inaufieieni  Dawutgee, 

The  eovrt  refused,  in  an  action  for  the  negligent 
oonstmotion  of  a  building,  whereby  it  fell 
and  iqjured  the  plaintiff,  to  grant  a  new 
trial,  on  the  ground  that  the  jniy  had  given 
merely  nominal  damages, — there  being  no 
reason  for  supposing  them  to  have  been  actu- 
ated by  improper  motiTes.  Howard  t.  Bar- 
nard,  653 

And  eee  Irterplkadbb  laauK. 

NONSUIT. 
Judgment  a»  in  Oaee  of— See  Practicb,  IIL 

NOT  GUILTY  "BY  STATUTE." 
iSiM  CouiTTT  Court,  IIL  2. 

NOTICE. 

0/  Action — See  CouwTT  Court,  VIL 

0/  J}iekonour^-See  Bill  of  ExcsARflB. 

NOTICE  OF  CLAIM. 

Am  Index  l»  Begietration  Appeale,  IL  3,— ante^ 
1006. 


NOTICE  TO  QUIT. 
See  Lahdlors  Aim  TnrART. 

ORDER. 
Under  1^2  Viet,  c.  110,  «.  IS— See  Ariitra- 


PAPER-BOOKS. 

JhUoerg  <^—See  Eegi$tration  AppeaU,  HL  1, 

ante,  1060. 
Amd  Me  DmuRRRR-BooKa. 

PARENT  AND  CHILD. 

Liahilitg  of  Fatker  for  Ifeeeeeariee. 

The  mere  moral  obligation  on  a  parent    to 

maintain  his  child,  affords  no  legal  inferenee 

of  a  promise  to  pay  a  debt  contracted  by  him, 

OTon  for  neeessaries.    Skelton  t.  Springett^ 

PARTICULARS. 
L  Of  Demamd,  Conttrwetion  of. 
The  plaintiff  declared  in  his  lint  eoont  i«k  a 
eontract  with  the  defendants  to  retain  him  in 
their  serrioe  for  one  year,  at  a  salary  of  200(. 
per  annum,  alleging  for  breach  that  they 
improperly  dismissed  him  before  the  end  of 
the  year ;  and  in  a  second  count,  for  work 
and  labour.  The  particulars  of  demaad 
were  as  follows : — **  This  action  is  brought  to 
recoTor  one  year's  salaiy,  from,  Ac.,  to,  Ae., 
at  the  rate  of  2002.  per  annum,  or  damages 
for  the  dismissal  of  the  plaintiff  before  the 
end  of  such  year :" — Held,  that  eTidence  of 
aenriees  axstuallg  rendered,  was  admissible 
under  this  partieular, — upon  failure  to  prore 
the  special  contract    Harrie  r.  Mantgomerg, 

893 

IL  Of  Premieee  eougkt  to  be  recovered — See 
Ejxctmrmt. 

PARTICULARS. 
Of  Sttle-^e  VamoR  avd  Pubchasu. 

PATRONAOB. 
See  QuARR  Ikprdit. 

PAYMENT. 
Conditional— See  Bill  of  Exchakgr,  U. 

PAYMENT  INTO  COURT. 

Bffeetof. 

1.  In  Indebitatue  Ateumpettf  or  2>ete.]— Pay- 
ment of  money  into  oonrt  upon  a  gmeral 
eouni  in  indebitatne  oMewnptiif  or  in  debt,  ad- 
mits only  a  cause  of  action  to  the 
paid  into  court,  and  operates  as  an  i 
sion  for  no  other  purpose.  Perren  ▼•  fie 
MommonAekirt  BaHmag  ^md  Canal  Oompmng, 

835 
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2.  On  a  tp9eial  Contrad,'] — ^Pttyment  of  money 
ioto  eovrt  vpoa  a  dodtfation  on  a  fpeeial 
contract,  admita  the  oyntnot  and  the  breach. 
p€rr$m  r.  Tka  Monwii9utk$h%rt  Bailwajf  and 
Canal  Company ,  655 

S.  In  Tort] — PaTment  of  money  into  eonrt  in 
an  action  of  tort»  amounts  to  no  more  than 
an  admiaeion  that  the  plaintiff  hM  a  eanae  of 
action,  to  the  extent  of  the  money  paid  in, 
from  soma  wrongftil  aet  of  the  defendant* 
and  does  not  neeessarily  admit  that  the  latter 
is  guilty  of  the  wrongful  aet  charged  in  the 
declaration.    SeKrtgerr,  Garden,  851 

4.  Pejment  of  money  into  court  in  actions  of 
tort,  may,  aeoording  the  form  of  the  declara- 
tion, be  Bul^ect  either  to  the  rule  applicable 
to  special  contracts,  or  to  the  rule  applicable 
to  general  indebitatus  counts:  thus,  where 
the  declaration  is  general  and  unepeeifie,  the 
payment  into  court  admits  a  eanee  of  action, 
but  not  the  eauee  of  action  tued  for  :  on  the 
other  hand,  if  the  declaration  is  tpeeijie,  the 
payment  into  court  admits  the  cause  of  action 
so  specUioally  stated.  Perren  r.  The  Jfon- 
mouth»hire  Jtnilway  and  Canal  Company,  855 

5.  In  case  against  a  railway  company,  for 
negligence,  whereby  the  plaintiff,  a  passenger, 
was  iigured,  the  defendants  pleaded  payment 
into  court  of  25^,  and  no  damages  ultrd : — 
Held,  that  the  payment  into  court  admitted 
the  contract  to  carry,  and  the  breach  of  the 
duty  founded  upon  that  contract,  so  as  to 
dispense  with  proof  of  negligence, — the  da- 
mages being  single,  and  depending  upon 
nothing  beyond  the  mere  breach  of  duty 
admitted.  Id, 

PLEADING. 

I.  Assumpsit. 

1.  Want  or  failure  of  Ooneideration,} — In  as- 
sumpsit by  payee  against  maker  on  a 
promissory  note  payable  on  demand,  with 
interest — ^the  defendant  pleaded,  that  the 
note  waa  made  by  the  defendant  aa  a  colla- 
teral security  for  a  debt  due  from  one  J. 
8.  to  the  plaintiff;  that  the  defendant  was 
not,  at  the  time  of  making  the  note,  or  erer, 
liable  to  pay  the  debt,  or  to  give  the  note  as 
a  security  for  the  same ;  and  that  there  never 
waa  any  other  consideration  for  the  making 
of  the  note,  save  as  aforesaid : — Held,  a  suffl- 
cient  plea  of  no  consideration,  after  rerdiot 
Crofie  ▼.  BeaU,  172 

1,  To  a  count  on  a  promissory  note,  the  defend- 
ant pleaded  that  the  note  was  giren  without 
consideration,  and  then  went  on  to  allege 
that  it  was  obtained  from  him  by  the  plaintiff 
upon  a  representation  that  be  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  men- 
tioned in  the  note,  whereaa  in  truth  and  in 
fact  no  aneh  sum  of  money,  or  any  part  there- 
of, was  ever  due  from  the  defendant  to  the 
plaintiff: — ^Held,  sufficient,  without  alleging 


Ihat  the  representation  was  made  fremdu^ 
lently.    SoutkeUl  ▼.  Bigg,  481 

8.  To  a  count  upon  a  promissory  note,  the 
defendant  pleaded  ''that  he  waa  indebted  to 
one  F.  in  the  sum  of  102.  14*.  lid.,  and  no 
more ;  that  the  plaintiff  framdnlentlg,  deceit- 
fully, and  falsely  represented  to  the  defend- 
ant  that  there  waa  due  from  the  defendant  to 
F.  the  sum  of  32/.  6«.  lOef.,  and  then  demanded 
of,  and  by  means  of  racA  repreeentation  ae 
aforeeaid,  Induced  the  defendant  to  deliTer  to 
him  the  note  in  the  count  mentioned."    It 

*  waa  prored,  and  found  by  the  Jury,  that  the 
note  was  obtained  by  a  falee  representation 
by  the  plaintiff  that  32/.  9e.  Wd.  waa  due, 
but  that  such  representation  had  been  made 
teithout  fraud: — Held,  that  the  eTideaee 
sustained  the  plea;  for,  that  the  words 
"fraudulently  and  deceitfully^  might  be 
rejected,  and  that  the  plea  waa  in  substance 
a  plea  of  partial  failure  of  consideration. 
Formanr,  Wright,  481 

IL  Bbbt. 
Plea  of  Conditional  Payment. 
To  debt  on  simple  contract  for  goods  sold  and 
delivered,  work  and  labour,  Ac,  the  defend- 
ant pleaded  "as  to  331.  lOt.,  parcel  of  the 
debt  in  the  declaration  mentioned,  and  the 
causes  of  action  in  respect  thereof,"  that» 
after  the  accruing  of  the  causes  of  action  in 
the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  the  plaintiff  drew 
a  bill  on  C.  for  33/.  10«.,  payable  t/o  the 
plaintiff's  order  three  months  after  date; 
that  C.  accepted  the  bill,  and  delivered  it  to 
the  plaintiff,  and  the  plaintiff  received  it,  for 
and  on  account  of  the  said  sum  of  33/.  10s., 
parcel  of  the  debt  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  respect 
thereof;  and  that  the  plaintiff  endorsed  and 
delivered  the  bill  to  one  J>.,  who  was,  before 
and  at  the  time  of  the  commencement  of  the 
suit,  the  holder  of  the  bill,  and  entitled  to 
sue  C.  thereon : — Held,  that  the  giving  of  the 
bill  by  C.  must  be  taken  to  be  a  conditional 
payment  on  behalf  of  the  defendant ;  that  the 
condition  to  defeat  it  not  having  happened, 
it  operated  as  an  absolute  payment;  and  thai 
it  might  be,  and  had  been,  adopted  by  the 
defendant  in  his  plea,  and  consequently  that 
it  barred  the  action.    BeUhav  v.  Bush,    191 

in.  CorEVAWt, 

Traver§e  too  largeJ] — In  covenant  on  an  inden- 
ture of  lease,  the  declaration  alleged  for 
breach,  that  Uie  defendant,  during  the  term 
by  the  indenture  created,  to  wit,  on  such  a 
I     day,  and  from  thence  continnally  for  a  long 
I     time,  to  wit,  from  thence  hitherto^  suffered 
I     the  premises,  and  every  part  thereof,  to  be 
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and  continue,  and  the  same  were  for  and 
daring  all  that  time,  minooa  and  oat  of  re- 
pair, Ac.  Pleay  that  the  defendant  did  not> 
dwing  ike  Urm  by  the  indenture  created,  inlTer 
the  premiaei,  or  any  part  thereof,  to  be  or  con- 
tinue, nor  were  the  same /or  w  during  all  the 
•aid  time,  ruinouB  and  out  of  repair,  Ac. : — 
Held,  that  the  traTcrse  was  too  large.  Aldit  v. 
if(Mo»,  132 

rV.  Casb. 

1.  Allegation  ^f  J)am€igeJ] — Case  will  not  lie 
against  two  persons  for  conspiring  together, 
maliciouslj  and  rezatiously,  and  without 
reasonable  or  probable  cause,  to  commence, 
and  commencing,  an  action  against  the  plain- 
tiff, in  the  name  of  a  third  person,  but  for 
their  own  beneflt, — ^without  an  allegation  of 
legal  damage  resulting  to  the  plaintiff  there- 
from.    Cotterdl  T.  Jonea,  713 

2.  Whether  or  not  it  will  lie  with  such  an  alle- 
gation,—fiMsr*.  Id. 

Z.  Where,  therefore,  a  declaration  alleged  that 
A.  and  B.  intending  to  extort  money  from  C, 
maliciously  and  Tcxationsly,  and  without 
reasonable  or  probable  cause,  conspired  to- 
gether to  commence,  and  did  maliciously,  ke,, 
commence  an  unfounded  action  against  C,  in 
the  name  of  D.,  but  for  their  own  benefit, 
knowing  D.  to  be  a  pauper,  and  'thai^  in  fur- 
ther pursuance  of  the  said  conspiracy,  Ac, 
they  maliciously,  Ac,  prosecuted  the  action 
until  afterwards,  to  wit,  on,  Ac,  when  D.  was 
nonsuited  therein;  and  then  proceeded  to 
allege  that  afterwards  it  was  considered  by 
the  Court  that  D.  should  take  nothing  by  his 
writi  but  that  he  and  his  pledges  to  prosecute 
should  be  in  mercy,  Ac, — "  whereupon  and 
whereby  the  said  suit  was  and  is  wholly  ended 
and  determined ;" — ^and,  that  by  means  of  the 
premises,  C.  had  been  put  to  costs,  which,  by 
reason  of  D/s  insolvency,  he  had  been  unable 
to  obtain : — Held,  that  no  cause  of  acUon  was 
disclosed, — the  declaration  showing  no  award 
of  costs  of  the  nonsuit  in  the  action  against 
C;  and  "extra  costs,"  ex  eonceMM,  forming 
no  ground  of  legal  damage.  Id, 

4.  Againet  Carriera  for  Negligence,']^-ln  case 
against  a  railway  company,  charging  them 
as  common  carriers,  for  the  loss  of  a  package 
intrusted  to  them  to  carry,  subject  to  the 
terms  of  a  special  notice  by  the  company  not 
to  be  responsible  for  articles  of  certain  de- 
scriptions, or  of  a  certain  value,  unless  entered 
and  paid  for  accordingly, — the  declaration 
alleged  a  loss  arising  from  the  grou  negligence 
of  the  company  f  and  the/Wontofit  acta  of  their 
aervanta : — Held,  that  the  allegation  of  gross 
negligence  and  felony  by  servants  of  the 
company,  was  surplusage.  Butt  v.  The  Ortat 
Weatem  Bailwag  Compaug,  140 

6.  The  eompiny  pleaded  (except  as  to  so  muoh 


of  the  declaration  as  alleged  that  the  low 
arose  from  the  gross  negligenee  of  the  com- 
pany and  the  felonious  acts  of  their  servaats), 
that  the  goods  were  within  the  description, 
and  of  the  value,  mentioned  in  the  notice, 
and  that  their  nature  and  value  were  not 
declared  at  the  time  of  their  deliveiy  U  the 
company.  The  pUintiffs  new  assigned,  that 
they  issued  their  writ  and  declared  thereupon, 
for  that,  while  the  goods  were  in  the  oostody 
and  possession  of  the  eompany  as  such  eom- 
mon  carriers,  they  were  feloniously  stolen  by 
certain  servants  of  the  company  onknowB  to 
the  plaintiffs: — Held,  on  special  demurrer, 
that  the  new  assignment  was  bad,  as  apply- 
ing to  a  portion  of  the  declaration  to  whieh 
the  plea  was  not  addressed.  Bun  t.  7%e 
Oreat  Weatem  Bailway  Company,  140 

6.  Held,  also,  that  a  replication  of  felony  by 
the  company's  servants  only,  without  alleging 
gross  negligence  in  the  eompany,  would  have 
been  bad.  Id. 

7.  A  declaration  in  ease  against  a  railway 
company  for  the  loss  of  a  passenger's  luggage, 
stated  that  the  defendants  received  the  pass- 
enger to  be  safely  carried,  together  with  his 
luggage,  "for  reward  to  the  defendants  in 
that  behalf;"  it  then  alleged  that  it  was  the 
defendant's  duty  safely  and  securely  to  carry 
the  plaintiff  and  his  luggage,  and  averred  a 
breach  of  that  duty,  whereby  the  luggage 
was  lost: — Held,  that  the  action  being 
founded  on  the  breach  of  duty,  and  not  on 
contract^  it  was  not  necessary  to  allege  or 
to  prove  that  the  reward  was  to  be  paid 
hy  the  plaintiff;  but  that  the  plaintiff  was 
entitled  to  recover,  although  it  appeared  that 
the  fare  was  paid  by  the  plaintiff's  master, 
with  whom  he  was  trareUing  at  the  time. 
MarahaU  v.  The  York,  IfeucaatU,  and  Bar- 
wick  BaUway  Cowtpamy,  655 

8.  And,  aemkU,  that  if  the  allegation  in  die 
declaration  did  import  that  the  payment  was 
to  be  made  hy  the  plaintiff,  the  payment  by 
his  master  on  his  behalf  would  be  a  payment 
by  the  plaintiff.  /<£. 

9.  Juatijieaiion  in  LibeL] — ^A  declaration  for  a 
libel  imputing  to  an  of&eer  in  the  army,  that 
he  had  boon  guilty  of  murder,  in  killing  his 
opponent  in  a  duel;  and  further  alleging  that 
the  duel  was  supposed  to  have  been  fought 
under  circumstances  revolting  to  the  ordinary 
notions  of  honour, — ^is  not  answered  by  a  plea 
alleging  merely  that  the  plaintiff  kiUed  his 
antagonist^  and  was  tried  for  murder,  and 
acquitted:  the  defendant  was  bound  to  jostiiy 
also  the  matter  of  aggravation.  Balaham  r. 
Blackwood,  111 

10.  Samble,  that  a  repUoation  setting  up  the 
acquittal  of  the  plainliff,  by  way  of  ettoppel, 
would  be  bad.  Id. 
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V.  Particular  Potnti, 
AeqmitUt— ante,  IV.  10. 
Aggravation — ante»  IV.  9. 
Conditional  payments-ante,  IL 
Consideration,  plea  of  want  or  failure  of— 

ante,L 
Conspiraey— -ante,  IV.  1,  2,  3. 
Damage,  allegation  of-— ante,  IV.  1,  2. 
Betoppel— «nte,  IV.  10. 
Fiaad,  plea  of— ante,  L  2,  3. 
InfolTent  act,  plea  of  dieeharge   andei^-#e« 

Ihsoltbht  Dbbtob,  1,  3. 
Libel,  plea  of  joatifioation-^ante,  9, 10. 
New  aesignment-sante,  IV.  6. 
Not  guilty  "by  etatute"—^*  Coumtt  Court, 

IIL2. 
Traverse  too  Urge— ante.  III. 
Usury,  plea  of— «e«  Uburt. 

P&ACTICE. 
I.  Proee99. 

1.  Gertie*  on  a  Lunatic,]— A  judge  at  cham- 
bers having  made  an  order  directing  an  ap- 
pearance to  be  entered  for  a  lunatic  defend- 
ant, upon  an  affidavit  of  service  of  the  writ 
of  summons  by  leaving  a  copy  with  the 
keeper  of  an  asylum  in  which  the  lunatio 
was  confined,  without  a  previous  writ  of  dii- 
trtit^M,— the  court  set  aside  the  order. 
Blake  r.  Cooper,  680 

2.  On  Cbmmi»ttoner»  of  the  -4dm»r«//y.]— The 
oommissioners  of  the  admiralty  are  not  a 
eorporation ;  t em6fe,  therefore,  that  the  proper 
mode  of  serving  them  with  process,  would 
be,  by  delivering  a  copy  to  each  of  them, 
Williame  v.  The  Commietionere  of  the  Admi- 
ralty, *20 

3.  JWtirin^at.]— The  court  granted  a  ditringae 
to  compel  appearance,  upon  an  affidavit 
showing  the  proper  number  of  calls  at  the 
defendant's  reiidenoe,  the  answers  being  that 
the  defendant  was  111  and  oonld  not  be  seen, 
—without  the  usual  statement  of  the  depo- 
nents belief  that  the  defendant  was  keeping 
out  of  the  way  to  avoid  service.  Shtppard 
T.  WiUiame,  632 

4.  /Wn>l<»te'oii  </.]—&«  ATTOBiiEr,  IIL 
jL  IL  Partieulctre,  in  Ejectment, 
The  court  will  only  under  special  circumstances 

grant  an  order  for  particulars  of  the  premises 
sought  to  be  recovered  in  an  action  of  eject- 
ment    Doe  d.  Saxton  v.  Turner,  896 
IIL  Judgment  ae  i»  Cate  of  a  Notuuit, 
Droning  up   rule  for—See   BMULJft    Qwrs- 

EALS»,II. 

IV.  DeUverg  of  Demurrer^Booke, 
1.  Where  (he  plaintiff  has,  upon  the  defendant's 
defknlt,  in  due  time  delivered  the  demurrer- 
books  for  him  to  the  two  junior  Judges,  the 
defendant  cannot  be  heard,  but  the  plaintUT 
will  have  Judgment,  unless  the  defendant 


appears  and  pays  for  the  books  so  delivered 
for  him.    Dmreett  v.  Aepdin,  661 

2.  In  this  court,  a  previous  notice  of  the  plain, 
tiff's  intention  to  take  the  objection,  is  not 
required.  Id, 

V.  Payment  of  Money  into  Court. 

1.  In  Indehitatue  Aeeumpeit,  or  Debt.] — Pay- 
ment of  money  into  court  upon  a  general 
count  in  indehitatue  aeeumpeit,  or  in  debt,  ad- 
mits only  a  cause  of  action  to  the  amount 
paid  into  court,  and  operates  as  an  admis- 
sion for  no  other  purpose.  Perren  v.  The 
Monmouthshire  Railway  and  Canal  Company, 

855 

2.  On  a  epeeial  Contract,}— Vt^jment  of  money 
into  court  upon  a  declaration  on  a  epeeial 
contract,  admits  the  contract  and  the  breach. 

Id, 

3.  In  Tort,] — Payment  of  money  into  court  in 
an  action  of  tort,  amounts  to  no  more  than 
an  admission  that  the  plaintiff  has  a  cauee  of 
action,  to  the  extent  of  the  money  pud  in, 
from  some  wrongful  act  of  the  defendant, 
and  does  not  necessarily  admit  that  the  latter 
is  guilty  of  the  wrongful  act  charged  in  the 
declaration.     Sehreger  r,  Carden,  851 

4.  Payment  of  money  into  court  in  actions  of 
tort,  may,  aeoording  the  form  of  the  declara- 
tion, be  subject  either  to  the  rule  applicable 
to  special  contracts,  or  to  the  rule  applicable 
to  general  indebitatus  counts:  thus,  where 
the  declaration  is  general  and  unepecific,  the 
payment  into  court  admits  a  cauee  of  action, 
but  not  the  cauee  of  action  eued  for:  on  the 
other  hand,  if  the  declaration  is  epecijic,  the 
payment  into  court  admits  the  cause  of  action 
so  specifically  stated.  Perren  v.  The  Mon- 
mouthehire  Railway  and  Canal  Company,  855 

5.  In  case  against  a  railway  company,  for 
negligence,  whereby  the  plaintiff,  a  papsenger, 
was  injured,  the  defendants  pleaded  payment 
into  court  of  25/.,  and  no  damages  uUrvL  :— 
Held,  that  the  payment  into  court  admitted 
the  contract  to  carry,  and  the  breach  of  the 
duty  founded  upon  that  contract,  so  as  to 
dispense  with  proof  of  negligence, — the  da- 
mages being  single,  and  depending  upon 
nothing  beyond  the  mere  breach  of  duty 
admitted.  Id. 

VL   Changing  the  Venue, 

It  is  no  ground  for  changing  the  venue  in  an 

action  for  a  libel  contained  in  a  letter  written 

and  sent  to  a  person  in  the  county  to  which 

the  venue  is  sought  to  be  changed,  that  the 

defendant  (who  has  pleaded  not  guilty  only) 

has  many  witnesses  resident  in  that  county, 

whom  he  intends  to  call  in  mitigation,  and 

that  the  plaintiff  has  no  witnesses  in  the 

county  where  the  venue  was  originally  laid. 

Wheateroft  v.  Moueley,  677 

VIL  Special  Jury, 

1.  Where  the  defendant  has  duly  obtained  a 
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rale  for  a  special  Jury,  and  the  jury  haa  been 
■track  and  reduced,  it  is  not  competent  to 
the  eonrt  to  direct  that  the  cause  be  tried  bj 
a  ooDunon  Jory,  on  the  defendant's  failure  to 
summon  a  special  jury.    Newman  r.  Ghrakam, 

153 
2.  Where  a  mle  for  a  special  jury  has  been  ob- 
tained at  the  instance  of  the  defendant,  who 
has  nominated  but  not  reduced  the  Jury,  the 
proper  course  for  the  plaintiff  to  pursue,  is, 
to  proceed  to  reduce,  and  not  to  moTC  to  set 
aside  the  rule.  White  t.  The  JSaatern  Union 
Railway  Company,  875 

VEX  Production  and  Proof  of  Recorde, 
Ordered,  "that  no  order  of  a  court  or  a  judge 
for  the  issuing  a  ffu6pceiia  ducee  tecum,  where 
an  original  record  is  required,  be  made,  un- 
less the  court  or  Judge  be  satisfied  that  there 
is  good  reason  for  requiring  the  original 
record,  and  that  no  such  eulpotna  be  issued 
until  such  order  has  been  produced  to  the 
officer  issuing  the  same,  and  filed  with  him, 
and  until  the  writ  has  been  made  conforma- 
ble to  the  description  of  the  document  con- 
tained in  the  order.    Reg.  Oen,  M.  T.  1851, 

814 
IX.  Motione  in  Arreet  of  Judgment,  Ac, 
The  court  will  not,  unless  by  consent^  enlarge 
the  time  for  moving  in  arrest  of  Judgment, 
or  for  Judgment  fioii  ol>etante  veredicto,  untU 
after  the  determination  of  issues  of  law. 
ffarrieon  V.  The  Great  Northern  Railway 
Company,  542 

X.  Service,  dbc,  of  Ruiee, 

1.  Service  of  a  rule  upon  "  a  female  servant  at 

the  lodgings  of  the  defendanV'  ui  not  good 

service.    Price  t,  Thomae,  643 

2  An  expired  rule  cannot  be  enlarged.        Id, 

PRBSENTATIVB  BENEFICE. 
See  QuABS  Ixpedit,  3. 

PROCESS. 

Faleijication  of— See  Attobiiky,  III. 

Service  of—See  Pbacticb,  I.  2. 

PROMISSORY  NOTES. 
See  Bill  or  Excbangx. 

PROMOTIONS. 
See  Mbmobanda. 

PUBLIC  COMPANY. 

See  Jonrr-SrocK  Bank. 
Joint-Stock  Company. 
Railway  CoMPAirr. 

PURCHASER. 
See  Ybxdob  and  Pubchasbb. 


QUALIFICATION  OF  VOTER. 
See  Index  to  Regietration  Appeale,  IL  2,— «nte^ 

lofie. 

QUARE  IMPEDIT. 
Union  of  Churchee. 
1.  A  count  in  ifuare  impedit  stated  that  one  A« 
was  seised  in  fee  of  a  moiety  of  the  advow- 
son  of  the  church  of  Brauncewell-with- 
Dnnsby^and-Anwick,  and  was  entitled  to 
present  to  the  same  eveiy  alternate  tarn,  the 
other  moiety  of  the  advowson  belongiag 
to  B.;  thai  A.,  in  his  torn,  being  so  seised, 
presented  C.,  who  wm  on  such  present- 
ation admitted,  instituted,  and  indueted; 
that  afterwards  the  church  beeame  vacant  by 
the  resignation  of  C,  whereupon  B.  presented 
the  said  A.,  who  was  admitted,  institetad, 
and  inducted;  that  A.,  being  so  seised  of  the 
■aid  moiety  of  the  advowson,  died ;  that  the 
said  moie^  descended  to  the  plaintiff;  and 
thaf^  the  church  having  become  vacant  by 
the  death  of  A.,  it  belonged  to  the  plaintiff 
to  present  in  the  turn  of  A. 

The  defendant  pleaded,  that  A.  wm  not 
seised  of  a  moiety  of  the  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and-An- 
wiok,  tnodo  etformd. 

It  was  found,  by  a  special  verdict,  that 
Brauncewell-with-Dunsby  was  a  rectory,  and 
Anwick  a  vicarage, — the  rectory  having  been 
theretofore  appropriated  and  the  vicara^ 
endowed  according  to  law ;  that  R.  G.,  being 
seised  in  fee  of  the  advowson  of  the  vicarage 
of  Anwick,  and  the  Karl  of  Bristol  of  the 
advowson  of  the  rectory  of  Brauncewell-with- 
Bunsby,  by  deed,  dated  in  March,  1703,  re- 
citing that  the  parties  were  desirous  that  the 
cure  of  the  vicarage  and  rectory  should  both 
be  supplied  by  one  clerk,  it  was  agreed,  that, 
whenever  the  churches  should  be  void,  the 
Earl  and  R.  G.,  their  heirs  and  assigns,  shiiold 
present  their  oleics  to  the  same  aUerime  viei- 
kuef  that,  in  April,  1718,  an  act  of  union 
was  made  by  the  bishop  of  the  diocese,  with 
the  consent  of  &.  O.,  the  then  patron  of  the 
vicarage  of  Anwick,  and  the  Earl  of  Bristol, 
the  patron  of  the  rectory  of  Branncewell- 
with-Bunsby,  and  scaled  with  the  episcopal 
seal,  whereby  the  bishop  <' consoUdatedy 
united,  and  annexed  the  said  vicarage  and 
parish  church  of  Anwick,  with  its  rights,  Ae., 
to  the  aforesaid  rectory  and  parish  ehuiehof 
Brauneewell,  and  did,  by  those  presentiy 
commit  the  cure  of  the  souls  of  the  patidi- 
ioners  of  the  said  ehurch  of  Anwick  to  the 
then  rector  of  the  parish  church  of  Braanoe- 
well,  and  the  rectors  thenceforward  for  the 
time  being  of  the  said  church  of  Brauneewell, 
and  decreed  that  the  said  united  churches 
should  from  that  time  be  thereafter  held  and 
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repiited  M  one  benofioe  only,  and  that  one 
flt  person,  at  the  alternate  preeentation  of  the 
Earl  of  Bristol  and  R.  G.,  their  heln  and 
auigns,  to  be  canonioally  insUtated,  Ac, 
should  at  all  Umes  thereafter  possess  the 
same/'  Ac 

The  consenting  parties  to  that  arrange- 
ment, and  their  respective  heirs,  continued 
to  present  alternately  one  clerk  to  the  united 
benefice,  down  to  the  year  1760. 

In  December,  1760,  R.  Q.,  son  and  heir  of 
R.  G.  in  the  act  of  nnion  mentioned,  and 
Susannah  his  wife,  oonreyed  to  A.  '<  all  that 
the  perpetual  advowson,  nomination,  dona- 
tion, or  alternate  right  of  presentation,  and 
free  disposition,  of  and  to  the  vicarage  of 
the  parish  church  of  Anwiek  a/oreeaid,  and 
all  other  tho  manors  or  lordships,  advowsons, 
impropriations,  tenements,  tithes,  heredita- 
ments, and  parts  and  shares  of  manors  or 
lordships,  adTowsons,  Ac,  of  them,  the  said 
R.  G.  and  Susannah  his  wife,  or  either  of 
them,  eituate  and  heiug  in  Anwiek  a/areeaid." 

The  special  verdict  further  found  that  the 
title  of  A.  to  the  said  moie^  of  the  said  ad- 
TowBon  of  the  church  of  Braunoewell<with. 
Dottsby-and-Anwick,  in  the  declaration  men- 
tioned, was  deriired  in  no  other  way  than 
by  that  indenture : — 

Held,— first,  that,  assuming  the  legal  effect 
of  the  act  of  union  to  have  been  to  unite  the 
two  churches  of  BrauncewoU-with-Dunsby 
and  Anwiek,  and  thereby  create  a  new 
advowson  of  the  church  of  Brauncewell-with- 
Bunsby-and-Anwick,  such  new  advowson  did 
not  pass  by  the  deed  of  1760,  as  '<all  that 
the  perpetual  advowson,  nomination,  dona- 
tion, or  alternate  right  of  presentation  and 
free  disposition  of  and  to  the  vicarage  of  the 
parish  church  of  Anwiek,"  or  under  the 
subsequent  general  words  "  and  all  other  the 
advowsons  and  parts  of  advowsons  situate 
and  being  in  Anwiek  aforesaid." 

Secondly,  that  the  special  rerdiet  nega- 
tiving any  other  title  in  A.,  except  that  de- 
rived from  the  deed  of  1760,  the  subsequent 
presentation  by  him,  and  the  institution  and 
induction  of  his  clerk,  aa  alleged  in  the 
declaration,  did  not  constitute  a  seisin  which 
gave  him  a  title  by  usurpation, — such  usurpa- 
tion (since  the  7  Ann.  e.  18)  being  merely 
evidence  of  seisin,  and  not  a  title  of  itself. 
Bohineon  v.  The  JIarquie  of  Brietol,  208 
Sh  Sewible,  that  the  act  of  union  per  ee  could 
not  so  operate  as  to  alter  the  rights  of  the 
respective  patrons  to  their  advowsons;  but 
that  some  deed  by  the  parties  themselves 
was  essential  to  give  full  effect  to  it  Id. 

S.  A  count  in  quare  impedii  stated  that  one  A. 
was  seised  in  fee  of  a  moiety  of  the  advow- 
son of  the  church  of  Brauooewell-with-Duns- 
by-and-Anwiok,  and  was  entitled  to  present 
to  the  same  every  alternate  turn,  the  other 
moiety  of  the  advowson  belonging  to  B.; 


that  A.,  in  his  turn,  being  so  seised,  presented 
C,  who  was  on  such  presentation  admitted, 
instituted,  and  inducted ;  that  afterwards  the 
church  became  vacant  by  the  resignation  of 
C,  whereupon  B.  presented  the  said  A.,  who 
was  admitted,  instituted*  and  inducted ;  that 
A.,  being  so  seised  of  the  said  moiety  of  the 
advowson,  died;  that  the  said  moiety  de- 
scended to  the  plaintiff;  and  that,  the  church 
having  become  vacant  by  the  death  of  A.,  it 
belonged  to  the  plaintiff  to  present  in  the 
turn  of  A. 

The  defendant  pleaded,  that  A.  was  not 
seised  of  a  moiety  of  the  advowson  of  the 
church  of  Brauncewcll-with-Dunsby-and-An- 
wick,  modo  et/ormd. 

It  was  found,  by  a  special  verdict,  that 
Branncewell-with-Dunsby  was  a  rectory  and 
Anwiek  a  vicarage,— the  rectory  having  been 
theretofore  appropriated  and  the  vicarage 
endowed  according  to  law ;  that  R.  G.  being 
seised  in  fee  of  the  advowson  of  the  vicarage 
of  Anwiek,  and  the  Earl  of  Bristol  of  the 
advowson  of  the  rectory  of  Brauneewell-with- 
Bnnsby,  by  deed,  dated  in  March,  1703,  n- 
dting  that  the  parties  were  desirous  that  the 
euro  of  the  vicarage  and  rectory  should  both 
be  supplied  by  one  clerk,  it  was  agreed,  that, 
whenever  the  churches  should  be  void,  the 
Earl  and  R.  G.,  their  heirs  and  assigns, 
should  present  their  clerk  to  the  same  alterine 
vicibue  ;  that,  in  April,  1718,  an  act  of  union 
was  made  by  the  bishop  of  the  diocese,  with 
the  consent  of  R.  G.,  the  then  patron  of  the 
Tiearage  of  Anwiek,  and  the  Earl  of  Bristol, 
the  patron  of  the  rectory  of  Brauneewell,  and 
sealed  with  the  episcopal  seal,  whereby  the 
bishop  « consolidated,  united,  and  annexed 
the  said  vicarage  and  parish  church  of 
Anwiek,  with  its  rights,  Ac,  to  the  afore- 
said rectory  and  parish  church  of  Braunee- 
well, and  did,  by  those  presents,  commit 
the  cure  of  the  souls  of  the  parishioners  of  the 
said  church  of  Anwiek  to  the  then  rector  of 
the  parish  church  of  Brauneewell,  and  the 
rectors  thenceforward  for  the  time  being  of 
the  said  church  of  Brauneewell,  and  decreed 
that  the  said  united  churches  should  from 
that  time  be  thereafter  held  and  reputed  as 
one  benefice  only,  and  that  one  fit  pers^,  at 
the  alternate  presentation  of  the  Earl  of 
Bristol  and  R.  G.,  their  heirs  and  assigns,  to 
be  canonically  instituted,  Ac,  should  at  all 
times  thereafter  possess  the  same,"  Ac 

After  the  making  of  this  act  of  nnion,  no 
more  separate  presentations  to  the  rectory 
of  Brauneewell  and  vicarage  of  Anwiek  re- 
spectively were  made ;  but  from  theneeforth 
one  clerk  was  presented  and  instituted  to  the 
united  benefice,  by  the  name  of  *'  the  rectory 
of  Brauncewoll-with-Anwick,"  in  alternate 
turns,  by  the  parties  claiming  tltie  under  R. 
G.  and  the  Earl  respectively. 

In  December,  1760,  R.  G.,  son  and  heir  of 
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R,  €^.  in  the  ae(  of  onion  montloned,  and 
BnsannAh  his  wife,  conveyed  to  A.  <*  all  that 
the  perpetual  advowson,  nomination,  dona- 
U(m,  or  alternate  right  of  presentation,  and 
free  disposition,  of  and  to  the  vxearage  of  the 
paruh  ehurtk  of  Amoiek  a/oretaidf  and  all 
other  the  manors  or  lordships,  advowsons, 
impropriations,  tenements,  tithes,  heredita- 
ments, and  parts  and  shares  of  manors  or 
lordships,  advowsons,  Ac,  of  them,  the  said 
R.  G.  and  Susannah  his  wife,  or  either  of 
them,  9itu€Ue  ami  being  in  Anwiek  aforteaid." 

The  special  yerdiot  farther  foand  that  the 
title  of  A.  to  the  said  moiety  of  the  said  ad- 
Yowson  of  the  ohnrch  of  Braoncewell-with- 
Donsby-and- Anwiok,  in  the  declaration  men- 
tioned, was  derived  in  no  other  way  than  by 
that  indenture : — 

Held,  that,  by  the  act  of  union,  a  new 
presentative  benefice  was  created,  wholly 
separate  and  distinct  from  the  former  bene- 
floes;  and  that  the  patronage  of  this  new 
presentative  benefice  was  in  the  owners  of 
the  former  advowsons  in  turn, — the  advow- 
sons  remaining  for  this  purpose  unchanged 
in  all  their  qualities,  and  transmissible  as 
before.  Eohimon  t.  The  Ifarquie  of  JUrietol 
(in  error),  241. 
4.  Held,  also,  that  the  right  which  R.  G.  had 
was  well  described  in  the  deelaration  as  a 
"moiety  of  the  advowson  of  the  church  of 
Brauncewell-with-Dunsby-and-Anwiok,  as  in 
gross  by  itself,  as  of  fee  and  right;"  and  that 
such  right  was  duly  oonreyed  to  A.  by  the 
deed  of  December,  1760;  reversing  the  judg- 
ment of  the  Common  Pleas.  Id. 

QUEEN'S  CASE.    ' 

Rule  in,  as  to  the  cross-examination  of  a  witness 
touching  the  conteots  of  a  written  document, 
t  EvinxifCE,  IV. 


QUEEN'S  PRISON. 

The  court  will  take  Judicial  notice  that  'Hho 
Qaeen's  Prison," — the  prison  of  the  court, — 
is  in  England.     Wickene  v.  Ooatly,  666 

RAILWAY. 
Oovtnantt  in  Leaee  of — See  Coykmamt. 

RAILWAY  COMPANY. 
L  Chargee  /or  Carriage  of  Goods. 
I.  By  the  163d  section  of  the  act  of  incorpora- 
tion (5  db  6  W.  4,  c.  evil.)  of  the  Great 
Western  Railway  Company,  it  was  provided 
that  all  persona  should  have  free  liberty 
to  use  the  railway,  with  carriages  properly 
constructed,  upon  payment  of  such  rates 
and  tolls  as  the  company  should  demand, 
not  exceeding  the  rates  or  tolls  by  that  act 
aathorised.    The   164th  section  empowered 


the  oompany  to  demand  and  receive  ftor  the 
tonnage  of  goods  oonveyed  upon  the  lailwaj 
certain  rates  or  tolls, — the  highest  rate  bein^ 
Zd.  per  ton  per  mile.  The  166th  sectioa 
authorised  the  company  to  provide  locomo- 
tive or  other  power  for  drawing  goods,  Jkc, 
upon  the  railway,  and  to  receive  for  the  use 
of  such  engines  or  other  power  such  sums  as 
they  should  think  proper,  in  addition  to  the 
rates  or  tolls  authorised  to  be  taken  by  the 
act  The  167th  section  empowered  the  com- 
pany to  employ  engines  and  carriages  for  the 
oonveyance  of  goods,  Ac,  on  the  railway, 
and  to  make  such  reasonable  charges  for  such 
conveyance  as  they  might  determine  upon, 
in  addition  to  the  rates  or  tolls  authorised  by 
the  act  And  by  the  1  Vict  c.  xcii.,  s.  4i» 
the  company  were  empowered  to  demand  and 
receive  a  reasonable  charge  "for  the  loadings 
unloading,  or  weighing  any  articles,  matters, 
or  things  which  they  might  be  required  to  load, 
unload,  or  weigh : — Held,  that  the  last-men- 
tioned provision  did  not  apply  where  the 
company,  as  carriers,  undertook  the  con- 
veyance of  goods  of  other  persons,  but  only 
where  the  duty  of  loading,  unloading,  Ac, 
was  performed  by  them  at  the  request  of 
peraons  supplying  their  own  trucks;  and, 
consequently,  that  they  were  not  entitled 
to  make  a  charge  for  "loading,  unloading, 
Ac,"  in  addition  to  the  rates  charged  for 
carriage,  where  they  acted  as  carriers  under 
the  6  &  6  W.  4,  o.  cvii.  s.  167;  and  that  a 
party  intrusting  goods  to  them  to  be  carried, 
and  paying  this  charge  in  order  to  obtain  tbe 
carriage  and  delivery  of  them,  might  recover 
back  the  amount  in  an  action  for  money  had 
and  received.  Parker  v.  The  Great  Weetem 
Railway  Company,  545 

.  By  the  175th  section  of  the  5  &  6  W.  4,  c 
evii.,  it  was  enacted  that  the  rates  and  tolls 
should  be  charged  equally  and  after  the  same 
rate  per  ton  per  mile  in  respect  of  the  same 
articles,  and  that  no  reduction  or  advance  in 
the  said  rates  and  tolls  should,  either  directly 
or  indirectly,  be  made  partially  or  in  favour 
of  or  igainst  any  particular  person  or  com- 
pany, Ac;  but  that  every  such  reduction  or 
advance  upon  any  particular  kind  or  descrip- 
tion of  articles  should  take  place  throughout 
the  whole  of  the  railway*  upon  and  in  re^^ect 
of  the  same  description  of  articles,  and  should 
extend  to  all  persons  using  the  same  or  cany- 
lag  the  same  description  of  articles.  By  the 
50th  section  of  the  7  A  8  Vict  c.  iii.,  the  com- 
pany were  empowered,  whenever  they  should 
act  as  carriers,  or  should  provide  locomotiYe 
or  steam  power  or  carnages  for  the  convey- 
ance of  passengers,  goods,  ^c.,  to  charge  for 
such  locomotive  or  steam  power  and  carriages 
such  sum  (not  exceeding  the  sums  limited  by 
former  acts),  and  that  either  per  ton  or  per 
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infle,  or  by  bulk,  meMore,  number,  or  ad- 
measorementy  or  by  fixed  ebarges,  ai  tfaej 
ebonld  think  expedient;  proTided,  that,  in 
whaterer  way  the  charges  were  made,  they 
Bhoold  be  made  eqwUly  to  all  passengers  and 
to  all  persons  in  respect  of  all  goods,  Ac, 
and  thing$  of  a  tike  dneripHon  and  quality, 
and  eoQTeyed  in  or  propelled  by  a  like  oar- 
riage  or  eogine  passing  only  over  the  same 
portion  of,  and  over  the  same  distance  along, 
the  railway,  and  under  the  like  eireumetaneee ; 
and  that  no  rednotion  or  adranoe  in  any  of 
soeh  charges  shoold  be  made  partially,  either 
directly  or  indirectly,  in  &Toar  of  or  against 
any  pardealar  company  or  person.  The  com- 
pany required  earriere  who  brongfat  goods  to 
them  for  eonreyanoe  on  the  railway,  to  deliver 
with  them  a  printed  note  filled  up  with  the 
description,  contents,  and  weight  of  the  seve- 
ral packages  to  be  carried,  without  lehieh  the 
company  refuted  to  receive  them.  In  conside- 
ration of  this  additional  trouble,  the  company 
formerly  allowed  the  carriers  a  discoant  of 
10  per  cent  on  the  snms  paid  by  them  for 
carriage: — Held  that  the  discontinuance  of 
this  allowance  did  not  constitate  an  inequality 
of  charge,  as  between  carriers  and  the  rest 
of  the  public,  BO  as  to  give  the  carrier  a  claim 
for  money  had  and  received — whatever  other 
remedy  he  might  have  against  the  company. 
Parker  v.  The  Oreat  Weetem  Railway  Com- 
pany, 545 

3.  The  company  had  entered  into  an  agreement 
with  one  Sherman,  a  carrier,  to  collect  and 
deliver  parcels  for  them  in  London,  for  which 
service  they  pud  him  10002.  per  annum,  he 
on  his  part  relinquishing  the  customary 
carrier's  charge  for '*  booking :"— Held,  that 
this  did  not  constitute  an  inequality  of  charge, 
within  the  5  A  6  W.  4,  c  cviL  s.  175.         Id. 

4.  By  the  17l8t  section  of  the  5  A  6  W.  4,  c. 
cviL,  the  company  were  empowered  to  fix  the 
sum  to  be  charged  by  them  in  respect  of 
small  parcels  (not  exceeding  500lbs.  weight) 
as  to  them  should  seem  proper:  provided 
always  "  that  that  provision  should  not  ex- 
tend to  articles  sent  in  large  aggregate  quan- 
tittee,  although  made  up  of  separate  and  dis- 
tinct parcels,  such  as,  bags  of  sugar,  coffee, 
meal,  and  the  like,  bat  only  to  eiiigle  pareele 
unconnected  with  parcel*  of  a  like  nature, 
which  might  be  sent  upon  the  railway  at  the 
same  time."  The  company  had,  during,  the 
period  embraced  by  this  action,  issued  threo 
printed  bills  of  charges,  called  "  scale-bills," 
the  first  and  third  of  which  contained  four, 
and  the  second  five  classifications  of  goods, — 
and  at  the  end  an  intimation  that  "packed 
parcels"  would  be  charged  by  the  company 
50  per  cent  in  addition  to  the  highest  class, 
that  is,  the  fourth  class  in  the  first  and  third, 
and  the  fifth  class  in  the  second  scale-bill. 

vol,.  XI. — 92 


This  additional  charge  of  50  per  cent  was 
imposed  upon  the  plaintiff  and  other  carriers 
only,  and  not  upon  the  public : — Held,  a  vio- 
lation of  the  equality  clauses, — 5  A  6  W.  4, 
e.  cvli.,  s.  175,  and  7  A  8  Viet  o.  iii.,  s.  50; 
and  that  the  plaintiff  was  entitled  to  recover 
back  the  overcharge.  Parker  v.  The  Oreat 
Weetern  Railway  Company,  545 

5.  According  to  the  company's  scale-bills,  all 
packages  of  leee  than  a  given  weight  were  to 
be  charged,  in  their  respective  class,  accord- 
ing to  the  "pareel-rato,"  and  all  a6ore  that 
weight,  in  their  respective  class,  according 
to  the  "tonnage-rato."  The  company  did 
not  treat  carriers  as  consignor  and  consignee 
of  the  goods  carried  for  them,  for  the  purpose 
of  calculating  the  charge  to  be  made  for  their 
carriage;  but  they  adopted  the  following 
system: — ^When  several  packages  ot  goods 
of  different  deeeriptione,  but  of  one  date,  ap- 
peared to  be  intended  for  the  same  ultimate 
consignee,  all  such  goods  were  lumped  to- 
gether, and  charged  at  one  gross  weighty  so 
as  to  bring  them  into  the  "tonnage-rate," 
altho'ttgh  sevenlly  the  packages  might  be  of 
such  weight  as  would  have  brought  them 
into  the  "parcel-rate;"  but,  if  such  goods, 
though  in  the  same  class,  were  not  intended 
for  the  same  ultimate  consignee,  each  pack- 
age or  number  of  packages  going  to  each 

-  ultimate  -eonsignee  was  charged  separately,  < 
and  according  to  the  "tonnage"  or  "parcel- 
rate,"  acoording  as  the  weight  was  above  or 
below  the  dividing  point  between  the  one 
rate  and  the  other: — ^Held,  that  this  was  an 
inequality  of  charge,  within  the  5  A  6  W.  4, 
c.  evii.  s.  171 ;  and  that  the  fact  of  the  plain- 
tiff's being  a  carrier,  and  not  the  ultimate 
consignee  of  the  goods,  did  not  show  that 
the  goods  were  not  earned  "under  the  same 
circumstances,"  within  the  meaning  of  the 
proviso  in  the  7  A  8  Yict  c.  iii.,  s.  50.       Id, 

6.  By  the  first  scale-bill,  the  company  inti- 
mated, thaty  on  "miscellaneous  goods,  not 
being  aggregate  of  one  kind  or  elaee,"  an 
additional  charge  of  2d.  per  package  or  arti- 
cle, up  to  2  cwt,  would  be  made.  On  some 
occasions,  when  packages  sent  by  the  plain- 
tiff, in  manner  before  mentioned,  contained 
goods  of  one  cla**,  and  each  package  was  of 
a  weight  less  than  the  limited  weight  for  the 
"parcel-rate,"  and  was  intended  for  a  differ- 
ent ultimate  consignee,  but  the  several  pack- 
ages together  exceeded  the  limit,  the  com- 
pany charged  them  as  "miscellaneous  goods," 
on  which,  in  addition  to  the  higher  rate  of 
charge,  this  f^irther  charge  of  2d.  per  pack- 
age was  imposed: — Held,  that  the  words 
"  kind"  and  "class"  being  used  synonymously, 
this  additional  charge  was,  under  the  circnm- 
stonces,  unjustifiable.  /d. 

7.  Assuming  (as  the  arbitrator  by  whom  the 
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ease  was  stated,  h«d  found)  that  the  eompaay 
were  entitled,  under  the  60th  aectioa  of  the  7 
4  8  Vict  c.  iii.,— in  addition  to  the  rate  of 
Sd.  per  ton  per  mile  which  they  are  autho- 
rized to  charge  by  the  6  A  0  W.  4,  o.  c^ii.,  s. 
164> — to  charge  for  looomotire  or  steam 
power,  and  for  carriages,  such  sum  as  they 
think  expedient: — Held,  thai  the  company 
are  not  bound  in  their  charge  epecifteally  to 
demand  so  much  per  ton  under  the  5  A  6  W. 
4,  c.  evil.,  8.  164,  and  so  much  per  mile  for 
the  use  of  the  locomotive  power  and  carriages 
under  the  7  A  8  Viet  c  iii.  s.  50;  but  that 
they  are  entitled  to  charge,  as  carriers,  for 
the  conveyance  (including  loading,  unloading, 
Ac)  of  the  goods,  under  the  5  A  6  W.  4,  c. 
Qvii.  8.  167,  a  rtasonabU  turn  beyond  such 
tonnage  and  mileage.  Parker  t.  TAe  Oreai 
Wwtem  Railwuy  Company,  545 

8«  Where  the  carrier  has  collected  from  several 
original  consignors  seTcral  parcels  intended 
for  several  ultimate  consignees,  the  whole  of 
which  together  do  not  in  weight  exceed  tbe 
dividing  point  between  "  parcel"  and  "  ton- 
nage" rates,  according  to  the  scale-bill,  and 
do  not  amount  to  500lbs.  in  weight,  and  has 
delivered  them  to,  and  received  them  firom, 
the  company  in  one  lot» — ^Held,  that,  if  the 
nature  of  the  parcels  be  such  that  the  com- 
pany are  entitled  to  charge  them  to  the  pub- 
lic at  the  "paroeUrate,"  under  the  171st  sec- 
tion  of  the  5  Jk  6  W.  4,  c.  cvii.,  the  fact  of 
the  contents  being  goods  of  the  same  "class" 
in  the  scale-bill,  for  a  different  purpose,  does 
not  disentitle  the  company  so  to  charge  them 
to  the  carrier.  Jd. 

0.  The  Great  Western  iUdlway  Company,  by 
its  act  of  incorporation,  5  A  6  W.  4,  c.  cvii., 
was  empowered  to  charge  certain  rates  and 
tolls  for  the  use  of  their  railway  and  the  car- 
riage of  passengers  and  goods  thereon.  By 
a  subsequent  act,  2  Vict  o.  xxvii.,  s.  24,  it 
was  provided  that  those  rates  and  tolls  should 
be  at  all  times  charged  equaUy  to  all  persons, 
and  after  tbe  same  rate  per  mile,  or  per  ton 
per  mile,  in  respect  of  all  passengers,  and  of 
all  goods,  Ac,  of  a  like  description,  and  con- 
veyed or  propelled  by  a  like  carriage  or  en- 
gine, passing  on  tbe  same  portion  of  the  line  ; 
and  that  no  reduction  or  advance  should  be 
made,  either  directly  or  indirectly,  in  favour 
of  or  against  any  particular  company  or  per- 
son travelling  upon  or  using  the  same  portion 
of  the  railway.  By  the  7  A  8  Vict  c  iiL,  s. 
48,  tbe  last-mentioned  provision  was  repealed, 
and  in  terms  re-enacted  by  s.  40;  and  by  s. 
60,  it  was  enacted  that  it  should  be  lawful 
for  the  company,  whenever  they  should  act 
as  carriers,  or  should  provide  power  or  ear- 
riages  for  the  conveyance  of  passengers, 
goods,  Ac,  to  charge  for  such  power  and  car- 
riages  such   sum    (not   exceeding   certain 


limits),  and  that  either  per  ton,  or  per  mil^ 
or  by  bulk,  measure,  number,  or  admeasure* 
ment»  or  by  fixed  charges,  as  they  ahoald 
think  expedient :  provided,  that,  in  whaterer 
way  the  charges  were  made,  they  should  b« 
made  equally  to  all  passengers,  and  to  all 
persons,  in  respect  of  all  goods,  Ac,  of  a  like 
description  and  quality,  and  conveyed  in  or 
propelled  by  a  like  carriage  or  engine,  pass- 
ing only  over  the  same  portion  of,  and  over 
the  same  distance  along,  the  railway,  aud 
under  the  like  cireumetaueee ;  and  that  no 
reduction  or  advance  in  any  of  such-  chargesi 
should  be  made  partially,  either  directly  or 
indirectly,  in  favour  of  or  against  any  par- 
ticular company  or  person : — Held,  that  the 
fact  of  the  person  sending  the  goods  to  be 
conveyed  along  the  railway  being  a  carrier, 
did  not  constitute  such  a  dissimilarity  of  eir- 
Ottmstances,as  to  justify  a  difference  of  charge 
as  between  him  and  the  rest  of  the  public 
Edward*  v.  The  Great  Weetem  Raihoay  Cowk- 
pany,  688 

10.  By  the  171st  section  of  the  5  A  6  W.  4,  a 
cviL,  the  company  were  authorised  to  fix  the 
sum  to  be  charged  in  respect  of  email  parceU 
(not  exceeding  6001b8.  weight)  as  to  tbesa 
should  seem  proper ;  provided,  that  that  pro- 
vision should  not  extend  to  articles,  matten, 
or  things  sent  in  large  aggregate  qwint%t%€», 
although  made  up  of  separate  and  distinct 
parcels,  such  as,  bags  of  sugar,  coffee,  Ac, 
but  only  to  eiugle  parcel;  unconnected  with 
pareeU  of  a  like  nature,  which  might  be  sent 
upon  the  railway  at  the  same  time.  The 
company  issued  "scale-bills,"  specifying  in 
classes  the  charges  to  be  made  for  carriage^ 
— each  class  containing  various  kinds  of 
goods;  and  at  the  end  a  " miscellaneons 
class,"  comprising  goods  "not  being  aggre- 
gate of  one  elaee  or  kind,**  for  which  a  higher 
tonnage-rate  was  exacted,  and  also  an  addi- 
tional charge  of  2d.  per  package: — Held, 
that  the  company  were  not  justified  in  charg- 
ing under  the  "miscellaneons  class"  gooda 
which  were  aggregate  of  several  kinde,  hut 
all  contained  in  one  ebut.  ^  /<L 

11.  Held  also,  that  the  carrier  who  brought  the 
goods  to,  and  received  them  from  the  eom- 
pany  at  the  end  of  the  journey,  was  to  be 
treated  as  the  consignee,  without  reference 
to  the  ultimate  destinadon  of  the  goods.    Id. 

12.  ^eld  also,  that  the  carrier  was  not  entitied 
to  any  allowanee  in  respect  of  assistance  in 
the  loading,  unloading,  or  weighing,  giron 
by  his  men  to  the  company,  voluatsvily,  or 
for  the  carriei^s  own  convenience.  Id, 

13.  The  company  being  under  an  agreement 
with  one  Kent  to  make  him  an  allowance  of 
10  per  cent  upon  the  sums  paid  by  him  for 
carriage  of  goods,  in  consideration  of  ser- 
vices .rendered  by  him,  and  having  diseon- 
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tinned  thai  allowaaM  in  eonseqaenoe  of  a 
former  deeUion  of  thie  conrt,  Kent  sued  them 
for  their  breaoh  of  oontraet,  and  they  com- 
promised that  aoUon  and  paid  him  500^  to 
cancel  the  agreement: — Held,  that  this  did 
not  constitute  an  inequality  of  charge  as 
between  Kent  and  other  oarriers.  EdmxrdiY, 
The  OrttU  Western  RaUway  Company,  588 
14.  The  plaintiff  having,  afur  notice  of  action, 
served  the  company  with  a  written  demand 
of  interest  under  the  statute  3  A  4  W.  4,  o. 
42,  8.  28 :— Held,  that  the  arbitrator,  under 
a  submission  of  "  all  matters  in  dilTerence/' 
might  award  the  plaintiff  interest,  notwith. 
standing  the  notice  of  action  did  not  eon- 
tain  a  demand  of  interest;  and,  further,  that, 
assuming  a  notice  of  action  to  hare  been 
necessary,  the  want  or  insufficienoy  of  such 
notice  could  not  be  taken  advantage  of,  since 
the  5  A  6  Yict  o.  97,  s.  S,  unless  pleaded 
specially.  Id, 

n.  Action  aga%n»t,/or  Negligence. 

1.  In  ease  against  a  railway  oompany,  for 
negligence,  whereby  the  plaintiff,  a  passenger, 
was  injured,  the  defendants  pleaded  payment 
into  court  of  252.,  and  no  damages  uUrd : — 
Held,  that  the  payment  into  court  admitted 
the  contract  to  cany,  and  the  breach  of  the 
duty  founded  upon  that  contract,  so  as  to 
dispense  with  proof  of  negligence, — ^the  da- 
mages being  single,  and  depending  upon 
nothing  beyond  the  mere  breach  of  duty 
admitted.  Perren  v.  Th4  Ifonmouthekire 
Bailtpag  and  Caned  Company,  855 

2.  A  declaration  in  case  against  a  railway 
company  for  the  loss  of  a  passenger's  luggage, 
stated  that  the  defendants  received  the  pas- 
senger to  be  safely  carried,  together  with  his 
luggage,  ''for  reward  to  the  defendants  in 
that  behalf;"  it  then  aUeged  tiiat  it  was  tiie 
defendant's  duty  safely  and  securely  to  carry 
the  plaintiff  and  his  luggage,  and  averred  a 
breach  of  that  duty,  whereby  the  luggage 
was  lost: — Held,  that  the  action  being 
founded  on  the  breach  of  duty,  and  not  on 
contract,  it  was  not  necessary  to  allege  or 
to  prove  that  the  reward  was  to  be  paid 
by  the  plaintiff;  but  that  the  plaintiff  was 
entitied  to  recover,  although  it  appeared  that 
the  fare  was  paid  by  the  plaintiff's  mastor, 
with  whom  he  was  travelling  at  the  time. 
Marehall  v.  The  York,  Newcaetle,  and  Ber- 
wick Railway  Company,  655 

3.  And,  eembU,  that  if  the  allegation  in  the 
declaration  did  import  that  the  payment  was 
to  be  made  by  the  plaintiff,  the  payment  by 
his  master  on  his  behalf  would  be  a  payment 
by  the  plaintiit  Id. 

III.  Aaeeeement  of  Damagee  under  S  ds  9  Vict, 
e.  18, «.  68. 

Coete  of  Inq'iiry.] — A  party  whose  land  has 


been  "damaged  or  injuriously  affected"  by 
the  execution  of  the  works  of  a  railway  com- 
pany, and  who,  in  a  proceeding  initiated  by 
himself  under  the  68th  section  of  the  lands 
elauses  consolidation  act,  8  A  0  Vict  c.  18, 
recovers  by  the  verdict  of  a  jury  a  larger 
sum  than  that  tendered  by  the  company,  is 
entitied  to  the  costs  of  the  inquiry  before  the 
sheriff, — the  earlier  provisions  of  the  statute 
as  to  the  manner  of  assessing  compensation, 
being  virtually  incorporated  In  that  section. 
Riekardeon  v.  The  South-Eaetem  Railway 
Company,  154 

lY.  Mieapplieaiion  of  Funde  of. 

1.  A  railway  company  incorporated  by  act  of 
parliament,  cannot>  even  with  the  assent  of 
all  its  shareholders,  legally  enter  into  a 
eontraet  involving  the  application  of  any 
portion  of  its  funds  to  purpoeee  foreign  from 
those  for  whieh  it  is  incorporated*  The  JSaet 
Anglian  Railway  Company  v.  The  JSaetem 
Countiee  Railway  Company,  775 

2.  The  defendants  were  incorporated  by  an  act 
of  parliament,  the  1st  section  of  which 
enacted  that  certain  persons  should  be  united 
into  a  company  for  making  and  maintaining 
a  certain  railway  and  other  works  by  the  act 
authorised,  according  to  the  provisions  and 
regulations  thereinafter  mentioned,  and  for 
that  purpoee  should  be  one  body  corporate 
by  the  name  and  style  of  "The  Eastern 
Counties  Railway  Company,"  and  should 
have  perpetual  succession,  and  a  common 
seat  The  3d  section  empowered  the  com- 
pany to  ridse  a  sum  of  money  "  for  making 
and  maintaining  the  said  railway,  and  other 
works  authorize  by  the  act"  The  5th 
section  directed  that  the  money  so  raised 
should  be  expended  in  and  towards  making 
and  maintaining  the  said  railway  and  other 
works,  and  in  otherwise  carrying  the  act  into 
execution.  And  by  subsequent  sections  it 
was  provided  that  the  profito,  after  defraying 
the  expenses  of  making,  maintaining,  and 
working  the  railway,  were  to  be  accounted 
for  and  divided  amongst  the  proprietors  of 
the  undertaking: — Held,  that  it  was  not 
competent  to  the  directors  to  enter  into  a  con- 
tract with  another  railway  company,  to  take 
a  lease  of  their  line,  and  to  pay  the  costs  in- 
curred by  them  in  the  soliciting  and  promote 
ing  of  bills  in  parliament  for  the  extension 
and  improvement  of  such  other  line  of  rail- 
way,—even  though  such  extension  and  im- 
provement would  benefit  their  own  company ; 
and  that  such  contract,  if  entered  into,  was 
illegal  and  void,  and  could  not  be  enforced  in 
a  court  of  law.  Id, 

V.  ContraeU  by,  Conetnietion  of. 
See  CosnuCT. 

COTBHAST. 


1092    RAILWAY  SHARES. 


SHERIFF. 


RAILWAY  SHARES. 
Difference*  on — See  Qauusq, 

RECORDS. 
L  Production    and    Proof   of— See    Rbguljb 

GKirXRALKSi  I. 

IL  0/  Proceeding*  in  the  County  Court—See 
County  Couht,  III.  3. 

REQULA  aSNERALES. 
L  Production  and  Proof  of  Record*. 
"The  Judges,  on  the  13th  of  January,  in  the 
preienlyear,  referred  to  us  [Erlb,  J.,  Platt, 
B.,  and  TALToauD,  J.]  to  oonsider  and  report 
what  are  the  proper  regulations  to  be  made 
as  to  the  production  and  proof  of  records. 
We  recommend  that  no  order  of  a  eonrt  or  a 
judge  for  the  issuing  a  *ul>pOBna  duee*  tecum, 
where  an  original  record  is  required,  be  made, 
unless  the  court  or  Judge  be  satisfied  that 
there  is  good  reason  for  requiring  the  ori- 
ginal record ;  and  that  no  such  tubpctna  be 
issued,  until  such  order  has  been  produced  to 
the  officer  issuing  the  same,  and  filed  with 
him,  and  until  the  writ  has  been  made  con- 
formable to  the  description  of  the  document 
contained  in  such  order."  [Signed  by  Eblv, 
J.,  Platt,  B.,  and  Talpovbd,  J.,  in  Trinity 
Vacation,  1851,  and  confirmed  by  the  judges 
in  BCichaelmas  Term,  1S51.]  814 

IL  Drawing  up  Rule  for  Judgment  a*  in  Ca*e 
of  a  Noneuit, 

"  It  is  ordered,  that,  where  a  rule  for  judgment 
as  in  case  of  a  nonsuit  shall  have  been  dis- 
oharged  on  a  peremptory  ^undertaking  to  try 
at  the  next  or  any  future  assises  or  sittings, 
if  the  plaintiff  shall  make  default  in  proceed- 
ing to  trial  pursuant  to  his  undertaking,  the 
defendant  shall  bo  at  liberty,  if  the  plaintiff 
has  not  drawn  up  the  rule,  to  draw  it  up  at 
any  time  before  moving  for  judgment,  and 
thereupon  to  move  for  judgment,  without 
serving  a  copy  of  the  rule  on  the  palintiff." 
Ea*ter,  1840.  40 

IIL  Mileage. 

"At  a  meeting  of  the  judges  held  at  Seijeants' 
Inn  on  April  the  16tb,  1840,  it  was  unani- 
monsly  resolved,  that,  in  all  oases,  mileage 
shall  be  allowed  to  an  attorney  attending  an 
assise  town,  whatever  the  number  of  causes 
may  be  in  which  he  Is  engaged,  and  that  the 
charge  in  respect  thereof  shall  be  equally 
Apportioned  to  each  cause."  Ea*ter,  1840.  50 

RELEASE. 

Obtained  by  Fraud. 

On  the  morning  of  the  trial  of  a  plaint  in  the 

county  court  at  the  suit  of  several  parties,  the 

clerk  of  the  defendant's  attorney  went  to  one 

of  the  plain  tiffs,  an  illiterate  person,  and  obtain- 


I  ed  his  "mark"  to  a  peculiarly- worded  rel« 
The  judge  of  the  county  court,  obserrin^ 
that  the  release  was  evidently  a  trick,  gave 
judgment  for  the  plaintiffs: — Held,  that  the 
circumstances  under  which  the  release  wa« 
obtained,  afforded  •ome  evidence  of  fxandy  so 
as  to  Justify  the  Judge  in  declining  to  give 
effect  to  it   Sargent,  app.,  Wedlake,  reep.,  732 

RENT. 
Computation  of— See  LxASK,  L 

RULE. 

Service  ofJ] — Service  of  a  rule  upon  "a  female 

servant  at  the  lodgings  of  the  defendant"  is 

not  good  service.    Price  v.  Thoma*,         543 

Enlargement  of] — ^An  expired  rule  cannot  be 

enlarged.  Id. 

SALVAGE. 

See  Ikscbasce,  II.  3. 

SET-OFF. 
Of  Interlocutory  CoeU—Sec  Costs,  IV. 

SHARES. 
Difference*  on — See  GAitnro. 
And*ee  Joint-Stock  Bahk. 

SHERIFF. 
I.  Attachment  for  on  E*cape  on  ea.  so. 
Term*  of  •etting  a*ide.'] — The  discretion  of  the 
court,  on  setting  aside  an  attachment  agaiiui 
the  sheriff  for  the  escape  of  a  prisoner  taken 
on  a  ea.  *a.,  is  to  be  governed  by  the  principle 
laid  down  in  an  action  for  damages  under  the 
6  A  6  Vict  c.  08,  s.  31 ;  and,  if,  necessaxyy 
an  action  will  be  directed,  to  ascertain  the 
amount  of  such  damages.  The  Queen  r.  Th» 
Sheriff  of  Leieetterehire,  367 

IL  Action  for  an  Meeape, 
Meaeure  of  Damage*  in  an  Action  on  the  OmeJ\ 
— The  true  measure  of  damages  in  an  aetion 
on  the  case  against  the  sheriff,  under  the  5  4 
6  Vict  c.  08,  s.  81,  for  the  escape  of  a  prisoner 
taken  on  a  ea.  *a.,  is,  "the  value  of  the 
custody  of  the  debtor  at  the  moment  of  the 
escape ;  and  no  dedudlion  is  to  be  made  on 
account  of  anything  which  tht  plaintiff  might 
have  obtained  by  diligence  after  the  escape  s"* 
but,  if  the  plaintiff  has  done  anything  to 
aggravate  the  loss  occasioned  by  the  sheriff's 
neglect,  or  has  prevented  the  sheriff  from  re- 
taking the  debtor,  the  damages  will  be 
materially  affected  by  such  condueL  Ardam 
V.  Ooodaere,  871 

IIL   Officer^  Fee*. 

Upon  a  levy  of  debt  and  costs  under  a  fi.  fa^ 

the  officer  is  not  entitled  to  charge  a  fee  for 

"search"  or  "discharge."    Matter*  v.  Zots- 

iher,  948 


SHEBDT. 
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IV.  Jutii^caUon  of   SeUure  wtder  Proc€$§ — 
See  Trbspass. 

SHIPPlNa. 
Auikorit^  of  the  Matter. 

Hypotkeeation,^ — ^The  Maitor  of  a  Tewel  has 
no  AQthoritj  to  bypotheoato  for  money 
borrowed  at  a  foreign  port  for  neoMsary 
repairs  and  diabnnemenU,  and  at  the  same 
time  pledge  the  perMnal  oredit  of  hU  owner 
for  saeh  adraneef, — whether  maritime  in- 
tereet  be  iUpulated  for  or  not  Staimbank  r. 
Fenning,  51 

And  tee  ImvRJLSCX, 

SPECIAIi  CONTRACT. 

Effect  of  Payment  of  Money  into  Court  in  an 
Action  upon, — See  Patmbht  ixto  Court,  2. 

SPECIAL  JURY. 

1.  Where  a  mle  for  a  apeoial  Jury  baa  been  ob- 
tained at  the  instanee  of  the  defendant^  who 
has  nominated  bat  not  reduced  the  jury,  the 
proper  coarse  for  the  plaintiff  to  porsae,  is, 
to  proceed  to  reduce,  and  not  to  move  to  set 
aside  the  rule.  W%iU  y.  The  Eaetem  Union 
Railway  Company,  875 

2,  Where  the  defendant  has  daly  obtuned  a 
rule  for  a  special  jury,  and  the  jury  has  been 
struck  and  redaoed,  it  is  not  oompetent  to 
the  oourt  to  direct  that  the  cause  be  tried  by 
B  common  jury,  on  the  defendant's  failure  to 
summon  a  special  jury.    Newman  y.  Oraham, 

^  153 

STATUTE. 
BuU  of  Conetruction, 
Where  a  statute  confers  an  authority  to  do  a 
judicial  act  in  a  certain  case,  it  is  imperative 
on  those  so  authorised  to  exercise  the 
authority  when  the  case  arises,  and  its 
exercise  is  duly  implied  for  by  a  party  in- 
terested, and  baying  the  right  to  make  the 
l^plioatton.    Maedougali  y«  Paterton,      755 

STATUTE  OF  FRAUDS. 
Promieehy  Eaceeutor, 
Negotiations  being  pending  between  the  plain- 
tiffs, as  mortgagees,  and  the  defendant  (who 
was  the  son  and  executor  of  the  mortgagor), 
rdatiye  to  the  paying  off  the  mortgage.  A.,  one 
of  the  mortgagees  (acting  as  their  soUoitor), 
on  the  7th  of  December,  1848,  wrote  to  the 
defendant  thus,->"  I  iisar  yon  will  not  be 
prepared  to  pay  off  the  mortgage,  as  axraaged, 
OB  the  1st  of  Jaanafy  next  If  this  shoold 
be  so,  I  can  give  further  time  for  payment 
of  the  mortgage  until  the  1st  of  July  next, 
proyided  the  amount  is  redueed  by  the  25th 
of  Maich  next  to  15002." 

In  answer  to  this,  the  defendant  wrote  to 
A.,  on  the  ISth  of  Deeember,— '<  I  haye  well 
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considered  what  you  propose,  and,  if  I  could 
meet  it,  and  thus  reduce  the  mortgage  to  the 
sum  you  mention,  it  would  be  the  best  thing 
for  the  estate.  I  cannot  at  present  raise  so 
large  an  amount:  but  I  shall  be  enabled 
gradually  to  accomplish  what  you  wish,  no 
doubt :  and,  if  you  can  give  me  about  a  year, 
it  will  be  most  beneficial  to  me,  as  well  as 
safer  for  your  client  I  can  put  my  band  at 
this  moment  upon  100^,  which  I  will  pay 
over  to  you,  and  wiU  engage  by  the  beginning 
of  April  next  to  have  another  100/.  ready  for 
you,  and  other  eume  afterwarde,  if  in  the 
mean  time,  I  should  be  so  unfortunate  as 
neither  to  be  able  to  transfer  the  mortgage 
nor  sell  the  property.  If  you  will  allow  me 
as  long  a  time  as  you  can,  it  will  be  of  yery 
great  service  to  me,  and  I  shall  be  much 
indebted  to  you." 

To  this.  A.,  on  the  3d  of  January,  1848, 
replied,—"/  will  eoneider  that  2001.  wiU  be 
P^id  by  you  on  the  let  of  April ;  but  I  eanmot 
•ay  that  further  time  will  be  given,  unleee  the 
amount  ie  made  up  IbOOL ;  and  must  there- 
fore ask  you  to  effect  this  by  the  time 
named." 

The  2002.  was  not  paid ;  and,  in  answer  to 
pressing  applications  on  the  part  of  A.,  the 
defendant,  on  the  0th  of  April,  wrote,— "I 
much  regret  that  I  was  not  enabled  to  pay 
the  200/.  into  your  account  by  the  time  agreed 
upon;"  and  again,  on  the  25th, — "1  regret 
much  that  I  was  unable  to  send  you  the 
money  by  the  time  you  had  fixed  wpon  .*"— 

Held  (Maulb,  J.,  dieeentienU),  that  the 
letter  of  the  18th  of  December,  1848,  and 
the  subsequent  correspondence,  did  not 
amount  to  a  promise  to  pay  200/.,  on  the 
1st  of  April,  in  consideration  of  forbearance 
until  that  time,  so  as  to  satisfy  the  statu|B 
of  frauds;  the  earlier  part  of  that  letter 
(which  Maulb,  J.,  considered  to  be  separable 
from  the  rest,  and  to  amount  to  a  distinct 
and  independent  promise  to  pay  the  200/. 
on  that  day,  in  consideration  of  such  for- 
bearance), forming  only  part  of  a  proposal 
for  a  longer  period  of  forbearance,  which 
proposal  was  not  accepted  byA.'s  letter  of 
the  3d  of  January,  1849.    ffamiUon  y.  Terry, 

954 

STATUTE  OP  LIMITATIONS. 

Proceee  to  prevent  the  Operation  of. 

1.  Niei  Priue  Beeord.] — ^The  nisi  prius  reeord» 
showing  that  the  writ  of  summons  issued  within 
six  years  of  the  aoemal  of  the  canse  of  aetlon, 
is  noteondusiye  eyidenoe  to  prevent  the  opeim- 
UoBofthestotnteof  limitations.  WhettoritSf 
even  primd  facie  evidenee  for  that  pvrpose, 
•—queere.    Pritehard  y.  BagAawe,  459 

2.  Ji?a4/or««iiMni«.]— Where  the  writ  of  rammoni 
has  been  continued  by  eUiae  and  pluriet,  in 
order  to  prevent  the  operation  of  the  statnH  H 
is  neoeeniy  for  the  plaintiff  to  show  that  the 
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•ndorwmeai  of  a  mamonndvm  oontaiDiiig 
the  day  of  the  date  and  rttum  (?)  of  the  lint 
writ»  reqaired  by  the  10th  eeetion  of  the  2 
W.  4y  0.  Z9,  WAS  made  upon  tho  loef  writ 
before  the  Mrriee  thereof  npon  the  defendant 
PriUkard  t.  Bagthawe,  i60 

8.  ExtmintdOopjfo/BoiL] — ^An  examined  copy 
of  the  roll  eontaining  sneh  endoreemeats,  is 
not  evidenoe  of  the  fact :  neither  is  the  writ 
itself.  Id. 

4.  Endor^ewtenU  on  IniermediaU  WriuJ] — ^As  to 
the  time  when,  and  the  party  by  whom,  the 
endorsements  on  the  intermediate  writs  mnst 
be  mada— oaeere.  Id, 


BUBP(SNA. 
Dieohedience  to — See  Attachvsrt,  II. 

TENDER. 
Damagee  reduced  hy  Plea  of, 
A  plaintiif  who  reooTors  in  an  aetion  of  debt 
a  snm  which  together  with  a  sum  paid  into 
eoort  on  a  plea  of  tender  exceeds  20i.y  is  en- 
titled to  the  costs  of  the  aotioa,  notwithstand- 
ing the  11th  section  of  the  IS  A  U  Viet  c. 
61.     Oroeee  r.  Seemam,  524 

TIDE-WAITER. 

See  Index  to  Segietration  AppeaU,  L  8, — ante, 
1066. 

TITLE-DEEDS. 
See  VuiDOK  and  Pubckasir. 

TORT. 

Effeet  of  payment  of  Moneg  into  Court  in  an 
Aetion  of-^See  Patxbiit  irto  Gouar,  8,  A,  6. 

TRAVERSE. 
Too  large^See  Plxadiho,  IIL 

TREASURY. 
Commieeionere  of. 
The  commissioners  of  the  treasury  are  not  a 
corporation :  eembie^  therefore,  that  the  proper 
mode  of  serving  them  with  process,  would 
be,  by  delirering  a  copy  to  each  of  them. 
Williame  r.  The  Oommieeionera  of  the  Admi- 
raltg,  420 

TRESPASS. 

I.    VHkat  a  euffieient  Poeeeteion  to  entitle  a 
Party  to  maintain  Treepaee  de  Bonis  aspor- 


Wheit  goods  are  assigned  as  secnii^  for  an 
adTaaoe  of  money,  npon  trust  to  permit  the 
assignor  to  remain  in  possession  of  them 
until  defhnlt  in  payment  at  the  time  stipu- 
lated, and  npon  fhiiher  trust  to  sell  them 
npon  such  default  being  made, — the  assignee 
has  a  sulleient  possession  to  enable  him  to 


maintain    trsipuM    against   a   wroogdoar. 
White  T.  Morrie,  1015 

IL  Juetijteation  hg  the  eheriff  or  other  officer. 

An  assignment  of  goods  as  a  security  for  an 
advance  of  money  upon  trust  to  permit  the 
assignor  to  remain  in  possession  of  them  until 
default  in  payment  at  the  time  stipulated, 
and  upon  AirUier  trust  to  sell  them  upon  such 
default  being  made, — though  roid  as  against 
creditors,  is  good  as  between  the  parties,  and 
as  between  either  party  and  astraoger.  And 
a  bailiff  of  a  county  court  claiming  to  seise 
goods  on  behalf  of  a  judgment-creditor,  is  a 
stranger  within  that  rule,  unless  be  proves 
the  legal  authority  under  which  he  seised  on 
behalf  of  such  creditor,  viz.  the  judgment 
White  V.  Morrie,  1015 

In  trespass  against  an  execution -creditor  and 
a  bailiff  of  a  county  court  for  seising  goods 
under  such  circumstances,  the  plaintiff  put  in 
the  warrant  of  execution,  with  the  endorse- 
ment thereon  by  the  officer  that  he  had  taken 
the  goods  under  it : — Held,  that  the  bailiff,  as 
well  as  the  execution-creditor,  was  bound  to 
prove  the  judgment;  and  that  the  warrant, 
reciting  the  judgment  (though  put  in  by  the 
plaintiff),  was  no  evidence  of  such  judgment 

Id. 
TROVER. 
What  amounte  to  a  Convereion. 

To  constitute  a  conversion  of  goods,  there  mnst 
be  some  repudiation  by  the  defendant  of  the 
owner's  right,  or  some  exercise  of  dominion 
over  them  by  him  inconsistent  with  sucli 
right     Heald  y.  Carey,  077 

A.  sent  by  railway  from  Paris  seven  cases  of 
pictures,  Ac,  addressed  to  "A.,  Custora- 
House,  London  Bridge^  via  Dunkirk,  per 
steamer."  Upon  their  arrival  at  Dunkirk, 
one  of  the  packages  was  found  to  be  damaged, 
and  was,  according  to  the  course  of  proceed- 
ings in  France,  detained  there  for  official 
examination:  the  remaining  six  being  sent 
forward  by  B.,  the  agent  at  Dunkirk  of  the 
railway  company,  and  also  of  the  steam 
shipping  company,  under  a  bill  of  lading 
making  them  deliverable  "  to  Custom-Honse, 
London  Bridge,  or  to  order,"  upon  payment 
of  fireight  These  six  esses  duly  arrived  in 
London,  and  ware  received  by  A.  The  re- 
maining ease^  having  been  examined  and 
repaoked,  was  forwarded  by  B.  by  another 
reesel  beloaging  to  the  same  eompany,  under 
a  bill  of  lading  making  it  deliverable  '<to  C, 
to  hold  at  the  dispoeal  of  A.,  Custom-Heose, 
London  Bridge,  or  to  his  order,"  npon  pay- 
ment of  fkvight  Both  bills  of  lading  con- 
tained a  memorandum  stating  that  the  goods 
were  to  be  taken  out  twenty-four  hours  after 
the  steamboat  was  reported  at  the  enstom- 
HoQse,  or  the  same  would  be  transhipped 
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VENUE. 
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into  Ughton,  or  wmhaamii,  tt  the  azpente 
sad  risk  of  tho  proprieton  of  tho  goods. 
Upon  the  erri^Bl  of  the  reseel  in  London, 
the  last-mentioned  case  wu  landed  by  C. 
(who  was  the  agent  in  London  of  the  ship- 
ping eompany),  who  paid  the  dnty  on  the 
contents,  and  placed  it,  in  his  own  name,  in  a 
flree  warehouse  on  Brewer's  Quay,  a  usual 
and  aeenstomed  and  proper  place  for  the  pur- 
pose.   The  wharfinger  shortly  afterwards,  for 
his  own  convenience,  and  without  the  know- 
ledge of  C,  removed  the  case  in  quesUon, 
with  other  goods,  to  another  warehouse  of  the 
same  description  belonging  to  him,  in  Seeth- 
ing lane,  where  it  was  destroyed  by  an  acci- 
dental  fire:— Held,  that  0.  did  not  exceed  his 
duty,  in  landing  and  warehousing  the  goods, 
and  consequently  was  not  guilty  of  a  oonrer- 
sion,  or  responsible  for  their  loss,  although 
the  jury  found  that  he  was  not  acting  with  a 
Tiew  to  do  his  best,  or  as  a  pmdent  man 
would  have  acted  intending  to  do  his  best, 
for  the  benefit  of  the  owner  of  the  goods,  but 
with  a  view  to  his  own  profit ;  and  that  the 
oireumstanoe  of  his  baring  paid  the  duty 
upon  the  goods  made  no  diiference.   Heald  r. 
Cmy,  »77 

UKION  OF  CHTTBOHSS. 

See  QuARB  Ihpidit. 

USURPATION. 
Title  hjf^See  Qvabb  Impbdit. 


USUBY. 
BiUe  Qi  three  motif  ^. 
The  7th  section  of  the  sUtute  3  A  4  W.  4,  c. 
98,— which  exempted  from  the  operation  of 
the  usury  laws  bills  and  notes  made  payable 
at  or  within  three  moruhe  after  date,  or  not 
having  more  than  three  monihe  to  run,— is 
not  repealed  by  the  subsequent  sUtates  T  W. 
4  A  1  Vict  c  80,  and  2  A  3  Vict  o.  87, 
which  extended  the  exemption  to  bills  and 
notes  made  payable  at  or  within  twelw  monthe 
after  date,  or  not  having  more  than  twelve 
months  to  run,  and  to  eontraets  for  the  loan 
or  forbearance  of  money  above  102., — ^with  » 
proviso,  that  nothing  in  the  last-mentioned 
act  conUined  « shall  extend  to  the  loan  or 
forbearanoe  of  any  money  upon  the  ieoari^ 
of  any  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  therein."  Where, 
therefore,  in  an  action  upon  a  bill  payable 
two  months  after  date,  the  defendant  pleaded 
that  the  bill  was  given  in  pnrsoaaee  of  a 
eorrupt  agreement  for  a  loan  of  money  upon 
nsurions  interest,  and  the  plaintiff  replied 
that  the  transaetion  took  place  after  the 
passing  and  coming  into  operation  of  the  3  A 
4  W.  4,  c.  98,  s.  7s^Held,  that  the  replica- 
tion was  a  good  answer  to  the  plea;  and  that 


the  effiMt  of  the  replication  was  not  avoided 
by  a  rejoinder  that  the  transaction  took  place 
after  the  passing  and  coming  into  operation 
of  the  statates  of  Viotoria.  Clack  v.  Saint- 
bury,  895 

VBKDOR  AND  PURCHASER. 
Oonditione  of  Sale, 
A  contract  of  sale  by  auction  described  the 
property  as  "the  freehold  cottage  and  copy- 
hold paddock,  comprising  la.  2r.  8/).,  situate, 
Ac,  described  in  the  particulars  attached 
hereto  as  lot  1."    In  the  annexed  particulars, 
lot  1  was  thus  described : — "  The  property  is 
IVeehold  (with  the  exception  of  the  paddock, 
which  is  copyhold),  and  comprises  la.  2r.  8p., 
situated,   Ac     The   premises  consist  of  a 
double  cottage,  Ac.,  and  paddock,  in  the  occu- 
pation of  Mr.  P."    The  contract  contained 
the  usual  clause,  that  the  title  and  conveyance 
should  be  completed  according  to  the  condi- 
tions of  sale.    The  sixth  condition  was  u 
follows: — '*  The  several  properties  comprised 
in  the  foregoing  particulars,  are  presumed  to 
be  oorrecUy  described;  and  the  quamtitiee  of 
the  land  thaU  be  taken  as  etated,  whether  more 
or  less  {although  the  title-deede  and  court  rolle 
etaie  euch  quantitiee  to  be  leee),  without  aoy 
equivalent  or  compensation  on  either  side; 
and  no  other  evidence  of  identity  shall  be 
required  than  that  furnished  by  the  docu- 
ments of  title ;  and  the  statements  contained 
therein  shall  be  deemed  conclusive  evidence 
of  the  identity  of  the  properties  respectively. 
The  abstract  of  title  delivered  showed  a  title 
only  to  8r.  22p.  In  the  whole : — Held,  that 
the  purchaser  having  distinct  notice  by  the 
above  condition  that  the  deeds  would  show  a 
less  quantity  than  that  mentioned  in  the 
partienlars  and  contract  of  sale,  was  bound 
to  take  the  title  as  offered ;  and,  failing  to  do 
so,  that  the  vendor  was  entitled  to  re-sell, 
and  to  claim  the  deposit  as  forfeited.    NieoU 
V.  CkamBert,  996 

It  is  no  objection  to  a  title,  upon  a  sale  by  auc- 
tion, that  a  memorandum  appears  amongst 
the  tide-deeds,  showing  that  a  former  owner 
of  the  property  (under  whom  the  vendor  de- 
rives tide)  had  nused  money  thereon  by  way 
of  equitable  mortgage,  and  that  there  is  no 
evidenoe  that  such  charge  has  been  released, 
other  than  that  afforded  by  the  vendor's 
possession  of  the  titie-deeds.  Id, 


•  VENUE. 
Changing, 
It  is  no  gronnd  for  changing  the  venue  in  aa 
action  for  a  libel  contained  in  a  letter  written 
and  sent  to  a  person  in  the  county  to  which 
the  venue  is  sought  to  be  changed,  that  the 
defendant  (who  has  pleaded  not  guilty  ^mly) 
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hac  many  witnenM  mident  in  the  eonntj, 
whom  he  intends  to  eall  in  mitigation,  and 
that  the  plaintiff  bai  no  witnoMea  in  the 
eounty  where  the  Tenne  wai  originally  laid. 
Wheatero/t  y.  Mousley,  677 

VOLUNTARY  CONVBYANOB. 

1.  A  secret  settlement  made  by  a  woman  whilst 
under  treaty  of  marriagOp  thongh  liable  to  be 
set  aside  in  a  court  of  equity,  is  not  neces- 
sarily Toid  in  a  court  of  law.  Doe  d.  Biek^ 
ard»  T.  Lewu,    RiehariU  r.  Lewit,         10S5 

2.  A.,  pending  a  treaty  of  marriage  between 
her  and  B.,  without  B.'s  knowledge,  made  a 
settlement  of  certain  leaseholds,  to  herself 
for  life,  remainder  to  C,  her  son  by  a  former 
marriage,  remainder  over  to  D. :  Held,  that 
this  deed  was  not  avoided  by  the  marriage, 
under  the  statute  27  EUi.  o.  4,>-the  husband 
not  taking  as  a  purchaser.  I<L 

8.  The  deed  (the  execution  of  which  did  not 
appear  to  have  been  attested)  was  deposited 
by  A.  and  C,  shortly  after  its  execution,  with 
E.,  an  attorney,  with  instrucdons  to  give  it 
up  only  to  those  two  together.  After  the 
death  of  A.'s  husband,  A.  and  C.  went 
together  to  E.,  and  got  back  the  deed.  A. 
died.  In  an  ejectment  brought  by  one  claim- 
ing under  C.  against  one  claiming  under  a 
mortgage  f^m  A.,  it  was  proposed  to  give 
secondary  evidence  of  the  contents  of  this 
deed,  upon  proof  that  an  nnsuecessfU  search 
for  it  had  been  made  at  the  house  of  A.,  and 
upon  calling  one  of  the  two  trustees  named 
in  it,  who  stated  that  he  had  never  seen  or 
heard  of  the  deed : — ^Held,  that,  notwithstand- 
ing the  circumstances  under  whieh  it  was 
exeonted,  the  deed  might  still  be  a  valid 
deed;  but  that  sufficient  search  had  not  been 
made  to  let  in  secondary  evidence  of  its  con- 
tents, inasmach  as  no  inquiry  had  been  made 
as  to  the  other  trustee.  Id, 

4.  A  new  trial,  however,  was  granted,  upon  an 
affidavit  of  surprise  in  this  respect         Id, 

5.  Held  also,  that  declarations  made  by  A. 
about  the  time  of  the  supposed  execution  of 
the  deed,  to  the  effect  thai  she  had  given  the 
property  to  her  son,  reserving  only  a  life- 
interest  to  herself, — ^were  not  admissible,  as 
cutting  down  her  interest  Id, 
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6.  A  ToluBtaiysetUement  made  after  maiTia^, 
but  without  aeioal  fraud,  whereby  a  ehattel 
interest  of  the  wife's  was  conveyed  in  trust 
to  the  husband  and  wife  for  their  joint  lives 
and  the  life  of  the  survivor,  remainder  to  the 
wife's  son  by  a  former  marriage,  is  not 
avoided  under  the  statute  27  Elis.  e.  4,  by  » 
mortgage  made  by  the  wife  after  the  death 
of  her  husband.  Doe  d,  Eiekarde  t.  Levi*. 
Riekarde  v.  LewU,  1035 

WARRANT. 
See  CorxTT  Court,  IIL  1. 

WHEAT. 
See  CoBV  Atbbagb. 

WILL. 
Bequeti  of  Annuity,  wiih  a  Oondition. 
TestAtor  bequeathed  an  annuity  to  hii  son  A., 
payable  quarterly,  charging  it  upon  his  per- 
sonal estate  only,  which,  sul^ect  to  the  an- 
nuity, be  bequeathed  to  his  son  B.,  whom  he 
appointed  his  executor.  The  will  proceeded, 
— "And  I  declare  that  the  receipt  of  my  said 
son  A.,  signed  with  his  own  hand  after  each 
of  the  said  quarterly  payments  shall  have 
become  due,  shall  be  the  only  discharge  which 
my  executor  shall  be  bound  to  accept,  for 
each  of  such  payments,  and  that  it  shall  be 
lawful  for  my  executor  to  require  that  my  said 
son  A.  shall  aUend  at  the  Town-Hall  in  Not- 
tingham, to  receive  and  give  receipts  Cor  Che 
said  annuity,  and  to  suspend  the  payment 
thereof  until  such  requintion  shall  be  com- 
plied with,  Arom  time  to  time,  as  my  executor 
shall  think  proper:" — Held,  that»  assuming 
the  oondition  to  be  a  valid  one,  there  was 
nothing  to  prevent  A.  ih>m  assigning  the 
annuity  to  a  third  person.  Ardem  v.  Oeod-^ 
<iere,  883 

WITNESS. 
Attaekmeni  againtt-^See  Attachicsst,  IL 

WRIT. 
Faleifieation  o/— <S<m  AttobitxTi  IIL 


END  OP  THE  ELEVENTH  VOLUME. 
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